This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


Digitized  by  VjOCK?IC 


©a6,  U^i^eS: 


YARD   LAW  LIBRARY. 


sde/lty/zw. 


Digitized  by  VjOCK?IC 


<w 


Digitized  by  VjOOQIC 


Digitized  by  VjOCK?IC 


Digitized  by  VjOCK?IC 


Digitized  by  VjOCK?IC 


Digitized  by  VjOOQIC 


Digitized  by  VjOCK?IC 


Digitized  by  VjOCK?IC 


Digitized  by  LiOOQ IC 


Revised  Statutes^ 

•^W^""  0F 

^  INDIANA. 

A  CONTINUATION  OF  THE  EDITIONS  OF  1881  AND  1888, 


CONTAINING 


ALL  STATUTES  OF  A  GENERAL  NATURE 


SUBSEQUENT  TO  THOSE  EDITIONS  AND  COMPLETING  THE 
RECORD  OF  THE  LAWS  IN  FORCE 


ANNOTATIONS  OF  ALL  CASES  DECIDED,  SINCE  THE  PLATE  OF  THE 

EDITION  OF  i888,  CONSTRUING  OR  ILLUSTRATING 

SUCH  GENERAL  STATUTES  TO  DATE. 


VOLUME    III.  S 

CHICAGO:  ^  ^ , 

E.  B.  MYERS  &  CO.,  LAW  PUBLISHERS.  £  %£ 
1892. 


Digitized  by  VjOCK?IC 


Entered,  according  to  Act  of  Congress,  in  the  year  one  thousand  eight  hundred  and  ninety-two, 

By  E.  B.  MYERS  &  COMPANY, 

In  the  office  of  the  Librarian  of  Congress,  Washington,  D.  C. 


Ac.  yU±,  ?f  /d? 


Digitized  by  VjOCK?IC 


PUBLISHERS'  PREFACE. 


DURING  the  ten  years  in  the  course  of  which  the  volumes  of  the  Revised 
Statutes  of  Indiana,  as  published  by  the  firm  of  E.  B.  Myers  &  Com- 
pany, have  been  common  property  of  the  people,  the  members  of 
the  legal  profession  have  become  familiar  with  the  arrangement  of  their 
contents  and  the  means  of  their  ready  use.  A  continuance  of  such  ar- 
rangement in  the  publication  of  the  statutes  enacted  since  the  last  edition 
of  those  statutes,  bringing  the  laws  to  date,  is  but  the  presentation  of  a 
new  acquaintance  worthy  to  be  received  as  an  old  friend.  This  volume 
is  uniform  in  arrangement,  dress  and  make  up  with  the  prior  issues. 

The  copious  annotations  which  were  added  at  the  end  of  chapters  in 
those  editions  are  continued  from  the  point  where  they  concluded  at  the 
date  of  the  publication  of  the  edition  of  1888.  They  are  brought  down, 
to  the  latest  published  expression  of  the  supreme  court  of  the  state,  to 
the  day  of  publication.  The  result  is  that  the  three  volumes  together 
contain  all  constructions,  explanations  and  illustrations  of  the  several 
statutes  in  force  from  the  point  at  which  the  official  revisers  left  the  work 
of  annotation.  In  this  volume  the  annotations  are  indexed  in  connection 
with  the  references  to  their  subject  matter. 

The  titles  of  the  several  statutes  are  given  complete  and  appended  to 
each  title  is  a  minute  of  the  date  of  passage,  the  time  of  taking  effect  and 
any  peculiarity  of  the  passage.  Acts  declared  unconstitutional  are  pointed 
out  by  note ;  references  to  sections  of  former  statutes  are  made  in  the  text 
and,  generally,  it  may  be  said  no  personal  exertion  has  been  spared  in 
conforming  the  volume  to  the  ready  convenience  and  unstudied  use  of  the 
members  of  the  bar. 

January,  1892. 
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SUPPLEMENT 


TO 
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PART    FIRST- 


CONSTITUTION  OF  STATE  OF  INDIANA,  1851 

ARTICLE  16  — AMENDMENTS. 
JOINT  RESOLUTION  No.  10.     (House.) 

fFlLED  IN  THE  OFFICE  OF  THE   SECRETARY  OF   STATE,    MARCH    10,    189I.] 

Proposed  amendment,  section  I2S.  Be  it  resolved  by  the  General 
Assembly  of  the  State  of  Indiana,  That  the  following  proposed  amendment 
to  the  Constitution  of  said  state,  be  and  the  same  here  now  is  agreed  to 
and  referred  to  the  General  Assembly  of  said  state  to  be  chosen  at  the 
next  general  election: 

Amend  section  twenty-nine  of  article  four  of  said  Constitution  to  read 
as  follows: 

The  members  of  the  General  Assembly  shall  receive  for  their  services  a 
compensation  to  be  fixed  by  law ;  but  no  increase  of  compensation  shall 
take  effect  during  the  session  at  which  such  increase  may  be  made.  No 
session  of  the  General  Assembly  shall  extend  beyond  the  term  of  one 
hundred  days,  nor  any  special  session  beyond  the  term  of  forty  days. 

2.  Resolved,  That  in  submitting  this  amendment  to  the  electors  of  the 
state  to  be  voted  on,  it  shall  be  designated  as  Amendment  No.  1. 

JOINT  RESOLUTION  No.  9.    (House.) 

[Filed  in  the  Office  of  the  Secretary  of  State,  March  10,  1891.] 

Proposed  amendment,  section  151.  Be  it  resolved  by  the  General 
Assembly  of  the  State  of  Indiana,  That  the  following  proposed  amendment 
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to  the  Constitution  of  said  state  be  and  the  same  here  now  is  agreed  to 
and  referred  to  the  General  Assembly  of  said  state  to  be  chosen  at  the 
next  general  election:  Amend  section  one  (i)  of  article  six  (6)  of  said 
Constitution  to  read  as  follows : 

There  shall  be  elected  by  the  voters  of  the  state,  a  secretary,  an  audi- 
tor, and  a  treasurer  of  state,  who  shall  severally  hold  their  offices  for  four 
years.  They  shall  perform  such  duties  as  may  be  enjoined  by  law,  and  no 
person  shall  be  eligible  to  either  of  said  offices  more  than  four  years  in 
any  period  of  eight  years. 

Resolved,  That  in  submitting  this  amendment  to  the  electors  of  the  state 
to  be  voted  on,  it  shall  be  designated  as  Amendment  No.  3. 

JOINT  RESOLUTION  No.  8.    (House.) 
[Filed  in  the  Office  of  the  Secretary  of  State,  March  io,  1891.] 

Proposed  amendment,  section  152.  Be  it  resolved  by  the  General" 
Assembly  of  the  State  of  Indiana,  That  the  following  proposed  amendment 
to  the  Constitution  of  said  state  be  and  the  same  here  now  is  agreed  to 
and  referred  to  the  General  Assembly  of  said  state  to  be  chosen  at  the 
next  general  election : 

Amend  section  two  (2)  of  article  six  (6)  of  said  Constitution  to  read 
as  follows: 

There  shall  be  elected  in  each  county,  by  the  voters  thereof,  at  the  time 
of  holding  general  elections,  a  Clerk  of  the  Circuit  Court,  Auditor, 
Recorder,  Treasurer,  Sheriff,  Coroner  and  Surveyor,  who  shall  severally 
hold  their  offices  for  four  years,  commencing  on  the  first  Monday  in  Jan- 
uary after  their  election,  and  no  person  shall  be  eligible  to  hold  any  of  said 
offices  more  than  four  years,  or  one  term,  in  any  period  of  eight  years. 
Provisions  shall  be  made  by  law  for  filling  vacancies  in  any  of  such  offices. 

Resolved,  That  in  submitting  this  amendment  to  the  electors  of  the  state 
to  be  voted  on,  it  shall  be  designated  as  Amendment  No.  4. 

JOINT  RESOLUTION  No.  7.    (House.) 
[Filed  in  the  Office  of  the  Secretary  of  State,  March  iof  1891.] 

Proposed  amendment,  section  193.  Be  it  resolved  by  the  General 
Assembly  of  the  State  of  Indiana,  That  the  following  proposed  amendment 
to  the  Constitution  of  said  state,  be  and  the  same  here  now  is  agreed  to 
and  referred  to  the  General  Assembly  of  said  state  to  be  chosen  at  the 
next  general  election: 

Amend  section  one  (1)  of  article  ten  (10)  of  said  Constitution  to  read 
as  follows:  The  general  assembly  shall  provide  by  law  for  a  uniform  and 
equal  rate  of  assessment  and  taxation;  and  shall  prescribe  such  regulations 
as  shall  secure  a  just  valuation  for  taxation  of  all  property,  both  real  and 
personal,  excepting  such  only,  for  municipal,  educational,  literary,  scientific, 
religious,  or  charitable  purposes,  as  may  be  specially  exempted  by  law: 
Provided,  that  corporations  may  be  taxed  upon  their  net  or  gross  earnings 
in  such  manner  as  may  be  prescribed  by  law. 

Resolved,  That  in  submitting  this  amendment  to  the  electors  of  the  state 
to  be  voted  on,  it  shall  be  designated  as  Amendment  No.  2. 
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Notes  to 
CONSTITUTION  OF  STATE  OF  INDIAM,  1851. 

ARTICLE  1  —  BILL  OF  RIGHTS. 

66.  Unreasonable  search  or  leisure.  This  provision  is  copied,  literally,  from  the 
federal  constitution  (§  28,  Const.  U.  S.,  amend't  4).  It  is  well  settled  that,  under  this 
section,  the  respective  states  of  the  Union  and  the  municipal  corporations  of  such 
states — when  the  power  is  conferred  by  the  states,  respectively,  may,  in  certain  cases, 
prescribe  rules  and  conditions  on  and  under  which  a  particular  avocation  or  business 
maybe  carried  on  within  the  state  or  municipality,  and,  may  require  a  license,  as  a 
condition  precedent  to  the  right  to  conduct  such  business;  Shu  man  v.  Fort  Wayne, 
127-110. 

69.  No  person  twice  in  Jeopardy.  Where  a  defendant  is  arraigned  before  a  court 
having  jurisdiction  to  hear  and  determine  the  charge,  and  to  adjudge  the  punishment 
affixed  to  the  offense  and  pleads  guilty,  which  plea  has  been  received,  accepted  and 
entered,  and  all  other  steps  in  fulfilment  of  the  law  have  been  taken,  so  that  nothing 
further  remains  to  be  done  except  to  assess  the  punishment,  he  has  been  put  in  jeo- 
pardy and  can  not  be  put  again  on  trial  for  the  same  offense.  As,  where  one  Boswell 
was  charged  with  assault  and  battery,  by  a  sufficient  affidavit,  properly  filed.  He  was 
arrested  on  a  proper  warrant,  brought  before  a  justice  of  the  peace  having  jurisdiction 
to  try  and  determine  the  charge,  and  being  called  on  to  plead  gave  in  for  a  plea 
"guilty,"  which  plea  was  accepted  by  the  justice,  the  prosecuting  attorney  for  the 
state  being  present  and  consenting.  Afterward,  the  injured  person  being  present, 
the  defendant  stood  on  his  plea  of  guilty  and  so  demanding  a  hearing  the  state  volun- 
tarily dismissed  the  prosecution;  for  though  the  language  in  the  books  usually  is  that 
jeopardy  does  not  attach,  unless  a  jury  has  been  actually  empanelled  and  charged 
with  the  offense,  the  distinction  in  respect  of  the  difference  between  court  and  jury  is 
not  maintainable;  trial  by  jury  may  be  waived,  or  by  pleading  guilty  the  necessity  for 
atrial  may  be  wholly  avoided,  there  being,  in  that  case,  no  issue  to  try.  "  If  the  ac- 
cused plead  guilty  such  plea  shall  be  entered  on  the  minutes  and  he  shall  be  sentenced, 
or  he  maybe  placed  in  the  custody  of  the  sheriff  until  sentenced  "  (§  1767);  Boswell  v. 
State,  1 1 1-48. 

"  No  person,  in  any  criminal  prosecution,  shall  be  compelled  to  testify  against 
himself."  Defendant  was  on  trial  charged  with  involuntary  manslaughter.  While 
he  was  confined  in  a  jail  in  another  state  he  was  visited  by  one  W.  D.,  whose  visit 
was  to  ascertain  if  he  was  the  person  named  in  this  indictment,  and,  if  so,  to  take 
steps  for  his  removal  to  Indiana  to  answer  to  the  indictment.  He  asked  permission 
of  defendant  to  make  an  examination  of  his  bodv  for  certain  marks  and  scars  thereon, 
for  the  purpose  of  identification.  Defendant  refused  to  accede  to  the  request;  he  was 
thereupon  handcuffed  and  the  proposed  examination  was  made  forcibly  and  against 
his  will.  It  was  held  in  the  case  at  bar  that  the  case  did  not  fall  within  the  constitu- 
tional guaranty  and  that  it  was  competent  for  the  party  making  such  examination  to 
testify,  on  his  trial,  as  to  the  marks  and  scars  which  he'claimed  to  have  discovered  on 
the  examination;  O'Brien  v.  State,  125-43. 

66.  Trial  by  Jury,  inviolate  in  civil  cases.  This  constitutional  provision  is  appli- 
cable, only,  to  that  class  of  common  law  actions  wherein  the  right  of  trial  by  jury  ex- 
isted when  the  constitution  was  adopted.  In  all  special  proceedings,  of  statutory  ori- 
gin, the  legislature  may  prescribe  the  mode  of  trial  and  extend  or  withhold  the  right  of 
Jury  trial  at  its  pleasure;  B.  &  O.  RR.  Co.  v.  Ketring,  122-7. 

68.  Privileges  equal.  "An  act  providing  for  a  board  of  metropolitan  police  and 
fire  department  in  all  the  cities  of  this  state  of  twenty-nine  thousand  or  more  inhab- 
itants" etc.  (S.,  1S89,  p.  222;  post,  chap.  21,  art.  2),  *'  classifies  the  citizens  of  Indian- 
apolis and  Evansville  as  to  eligibility  for  commissioners  of  the  metropolitan  board: 
(1)  Those  who  have  resided  in  those  cities  for  five  years,  and  (2)  those  who  have  not. 
Those  of  the  first  class  are  eligible  to  be  elected  commissioners,  and  those  who 
belong  to  the  second  class  are  ineligible  "  etc.     In  so  far  as  such  act  provides  that 
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the  members  of  the  boards  thereby  created  shall  be  elected  from  opposite  political 
parties,  and  shall  have  resided  in  the  cities  affected  for  five  years  preceding  their  elec- 
tion, and  that  the  members  of  the  police  and  fire  forces  to  be  organized  by  them  shall 
be  chosen  equally  from  the  two  leading  parties  in  such  cities,  it  is  violation  of  this 
constitutional  section,  which  prohibits  the  legislature  from  granting*  to  any  citizen  or 
class  of  citizens  special  privileges  or  immunities;  Evansville  v.  State,  118-435;  State 
v.  Denny,  118-478. 

As  a  general  rule  neither  the  state  nor  a  municipal  government  can  create  a  mon- 
opoly; Cit.  Gas  etc.  Co.  v.  Elwood,  114-332.  Nevertheless,  it  is  not  to  be  understood 
that,  under,  this  rule,  all  monopolies  are  unlawful  —  there  are  many  exceptions  to 
the  rule.  The  rule  applies  only  to  such  things  as  are  of  common  right,  and  is  never 
to  be  applied  to  such  things  as  are,  in  their  nature,  a  monopoly  — as  a  patent  right, 
a  copy  right,  a  ferry  way,  a  railway  on  a  street  too  narrow  for  its  occupation  by  com- 
peting lines  etc.;  Indianapolis  etc.  Co.  v.  Cit.  S.  RR.  Co.,  127-388. 

ARTICLE  2  — SUFFRAGE  AND  ELECTIONS. 

84.  Qualifications  of  voters.  The  qualifications  of  voters  as  herein  defined  can  not 
be  added  to  or  changed  by  legislative  enactment.  Therefore,  so  much  of  section  13 
of  the  act  of  1889  (chap.  56,  art.  1)  which  provides  that  a  person  who  is  absent  from  the 
state  for  a  period  of  six  months  or  more,  on  business  of  the  state  or  of  the  United 
States,  shall,  at  the  time  he  offers  to  vote,  produce  a  certificate  from  the  county  auditor 
that  his  name  has  been  continuously  since  his  departure  from  the  state,  upon  the  tax 
duplicate,  for  the  purpose  of  taxation,  during  his  absence  and  that  he  is  still  a  tax 
payer,  is  unconstitutional  and  void;  since,  in  addition  to  the  qualifications  to  vote,  as 
required  by  this  section,  it  adds,  in  effect,  a  property  qualification;  Morris  v.  Powell, 
125-282. 

So  much  of  the  said  act  of  1889  (chap.  56,  art.  1)  which  provides  that  residents  of  the 
state  who  absent  themselves  from  the  state  for  a  period  of  six  months  or  more  and 
persons  who  have  not  resided  in  one  county  for  six  months  before  any  election,  shall 
register,  and  produce  a  certificate  of  such  registration  ninety  days. before  the  election 
to  entitle  them  to  vote,  is  in  conflict  with  this  section  and  is  void;  for  that  inasmuch  as 
it  requires  such  voters  to  declare  their  intention  to  become  qualified  voters  and  to  des- 
ignate their  voting  precinct  ninety  days  before  the  election,  the  qualification  of  a 
residence  of  ninety  days  in  the  precinct  is  added  to  the  constitutional  qualification  of 
a  residence  of  thirty  days  therein;  Morris  v.  Powell,  125-286. 

90.  Effect  of  holding  lucrative  offioes.  If  an  office  is  purely  municipal,  the  offi- 
cer not  being  charged  with  any  duties  under  the  laws  of  the  state,  he  is  not  an  officer 
within  the  meaning  of  the  provision  of  this  section,  of  the  constitution,  that  no  person 
shall  "  hold  more  than  one  lucrative  office  at  the  same  time,  except  as  by  this  consti- 
tution expressly  permitted."  If,  however,  the  officer  be  charged  with  any  duties 
under  the  laws  of  the  state,  for  which  he  is  entitled  to  compensation,  the  office  is  a 
lucrative  office  within  the  meaning  of  this  section.  The  office  of  trustee  of  the  insti- 
tute for  the  education  <jf  the  deaf  and  dumb  and  the  office  of  school  trustee  are  lucra- 
tive offices,  within  the  contemplation  of  this  section;  wherefore,  the  acceptance  of 
the  former  office  by  an  incumbent  of  the  latter  vacates  the  latter;  Chambers  v.  State, 
ex  rcl.,  127-366. 

95.  Time  of  elections.  Where  the  constitution  commands  how  a  right  shall  be  ex- 
ercised it  must  be  exercised—  if  at  all  —  as  commanded  by  the  constitution.  The 
clause  of  this  section,  which  provides  that  the  "general  assembly  shall  provide  for 
the  registration  of  all  persons  entitled  to  vote"  is  an  implied  prohibition  against  pro- 
viding for  the  registration  of  any  class,  or  for  only  a  part  of  the  voters.  One  class 
of  voters  can  not  be  required  to  possess  qualifications  which  are  not  required  of  all 
others.  Hence,  so  much  of  section  13  of  the  act  of  1889  concerning  elections  which 
requires  the  registration  of  persons  absenting  themselves  from  the  state  for  six  months 
or  more  and  persons  who  have  not  resided  in  any  one  county  for  six  months  before 
any  election  is  void  inasmuch  as  it  imposes  extra  burdens  and  hardships  on  the  per- 
sons named  and,  in  that  respect,  is  unreasonable  and  not  impartial.  The  unconstitu- 
tionality of  the  provisions  named  renders  the  entire  section  void;  Morris  v.  Powell, 
125-288. 
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article  3  — distribution  of  powers. 

96.  Three  departments.  The  effect  of  this  provision  is  to  vest  in  the  courts  the 
whole  element  of  sovereignty  known  as  the  judicial,  established  bv  the  constitution 
and  the  laws  under  it,  except,  in  a  few  instances,  where  powers  of  a  judicial  nature  are 
expressly  and  specifically  lodged  elsewhere.  The  powers  of  the  three  departments  of 
the  government  of  the  state  are  not  merely  equal  —  they  are  exclusive,  in  respect  to 
the  duties  assigned  to  each.  They  are  absolutely  independent  of  each  other;  Lafay- 
ette etc.  RR.  Co.  v.  Geiger,  34-197;  Wright  v.  Defrees,  8-298.  Wherefore,  neither 
the  governor  nor  the  legislature  can  select  persons  to  assist  the  courts  in  the  perform- 
ance of  their  judicial  duties  but  only  the  courts  have  the  power  to  choose  such  assist- 
ants—  if  any  —  as  are  necessary  to  enable  judges  to  discharge  their  judicial  functions. 
Therefore,  the  legislature  can  not  appoint  commissioners  of  the  supreme  court  to 
assist  the  judges  of  that  court  in  the  performance  of  their  duties.  It  follows  that  ."an 
act  for  the  appointment  '  by  the  general  assembly  *  of  commissioners  of  the  supreme 
court  and  concerning  matters  connected  therewith  "  etc.  (S.t  1889,  p.  41;  post,  chap.  3, 
art.  ia),  is  unconstitutional  and  void;  State  v.  Noble,  118-352. 

The  appointment  of  a  person  to  an  office  which  is  in  no  manner  connected  with  the 
discharge  of  legislative  duties,  involves  the  exercise  of  executive  functions,  and  this  is 
prohibited  to  the  legislative  department  of  the  government,  by  this  section;  except  in 
so  far  as  the  power  of  appointment  is  reserved  to  it  by  section  223,  which  provides 
that  "  all  officers  whose  appointment  is  not  otherwise  provided  for  in  this  constitution 
shall  be  chosen  in  such  manner  as  now  is  or,  hereafter,  may  be  prescribed  by  law/' 
This  provision  is,  evidently,  to  be  construed  in  the  light  of  the  laws  in  force  at  the 
time  of  its  adoption,  and  as  the  power  to  provide,  by  law,  the  manner  or  mode  of  mak- 
ing an  appointment  does  not  include  the  power  to  make  the  appointment  itself,  it  is  a 
limitation  on  the  power  of  the  general  assembly  to  make  any  appointment  except  such 
as  it  might  make  under  laws  existent  at  the  date  of  the  adoption  of  the  constitution; 
State  v.  Denny,  118-386. 

The  act  of  general  assembly  establishing  a  department  of  geology  and  natural 
resources,  with  four  divisions,  the  chiefs  of  which  are  to  be  appointed  by  a  director  of 
the  department  elected  by  the  general  assembly,  is  unconstitutional  and  void,  as  fall- 
ing within  the  inhibition  of  this  article,  in  so  far  as  it  seeks  to  deprive  the  executive  of 
the  state  of  his  constitutional  prerogative,  to  fill,  by  appointment,  vacancies  in  the 
offices  named.  The  power  to  appoint  to  office  is,  intrinsically,  an  executive  function; 
to  be  exercised  by  the  legislative  and  judicial  departments  of  the  government  as  an 
incident  of  their  principal  powers;  i.  e.  d.,  when  necessary  to  the  exercise  of  the  leg- 
islative or  judicial  power.  The  residuum  of  the  power  abides  with  the  people,  and  each 
of  the  three  governmental  departments  have  only  such  power  as  has  been  delegated  to 
them  in  and  by  the  constitution;  State,  ex  rel.  v.  Hyde,  121-22. 

The  judiciary  is  an  independent  department  of  government,  exclusively  invested 
by  the  constitution  with  one  element  of  sovereignty.  The  supreme  court  receives  its 
essential  and  inherent  powers,  rights  and  jurisdiction  from  the  constitution  and  not 
from  the  legislature;  Smythe  v.  Boswell,  117-366. 

Whether  an  appropriation  shall  or  shall  not  be  made  is  a  legislative  question;  over 
purely  legislative  questions  courts  have  neither  supervision  nor  control.  A  question 
of  that  character  is  beyond  the  touch  of  the  judiciary — for  one  department  of  govern- 
ment can  not  enter  the  domain  of  another;  Carr  v.  State,  ex  rel.,  127-208;  see  State, 
ex  rel.  v.  Haworth,  122-465,  in  which  case  it  is  held  that  as  to  a  matter,  by  the 
constitution,  submitted  to  legislative  control  "the  judiciary  can  no  more,  right- 
fully, interfere  than  can  the  legislature  with  a  decree  or  judgment  pronounced 
by  a  judicial  tribunal.  The  decision  is  as  conclusive  and  inviolable  in  the  one 
case  as  in  the  other,  and  an  interference  with  the  legislative  judgment  would  be  a 
breach  of  the  constitution  which  no  principle  would  justify  nor  any  precedent  ex- 
cuse.*' The  powers  of  the  three  departments  of  state  are  not  merely  equal  —  they 
are  exclusive  in  respect  to  the  duties  assigned  to  each.  They  are  absolutely  inde- 
pendent of  each  other.  They  are  equal,  co-ordinate  and  independent;  Hoveyv. 
State,  ex  rel.,  127-598. 

Judicial  powers  or  functions,  within  the  meaning  of  the  constitution,  are  such  only 
as  courts  or  judges  exercise.  A  judicial  duty,  within  the  meaning  of  the  constitution, 
is  such  a  duty  as  legitimately  pertains  to  an  officer  in  the  department  designated  by 
the  constitution  as  judicial;  Wilkins  v.  State,  113-519;  and  where  the  constitution  — 
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as  by  this  section  —  distributes  the  judicial  power  it  can  only  be  exercised  by  the 
tribunals  named  by  the  constitution  and  such  others  as  may  be  constituted  as  the 
constitution  provides;  Kuntz  v.  Sumption,  117-6. 

ARTICLE  4  —  LEGISLATIVE. 

117*  Acts,  how  amended.  It  is  well  settled  that  it  is  not  necessary  in  amending 
a  statute  to  set  out  the  section  to  be  amended  and  that  the  statutory  requirement, 
prescribed  by  this  section  of  the  constitution,  is  fulfilled  by  setting  out  the  section  as 
amended  {Greencastle  etc.  Co.  v.  State,  28-382,  overruling  Langdon  v.  Applegate, 
5-327;  Rogers  v.  State,  6-31).  The  first  clause  of  this  section  is,  in  its  terms,  pro- 
hibitory—  it  prohibits  the  amendment  of  a  statute  by  a  mere  reference  to  its  title;  the 
second  clause  is  mandatory  —  it  requires  that  the  section  as  amended  shall  be  set 
forth  and  published  at  full  length.  Where  the  title  of  the  amendatory  act  sets  out  at 
full  length  the  title  of  the  act  to  be  amended,  reciting  that  it  is  the  intention  to  amend 
a  certain  section  of  said  act  so  entitled  and  that  said  section  so  to  be  amended  is 
a  section  bearing  a  given  number  in  the  Revised  Statutes  —  in  this  case  "  being  section 
5317  of  the  Revised  Statutes  of  1881  " —  there  can  be  no  valid  objection  to  the  title  of 
the  amendatory  act  and  where  the  body  of  the  act,  after  such  a  statement  in  the  title, 
refers  to  the  section  to  be  amended  as  "section  5317  of  the  Revised  Statutes  of  1881 " 
without  any  reference  to  the  section  of  the  original  act,  there  can  be  no  doubt  that  it 
was  the  legislative  intent  to  amend  such  section  and  the  amendment  is  properly 
made.  So,  if  the  title  and  the  body  of  the  act  be  considered  together,  if  it  distinctly  and 
unequivocally  appears  what  particular  section  of  a  statute  is  to  be  amended,  it  is  not 
necessary  to  refer  in  the  body  of  the  amendatory  act  to  the  title  of  the  act  amended; 
Bush  v.  Indianapolis,  120-477. 

No  law  can  be  changed  or  repealed  by  a  subsequent  act  which  is  void  because  un- 
constitutional. If  an  act  repealing  a  prior  act  be  invalid,  an  appropriation  made  by 
such  prior  act  is  not  affected  by  the  later  invalid  enactment  —  it  remains  in  force; 
Carrv.  State,  ex  rel.,  127-214. 

119.  Laws  must  be  general.  It  is  for  the  legislature,  alone,  to  judge  whether  a 
law  on  any  given  subject,  not  enumerated  in  section  22  of  article  4,  (§  118),  can  be 
made  applicable  "  and  of  uniform  operation  throughout  the  state,"  as  required  by 
this  section;  Evansville  v.  State.  118-433;  Wiley  v.  Bluffton,  m-157;  Johnson  v. 
Board  etc.,  107-15;  Kelly  v.  State,  92-236;  Vickery  v.  Chase,  50-461;  State  v. 
Tucker,  46-355;  Longworth  v.  Com.  Council  etc.,  32-322. 

ARTICLE  5  — EXECUTIVE. 

140.  Bills  signed  or  vetoed.  Where  an  act  has  passed  both  houses  of  the  gen- 
eral  assembly,  has  been  duly  signed  by  the  presiding  officers  of  both  houses  and  pre- 
sented to  the  governor  who  has  returned  it  to  the  house  in  which  it  originated,  with- 
out his  signature,  but  with  objections  stated,  and  these  objections  have  been  spread 
out  on  the  journal  of  such  house,  and  the  vote  upon  the  bill  has  been  reconsidered, 
and  the  bill  has  passed  by  a  majority  of  all  the  members  elected  to  that  house,  and  it 
has  been  sent  to  the  other  house  of  assembly,  with  the  governor's  objections  and  ap- 
proved by  a  majority  of  all  the  members  elected  to  that  house,  eo  instanti  its  passage 
in  this  latter  house  it  becomes  a  law  the  objections  of  the  governor  to  the  contrary 
notwithstanding.  It  is  not  required  by  the  constitution  that  it  again  be  signed  by  the 
presiding  officers  of  the  two  houses,  transmitted  to  the  governor  and  by  him  filed  in 
the  office  of  the  secretary  of  state.  The  evidence  as  to  the  passage  of  the  bill  is  to  be 
found  in  the  journals  of  the  two  houses;  Evansville  v.  State,  118-433;  State  v.  Denny, 
118-453. 

144.  He  may  fill  vacancies.  This  section  empowers  the  governor  to  fill  vacan- 
cies in  office  under  certain  conditions.  The  legislature  thereunder,  has,  however,  no 
power  to  fill  a  vacancy  occurring  in  an  office,  whether  of  its  own  creation  or  other- 
wise, unless  express  provision  therefor  can  be  found  in  the  constitution.  By  force  of 
this  section  and  of  section  223  (Art.  15,  §  1),  the  power  of  appointment  as  to  certain 
officers  of  the  state  is  reserved  to  the  legislature,  among  which,  however,  is  not  in- 
cluded local  officers,  whether  county,  township,  city  or  town;  wherefore  an  act  of 
March  7,  1889,  providing  for  a  board  of  metropolitan  police  and  fire  department  in 
cities  of  29,000  inhabitants,  assuming  to  confer  on  the  general  assembly  authority 
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to  appoint  police  and  fire  commissioners  for  cities,  is  void;  Evansville  v.  State 
"8-445. 

ARTICLE  7 -JUDICIAL. 

161.  Judicial  powers.  The  effect  of  this  provision  is  to  vest  in  the  courts  the 
whole  element  of  sovereignty  known  as  the  judicial,  established  by  the  constitution 
and  the  laws  enacted  under  it,  except  in  a  few  instances,  where  powers  of  a  judicial 
nature  are  expressly  and  specifically  lodged  elsewhere.  Of  the  element  of  sovereignty, 
which  is  exclusively  and  intrinsically  judicial,  the  people  gave  the  courts  all  they  had 
to  give;  State  v.  Noble,  118-352. 

166.  Decisions  in  writing.  The  theory  of  our  governmental  system,  as  embodied 
in  the  constitution,  requires  the  Judicial  power  shall  themselves  exercise  it  and  not 
entrust  its  exercise  to  others.  This  section  expressly  so  ordains.  Under  it  the  deci- 
sion must  be  that  of  the  court,  and  so  must  be  the  statement  on  each  question  and 
the  decision  thereon.  The  power  and  duty  of  deciding,  and  the  duty  of  writing  the 
opinions,  are  specifically  imposed  on  the  court.  Where  a  specific  duty  is  imposed 
upon  a  tribunal  by  that  tribunal  it  must  be  performed,  without  calling  any  one  to 
perform  it  or  aid  in  its  performance;  State  v.  Noble,  118-364. 

165-6.  Decisions  in  writing — Publication.  These  provisions,  when  read  in 
connection  with  section  1  of  article  3  (§  96)  distributing  the  powers  of  government, 
and  section  1  of  article  7  (§  161)  lodging  the  whole  judicial  power  in  the  state  in  the 
courts,  make  it  clear  that  the  legislature  can  not  impose  any  of  the  duties  of  the  re- 
porter upon  the  judges  of  the  supreme  court.  Section  5  (§  166)  defines  the  duties  of 
the  court  and  to  these  duties  the  legislature  can  make  no  additions.  The  last  clause 
of  section  6  (§  166),  "  no  judge  shall  be  allowed  to  report  such  decisions/'  is  a  posi- 
tive prohibition,  and  no  judge  can  take  on  himself  the  duties  of  the  reporter;  Ex  p. 
Griffiths,  118-85. 

170.  Special  judges.  Under  this  section  of  the  constitution  the  legislature  has  the 
power  to  provide  for  the  appointment  of  special  judges  and  to  make  provision  for  in- 
vesting such  special  judges  with  the  authority  of  regularly  chosen  judges,  in  so  far  as 
concerns  the  cause  he  is  appointed  to  hear  and  determine  (§  416);  Perkins  v.  Hay- 
ward,  124-447. 

ARTICLE  8  —  EDUCATION. 

183,  184.  Common  school  fond.  The  congressional  township  lands  in  this  state 
are  not  subject  to  assessment  in  aid  of  the  construction  of  public  ditches  or  drains; 
Edgerton  v.  H.  Sen.  Tp.,  126-263. 

184, 186.  Principal,  a  perpetual  fund.  The  provisions  herein  contained  will  not 
allow  a  reduction  of  the  common  school  fund.  To  that  end  they  require  the  several 
counties  of  the  state  to  preserve  the  fund,  so  far  as  it  is  entrusted  to  them,  and  to  an- 
nually pay  the  interest  thereon.  The  counties,  under  the  legislation  had  pursuant  to 
the  behest  of  these  sections,  are  strictissimi  juris,  trustees  of  the  fund  and,  in  addition, 
to  all  intents  and  purposes,  stand  as  sureties  for  borrowers  of  the  school  fund;  Board 
etc.  v.  State,  ex  rel.,  122-339. 

ARTICLE  10— FINANCE. 

196.  Appropriations.  An  appropriation,  to  be  effective,  needs  not  to  be  made  in 
a  particular  form  or  in  express  terms.  It  is  sufficient  if  the  intention  to  make  the 
appropriation  is  clearly  evinced  by  the  language  employed  in  the  statute  on  the 
subject,  or  if  it  is  evident  that  no  effect  can,  possibly,  be  given  to  a  statute  unless  it  be 
construed  as  making  the  necessary  appropriation.  An  appropriation  of  money  to  a 
specified  object  is  an  authority  to  the  proper  officer  to  pay  the  money.  Such  an  ap- 
propriation may  be  prospective  —  i.  e.,  it  may  be  made  in  one  year,  of  revenues  to 
.accrue  in  another  or  future  years  —  the  law  being  so  framed  as  to  address  itself  to 
such  future  revenues.  Nothing  more  —  within  the  meaning  of  this  section  —  is  re- 
quisite to  an  appropriation  than  a  designation  of  the  amount  and  the  fund  from  which 
it  shall  be  paid.  It  is  not  essential  to  its  validity  that  the  funds  to  meet  it  shall,  at 
the  time,  be  in  the  treasury.  A  promise  to  pay,  contained  in  a  bond,  lawfully  issued 
and  negotiated  by  a  state  is  not,  however,  an  appropriation;  Carr  v.  State,  ex  rel., 
127-209. 
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197.  Creation  of  debt  forbidden.  The  power  of  the  legislature  to  authorize  a  debt 
to  be  contracted  on  behalf  of  the  state  does  not  exist  until  some  contingency  contem- 
plated by  the  constitution  arises.  When,  however,  such  a  contingency  has,  in  fact, 
arisen,  or  when  the  legislature,  without  any  apparent  purpose  to  evade  the  constitution 
determines  that  it  has,  its  action  is  not  subject  to  review  or  liable  to  be  controlled  by 
the  judicial  department;  unless,  at  first  blush,  it  is  evident  that  the  conditions  justify- 
ing the  exercise  of  the  power  do  not  exist.  The  phrase,  "  to  meet  casual  deficits  in 
the  revenue,"  as  used  in  this  section,  in  specifying  the  contingencies  in  which  the 
legislature  may  authorize  a  debt  to  be  contracted  on  behalf  of  the  state,  intends  a  de- 
ficit not  designedly  brought  about,  but  one  resulting  from  casual  or  occasional  dis- 
crepancies between  the  revenue  received  and  the  amounts  required  to  provide  for  the 
general  welfare  and  carry  on  the  state  government  in  the  ordinary  way,  which  could 
not  be  foreseen  and  provided  for  without  the  accumulation  of  an  unnecessary  surplus 
in  the  treasury.  Such  a  casual  deficit,  within  the  meaning  of  this  section,  may  be  one 
that  is  anticipated  and  provided  for,  if  it  is  foreseen  that  it  must  necessarily  occur  be- 
fore other  provision  for  replenishing  the  public  funds  can  be  made  available.  Where- 
fore it  is  not  essential  to  the  validity  of  an  act  authorizing  the  borrowing  of  money,  on 
behalf  of  the  state,  that  an  actual  deficit  shall  exist  at  the  time  the  act  is  passed.  Nor 
is  it  at  all  material,  as  affecting  a  statute  passed  to  meet  a  contingency  within  the  sec- 
tion, that  the  title  thereof  recites  that  the  loan  authorized  is  "  for  the  purpose  of  carry- 
ing on  the  state  government "  rather  than  to  provide  for  a  casual  deficit;  Hovey  v. 
Foster,  118-505.    • 

ARTICLE  11— CORPORATIONS. 

212.  General  laws.  This  section,  providing  that  "corporations,  other  than  bank- 
ing, shall  not  be  created  by  special  act,  but  may  be  formed  under  general  laws,"  con- 
strued in  connection  with  other  provisions  of  the  constitution,  intends  that  on  apd 
after  November  1,  1851,  the  legislature  should  have  neither  authority  nor  power,  by 
special"  act,  to  create,  originate  or  bring  into  existence,  as  a  new  corporate  entity,  a 
municipal  corporation  where  none  had  theretofore  existed.  On  and  after  the  day 
named,  the  legislative  power  of  the  general  assembly  was  limited,  by  this  provision, 
to  the  enactment  of  a  general  law  under  which  such  new  corporate  entity  might  be 
formed.  Section  235,  clause  4,  being  clause  4  of  the  schedule  annexed  to  and  a  part 
of  the  constitution  provides,  "that  no  inconvenience  may  arise  from  the  change  in  the 
government,  it  is  hereby  ordained  as  follows:  *  *  *  Fourth.  AH  acts  of  incorpora- 
tion for  municipal  purposes  shall  continue  in  force,  under  this  constitution,  until  such 
time  as  the  general  assembly  shall,  in  its  discretion,  modify  or  repeal  the  same."  Under 
this  clause,  the  general  assembly  is  expressly  authorized,  by  and  under  the  discretion- 
ary power  to  "  modify,"  to  amend,  by  special  or  general  act,  an  act  of  incorporation,  or 
special  charter,  for  municipal  purposes,  continued  in  force  by  the  section,  even  where 
the  effect  of  the  amendment  will  be  to  enlarge  the  jurisdiction,  territorially  or  other- 
wise, of  the  corporate  authorities  of  the  municipality;  Wiley  v.  Bluffion,  111-155. 

ARTICLE  13  — MUNICIPAL  DEBT. 

220.  limited  —  Excess  void.  It  is  essential  to  the  idea  of  a  debt  that  an  obliga- 
tion should  have  arisen  out  of  a  contract,  express  or  implied,  which  entitles  the  holder 
thereof  unconditionally  to  receive  from  the  promisor  a  sum  of  money  which  the  latter 
is  under  a  legal  or  moral  duty  to  pay  without  regard  to  any  future  contingency. 
Under  this  section  of  the  constitution  the  statute  of  March  8,  1889,  which  author- 
izes the  issue  of  bonds  or  certificates  in  pursuance  of  the  statute,  "an  act  con- 
cerning powers  and  duties  of  cities  and  incorporated  towns  *  *  *  providing  the 
mode  and  manner  of  making  street  and  alley  improvements  "  etc.  does  not  create  a 
debt  within  the  inhibition  hereof,  declaring  as  it  does,  that  no  municipal  corporation 
shall  become  indebted  to  an  amount  in  excess  of  two  per  cent,  of  its  taxable  property. 
The  bonds  issued  by  the  city,  for  the  purpose  of  raising  money  with  which  to  pay  for 
the  improvement,  or  issued  to  the  contractor  in  payment  for  the  work,  bear  the  name 
of  the  street  or  alley  improved  or  sewer  constructed,  and  are  payable  from  the  special 
street  improvement  fund  to  be  accumulated  from  assessments  made  against  the  prop- 
erty benefited.  Hence,  no  indebtedness  arises  against  the  city.  Assessments  for 
*  street  improvements  are  upheld  on  the  ground  that  the  adjacent  property  on  which  the 
cost  of  the  improvement  is  assessed  is  enhanced  in  value  to  an  amount  equal  to  the 
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sum  assessed  against  it  and  that  the  owners  have  received  peculiar  benefits  which  the 
citizens  do  not  share  in  common.  The  municipality,  as  such,  is  not  benefited  by  the 
improvement  and  there  is,  hence,  under  the  law  in  question,  neither  a  legal  nor  moral 
obligation  to  pay.  The  municipal  corporation  becomes  liable  to  pay  in  cash  the 
expense  of  so  much  of  street  and  alley  improvements  as  shall  be  occupied  by  the 
street  and  alley  crossings,  upon  the  completion  and  final  estimate  of  "the  work  and, 
hence,  no  debt  results  from  such  improvement;  Quill  v.  Indianapolis,  124-393. 

ARTICLE  14 —  BOUNDARIES. 

221,  222.  Boundaries  —Jurisdiction.  Where  the  Ohio  river  constitutes  the  bound* 
ary  between  the  states  of  Kentucky  and  Indiana,  low  water  mark  on  the  north  side 
of  the  river  is  the  southern  boundary  of  the  state  of  Indiana.  Under  these  sections  of 
the  constitution,  however,  and  an  act  of  Virginia,  entitled  "an  act  concerning  the 
erection  of  the  district  of  Kentucky  into  an  independent  state"  (1  R.  L.,  Va.,  p.  57, 
R.  S.,  1888,  addendum,  p.  9)  the  state  of  Indiana  has  concurrent  jurisdiction  in  civil 
and  criminal  cases  with  the  state  of  Kentucky  on  the  Ohio  river,  so  far  as  the  river 
forms  the  common  boundary  between  said  states.  So,  where  a  violation  of  the  crim- 
inal laws  of  this  state  occurs  on  the  Ohio  river  it  is  proper  to  charge  in  the  indictment 
that  the  offense  was  committed  in  the  county  opposite  the  place  where  the  act  consti- 
tuting the  crime  was  committed.  Hence,  where  intoxicating  liquors  are  sold  without 
license  in  a  boat  anchored  in  the  Ohio  river  opposite  Harrison  county,  Indiana,  south 
of  low  water  mark  on  the  Indiana  side,  the  offender  may  be  charged,  tried  and  con- 
victed in  Harrison  county,  Indiana;  Welsh  v.  State,  126-74. 

ARTICLE  15  —  MISCELLANEOUS. 

223.  Official  appointments.  The  provision  that  "  all  officers  whose  appointment  is 
not  otherwise  provided  for  in  this  constitution  shall  be  chosen  in  such  manner  as  now 
is  or  hereafter  may  be  prescribed  by  law  "  is  to  be  construed  in  the  light  of  the  laws  in 
force  at  the  time  of  its  adoption  and  as  the  power  to  provide,  by  law,  the  manner  or 
mode  of  making  an  appointment  does  not  include  the  power  to  make  the  appointment 
itself,  it  is  a  limitation  on  the  power  of  the  legislature  to  make  any  appointment  except 
such  as  it  might  make  under  laws  existing  at  the  date  of  the  adoption  of  the  constitu- 
tion; State,  ex  rel.  v.  Denny,  118-386. 

Under  this  section  of  the  constitution,  providing  for  the  appointment  of  officers  not 
otherwise  provided  for  by  the  constitution,  no  appointing  power  is  conferred  on  the 
general  assembly,  save  and  except  as  to  offices  in  existence  when  the  constitution 
became  of  effect  and  operative.  Where  the  .constitution  does  not  provide  otherwise, 
for  the  filling  of  a  vacancy  in  an  office,  the  legislature  may  provide  the  manner  in 
which  it  shall  be  filled.  Unless,  however,  it  shall  be  in  the  case  of  an  officer  created 
for  the  purpose  of  enabling  some  one  of  the  co-ordinate  departments  the  better  to  per- 
form its  functions,  the  power  of  appointment  must  be  lodged  with  the  executive  de- 
partment; State,  ex  rel.  v.  Hyde,  121-36. 

This  section  giving  the  general  assembly  power  to  prescribe,  by  law,  the  manner  of 
electing  an  officer  does  not  confer  the  powers  to  elect  such  officer.  There  is  a  mani- 
fest distinction  between  providing  the  mode  of  doing  and  doing  the  thing  itself; 
State,  ex  rel.  v.  Peele,  121-506;  State,  ex  rel.  v.  Denny,  118-449;  Evansville  v.  State, 
ex  rel.,  118-426;  State,  ex  rel.  v.  Denny,  118-382. 

This  section  has  no  application  to  any  administrative  state  office  in  existence  at 
the  time  of  its  adoption;  administrative  state  offices  having*been  made  elective  by  the 
people  by  the  terms  of  the  constitution.  It  does  apply,  however,  to  most  of  the 
statutory  state  officers .  The  general  assembly  on  creating  an  office  may  provide  by 
law,  under  this  section,  that  such  offices  shall  be  filled  by  election  or  by  appoint- 
ment; which  appointment  —  if  the  law  so  directs —  may  be  made  by  the  governor  or 
by  an  administrative  state  officer.  The  legislature,  however,  may  not  create  an  ad- 
ministrative state  office  and  provide  for  filling  the  same  by  appointment  indefinitely, 
this  section  having  no  application  to  this  class  of  state  officers  ;  State,  ex  rel.  v.  Gorby, 
122-24. 

224.  Duration  of  office.  The  provision  hereof  that  "  the  general  assembly  shall 
not  create  any  office  the  tenure  of  which  shall  be  longer  than  four  years,"  does  not  af- 
fect the  right  of  an  officer  elected  by  the  general  assembly  for  a  term  of  four  years  to 
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an  office  created  by  the  legislature  to  hold  over  under  the  provision  of  section  226  j 
State,  ex  rel.  v.  Harrison,  113-440. 

226.  Holding  over.  The  effect  of  this  provision  is  more  than  to  supply  the  office 
until  an  executive  appointment  can  or  shall  be  made  with  a  person  qualified  to  dis- 
charge its  duties.  It  adds  an  additional  contingent  and  defeasible  term  to  the  original 
fixed  term  an*  excludes  the  possibility  of  a  vacancy  and,  consequently,  the  power  of 
appointment,  except  in  case  of  death,  resignation,  ineligibility  or  the  like.  When  it 
is  provided  that  officers  chosen  for  a  given  term  are  entitled  to  hold  over  until  their 
successors  are  elected  and  qualified,  the  section  applies  to  officers  elected  by  the 
general  assembly,  or  other  organized  body,  equally  as  to  those  elected  by  the  people 
at  large,  and  the  right  to  hold  over  continues  until  a  qualified  successor  has  been 
elected  by  the  electoral  body  to  which  the  incumbent  owes  his  election,  or  which,  by 
law,  is  entitled  to  elect  a  successor.  So,  where  by  section  2768a  the  statute  of  1883 
<S.,  p.  15),  relating  to  the  management  of  the  benevolent  institutions  of  the  state,  pro- 
vision was  made  for  the  election  by  the  legislature  of  a  president  of  the  several  boards 
of  trustees,  whose  term  of  office  should  be  four  years,  and  that  if  a  vacancy  should 
occur  in  such  office  during  the  recess  of  the  legislature,  the  governor  should  appoint, 
the  appointment  to  stand  until  the  next  session,  and  the  term  of  the  officer  elected  in 
1883  expired  during  the  legislative  session  of  1887,  but  the  body  adjourned  without 
electing  a  successor,  it  was  held,  that,  under  this  section,  the  incumbent  became  en- 
titled to  hold  over,  and,  there  being  no  vacancy,  an  appointment  by  the  governor 
<§  144)  was  of  none  effect;  State,  ex  rel.  v.  Harrison,  1 13-441. 

When  an  office  is  created  by  law,  to  be  filled  immediately,  no  legitimate  mode  for 
filling  the  same  being  provided,  the  office  is  vacant  on  the  taking  effect  of  the  law,  and 
(he  governor  may  fill  such  vacancy  by  appointment*  State,  ex  rel.  v.  Gorby,  122-28. 
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Notes  to  Chapter  i . 
ACTS  AND  LAWS  GOVERNING  THE  STATE. 

ARTICLE  3  — REPEAL  AND  EXCEPTIONS. 

243.  Vested  rights.  The  general  rule  is,  that,  after  rights  have  vested,  the  charter 
of  a  corporation  can  not  be  so  amended  as  to  impair  those  rights,  unless  the  power  to 
amend  or  repeal  is  expressly  reserved.  The  rule  that  a  charter  granted  to  a  private 
corporation  is  a  contract  has  a  firm  place  in  our  jurisprudence,  and  to  that  rule  courts 
must  yield.  Nevertheless  where  an  original  act  and  an  amendatory  act  are  passed  at 
the  same  legislative  session,  a  brief  interval  of  time  —  in  this  case  four  days  —  only 
elapsing  between  the  adoption  of  the  former  and  the  adoption  of  the  amendment,  and 
there  was  no  acceptance  of  the  original  act,  and  the  record  does  not  disclose  that  any 
rights  were  acquired  under  it  prior  to  the  passage  of  the  act  amending  it,  the  later  act 
must  beheld  valid;  Cin.,  H.  &  D.  RR.  Co.  v.  Clifford,  113-462. 
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ARTICLE  8— ACTIONS,   HOW  COMMENCED. 

An  Act  to  amend  section  73  of  an  act  entitled  •*  An  act  concerning  proceedings  in  civil  cases,"  ap- 

S  roved  April  7,  1881,  and  being  designated  as  section  325  of  Revised  Statutes  of  i88x.   [Approved 
larch  6, 1889 ;  in  force  May  10,  1889;  S.,  1889,  p.  aoi. 

6556.  [325]  Notice  by  party— Contents  — Filing.    Sec  i.  Be  it 

enacted  by  the  General  Assembly  of  the  State  of  Indiana,  73.  That  whenever 
any  suit  shall  be  commenced  upon  any  bond  payable  to  the  state  of  Indiana, 
in  any  of  the  courts  of  this  state,  it  shall  be  the  duty  of  the  plaintiff  in  such 
case,  to  file  with  the  county  clerk,  a  written  notice,  containing  the  title  of  the 
court,  the  names  of  all  the  parties  to  such  suit,  and  a  statement  that  it  is 
upon  an  official  bond:  and  whenever  any  person  shall  have  commenced  a 
suit,  whether  by  complaint  as  plaintiff,  or  by  cross  complaint  as  defendant, 
to  enforce  any  lien  upon,  right  to,  or  interest  in,  any  real  estate,  upon  any 
claim  not  founded  upon  an  instrument  executed  by  the  party  having  the 
legal  title  to  such  real  estate,  as  appears  from  the  proper  records  of  such 
county,  and  recorded  as  by  law  required;  or  not  founded  upon  a  judg- 
ment of  record  in  the  county  wherein  such  real  estate  is  situated,  against 
the  party  having  the  legal  title  to  such  real  estate,  as  appears  from  such 
proper  records,  it  shall  be  the  duty  of  such  person  to  file  with  the  clerk  of 
the  circuit  court  in  each  county  where  the  real  estate  sought  to  be  affected 
is  situated,  a  written  notice  containing  the  title  of  the  court,  the  names  of 
all  the  parties  to  such  suit,  a  description  of  the  real  estate  to  be  affected, 
and  the  nature  of  the  lien,  right,  or  interest  sought  to  be  enforced  against 
the  same ;  which  notices  shall,  upon  the  payment  of  the  proper  fees,  be 
immediately  recorded  in  said  "Lis  Pendens  Record  "  by  the  clerk,  who  shall 
note  upon  the  record  the  day  and  hour  when  said  notice  was  filed  and 
recorded. 

ARTICLE  12  —  ISSUES. 

An  Act  prescribing  the  term  of  court  at  which  all  proceedings  and  all  actions,  dvil  and  criminal,  taken 
or  removed  by  appeal,  change  of  venue  or  in  any  other  manner,  to  any  circuit,  criminal  or  superior 
court,  shall  stand  for  issue  and  trial  and  declaring  an  emergency.  [Approved  and  in  force  March 
9,  1889;  S.,  1889,  p.  955. 

6557.  Trial  of  causes  removed.  Sec  i.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Indiana,  That  all  proceedings  and  all  actions, 
civil  or  criminal,  taken  or  removed  by  appeal,  change  of  venue,  or  in  any 
other  manner,  to  any  circuit,  criminal  or  superior  court,  shall,  if  the  papers 
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or  transcript  in  said  proceedings  or  action  are  filed  in  vacation  in  the  office 
of  the  clerk  of  said  court,  stand  for  issue  and  trial  at  the  first  term  of  said 
court  thereafter.  And  if  the  papers  or  transcript  in  said  proceedings  or 
action  are  filed  in  said  court,  or  the  office  of  the  clerk  thereof  during  term 
time  of  said  court,  the  same  shall  stand  for  issue  and  trial  at  said  term  after 
the  expiration  of  ten  days  from  the  day  the  same  were  filed. 

6558.  Emergency.  §  2.  That  an  emergency  exists  for  the  immediate 
taking  effect  of  this  act;  therefore  the  same  shall  be  in  force  and  take  effect 
from  and  after  its  passage. 

ARTICLE  16— WRITTEN  EVIDENCE. 

An  Act  to  legalize  and  render  valid  the  records' of  the  circuit  and  superior  courts  o»  the  various  coun- 
ties of  the  state;  also,  to  legalize  all  sheriff's  sales  of  real  estate  made  upon  executions  and  decrees 
issued  before  the  signing  of  the  same  by  regular  and  special  judge's  of  said  courts  and  declaring  an 
emergency.     [Approved  and  in  force  February  13,  1889;  S.,  1889,  p.  xx. 

6559.  Records  validated.  Sec.  i.  Be  it  enacted  by  the  General  As- 
sembly of  the  State  of  Indiana,  That  all  the  records  of  the  circuit  courts 
and  of  the  superior  courts  of  the  various  counties  of  this  state  heretofore 
duly  entered  in  the  order  books  by  the  clerks  of  said  courts  and  not  signed 
by  the  judge  trying  the  case,  whether  a  regular  or  special  judge,  be  and  the 
same  are  hereby  legalized  and  declared  valid,  as  fully  and  to  the  same  ex- 
tent as  if  the  same  had  been  duly  signed  by  the  judge,  and  all  sales  of  real 
estate  heretofore  made  upon  execution  or  decrees  issued  before  the  sign- 
ing of  the  records  by  the  judge  are  hereby  legalized  and  declared  valid: 
Provided,  that  this  act  shall  not  apply  to  or  affect  any  pending  litigation. 

6560.  Emergency,  §  2.  It  is  hereby  declared  that  an  emergency  ex- 
ists for  the  immediate  taking  effect  of  this  act;  it  therefore  shall  be  in 
force  from  and  after  its  passage. 

ARTICLE  19  — TRIAL  BY  JURY. 

An  Act  to  amend  section  359  of  an  act  concerning  trial  by  jury,  in  force  since  September  19,  1881 ; 
the  same  being  section  335  of  the  Revised  Statutes  of  188 1.  [Approved  March  9, 1891;  in  force  June 
10,  1891 ;  S.,  1891,  p.  376. 

6561.  [525]  Struck  jury,  upon  notice.  Sec.  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  said  section  359  of  the 
aforesaid  act  be  amended  to  read  as  follows:  Whenever  a  struck  jury 
shall  be  deemed  necessary  for  the  trial  of  any  civil  cause  in  any  circuit 
or  superior  court  of  this  state,  it  shall  be  lawful  for  either  party  to  file  with 
the  clerk  a  demand  for  such  jury;  when  it  shall  be  the  duty  of  such  clerk 
to  give  four  days'  notice  to  both  parties,  or  to  their  attorneys  of  such  time 
of  striking  the  same.  At  the  time  designated  the  jury  commissioners  of 
said  county  shall  attend  at  the  clerk's  office  of  said  county,  and  in  the 
presence  of  the  parties,  or  of  such  of  them  as  shall  attend  for  that  purpose, 
shall  select  from  the  number  of  persons  qualified  to  serve  as  jurors  within 
the  county  forty  such  persons  as  they  shall  think  most  indifferent  between 
the  parties,  and  best  qualified  to  try  such  cause ;  and  then  the  party  re- 
quiring such  jury,  his  agent  or  attorney,  shall  first  strike  off  one  of  the 
names,  and  then  the  opposite  party,  his  agent  or  attorney,  another,  and  so 
on  alternately  until  each  shall  have  struck  out  twelve.  If  either  party 
shall  not  attend  in  person  or  by  attorney,  it  shall  be  the  duty  of  such  jury 
commissioners  to  strike  out  for  the  party  not  attending.  When  each  party 
shall  have  stricken  out  twelve  names  as  aforesaid,  the  clerk  shall  make  a 
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fair  copy  of  the  names  of  the  remaining  sixteen  persons,  and  shall  imme- 
diately thereafter  issue  process  directing  the  sheriff  of  the  county  to  sum- 
mon said  sixteen  persons  as  jurors  struck  for  the  trial  of  such  cause,  stat- 
ing the  day  for  which  it  is  set  for  trial,  and  such  sheriff  shall  thereupon 
summon  them  accordingly.  But,  in  all  cases,  it  shall  be  necessary  to  strike 
such  jury  at  least  five  days  previous  to  the  day  at  which  said  case  is  set 
for  trial  on  the  docket,  and  two  days'  service  of  the 'process  by  the  sheriff 
shall  be  held  sufficient.  And  upon  the  trial  of  the  cause  the  jury  so  struck 
shall  be  called  as  they  stand  upon  the  panel,  and  the  first  twelve  of  them 
who  appear,  and  are  not  challenged  for  cause,  or  set  aside  by  the  court, 
shall  be  the  jury,  and  shall  be  sworn  to  try  said  issue :  Provided,  however y 
that  unless  at  least  one-half  of  such  "  struck  jury  "  shall  have  been  sum- 
moned and  shall  be  in  attendance,  when  such  cause  is  called  for  trial  the 
case  shall  be  tried  by  the  regular  petit  jury  as  other  cases  are  tried. 

ARTICLE  24— JUDGMENT. 

An  Act  to  amend  section  461  of  an  act  concerning  proceedings  in  civil  cases,  in  force  on  and  after 

1  581  of  the  Revised  Statutes  of  1 881.    [Approved  March 


September  19,  1881;  the  same  being  section  j 
7, 1891 ;  in  force  June  xo,  1891;  S.,  1891,  p.  339. 

6562.  [581]    Indorsement  of  payment  on  record  etc.—  Effect. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
section  461  of  the  above  entitled  act,  being  section  581  of  the  Revised 
Statutes  of  1881,  be  and  the  same  is  hereby  amended  to  read  as  follows: 
Section  461.  Every  indorsement  of  payment,  satisfaction  or  release,  in 
whole  or  in  part,  upon  the  record  or  margin  thereof  of  any  judgment  or 
decree,  or  upon  any  execution  or  order  of  sale  issued  thereon,  signed  by 
the  judgment  plaintiff  or  his  attorney  of  record  or  attorney  in  fact,  or  by 
the  assignee  of  such  judgment  plaintiff  (whose  assignment  is  upon  or  an- 
nexed to  the  record  of  such  judgment  or  decree  and  attested  by  the  clerk, 
when  attested  by  the  clerk)  upon  the  record  of  such  judgment  or  decree, 
or  by  the  sheriff  upon  such  execution  or  order  of  sale,  shall  operate  as  a 
satisfaction  or  release  of  such  judgment  or  decree,  or  of  such  part  thereof 
so  indorsed  as  paid,  satisfied  or  released  in  favor  of  subsequent  purchasers 
or  lien  holders  in  good  faith;  and  when  such  satisfaction,  payment  or  re- 
lease is  entered  by  an  attorney  in  fact,  such  fact  shall  be  noted  on  the 
margin  of  the  record  or  the  execution,  as  the  case  may  be ;  and  such  power 
of  attorney  shall  be  recorded  in  the  miscellaneous  records  of  the  recorder's 
office. 

ARTICLE  34—  CHANGE  OF  NAME. 

An  Act  to  establish  certain  provisions  respecting  private  corporations  or  companies  created  and  existing: 
at  and  before  the  first  day  of  November,  a.  d.,  1850.  ^Approved  and  in  force  March  a,  1891;  S., 
1891,  p.  56. 

6563.  Change  of  corporate  name.  Sec  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  any  private  corporation  or 
company  created  and  existing  at  or  before  the  first  day  of  November,  a. 
d.,  1850,  may,  by  its  board  of  directors,  as  often  as  deemed  desirable,  adopt 
a  new  name  for  the  corporation  or  company,  by  resolution  duly  entered 
upon  its  record  and,  in  so  doing,  may  select  any  name  agreed  upon  by  said 
board  and,  after  any  such  change  of  name,  it  shall  be  and  continue  the 
same  identical  corporation  or  company  as  it  was  before  any  such  change 
of  name  was  adopted  and  may  be  sued  in  its  original  name  or  in  any  name 
so  adopted.     And,  any  such  corporation  or  company  may  avail  itself  of 
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the  provisions  of  this  act  within  thirty  (30)  days  after  the  passage  hereof, 
and  which  shall  be  done  by  resolution  of  its  board  of  directors,  showing 
the  provision  adopted  and  filing  a  copy  thereof  in  the  office  of  the  secre- 
tary of  state* 

6564.  Emergency.  §  2.  An  emergency  existing  for  the  immediate 
taking  effect  of  this  act,  the  same  shall  be  in  full  force  and  effect  from  and 
after  its  passage. 

ARTICLE  45  —  PARTITION. 

An  Act  to  amend  sections  x8  and  ax  of  an  act  entitled  "An  act  concerning  the  partition  of  lands."  ap- 
proved May  ao,  185a;  the  same  being  sections  1190  and  iaoa  of  the  Revised  Statutes  of  i88x. 
[Approved  March  xx,  1889;  In  force  May  10,  1889;  S.,  1889,  p.  395. 

6565.  [1199J  Land  indivisible  —  Sale  —  Appraisement.  Sec.  i. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  section 
18  of  the  above  entitled  act  be  and  the  same  is  hereby  amended  to  read  as 
follows,  to  wit:  Section  18.  When  such  commissioner  shall  report  to  the 
court  that  the  whole  or  part  of  the  lands  of  which  partition  is  demanded 
can  not  be  divided  without  damage  to  the  owners,  the  court,  in  its  discre- 
tion, may  order  the  whole  or  such  part  of  the  premises  to  be  sold  at  public 
or  private  sale,  on  such  terms  and  conditions  as  it  may  prescribe:  Pro* 
videdy  that  if  the  court  does  not  order  such  sale  to  be  made  for  cash,  a 
cash  payment  of  not  less  than  one-third  of  the  purchase  money  shall  be 
required  by  the  court  to  be  made  to  said  commissioner  by  the  purchaser 
of  such  land  at  the  time  of  the  sale:  And,  provided,  also,  that  at  public 
sale  such  land  shall  sell  for  at  least  two- thirds  of  its  appraised  value,  and 
at  private  sale,  at  not  less  than  its  appraised  value,  to  be  ascertained  as  in 
cases  of  sales  of  land  on  execution,  and,  if  a  part  only  be  sold,  the  re- 
mainder may  be  partitioned,  subject  to  the  rules  hereinbefore  provided. 
And,  provided,  further,  that  in  all  cases  where  lands  by  the  court  ordered 
to  be  sold  at  private  sale  do  not  exceed  one  thousand  dollars  in  value,  the 
same  may,  in  the  discretion  of  the  court,  be  sold  without  any  notice  of 
sale  being  had  or  given. 

6566.  [1202]  Commissioner's  deed.  §  2.  That  section  21  of  the 
above  entitled  act  be  and  the  same  is  hereby  amended  to  read  as  follows, 
to  wit:  Section  21.  Whenever  it  shall  appear  to  the  court  that  such  lands 
are  sold  for  cash,  or  in  case  a  partial  credit  is  given  that  the  first  or  cash 
payment  of  the  purchase  money  is  paid,  the  court  shall  order  such  com- 
missioner, or  some  other  person,  to  execute  a  conveyance  to  the  purchaser, 
which  shall  bar  all  claims  of  such  owners  to  such  lands  as  effectually  as  if 
they  themselves  had  executed  the  same;  but  in  case  partial  credit  is  given 
for  such  lands,  the  court  shall,  at  the  time  said  conveyance  is  so  ordered  to 
be  made,  also  order  and  direct  that,  concurrently  with  the  execution  of 
said  conveyance,  the  purchaser  shall  execute  to  such  commissioner  a  mort- 
gage upon  such  lands  to  secure  the  deferred  payments  of  the  purchase 
money  thereof,  which  mortgage  when  so  executed  shall  be  by  said  commis- 
sioner placed  upon  record  as  required  by  law. 

ARTICLE  50  — GENERAL  PROVISIONS. 

Am  Act  to  provide  for  the  publication  of  legal  advertising  in  daily  newspapers  (now  required  in 
weekly  n<*vspapers),  in  cities  containing  10,000  or  more  inhabitants.  [Became  a  law,  by  lapse  of 
time,  without  governor's  signature,  March  11,  1889;  in  force  March  11,  1889;  S.,  1889,  p.  431. 

6567.  Legal  advertising  in  cities.  Sec.  5.  Be  it  enacted  by  the  Gen- 
eral Assembly  of  the  State  of  Indiana,  That  in  all  cities  containing  a  popu- 
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lation  of  10,000  or  more  inhabitants,  as  shown  by  the  last  preceding 
census,  all  legal  advertising  required  by  law,  pertaining  to  affairs  con- 
nected with  the  city  government,  shall  be  made  in  a  daily  newspaper  of 
general  circulation  in  such  city,  if  one  be  published  in  said  city. 

6568.  License  and  sales  notices.  §  2.  All  notices  of  application 
for  license  to  retail  spirituous,  vinous  or  malt  liquors,  and  all  notices  of  the 
sale  of  real  estate  for  delinquent  taxes,  or  by  any  sheriff,  administrator, 
executor  or  commissioner,  when  the  applicant  for  such  license  resides  in 
or  the  real  estate  to  be  sold  is  situated  in  said  city  of  10,000  or  more  in- 
habitants, as  shown  by  the  last  preceding  census,  shall  be  made  in  a  daily 
newspaper  of  general  circulation  in  such  city  if  one  be  published  in  such 
city. 

0569.  One  day  each  week.  §  3.  It  shall  be  sufficient  to  make  such 
publication  one  time  each  week  on  a  given  day,  for  the  number  of  weeks 
now  required  by  law,  but  the  fees  for  such  publications  in  a  daily  news- 
paper shall  in  no  case  exceed  the  fees  allowed  by  law,  if  such  publications 
had  been  made  in  a  weekly  newspaper. 

6570.  Emergency.  §  4.  This  act  shall  be  in  force  from  and  after 
its  passage. 

An  Act  concerning  the  publication  of  notices,  in  newspapers,  in  cases  where  the  same  is  now  pre- 
scribed and  provided  for  by  law  and  declaring  an  emergency.  [Approved  and  in  force  March  4, 
1891 ;  S.,  1891,  p.  72. 

6571.  Lawful  publication.  Sec.  i.  Be  it  enacted  by  the  General  As- 
sembly of  the  State  of  Indiana,  That  in  all  cases  where  it  is  now,  or  may 
hereafter  be,  provided  by  law,  that  publication  shall  be  made  in  a  news- 
paper or  newspapers  of  general  circulation,  published  within  a  city  or  in- 
corporated town,  and  where  no  newspaper  or  newspapers  are  published  in 
such  city  or  incorporated  town,  it  shall  be  lawful  to  make  such  publication 
in  any  newspaper  or  newspapers  published  in  the  county  where  such  city 
or  incorporated  town  is  located. 

6572.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  the  same  shall  be  in  force  from  and  after  its 
passage. 

An  Act  to  legalize  sheriffs',  administrators',  executors'  and  commissioners'  sales  of  real  estate  in  cities 
of  less  than  10,000  inhabitants,  as  shown  by  the  census  of  1880,  made  in  pursuance  of  notice  of 
such  sales  having  been  printed  in  weekly  newspapers  of  the  county  where  such  real  estate  is 
situated.    [Approved  and  in  force  March,  7, 1891;  S.,  1891,  p.  343. 

Preamble.  Whereas,  In  some  of  the  cities  of  Indiana  containing  a 
population  of  less  than  10,000  inhabitants,  as  shown  by  the  census  of  1880, 
notices  of  sales  of  real  estate  by  sheriffs,  administrators,  executors  and 
commissioners  have  been  made  in  weekly  newspapers  of  general  circula- 
tion, published  in  the  county  wherein  the  said  real  estate  was  situated, 
under  the  honest  belief  and  impression  that  such  sales  were  valid  and 
legal ;  and,  Whereas,  from  the  fact  that  no  official  announcement  has  yet 
been  made  of  the  population  of  the  cities  of  Indiana  as  found  by  the 
census  of  1890,  grave  doubts  exist  as  to  the  legality  of  such  sales  made  as 
aforesaid;  therefore, 

6573.  Sales  under  publications  legalized.  Sec  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana,  That  all  sheriffs'  sales,  admin- 
istrators* sales,  executors'  sales  and  commissioners'  sales  of  real  estate,  a 
part  or  all  of  which  is  situated  in  cities  containing  less  than  10,000  inhab- 
itants, as  shown  by  the  census  of  1880,  heretofore  made  since  the  passage 
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of  the  act  of  March  11,  1889,  entitled  an  act  to  provide  for  the  publication 
of  legal  advertising  in  daily  newspapers  (now  required  in  weekly  news- 
papers) in  cities  containing  10,000  or  more  inhabitants,  in  pursuance  of 
notice  made  in  a  weekly  newspaper  of  general  circulation  published  in  the 
county  wherein  the  said  real  estate  is  situated,  be  and  the  same  are  hereby 
legalized  and  declared  valid,  and  good  as  if  the  same  had  been  published 
in  daily  newspapers  of  general  circulation  published  in  such  city. 

6574-     Emergency.     §  2.  Whereas  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act,  the  same  shall  therefore  be  in  force  from 
and  after  its  passage. 
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Notes  to  Chapter  2. 
CIVIL  PROCEDURE. 

ARTICLE  1  — THE  FORM  OF  ACTION. 

249.  One  form  of  action.  A  proceeding  of  a  judgment  creditor,  under  the  pro- 
visions of  section  4030,  to  enforce  the  payment  of  his  judgment  for  damages  for 
animals  injured  or  killed  by  locomotives  etc.  of  a  railroad  company,  is  the  in- 
stitution of  a  new  suit  or  proceeding  by  the  plaintiff  against  the  defendant;  i.  e.  d. , 
such  proceeding  is  the  "  one  form  of  action  for  the  enforcement  of  private  rights," 
by  the  Code,  "  denominated  a  civil  action;'1  Chi.  &  A.  Ry.  Co.  v.  Summers,  113-15. 

ARTICLE  2— PARTIES  TO  ACTION. 

251.  Real  party  —  Exception.  In  an  action  on  a  note,  under  this  section,  an 
answer  that  the  note  sued  on  was  assigned  to  the  plaintiff  "  without  consideration 
and  solely  for  the  purpose  of  suing  and  collecting  the  same  for  the  benefit  and  use  of  " 
the  payee,  "who  is  the  real  owner  thereof,"  is  a  good  plea  in  bar;  Bostwick  v.  Bryant, 

H3-459- 

The  maker  of  a  promissory  note  is  estopped  from  showing  that  the  payee  was  not 
the  real  party  in  interest  at  the  time  the  note  was  executed;  Johnson  v.  Conklin,  119- 
110. 

This  section,  which  provides  that  every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  is  to  be  construed  with  section  1073,  which  provides  that 
any  person  having  the  right  to  recover  the  possession  of  real  estate,  or  to  quiet  title 
thereto  in  the  name  of  any  other  person  or  persons,  shall  have  a  right  to  recover  pos- 
session or  quiet  title  in  his  own  name;  and  no  action  shall  be  defeated  or  reversed 
when  it  might  have  been  successfully  maintained  by  the  plaintiff  in  the  name  of 
another,  to  inure  to  his  benefit.  As  a  result,, one  who  has  conveyed  land  adversely 
occupied  by  another  can  not  maintain  an  action,  in  his  own  name,  to  recover  pos- 
session for  the  benefit  of  his  grantee;  such*  action  must  be  brought  in  the  name  of 
such  grantee,  who  is  the  real  party  in  interest;  Peck  v.  Sims,  120-350. 

Judgment  foreclosing  a  mechanic's  lien  rendered  against  two  persons,  of  whom  one 
only  appeals.  Appellant  has  a  right  to  avail  himself  of  all  material  errors  that  affect 
him;  he  can  not,  however,  avail  himself  of  errors  affecting  another  party.  It  follows 
that,  on  appeal,  an  objection,  by  such  sole  appellant,  that  his  co-party  had  no  interest 
in  the  property  affected  by  the  judgment  is  not  available  for  a  reversal  of  the  judg- 
ment; Wiley  v.  Coovert,  127-559. 

253.  Action  on  official  bonds.  In  an  action  on  the  bond  of  a  former  default- 
ing trustee  either  the  township  may  be  the  relator  (§  5990)  as  the  beneficiary  in  the 
bond  of  the  fund,  or  the  township  trustee  may  be  relator  as  the  holder  of  the  legal  title 
to  the  money;  State,  ex  rel.  v.  Wilson,  1 13-501. 

256.  Next  friend  —  Written  consent  —  Costs  —  Removal.  The  provision  of  this 
section,  that  "such  next  friend  shall  be  responsible  for  the  costs  of  such  action,"  is 
mandatory.  In  the  case,  therefore,  of  an  infant  who  comes  within  the  terms  of  sec- 
tion 255  in  having  a  right  of  action,  which  he  "  shall  be  entitled  to  bring  suit"  on 
and  "not  be  delayed  or  deferred  on  account  of"  "not  being  of  full  age,"  where 
he  also  has  the  right,  upon  showing  to  the  satisfaction  of  the  proper  court  that  he  is 
a  "  poor  person,  not  having  sufficient  means  to  prosecute  his  action  "  he  may  be  ad- 
mitted by  the  court  to  prosecute  the  action  (§  260),  "  as  a  poor  person,"  without  the 
procurement  of  a  next  friend  to  appear  therein;  Britton  v.  State,  ex  rel.,  115-59,  fol- 
lowing Hood  v.  Pearson,  67-368;  Wright  v.  M'Larinan,  92-103. 

260.  Poor  person — Attorney  for.  This  section  provides  for  the  assignment  of 
an  attorney  by  the  nisi  prius  courts  to  prosecute  or  defend  actions  for  poor  persons. 
While  it  is  found  in  the  Civil  Code  and  relates  particularly  to  civil  actions,  it  has  been 
held  to  apply  also,  in  criminal  prosecutions.     It  has  been,  also,  held  that  when  aa 
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appointment  is  made  in  the  trial  court,  unless  revoked,  it  extends  to  all  subsequent 
proceedings,  including  an  appeal  to  the  supreme  court  (Stout  v.  State,  90-1).  Never- 
theless a  defendant  who  is  prosecuted  criminally,  having  shown  that  he  is  without 
means  to  employ  counsel  and  make  defense,  and  having  had  counsel  assigned  to  him, 
who  has  made  defense  for  him  on  his  trial,  can  not,  as  a  matter  of  right,  require  a 
circuit  court  to  make  an  order  requiring  the  stenographer  to  transcribe  his  notes  of 
the  evidence  and  providing  for  the  payment  of  the  cost  thereof  and  of  attorney's  fees 
from  the  county  treasury,  in  order  that  he  may  prosecute  an  appeal  to  the  supreme 
court.  While  such  is  the  case,  however,  it  is  probable  that  the  court,  in  the  exercise 
of  its  discretion,  may  make  an  allowance  for  the  preparation  of  a  transcript  of  the 
evidence  and  for  the  payment  of  counsel  fee  in  the  prosecution  of  the  appeal;  Ex  p. 
Morgan,  122-429. 

There  is  nothing  in  this  section  authorizing  a  court  to  allow  a  poor  person,  under 
certain  circumstances,  to  prosecute  or  defend  an  action  as  a  poor  person,  which  can 
rightfully  be  construed  as  imposing  any  liability  on  a  county  for  costs  accruing  in  a 
criminal  cause.  This  section  is  a  part  of  the  Civil  Code  and  has  particular  reference 
only  to  civil  cases.  It  neither  changes  nor  assumes  to  change  the  rules  governing 
the  taxation  of,  or  liability  for,  costs  in  criminal  proceedings;  Ex  p.  Harrison,  112-334. 

Under  this  section  an  infant,  without  means,  brought  within  the  terms  of  the  statute, 
may  be  permitted  to  prosecute  an  action  on  a  cause  arising  on  a  guardian's  bond,  as  a 
poor  person,  without  the  procurement  of  a  next  friend  to  appear  for  her,  as  required 
by  section  256 ;  Britton  v.  State,  ex  rel.,   115-59. 

An  application  to  be  permitted  to  prosecute  an  action,  in  forma  pauperis,  presents  a 
subject  for  the  sound  discretion  of  the  nisi  prius  court.  A  very  clear  case  of  abuse 
must  be  shown  before  the  discretionary  power  of  the  court  can  be  interfered  with; 
Hoey  v.  M'Carthy,  124-465. 

263.  Unmarried  woman  —  Seduction.  A  woman  of  non  age  may  maintain  an 
action,  under  this  section,  for  her  own  seduction.  In  her  complaint  she  need  not  aver 
in  direct  terms  that  she  relied  on  the  promises  of  the  seducer.  To  withstand  a  demur- 
rer it  is  sufficient  that  such  complaint  states,  in  a  general  way,  the  means  resorted  to 
for  the  purpose  of  accomplishing  the  seduction.  The  remedy  of  the  defendant,  if  he 
deems  the  complaint  vague  and  indefinite,  is  by  a  motion  to  make  it  more  specific; 
M'Coy  v.  Trucks,  121-292. 

The  statute  (§  5324)  enables  persons  under  the  age  of  twenty-one  years  to  enter  into 
marriage  contracts.  That  section,  however,  does  not  overthrow  section  296,  which 
including  all  persons  under  legal  disabilities  as  defined  by  section  1285,  provides  that 
any  one  of  such  persons,  being  under  disability  when  the  cause  of  action  accrues,  may 
bring  his  or  her  action  within  two  years  after  disability  removed.  Wherefore  while  a 
female  infant  is  competent  to  enter  into  a  marriage  contract,  being  of  the  age  of  six- 
teen years,  she  still  is  under  legal  disability,  so  far  as  concerns  the  statute  of  limita- 
tions. It  follows,  therefore,  that  where  a  cause  of  action  has  accrued  to  an  infant 
female  for  the  breach  of  a  marriage  contract  and  seduction,  she  may  bring  suit  within 
two  years  after  becoming  of  the  age  of  twenty-one  years;  Lehman  v.  Scott,  113-77. 

266.  Father  or  guardian  may  sue  for  injury  to  child.  If  a  minor  sustains  an  in- 
jury to  his  person  from  the  wrongful  conduct  of  another,  his  guardian  may  maintain 
an  action  and  recover,  for  the  benefit  of  the  ward,  precisely  as  the  latter  might  have 
recovered  through  the  intervention  of  a  prochein  ami,  in  case  he  had  not  been  under 
guardianship.  Under  this  section  only  persons  having  a  reasonable  expectation  of 
pecuniary  benefit,  as  of  right,  duty  or  obligation,  in  some  sense,  from  the  continuance 
of  the  life  are  entitled  to  the  action  for  the  death  of  an  infant,  unless  possibly  under 
exceptional  circumstances,  clearly  showing  appreciable  pecuniary  loss,  this  section 
being  wholly  disconnected  from  section  284  which  gives  a  right  of  action  to  the  per- 
sonal representatives  for  the  exclusive  benefit  of  the  widow  and  children  or  next  of 
kin.  The  guardian,  in  the  absence  of  parents,  may  maintain  an  action  to  reimburse 
the  personal  estate  of  the  ward  for  any  actual  loss,  as  for  expenses  to  which  he  has 
been  put  in  the  matter  of  care,  medical  attendance  and  funeral  expenses  only;  L.,  N. 
A.  &  C.  Ry.  Co.  v.  Goodykoontz,  119-111. 

271.  When  no  abatement  —  Proceedings  —  Transfer.  This  section  confers  on  the 
court  ample  power  to  substitute  a  new  party  where  there  has  been  a  transfer  of  in- 
terest after  the  commencement  of  the  action,  if,  in  its  discretion,  it  is  deemed  proper 
to  make  such  a  substitution.  The  exercise  of  such  a  discretion  can  be  reviewed,  on 
appeal,  only  when  some  good  cause  was  shown,  at  the  proper  time,  to  the  contrary, 
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or  when  something  is  affirmatively  shown  indicating  that,  in  the  particular  case  in 
question,  there  was  an  abuse  of  discretion;  Pond  v.  Irwin,  113-248. 

276.  Assignee,  when  defendant  —  Rule  as  to  set  off  etc.  The  provision  made  by 
the  first  sentence  of  this  section  is  intended  to  afford  the  assignee  an  opportunity  of 
denying  the  assignment  if  he  desires  so  to  do,  and  of  asserting  any  interest  he  may 
have  in  the  claim  sued  on,  and,  in  case  he  disclaims  or  makes  default,  to  preclude 
him  from  denying  the  assignment  or  asserting  any  ownership  of  the  claim.  It  does 
not  contemplate  the  recovery  of  an  ordinary  judgment  against  the  assignor  on  the 
merits  of  the  claim;  Morrison  v.  Ross,  1 13-194. 

This  section  provides  that  "  when  any  action  is  brought  by  the  assignee  of  a  claim 
arising  out  of  contract,  and  not  assigned  by  indorsement  in  writing,  the  assignor 
shall  be  made  a  defendant,  to  answer  to  the  assignment,  or  his  interest  in  the  subject 
of  the  action."  This  provision  must  be  construed  in  connection  with  sections  251 
and  269.  "  Every  action  must  be  prosecuted  in  the  name  of  the  real  party  in  in- 
terest, except  as  provided  in  the  next  section."  •*  Of  the  parties  in  the  action,  those 
who  are  united  in  interest  must  be  joined  as  plaintiffs  or  defendants;  but,  if  the  con- 
sent of  any  one  who  should  have  been  joined  as  plaintiff  can  not  be  obtained,  he  may 
be  made  a  defendant."  The  purpose  of  section  276  is  to  protect  the  obligor  to  a 
contract,  when  sued  on  it  by  one  claiming  to  be  its  assignee,  from  a  future  action 
brought  by  the  obligee,  and  can  have  no  application  to  a  case  where  the  obligee  is 
before  the  court  urging  the  assignment.  The  obligor  in  such  a  case  will  be  as  fully 
protected  by  the  judgment  of  the  court  as  though  the  obligee  was  a  party  defendant; 
Singleton  v.  O'Blenis,  125-153. 

ARTICLE  3  — JOINDER  OF  CAUSES  OF  ACTION. 

2C0.  Joinder  in  matter  of  contract.  Under  this  section  it  has  been  repeatedly 
held  that  an  action  to  set  aside  a  fraudulent  conveyance  of  real  estate  may  be  joined 
with  an  action  on  contract.  So,  in  an  action  on  a  guardian's  bond,  for  a  breach  of 
its  conditions,  the  primary  object  of  the  suit  is  to  collect  the  amount  due  on  the  bond. 
To  this  the  plaintiff  may  join  in  his  complaint  such  other  matters  as  are  necessary  to 
obtain  a  complete  remedy  and  speedy  satisfaction  of  any  judgment  obtained,  as  a 
proceeding  to  set  aside  a  deed  made  by  the  maker  of  the  bond  to  a  third  person,  in 
doing  which  he  may  allege  the  facts  which  entitle  him  to  have  such  conveyance  set 
aside  and  the  property  subjected  to  the  payment  of  his  debt.  If  he  may  do  this  he 
may  allege  the  facts  entitling  him  to  have  more  than  one  conveyance  set  aside  and 
make  the  necessary  parties  defendants  to  the  action;  Bowen,  ex  rel.  v.  Bradbury, 
121-237. 

ARTICLE  4 —  CAUSES  OF  ACTION  THAT  SURVIVE. 

283.  All  other  aotions  survive — Exoeption.  A  cause  of  action  to  recover  the 
penalty  imposed  by  section  6339,  upon  any  person  who  gives  a  false  and  fraudulent  list 
or  statement  of  his  taxable  personal  property  does  not  die  with  the  tax  payer.  Under 
this  section  the  action  survives  and  may  be  maintained  against  his  personal  repre- 
sentatives. When  it  is  granted  —  as  it  must  be  —  that  there  is  a  cause  of  action  and 
that  it  is  not  for  an  injury  to  the  person,  it  follows  with  absolute  logical  certainty  that 
the  cause  of  action  survives  by  force  of  the  statute.  Nor  is  there  any  force  in  the  ob- 
jection that  the  action  does  not  survive  because  the  statute  imposing  the  penalty  and 
giving  the  right  of  action  was  not  enacted  until  after  the  enactment  in  relation  to  the 
survival  of  actions.  To  the  contrary  the  rule  is,  that  whenever  a  new  right  of  action  is 
given  by  statute,  the  right  is  subject  to  all  general  statutes  regulating  the  limitation 
and  survival  of  actions,  unless  it  is  expressly  excepted  therefrom;  Davis  v.  State,  ex 
rel.,  119-556. 

284.  Action  for  death  of  another—  Limitation.  This  section,  which  saves  a 
right  of  action  for  the  loss  and  damage  by  the  death  of  another  and  authorizes  the  re- 
covery in  the  name  of  the  legal  representative  of  the  deceased  person,  expressly 
provides  that  the  damages  recovered  shall  inure  first  to  the  widow  and  children  of  the 
decedent,  and,  next,  to  his  next  of  kin,  and  be  distributed  in  the  same  manner  as  the 
personal  property  of  the  deceased;  that  is,  by  the  administrator  in  the  due  course  of 
administration;   Hudson  v.  Houser,  123-314. 

Statutes  in  derogation  of  the  common  law  are  to  be  strictly  construed.  One  who 
seeks  to  maintain  an  action  which  was  within  the  prohibition  of  the  common  law 
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muse  be  able  to  point  to  a  statute  which,  in  plain  and  explicit  terms,  authorized  the 
action  to  be  maintained.  One  who  sues  on  a  right  of  action  given  by  statute  must 
present  a  case  clearly  within  the  statute  which  creates  the  right.  The  language  of 
this  section  is,  "  when  the  death  of  one  is  caused  by  the  wrongful  act  or  omission  of 
another,  the  personal  representative  of  the  former  may  maintain  an  action  therefor 
against  the  latter"  etc.  This  language  seems  to  repel  any  implication  that  the 
personal  representative  of  one  whose  death  has  been  caused  by  the  wrongful  act  or 
neglect  of  another,  may  maintain  an  action  against  the  administrator  or  personal 
representative  of  the  wrong  doer.  The  effect  of  the  statute  is  to  limit  and  restrain 
the  proceedings  which  may  be  maintained  by  the  personal  representatives  of  the  per- 
son whose  death  has  been  caused  by  the  wrongful  act  or  omission  of  another,  to  or 
against  the  latter.  The  language  of  the  section  is  definite,  explicit  and  complete 
within  itself,  and  the  plain  indication  therefrom  is  at  war  with  the  idea  that  the  legisla- 
ture intended  to  vacate  a  cause  of  action  enforceable  against,  as  well  as  by,  represen- 
tatives. By  the  common  law  the  liability  of  one  who  injured  the  person  of  another 
came  to  an  end  with  the  death  of  the  wrong  doer.  So,  inasmuch  as  this  statute, 
which  gives  the  right  of  action,  does  not  extend  the  liability  to  the  personal  repre- 
sentatives, or  to  the  estate  of  the  person  who  committed  the  injury,  except  in  cases 
where  an  interest  in  the  subject  matter  of  the  action  passed  to  the  estate,  it  must  re- 
sult inevitably  that  the  action  abates  at  the  death  of  the  wrong  doer;  Hamilton  v. 
Jones,  125-178.  * 

In  an  action  by  a  father  to  recover  damages  for  the  death  of  his  child  it  is  within  the 
meaning  of  the  law  and  not  error  to  instruct  the  jury  that,  in  estimating  his  damages, 
it  is  proper  to  consider  the  condition  of  his  family  at  the  time  of  the  occurrence  by 
which  the  death  was  caused,  and,  all  the  services  the  child  might  —  in  reason  — have 
performed  in  the  family  until  he  attained  his  majority;  including  actual  labor  in  help- 
ing to  carry  on  the  household  affairs,  pecuniary  acts  of  kindness  and  attention,  which 
might  reasonably  be  anticipated  that  the  child  would  have  performed,  which  would 
administer  to  the  comfort  as  well  as  the  necessities  of  the  family,  if  such  instruction 
be  accompanied  by  the  direction  that  the  jury  may  not  consider  the  fact  that  the 
father  has  been  deprived  of  the  happiness,  comfort  and  society  of  his  child  or  of  acts  of 
affection  simply  and  loss  of  companionship  and  that  the  law  limits  the  recovery  to  the 
actual  pecuniary  loss;  L.,  N.  A.  &  C.  Ry.  Co.  v.  Rush,  127-546. 

ARHCLE  6  — ACTIONS,  WHEN  COMMENCED. 

292.  Limitation  —  Six  yean.  The  six  years'  statute  of  limitations  is  no  defense 
to  a  suit  to  obtain  the  satisfaction  of  record  of  a  judgment  (§  1497).  As  where,  in  such 
a  proceeding,  a  complaint  averred  that  the  judgment  creditor  had  accepted  personal 
property  for  the  amount  of  the  judgment,  but  refused  to  cancel  it,  and  the  answer 
set  up  that,  in  a  former  action  between  the  same  parties  it  was  adjudged  that  such 
personal  property  was,  at  the  time  it  was  taken,  the  property  of  thejudgment  credi- 
tor by  virtue  of  a  chattel  mortgage  executed  by  judgment  debtor.  The  reply  admit- 
ted the  judgment,  but  in  avoidance  alleged  that  it  was  rendered  upon  the  agreement 
that,  in  consideration  of  the  judgment  and  the  surrender  of  the  mortgaged  property, 
thejudgment  should  be  satisfied  and  cancelled;  Palmer  v.  Hayes,  112-290. 

This  statute  of  limitations  runs  against  all  persons  except  such  as  are  excepted 
from  its  operation.  The  same  statute  (§  296)  does  provide  that  persons  under  legal 
disabilities,  when  the  cause  of  action  accrues,  may  bring  his  or  her  action  within  two 
years  after  the  disability  is  removed.  The  Code  of  1852  included  "  under  legal  dis- 
abilities" the  condition  of  coverture;  but  the  Code  of  Civil  Procedure,  section  1285, 
in  construing  words  of  the  phrase  "  under  legal  disabilities,"  enacts  that  it  ''includes 
persons  within  the  age  of  twenty-one  years,  or  of  unsound  mind,  or  imprisoned  in 
the  state  prison,  or  out  of  the  United  States,"  omitting  "married  women;"  where- 
fore, the  disability  of  coverture  was  removed,  the  whole  of  the  Code  taking  effect  at 
one  and  the  same  time,  and  so  far  as  concerns  this  section,  married  women  have  been 
under  no  common  law  disabilities  which  except  them  from  its  operation  since  the 
Code  of  1881  came  into  force;  Indianapolis  v.  Patterson,  112-350. 

An  action  against  the  assignee  of  a  judgment  to  have  the  judgment,  which  has  been 
paid,  declared  satisfied  is  not  barred  by  the  lapse  of  over  six  years  from  the  date  of 
the  assignment.  As  where  the  trustee  of  a  corporation,  chosen  to  collect  subscrip- 
tions to  the  corporate  stock,  to  be  applied  in  discharging  liens  on  the  corporate  prop- 
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erty,  while  engaged  in  executing  the  trust,  paid  to  a  lien  holder  the  amount  of  his 
judgment  and  took  an  assignment  thereof,  an  action  by  the  receiver  to  set  aside 
the  execution  sale  thereon  and  to  cancel  the  sheriff's  deed,  the  action  is  not,  within 
this  section,  barred  in  six  years  as  an  action  for  relief  against  fraud;  Wilson  v.  Brook- 
shire,  126-500. 

The  right  of  a  surety  to  sue  his  principal,  for  money  paid  as  surety  on  an  implied 
promise  of  the  principal  to  reimburse,  is  barred  after  the  lapse  of  six  years  from  the 
date  of  payment;  Kreider  v.  Isenbice,  123-12;  Giescke  v.  Johnson,  115-308. 

If  a  judgment  be  rendered  against  both  of  two  makers  of  a  promissory  note,  prima 
facie  co-principals,  the  issue  of  suretyship  not  having  been  tried  or  adjudged  in  the 
proceeding  ending  in  such  judgment,  an  action  afterward  instituted  by  one  of  the  judg- 
ment defendants,  who  has  paid  the  judgment,  to  try  the  question  of  his  suretyship  on 
the  note  and  in  the  judgment  and  to  be  subrogated  to  the  rights  of  the  judgment  plain- 
tiff is  governed  by  this  section,  requiring  all  actions  on  accounts  and  contracts  not  in 
writing  to  be  brought  within  six  years  next  after  the  cause  of  action  accrues.  Such  an 
action  is  barred  by  the  statute  of  limitations  if  not  instituted  within  that  time.  In  such 
case  the  action  is  founded  on  the  implied  promise  of  the  principal  to  pay  the  surety; 
Kreider  v.  Isenbice,  123-10. 

In  an  action  to  determine  the  question  of  suretyship  and  to  obtain  an  order  that 
execution  issue  on  the  judgment  theretofore  rendered  against  the  plaintiff  and  defend- 
ant in  the  present  action,  which  the  plaintiff  had  paid,  the  question  of  suretyship  not 
having  been  passed  on  in  the  original  action,  the  right  of  action  rests  in  parol  and  not 
on  the  original  judgment,  and  such  action  must  be  brought  within  six  years  from  the 
time  the  cause  of  action  accrued.  The  bar  is  as  in  actions  for  the  collection  or  recov- 
ery of  a  judgment  for  money  not  evidenced  by  a  writing  and  is  complete  in  six  years; 
Dewitt  v.  Boring,  123-4. 

If  a  person  assigns  a  policy  of  life  insurance  to  his  creditor,  to  secure  his  indebted- 
ness, conditioning  that  the  assignee  is  to  pay  the  premiums  to  become  due  and  reim- 
burse himself  from  the  proceeds  of  the  policy,  the  fact  that  such  assignee  paid  such 
premiums  more  than  six  years  before  the  policy  matured,  or  before  the  commence- 
ment of  suit  on  such  policy,  does  not  bar  his  right  to  apply  the  money  —  proceeds  of 
the  policy  —  when  collected,  to  a  repayment  of  such  premiums.  This  statute,  barring 
action  in  six  years,  has  no  application  in  a  case  where  the  policy  is  not  payable  until 
the  expiration  of  nineteen  years  from  its  date;  Walker  v.  Lark  in,  127-103. 

A  railroad  company  unlawfully  entered  upon  and  took  possession  of  a  street  and 
constructed  and  completed  its  grade.  The  cause  of  action  in  the  abutting  land  owners 
then  accrued.  This  section  limits  actions  for  injuries  to  real  property  to  six  years. 
The  action  is  barred  if  not  instituted  within  six  years  from  the  date  of  the  completion 
of  the  grade;  Strickler  v.  Mid.  Ry.  Co.,  125-417. 

A  parol  contract  by  one  to  devise  a  farm  to  a  step  daughter  and  her  husband,  on  the 
consideration  that  they  should  reside  thereon  and  support  etc.  the  promisor  and  his 
wife  during  life,  is  within  the  statute  of  frauds.  It  can  neither  be  specifically  enforced 
nor  made  available  to  support  an  action  for  damages  for  its  non  fulfilment.  Proof  of 
the  contract,  however,  rebuts  the  presumption  of  gratuitous  service  and  will  support 
an  action,  quantum  meruit,  for  the  value  of  the  service.  The  theory,  then,  being  that 
compensation  is  to  be  made  to  the  plaintiffs  for  their  services  to  the  time  of  the  death 
of  promisor  and  his  wife,  the  claim  would  not  become  due  until  that  contingency  of 
death  happened.  Wherefore  as  the  statute  of  limitations  does  not  run  on  a  continuing 
service  until  the  engagement  has  been  completed,  the  claim  for  compensation  is  not 
barred  until  the  lapse  of  six  years  from  the  death  of  the  surviving  husband  or  wife; 
Schoonover  v.  Vachon,  121-3. 

A  plea  of  the  six  years'  statute  of  limitations  to  a  complaint  to  set  aside  a  convey- 
ance as  made  in  fraud  of  creditors  is  good.  Wherefore,  where  an  answer  in  an  action 
to  set  aside  such  a  conveyance  avers  that  the  cause  of  action  did  not  accrue  within  six 
years,  the  plaintiff,  on  demurring  to  the  answer,  can  have  no  aid  from  his  complaint, 
and  it  will  not  be  looked  to  to  ascertain  when  the  cause  of  action  did  accrue;  for  the  de- 
murrer admits  that  the  averments  of  the  answer  are  true,  and  judgment  on  demurrer 
overruled  for  the  defendant  is  affirmed;  De  Armond  v.  Ballou,  122-398. 

Where  payment,  sub  modo,  of  an  admitted  indebtedness  has,  in  fact,  been  made  to 
an  agent  in  such  manner  that  the  principal  is  entitled  to  affirm  or  repudiate  it  on 
learning  the  facts,  this  statute  does  not  begin  to  run  until  the  facts  are  known  or  the 
payment  disaffirmed.     The  legal  presumption  of  payment,  growing  out  of  the  lapse  of 
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time,  which  the  statute  raises,  is  repelled  by  a  showing,  on  the  part  of  defendant  in 
action,  that  the  payment  he  relies  on  was  such  that  the  plaintiff  had  a  right  to  repu- 
diate on  receiving  knowledge  of  the  facts;  Runyon  v.  Snell,  116-168. 

Actios  for  relief  against  an  alleged  fraud.  Clause  4  of  this  section  provides  that 
if  a  person  liable  to  an  action  shall  conceal  the  fact  from  the  knowledge  of  the  person 
entitled  to  the  action,  the  action  may  be  commenced  after  the  discovery  within  the 
period  of  limitation.  This  statute  has  reference  to  some  thing  of  an  affirmative  char- 
acter—  some  thing  said  or  done  —  which  has  the  effect  to  prevent  a  discovery.  Mere 
silence  by  the  person  liable  to  the  action  is  not  a  concealment  within  the  contempla- 
tion of  the  statute  —  as  where  a  paragraph  of  reply  with  respect  to  concealment  is 
"  she  further  avers  that  the  defendant  concealed  from  plaintiff  the  fact  that  she  had 
executed  to  him  an  assignment  of  said  policy,  and  never  informed  her  of  said  fact;  " 
which  simply  amounts  to  an  averment  that  defendant  knew  the  facts  and  remained 
silent;   Miller  v.  Powers,  119-89. 

Where  the  facts  alleged  in  a  complaint  are  not  controverted,  and  are  matters  of 
record,  introduced  in  evidence,  show  that  the  cause  of  action  arose  within  six  years 
preceding  the  commencement  of  the  action  —  in  this  case,  by  one  heir  to  subject  the 
interest  of  his  co-heir  in  real  estate,  inherited  from  the  father,  to  a  decree  made  on 
final  settlement  of  the  ancestor's  estate,  and  which  it  was  alleged  he  had  fraudulently 
conveyed  to  his  wife,  he  being  insolvent  —  there  is  no  error  available,  on  appeal,  to 

i'udgment  sustaining  a  demurrer  to  an  answer  pleading  the  bar  of  this  statute;  New  v. 
"Jew,  127-583. 

292,  293.  Accounts  eto.  —  Injury  etc.  A  creditor  who,  for  a  valuable  consider- 
ation, stipulates  to  extend  a  reasonable  credit,  must,  in  order  to  complete  or  perfect 
his  cause  of  action,  make  a  demand  for  payment  or  give  reasonable  notice  of  his  pur- 
pose to  terminate  the  arrangement  and  enforce  his  claim.  The  statute  does  not  com- 
mence to  run  until  the  creditor  takes  some  preliminary  action  equivalent  to  a  demand 
or  notice,  or  until  the  law  conclusively  presumes  that  preliminary  action  of  the  char- 
acter required  has  been  taken.  Where  a  speedy  demand  or  notice  to  pay  would  mani- 
festly violate  the  intent  and  purpose  of  the  contract,  or  where  delay  in  making  the 
demand  was  contemplated  by  the  express  terms  of  the  contract,  a  demand  need  not 
be  made  within  the  statutory  period;  Dougherty  v.  Wheeler,  125-425. 

When  a  ward  becomes  of  age  he  is  "  the  proper  person"  for  the  guardian  to  ac- 
count to  and  pay  over  the  fund  in  his  hand  (§  2621).  On  his  failure  so  to  account 
the  ward  may  maintain  an  action  against  such  guardian  personally  or  on  his  bond. 
The  fiduciary,  relation  of  the  guardian  ceases  and  he  becomes  simply  a  debtor  for  the 
balance  of  the  ward's  property  in  his  hand  not  accounted  for,  and  no  demand  is  nec- 
essary on  the  part  of  the  ward,  after  he  arrives  at  the  age  of  twenty-one  years,  be- 
fore instituting  his  action.  It  follows  that  the  ward  having  a  right,  in  law,  to  bring 
and  maintain  his  action  for  moneys  held  by  or  converted  to  the  use  of  the  guardian 
on  attaining  his  majority  the  right  of  action  is  barred  in  six  years  from  that  time. 
Nor  would  this  be  changed  if  the  guardian  were  to  be  holden  still  as  a  trustee, 
for  when  there  is  both  a  legal  and  an  equitable  remedy,  and  the  legal  remedy  is 
barred  by  the  statute  the  remedy  in  equity  is,  also,  barred;  Lambert  v.  Billheimer, 
125-520. 

292-4.  Accounts  eto.  —  Limitations.  An  action  to  foreclose  a  mortgage,  which 
is  executed  by  the  husband  alone,  for  the  purchase  money  of  real  estate,  against  the 
wife,  is  barred  by  neither  the  six  (§  292)  nor  fifteen  years'  v§  294)  statute  of  limita- 
tions. The  mortgage  lien  is  not  barred  until  twenty  years  have  elapsed  from  the  time, 
the  cause  of  action  has  accrued.  So  long  as  the  mortgage  is  in  full  force  and  not 
barred  by  the  statute,  as  to  the  husband,  it  is  in  full  force  against  the  wife;  Leonard  v. 
Bin  ford,  122-201. 

293.  Injury  to  person  eto.  —  Limitation.  This  section  and  the  fourth  clause 
thereof  were  re-enacted  in  1881,  from  section  211  of  the  Civil  Code  of  1852.  Under  it 
an  action  for  the  recovery  of  real  estate  sold  by  a  guardian  or  commissioner  of  a  court 
must  be  commenced  within  five  years  after  the  sale  is  confirmed.  This  was  so,  under 
the  law  before  its  re-enactment,  notwithstanding  the  fact  was  apparent  in  the  case 
that,  at  the  time  of  the  confirmation  of  the  sale  of  the  property  by  the  proper  court, 
each  and  all  of  the  parties  adversely  affected  were,  and  for  some  years  thereafter  con- 
tinued to  be,  infants  under  the  age  of  twenty-one  years.  In  such  case,  under  section 
296  (215,  Civ.  Co.,  1852),  the  only  effect  of  such  disability  of  infancy  was  to  give  to 
each  of  them,  if  the  full  limitation  ran  during  his  or  her  infancy,  two  years  after  the 
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disability  was  removed  within  which  he  or  she  might  institute  an  action;  Davidson  v. 
Bates,  111-400;  Walker  v.  Hill,  111-237. 

A  guardian  is  not  a  public  officer,  within  the  meaning  of  the  second  subdivision  of 
this  section,  limiting  the  time  for  the  bringing  of  actions  on  the  bonds  of  such  officers 
to  five  years;  Peelle  v.  State,  118-514. 

294.  Actions  not  otherwise  limited.  Section  250  of  the  revenue  law  of  1872  re- 
quired actions  for  the  recovery  of  real  estate  sold  for  taxes  to  be  commenced  within 
five  years  from  the  time  sales  were  made.  That  section  has  no  application  to  an  ac- 
tion by  the  land  owner  to  establish  his  right  to  redeem  and  to  quiet  title  to  the  land  in 
question;  Farrar  v.  Clark,  85-449 ;  Bowen  v.  Striker,  87-317;  Gabe  v.  Root,  93-256; 
and,  if  the  land  was  actually  occupied  by  the  owner  of  the  original  title  the  statute 
would  have  no  application  as  against  him.  It  can  apply  only  in  case  the  tax  pur- 
chaser actually  occupies  the  land,  or  where  he  has  the  constructive  possession  under 
a  duly  recorded  deed,  not  void  on  its  face.  In  the  same  manner  this  section  (294)  is 
not  available  to  a  tax  purchaser  not  in  actual  occupation  or  in  such  constructive  pos- 
session; Kraus  v.  Montgomery,  1 14-106. 

Where  a  wife  does  not  join  in  the  purchase  money  mortgage  on  real  estate  and  the 
mortgage  is  foreclosed,  she  not  being  made  a  party  to  the  foreclosure  proceeding,  and 
the  premises  are  sold,  the  wife,  on  the  death  of  her  husband,  has  the  right  to  redeem 
from  such  sale.  Until  the  husband's  death  she  has  no  claim  —  legal  or  equitable  — 
to  the  land.  Immediately  on  the  death  of  the  husband,  under  §  2491,  the  title  to  one- 
third  of  such  land  —  the  husband's  estate  being  worth  less  than  $10,000  —  vested  in 
her  as  surviving  wife,  subject  to  the  mortgage  indebtedness,  and  not  until  then  did 
her  right  to  redeem  come  into  existence.  As  to  the  time  within  which  the  action  to 
redeem  must  be  brought  this  section  governs,  so  she  has  fifteen  years  from  the  hus- 
band's death  to  institute  her  action  and  she  is  not  bound  to  make  a  demand  or 
tender  as  a  condition  precedent  to  the  commencing  of  her  action;  Barr  v.  Vanalstine, 
120-591. 

This  section — the  fifteen  years'  limitation  —  and  not  the  twenty  years'  statute 
(§  293)  applies  to  a  proceeding  in  partition.  So,  where  an  answer  sets  out  the  facts 
showing  that  the  suit  was  not  commenced  within  fifteen  years  from  the  time  the  right 
of  action  accrued,  it  is  good,  albeit  it  is  alleged,  as  a  ponclusion,  that  the  action  did 
not  accrue  within  twenty  years;  M'Cray  v.  Humes,  116-107. 

Actions  for  the  specific  performance  of  a  parol  contract  of  purchase  of  real  estate 
and  to  quiet  title  to  real  estate  alleged  to  have  been  held  by  a  decedent  in  trust  for 
the  plaintiff  must  be  brought  within  fifteen  years,  under  this  section.  There  is  no 
other  period  of  limitation  applicable;  Martin  v.  Martin,  118-231. 

296.  Persons  under  legal  disabilities.  Where  one  is  under  the  disability  of  in- 
fancy at  the  time  a  cause  of  action  accrued  in  his  favor  the  statute  of  limitation  begins 
to  run  notwithstanding  the  disability.  Under  this  section  the  only  effect  of  such  dis- 
ability is  to  give  the  party,  if  the  full  limitation  has  run  during  his  infancy,  two  years 
after  reaching  lawful  age  within  which  he  may  sue;  Walker  v.  Hill,  n  1-236;  David- 
son v.  Bates,  110-400;  Wright  v.  Kleyla,  104-223. 

The  statute  (§  6324)  enables  persons  under  the  age  of  twenty-one  years  to  enter 
into  marriage  contracts.  This  statute  does  not,  however,  overthrow  this  section, 
which  including  all  persons  under  legal  disabilities,  as  defined  by  the  statute  (§  1286), 
provides  that  any  one  of  such  persons  being  under  disability  when  the  cause  of  ac- 
tion accrues  may  bring  his  or  her  action  within  two  years  after  disability  removed. 
Wherefore  while  a  female  infant  is  competent  to  enter  into  a  marriage  contract,  being 
of  the  age  of  sixteen  years,  she  still  is  under  legal  disability,  so  far  as  concerns  the 
statute  of  limitations.  It  follows,  that  where  a  cause  of  action  has  accrued  to  an  in- 
fant female  for  the  breach  of  a  marriage  contract  she  may  bring  suit  within  two  years 
after  becoming  of  the  age  of  twenty-one;  Lehman  v.  Scott,  113-77. 

299.  New  action  after  failure  —  Limitation.  A  plaintiff  in  her  proceeding  for  the 
review  of  a  judgment  as  provided  for  by  section  616,  which  is  found  in  article  24  of 
the  Code,  sought  to  avoid  an  answer  setting  up  the  statutory  limitation  by  an  aver- 
ment that  she  had  commenced  a  similar  action,  to  the  present  one,  which  she  dis- 
missed by  advice  and  consent  of  the  court  by  reason  of  her  failure  to  bring  in  neces- 
sary parties  as  defendants.  The  object  was  to  bring  the  case  within  the  purview  of 
this  section,  giving,  as  in  the  case  of  a  continuance  of  the  first  action,  a  right  tobrinsr. 
a  new  suit  on  failure  in  the  original  proceeding  "  from  any  cause  except  negligence 
in  the  prosecution."    This  section  has  no  application  to  the  special  proceeding  for 
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the  view  of  judgments,  but  has  reference  limited  to  the  different  sections  of  article 
6  of  the  Code,  in  which  it  is  found;  Rupert  v.  Martz,  116-77. 

301.  New  promise  to  be  in  writing.  By  his  discharge  in  bankruptcy,  a  debtor  is 
released  from  legal  '*  bility  to  pay  a  prior  debt.  In  that  sense  it  extinguishes  the 
debt;  it  does  not,  however,  release  him  from  the  moral  duty  of  paying  it.  The  moral 
obligation  is  a  sufficient  consideration  for  his  subsequent  promise  to  pay  it;  Post  v. 
Losey,  11 1-88. 

A  promise  by  a  bankrupt  to  pay,  so  soon  as  he  is  able,  a  debt  suspended  by  his  dis- 
charge in  bankruptcy,  revives  such  debt,  and  the  creditor  may  enforce  payment  on 
the  happening  of  the  contingency  mentioned;  the  old  debt  being  a  valid  and  sufficient 
consideration  for  the  new  promise  to  pay  it;  Carey  v.  Hess,  112-399. 

A  debtor  having  been  discharged  in  bankruptcy  during  1879,  afterward,  in  1880, 
executed  a  new  note  for  a  debt  from  which  he  was  released  by  his  discharge;  this  re- 
vived the  original  debt,  but  only  as  of  the  date  of  the  new  note;  so,  where  a  judgment 
is  obtained  on  such  note  the  debtor  is  entitled  to  claim  an  exemption  from  execution 
as  provided  by  the  law  in  force  at  the  time  of  its  execution;  Willis  v.  Cushman,  115- 
103. 

302-303.  Promise  of  Joint  contractor  etc.  Section  302  is  a  substantial  re-enact- 
ment of  section  221  of  the  Civil  Code  of  1852.  It  provides,  inter  alia,  that  "  the  ac- 
knowledgment or  promise  of  one  joint  contractor  *  *  *  shall  not  render  any  other 
joint  contractor  *  *  *  liable  under  the  provisions  of  this  act."  Section  303,  which 
re-enacts  section  223  of  the  Civil  Code  of  1852,  provides  that,  "  nothing  contained  in 
the  preceding  sections  shall  take  away  or  lessen  the  effect  of  any  payment  made  by 
any  person;  but,  no  indorsement  or  memorandum  of  any  payment  made  upon  any 
instrument  of  writing,  by  or  on  behalf  of  the  party  to  whom  the  payment  shall  pur- 
port to  be  made,  shall  be  deemed  sufficient  to  exempt  the  case  from  the  provisions  of 
this  act/'  Construing  these  sections  together,  payment  by  one  joint  and  several 
promisor  will  not  defeat  the  operation  of  the  statute  of  limitations  as  to  any  other 
joint  and  several  promisor,  nor  deprive  the  latter  of  his  right  to  avail  himself  of  the 
statute  as  a  defense  in  bar  of  an  action  on  the  promise;  Bontes  v.  Miller,  112-588. 

ARTICLE  7  — ACTIONS,  WHERE  COMMENCED. 

309.  Corporation  eto. — Agency  —  Aotion  of  replevin.  Defendants  pleaded  in 
abatement,  in  substance,  that  they  are  residents  of  the  state  of  Ohio;  that  none  of  them 
reside  in  Tipton  county,  Indiana — venue  of  the  action  —  and  that  none  of  them  ever 
resided  in  that  county  or  were  served  with  process  therein.  If  the  property  sought 
to  be  recovered  was  not  in  that  county  and  defendants  being  non  residents  of  the 
state  have  never  been  found  therein,  the  Tipton  circuit  court,  prima  facie,  had  no 
jurisdiction,  and  demurrer  to  the  plea  in  abatement  is  properly  overruled.  Plaintiff 
pleaded  over,  averring,  under  this  section,  that  defendants  had  a  store  in  Tipton 
county,  Indiana,  where  the  action  was  commenced,  that  the  action  grew  out  of  and 
was  connected  with  the  business  of  defendants  in  that  county  and  that  process  was 
served  on  the  agents  of  defendants,  in  charge  of  their  said  business  in  that  county. 
This  conferred  jurisdiction  on  the  Tipton  circuit  court  and  it  was  error  to  sustain  a 
demurrer  to  this  answer  to  the  plea  in  abatement;  Rauber  v.  Whitney,  125-217. 

312.  Residents  and  non  residents.  A  person  who  comes  into  this  state  for  the 
purpose  of  testifying  as  a  witness  in  an  action  in  which  he  is  a  party,  can  not  be  law- 
fully served  with  a  summons  at  the  suit  of  the  party  plaintiff  in  the  action  he  came 
here  to  defend.  This  section  has  no  application  to  such  a  case;  Wilson  v.  Donaldson, 
1 17-361. 

This  section,  providing  that  "  any  action  brought  by  the  assignee  of  a  claim  arising 
out  of  contract,  whether  assigned  in  writing  or  by  delivery,  shall  be  commenced  in  the 
county  where  one  or  more  of  the  parties  immediately  liable  to  judgment  and  execution 
reside,"  has  no  application  in  a  case  where  the  action  is  in  rem  and  the  party  immediately 
liable  is  a  non  resident;  Singleton  v.  O'Blenis,  125-152. 

Under  this  section,  when  there  are  several  defendants  and  the  court  acquires  juris- 
diction over  one  of  them,  it  has  jurisdiction  over  all  others  joined  residing  within  the 
state,  by  issuing  and  serving  process  on  them.  Thus,  in  an  action  on  a  joint  cause  of 
action,  one  defendant,  being  a  non  resident  of  the  state  at  the  time  of  the  commence- 
ment of  the  suit,  being  found  and  served  with  process  in  the  county  of  the  court's  terri- 
torial jurisdiction,  the  court  had  jurisdiction  as  to  him  and,  having  jurisdiction  of  the 
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subject  matter  of  the  suit  and  of  one  of  the  defendants,  by  issuing  to  and  service  of 
process  on  the  other  defendant  in  another  county,  it  had  jurisdiction  to  try  and  deter- 
mine the  controversy  as  to  both  the  parties;  Lindley  v.  Kregelo,  121-176. 

ARTICLE  8  — ACTIONS.  HOW  COMMENCED. 

316.  Service  —  Guardian  ad  litem  for  insane.  A  complaint  to  review  a  judgment, 
on  the  ground  that  the  court  acquired  no  jurisdiction  over  the  person  of  the  defendant, 
is  bad  if  the  record  shows  an  appearance  by  or  for  the  defendant.  So,  where  the  record 
shows  that  the  court  acquired  jurisdiction  over  the  person  of  defendant  by  an  appear- 
ance and  answer,  the  mere  fact  the  latter  signed  the  paper  purporting  to  be  an  answer 
out  of  court  and  left  it  in  the  possession  of  the  plaintiff's  attorney,  who  filed  it  in  his 
absence,  wherefore  it  is  alleged  that  the  judgment  is  void  for  want  of  jurisdiction,  does 
not  entitle  him  to  have  the  judgment  set  aside;  Harman  v.  Moore,  112-226. 

316.  Service  on  corporations.  This  section  does  not  enter  into  the  construction 
to  be  given  to  the  statute  of  1883  authorizing  service  of  process  on  the  auditor  of  state, 
relating  to  actions  growing  out  of  business  such  as  an  insurance  company  is  author- 
ized to  transact  after  complying  with  the  conditions  imposed  by  the  statute  and  which 
is  forbidden  until  such  compliance.  The  section  relates  to  foreign  corporations  in 
general.  It  has  no  application  to  such  corporations  as  are  under  special  regulations; 
Rehm  v.  Germ.  Ins.  etc.  Inst.,  125-137. 

318.  Notioe  by  publication.  A  decree  to  quiet  title  to  real  estate  and  to  remove 
therefrom  apparent  liens  may  be  rendered  on  notice  by  publication;  Essig  v.  Lower, 
120-246. 

This  section  as  it  stood  by  the  statute  of  1881  as  amended  by  the  act  of  1883  (S.f 
1883,  p.  199)  and  prior  to  the  amendment  of  1885,  was  intended  to  provide  for  the 
publication  of  the  notice  in  three  successive  issues  of  the  newspaper  in  which  it  is 
published,  and  that  three  full  weeks,  and  no  more,  shall  elapse  before  the  thirty  days 
provided  for  shall  begin  to  run.  Four  insertions  in  the  newspaper  are  not  required; 
Sec'y  Co.  v.  Arbuckle,  123-519. 

Where  notice  is  given  by  publication,  the  judgment  of  trial  court  that  the  publica- 
tion and  the  affidavit  on  which  it  is  based  are  sufficient  to  give  it  jurisdiction  is  con- 
clusive on  all  the  parties,  as  against  a  collateral  attack;  Essig  v.  Lower,  120-245. 

A  judgment  rendered  on  notice  by  publication  before  the  notice  has  run  the  full 
period  prescribed  by  the  statute  is  erroneous,  but  it  is  not  void  and  so  is  not  subject 
to  collateral  attack;  Essig  v.  Lower,  120-245. 

ARTICLE  9 —  ACTIONS,  WHEN  DISMISSED. 

333.  Action  dismissed,  when.  Prior  to  the  year  1877  under  the  various  sections 
of  the  Code,  as  it  then  existed,  it  was  held  that  after  a  dismissal  by  the  plaintiff  of 
his  action  of  replevin  the  court  had  no  power  to  adjudge  a  return  of  the  property  to 
the  defendant  (Wiseman  v.  Lynn,  39-250).  The  legislature,  at  the  session  of  1877, 
conferred  this  power  (S.,  1877,  p.  101).  This  statute  of  1877  was  not,  however,  car- 
ried forward  into  the  revision  of  1881,  and  there  is  no  substantial  difference  between 
the  present  statute  and  the  same  as  found  in  the  revision  of  1852,  except  the  pro- 
vision in  the  present  statute  giving  the  defendant  the  privilege  of  giving  bond  and 
retaining  possession  of  the  property  until  the  end  of  the  litigation  (§  1270).  It  fol- 
fows  that,  after  a  dismissal  in  an  action  of  replevin,  by  the  plaintiff,  the  court  may 
not  render  a  judgment  for  the  return  of  the. property.  In  this  there  can  be  no  differ- 
ence whether  the  action  is  dismissed  by  plaintiff  or  by  the  court  for  want  of  prose- 
cution—  the  effect  is  the  same;  as  where  counsel  for  the  plaintiff  withdrew  their  ap- 
pearance and  defendants  had  the  plaintiff  called  and  defaulted.  This  was,  in  legal 
effect,  a  dismissal  of  the  action  by  the  court  for  want  of  prosecution,  under  the 
second  clause  of  this  section;  Hulman  v.  Benighof,  125-483. 

Where  a  court  has  made  a  general  finding  through  inadvertence,  a  special  finding 
having  been  requested,  and  on  reminder  has  withdrawn  such  finding  and  announced 
that  a  special  finding  would  be  made,  it  is  error  of  the  court  to  overrule  the  defend- 
ant's motion  to  dismiss  his  cross  complaint  made  before  the  special  finding  was  pre- 
pared. The  first  subdivision  of  this  section,  "An  action  may  be  dismissed  without 
prejudice,  first,  by  the  plaintiff  *  *  *  at  any  time  before  the  finding  of  the  court 
is  announced,"  applies  to  a  cross  complainant  the  same  as  to  a  plaintiff.     The  gen- 
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end  finding  announced  by  the  court  was  not  conclusive  as  to  the  conclusion  the 
court  would  reach  when  it  came  to  find  the  facts  specially,  and  when  it  was  withdrawn 
the  case  was  as  if  none  had  been  announced,  and  the  court  was  free  to  determine  it 
without  regard  to  the  premature  announcement ;  Mitchell  v.  Friedley,  126-549. 

A  dismissal  of  an  action  by  the  plaintiff  therein  after  a  cross  complaint  has  been 
filed  by  the  defendant  does  not  "  take  "  the  "  cross  complaint  out "  —  does  not  ope- 
rate as  a  dismissal  of  the  cross  complaint;  Watts  v.  Sweeney,  127-126. 

338.  Complaint — Paragraphs  numbered.  If  a  complaint  state  a  cause  of  action, 
reciting  the  facts  in  such  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  was  intended,  the  supreme  court  would  not  feel  justified  in  reversing  a 
judgment  for  that  which  seems  to  be  a  defect  of  pleading;  U.  S.  Mortg.  Co.  v.  Hen- 
derson, 1 1 1-28. 

It  is  well  settled  that  a  complaint  which  shows  the  plaintiff  entitled  to  some  relief 
will  repel  a  dumurrer;  Rogers  v.  U.  Cent.    L.    Ins.    Co.,  111-344;  Peden  v.  Mail, 

118-559. 

If  a  complaint  shows  a  good  cause  of  action  as  to  any  part  of  the  plaintiffs  demand 
it  is  good  on  demurrer;  T.  H.  &  I.  RR.  Co.  v.  M'Coy,  113-500. 

Statements  of  fact  in  a  complaint  which  are,  in  themselves,  material  and  relevant  to 
the  cause  of  action  can  not  be  regarded  as  surplusage,  although  they  overthrow  the 
pleading;  Knopf  v.  Morel,  111-573. 

A  supplemental  complaint  constitutes  but  a  part  of  the  original  complaint;  there- 
fore, after  the  filing  of  the  supplemental  pleading,  a  demurrer  thereto  is  unknown  to 
our  practice  and  will  not  lie;  if  such  demurrer  be  filed  it  should  be  disregarded.  So, 
where,  after  the  filing  of  a  supplemental  complaint,  the  defendant  demurs  separately 
to  it  and  the  original  complaint,  neither  demurrer  should  be  entertained,  and  the 
complaint,  as  a  whole,  in  the  absence  of  further  and  other  pleadings,  will  stand  un- 
challenged and  unanswered;  Farris  v.  Jones,  112-500. 

To  present  any  question  to  the  supreme  court  orfthe  judgment  of  trial  court  in 
overruling  motions  to  make  a  pleading  more  specific,  or  to  strike  out  parts  thereof, 
the  motions,  rulings  and  exceptions  must  be  brought  into  the  record  by  bill  of  excep- 
tions or  order  of  court;  Board  etc.  v.  Hill,  115-320. 

339.  Demurrer  —  Causes  therefor.  A  demurrer  to  a  complaint  for  the  alleged  in- 
sufficiency  of  the  facts,  questions  both  the  sufficiency  of  the  facts  stated  to  constitute  a 
cause  of  action,  and  the  right  of  the  particular  plaintiff  to  maintain  the  suit;  Farris  v. 
Jones,  112-503. 

A  demurrer,  to  a  complaint,  assigning  as  cause,  (a)  that  the  plaintiff  "  has  not  legal 
capacity  to  sue"  has  reference  only  to  some  legal  disability  of  the  plaintiff;  such  as 
infancy,  idiocy  or  coverture.  It  has  nothing  to  do  with  the  fact  that  the  complaint 
does  not  show  a  right  of  action  in  such  plaintiff.  Wherefore  when  it  does  not  appear, 
on  the  face  of  the  complaint,  that  the  plaintiff  is  under  any  legal  disability,  it  is  not 
error  to  overrule  a  demurrer  for  this  cause  assigned,  (b)  "That  there  is  not  any 
proper  party  plaintiff  in  said  cause  "  is  not  one  of  the  causes  of  demurrer  specified  in 
this  section  as  the  only  causes  for  which  a  demurrer  may  be  sustained.  A  demurrer 
not  alleging  one  of  the  statutory  causes  presents  no  question  for  the  consideration  of 
the  court;  Campbell  v.  Campbell,  121-179. 

The  rule  is  universal,  as  applied  to  courts  of  general  jurisdiction,  and  especially  in 
matters  which  proceed  according  to  the  course  of  the  common  law,  that  the  facts  which 
give  the  court  jurisdiction  of  the  subject  of  the  action  need  not  affirmatively  appear  on 
the  face  of  the  complaint.  It  follows,  from  the  very  language  of  this  section,  as  well 
as  from  the  general  rules  of  the  common  law,  that  a  demurrer  for  want  of  jurisdiction, 
either  in  respect  of  the  person  of  the  defendant  or  of  the  subject  matter  of  the  action, 
will  only  lie  when  the  defect  appears  on  the  face  of  the  complaint;  Bass  etc.  Works  v. 
Board  etc.,  115-240. 

342.  Pleading  over  —  Amendment  —  Terms.  The  statute  governing  proceedings 
supplementary  to  execution  provides  that  the  sufficiency  of  the  original  affidavit  may 
be  tested  by  demurrer.  It  does  not,  however,  provide  what  action  the  court  shall 
take,  if  it  shall  sustain  such  demurrer  and  hold  such  affidavit  to  be  insufficient.  In 
such  case,  it  seems  that,  under  the  provisions  of  this  section,  it  is  competent  for  the 
court  to  allow  plaintiff  to  amend  his  original  affidavit;  Hutchinson  v.  Trauerman, 
112-25. 

343.  Objection  by  answer,  when.  The  only  way  to  raise  the  question  of  a  mis- 
joinder of  causes  of  action  is  by  demurrer.     It  is  not  error  of  a  trial  court  to  overrule 
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a  motion  to  docket  separately  the  different  paragraphs  of  complaint,  as  independent 
actions,  on  the  ground  of  misjoinder;  Langsdale  v.  Wollen,  120-17. 

Whenever  it  appears  on  the  face  of  a  complaint,  which,  otherwise,  states  a  cause 
of  action,  that  the  suit  has  been  commenced  in  the  wrong  county,  or  where  the  fact 
does  not  appear  in  the  complaint  but  can  be  shown  nevertheless,  the  proviso  to  this 
section  applies.  In  such  case  objection  must  be  taken  either  by  demurrer,  for  want  of 
jurisdiction,  or  by  answer.  When,  however,  a  pleading  omits  an  averment  which  is 
necessary  to  establish  the  plaintiffs  right,  or  entitle  him  to  the  remedy  or  redress  de- 
manded, the  omission  or  defect  may  be  reached  by  a  general  demurrer;  Pouder  v. 
Tate,  1 1 1- 1 50. 

346.  Demurrer  to  answer.  The  sufficiency  of  a  paragraph  of  answer,  when  de- 
murred to,  must  be  determined  upon  the  facts  stated  therein  and  not  upon  matters 
elsewhere  appearing  in  the  record;  Amer.  Ins.  Co.  v.  Replogle,  114-7;  M'Comas  v. 
Haas,  93  Ind.  276;  Fleetwood  v.  Brown,  109-567. 

"  That  said  second  paragraph  of  answer  does  not  state  facts  sufficient  to  constitute 
'a  defense*  to  the  plaintiff's  action  herein."  A  demurrer  in  this  form  is  sufficient  in 
form  to  present  the  question  of  the  sufficiency  of  the  second  paragraph  of  answer; 
the  use  of  the  words  "  a  defense  "  in  the  stead  of  the  statutory  phrase  "  a  cause  of 
defense"  notwithstanding;  Lewellen  v.  Crane,  1 13-291;  see  Bennett  v.  Shern,  11-324. 

A  pleading  which  purports  to  answer  the  whole  complaint  and  the  matters  therein 
pleaded,  which  amounts  to  a  partial  defense  only,  is  vulnerable  to  demurrer;  Roberts 
v.  Abbott,  127-90;  Harding  v.  Cowgar,  127-249. 

When  the  general  denial  is  pleaded  the  sustaining  of  a  demurrer  to  another  answer 
which  sets  up  such  facts,  only,  as  are  admissible  in  evidence  under  the  general  denial 
is  not  such  error  as  is  available  on  appeal;  Harding  v.  Cowgar,  127-249. 

A  reply,  pleaded  with  the  general  denial,  which  sets  up  only  such  facts  as  are  ad- 
missible under  the  general  deiMal,  is  demurrable.  The  subsequent  withdrawal  of  the 
general  denial  will  not  render  the  ruling  sustaining  the  demurrer  available  error;  C.t 
I.,  St.  L.  &  C.  Ry.  Co.  v.  Smith,  127-464. 

348.  Set  off.  A  claim  arising  out  of  a  tort,  for  trespass  or  the  wrongful  conver- 
sion of  property,  can  not  be  pleaded  by  way  of  set  off  against  a  cause  of  action 
founded  upon  or  arising  out  of  contract,  nor  does  it  follow  that  this  rule  is  changed 
by  reason  of  the  fact  that  the  defendant  or  injured  party  may,  at  his  election,  waive 
the  tort  and  sue  for  and  recover  in  indebitatus  assumpsit,  the  value  of  property 
wrongfully  destroyed  or  converted.  This  statute  imperatively  demands  that  the  set 
off  consist  of  "  matter  arising  out  of  debt,  duty  or  contracts; "  Richey  v.  Bly,  115-233. 

Mutuality  is  essential  to  the  validity  of  a  set  off.  A  defendant  can  not  avail  him- 
self of  a  promissory  note  in  which  a  third  person  has  an  interest  as  a  set  off  against  a 
claim  asserted  by  the  plaintiff.  So,  where  a  defendant  offers  a  promissory  note  as  a 
set  off,  the  contract  under  which  he  claims  to  own  it  is  admissible  in  evidence  to 
show  that  he  has  not  such  an  interest  in  the  note  as  entitles  him  to  use  it  as  a  set  off; 
Proctor  v.  Cole,  120-111;  Proctor  v.  Cole,  104-373;  115-15. 

A  promissory  note  being  owned  jointly  by  several  persons,  the  maker  can  not  set 
off  against  it  a  debt  due  from  one  of  the  owners.  There  is  in  such  case  no  such  mu- 
tuality as  must  exist  when  the  right  of  set  off  prevails;  Mitchell  v.  Friedley,  126-548. 

Action  on  a  note  executed  by  defendant  to  plaintiff's  indorser.  A  note  of  the  in- 
dorser  which  defendant  had  contracted  to  purchase  from  the  payee,  but  which  was 
not  delivered  until  after  the  defendant  had  received  notice  of  the  indorsement  to  the 
plaintiff,  is  not  available  as  a  set  off;  Weader  v.  Nat'l  Bk.,  126—112. 

349.  Principal  and  surety  —  Set  off.  Under  the  provisions  hereof,  which  allow  a 
debt  due  the  principal  defendant  from  the  plaintiff  to  be  pleaded  as  a  set  off  against  a 
note  sued  on,  the  "  principal  defendant "  means  the  person  who,  according  to  the 
relations  existing  between  the  makers  of  the  note  at  the  time  of  the  commencement  of 
the  suit,  sustains  the  character  of  principal  debtor,  or  the  one  then  primarily  liable 
for  the  debt;  Sefton  v.  Hargett,  113-594. 

It  is  the  general  rule,  both  at  law  and  in  equity,  that  mutual  demands  only,  existing 
in  the  same  right,  are  proper  matters  of  set  off.  The  application  of  this  rule  prohibits 
the  allowance  of  a  set  off  of  an  individual  debt  due  one  of  several  defendants,  who  are 
jointly  liable  to  the  plaintiff,  either  on  behalf  of  all  the  defendants,  or  of  one  to  whom 
the  debt  is  due;  Rush  v.  Thompson,  112-158.  Exceptions  to  this  general  rule  are 
made:  (1)  Whenever  it  becomes  necessary  to  do  complete  equity  or  to  prevent  irreme- 
diable injustice  —  as  in  cases  of  insolvency  or  of  joint  credit  given  on  account  of 
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an  individual  indebtedness,  or  where  the  joint  debt  is  a  mere  security  for  the  separate 
debt  of  the  principal;  or  (2)  when  the  action  is  upon  a  note  or  other  contract  against 
several  defendants,  any  one  of  whom  is  principal  and  the  other  sureties  therein.  In 
cases  falling  within  either  of  the  classes  above  mentioned  the  set  off  will  be  allowed 
without  regard  to  the  mutuality  of  the  debts,  in  order  to  prevent  injustice,  and  in  com- 
pliance with  this  section;  Sefton  v.  Hargett,  113-593. 

357.  Reply  —  Demurrer  hereto  —  Paragraphs  numbered.  A  reply  which  does 
not  respond  to  all  the  paragraphs  of  answer  to  which  it  is  addressed  is  bad  on  demur- 
rer; Bontes  v.  Miller,  112-587. 

A  demurrer  to  a  reply  in  the  words  "  the  reply  does  not  state  facts  sufficient  to  con- 
stitute a  good  reply  to  the  defendant's  answer,  to  which  it  is  directed,"  is  bad,  for  want 
of  form,  and  its  defects  are  such  as  to  constitute  a  radical  departure  from  the  require- 
ments of  the  statute;  Peden  v.  Mail,  118-559. 

Where  any  paragraph  of  answer  contains  new  matter,  the  plaintiff  may,  in  separate 
paragraphs  of  answer,  set  up  any  fact  which  supports  the  complaint  and  avoids  the 
new  matter  in  such  paragraph  of  answer;  Brown  v.  F.  Nat.  Bk.,  115-580. 

368.  Pleading!  subscribed.  The  failure  of  both  a  party  and  his  attorney  to  sub- 
scribe the  complaint  constitutes  only  a  formal  or  clerical  defect,  which  is  amendable 
in  the  nisi  prius  court.  A  motion  to  a  complaint  in  that  respect  is  entitled  to  precedence 
over  a  motion  to  strike  out  or  reject  the  complaint  for  want  of  a  proper  signature. 
When,  under  a  leave  to  amend,  the  complaint  is  subscribed,  the  defect  is  cured.  A 
motion  to  quash  the  summons  is  not  the  appropriate  way  of  reaching  the  defect  caused 
by  the  absence  of  a  signature  to  the  complaint.  When  a  complaint  is  not  signed,  or 
is  not  sworn  to,  when  its  verification  in  that  manner  is  required,  the  proper  method 
of  raising  a  question  on  the  defect  is  by  motion  to  strike  out  or  reject  the  pleading; 
Sims  v.  Dame,  1 13-129. 

369.  Interrogatories  to  parties.  This  section  entitles  a  party  to  propound  inter- 
rogatories to  the  adversary  party  relative  to  the  matter  in  controversy.  It  requires 
such  adverse  party  to  answer.  After  the  interrogatories  have  been  answered,  it  is 
the  proponent  s  right  to  introduce  the  answers  in  evidence,  if  he  so  desires.  If  the 
interrogatories  were  irrelevant  the  party  to  answer  should  move  their  rejection.  If  the 
party  testifying  gave  irrelevant  answers  to  the  interrogatories  the  fault  was  his  and 
he  can  not  complain  that  they  are  introduced  in  evidence;  C,  I.,  St.  L.  &  C.  Ry.  Co. 
v.  Howard,  124-283. 

362.  When  instrument  or  copy  must  be  filed.  In  an  action  to  secure  the  cancel- 
lation of  a  note  and  mortgage  held  by  defendant,  a  complaint  is  not  vulnerable  to 
demurrer  by  reason  that  the  note  and  mortgage  are  not  filed  or  set  out.  These  in- 
struments are  not  the  foundation  of  the  action  and  are  not  within  the  rule  established 
by  this  section.  No  recovery  is  sought  on  such  note  or  mortgage;  on  the  contrary, 
the  object  of  the  proceeding  is  to  secure  their  legal  destruction;  Johnson  v.  Moore, 
112-91. 

Action  on  a  Judgment  rendered  in  favor  of  the  plaintiff,  by  a  justioe  of  the  peace. 
An  answer  by  judgment  defendant  alleging  that  there  was  not  due  service  on  defend- 
ant in  the  action  in  which  the  judgment  was  rendered,  is  defective  and  bad  in  that  it 
does  not  aver  that  the  record  does  not  show  due  service.  In  such  case  the  copy  of 
the  summons  and  indorsement  thereon  can  not  be  considered  in  aid  of  the  answer 
since,  under  this  section,  it  is  only  written  instruments  which  constitute  the  founda- 
tion of  the  defense  that  can  properly  be  made  exhibits  to  the  answer,  and  it  is  only 
such  exhibits  as  are  properly  parts  of  the  answer  that  aid  or  strengthen  it;  Ind'plis 
&  St.  L.  Ry.  Co.  v.  Harmless,  124-26. 

The  filing  of  a  copy  of  a  judgment  with  a  complaint  in  a  proceeding  to  enjoin  a 
sheriffs  sale  does  not  make  it  a  part  of  the  pleading;  a  judgment  not  being  a  "  writ- 
ten instrument"  within  the  meaning  of  this  section;  Dumbould  v.  Rowley,  113-357. 

In  an  action  by  a  grantee,  against  his  grantor,  to  recover  damages  for  a  breach  of 
a  covenant  against  incumbrances  the  deed  ns  the  foundation  of  the  action.  The 
original,  or  a  copy  thereof,  must  be  filed  with  and  made  a  part  of  the  complaint.  If 
it  be  not  so  filed  the  complaint  is  subject  to  demurrer,  for  failing  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  Old  v.  Mohler,  122-595. 

In  an  action  by  the  assignee  of  a  note  and  mortgage,  to  recover  judgment  on  the 
note  and  foreclose  the  mortgage,  it  is  not  necessary  to  set  out,  in  the  complaint,  a 
copy  of  the  assignment.  It  is  not  the  foundation  of  the  action;  Stanford  v.  B'way  S. 
&  L.  Assoc.,  122-^424. 
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Where  the  description  of  land  contained  in  an  exhibit  which  is  not  properly  a  part 
of  the  complaint,  not  being  the  foundation  of  the  action,  differs  from  the  description 
given  in  the  complaint,  the  complaint  will  control;  Bunting  v.  Gilmore,  1 24-11 8. 

(1)  Where  a  written  instrument  is  filed  as  an  exhibit  to  a  complaint  which  avers 
that  a  written  lease  was  executed  and  that  a  copy  of  it  is  filed,  marked  "  exhibit  A," 
and  a  copy  of  a  lease  so  designated  is  set  forth  in  the  record  on  appeal,  it  is  sufficient. 
(2)  Where  a  written  instrument  is  filed  as  an  exhibit  to  one  paragraph  of  a  com- 
plaint and  appropriately  designated,  it  need  not  be  set  out  with  each  paragraph. 
One  exhibit  suffices  for  all  the  paragraphs  of  one  pleading;  Ledbetter  v.  Davis,  121- 
120. 

Where  it  is  averred  in  a  pleading  that  a  copy  of  the  instrument  declared  on  is  filed 
therewith  and  made  part  thereof,  and  an  instrument  corresponding  with  the  one 
described  in  the  pleading  is  found  in  the  transcript  of  the  record,  on  appeal,  in  its 
appropriate  place,  the  pleading  will  be  held  sufficient.  Where,  however,  no  copy  of 
the  instrument  appears  in  the  record,  the  averment  that  a  copy  was  filed  will  not 
make  the  pleading  good  as  against  a  demurrer;  Old  v.  Mohler,  122-596. 

An  averment  that  a  written  instrument  sued  on  is  lost  sufficiently  excuses  the  failure 
to  file  such  instrument,  or  a  copy  thereof,  with  the  complaint,  without  an  additional 
averment  that  diligent  but  unavailing  search  had  been  made  for  the  instrument; 
Douthit  v.  Mohr,  116-483. 

Where  an  instrument  is  not  the  foundation  of  an  action  it  is,  generally,  censurable 
practice  to  encumber  the  record  by  making  it  an  exhibit  and,  in  such  a  case,  the  com- 
plaint acquires  no  strength  from  the  instrument  so  pleaded.  There  are,  however, 
cases  where  it  is  not  improper  to  make  an  instrument  an  exhibit,  although  it  is  not, 
in  a  strict  sense,  the  foundation  of  the  action.  As  where,  for  example,  it  is  necessary 
to  give  a  construction  to  a  will  in  order  to  determine  the  rights  of  the  parties,  it  is 
proper  to  make  the  will  an  exhibit.  An  exhibit  once  properly  referred  to  and  filed, 
may  be  referred  to,  without  repetition,  in  all  the  paragraphs  of  the  pleading;  Watt  v. 
Pittman,  125-170. 

363.  Bill  of  particulars — Abstract  of  title.  In  an  action  on  an 'insurance  policy 
an  allegation  of  complaint  that  the  plaintiff,  from  the  date  of  the  risk  until  the  destruc- 
tion of  the  property  by  fire,  "had  an  insurable  interest  as  the  owner  thereof  to  its  full 
value,"  is  a  sufficient  averment  of  ownership,  and  plaintiff  can  not  be  required  to  fur- 
nish an  abstract  of  his  title  under  this  section;  Phcen.  Ins.  Co.  v.  Rowe,  117-203. 

A  bill  of  particulars  being  a  proper  and  necessary  exhibit  filed  with  the  complaint, 
the  statements  therein  contained  control  the  general  allegations  of  the  complaint; 
Briggs  v.  Fleming,  1 12-313.  It  does  not  control,  however,  where  a  variance  exists 
only  as  to  the  caption  of  the  bill  of  particulars;  for  the  reason  that  such  caption  is 
neither  an  essential  or  material  part  of  a  bill  of  particulars.  It  is  only  in  respect  to 
those  matters  which  are  essentially  a  part  of  the  bill,  that  the  particular  statement  in 
amplification  or  specification  of  the  complaint  controls  the  general  averments  thereof 
A  variance  between  the  names  of  the  person  to  whom  goods  sold  are  charged  on  the 
bill  of  particulars  and  in  the  complaint  is  an  immaterial  variance,  to  be  disregarded 
if  the  bill  is  otherwise  in  substantial  conformity  to  the  requirements.  The  question 
is,  is  the  bill  calculated  to  mislead;  Vannoy  v.  Klein,  122-420. 

Action  to  recover  the  possession  of  land  and  to  quiet  title.  Where  the  plaintiff 
filed  an  abstract  of  title  sufficient  to  apprise  defendant  as  to  what  deeds  he  relied  on  to 
prove  his' title  asserted,  there  was  no  obligation  to  furnish  any  more  definite  informa- 
tion. A  motion  to  require  a  more  specific  abstract  of  title  and  a  bill  of  particulars 
was  properly  overruled.  As  a  general  rule  a  bill  of  particulars  will  not  be  ordered 
in  actions  for  tort;  Roberts  v.  Vornholt,  126-512. 

365.  Dilatory  pleadings  verified  —  Answer  and  issue  in  abatement.  Under  this 
section  where  an  answer  in  abatement  is  pleaded  with  an  answer  in  bar,  it  should  be 
stricken  out  on  motion.  Neither  the  fatt  that  the  answer  in  abatement  does  not  pre- 
cede the  answer  in  bar,  nor  that  it  was  not  verified,  would  authorize  a  court  to  sustain 
a  demurrer  to  it  for  the  want  of  sufficient  facts,  if  it  were,  in  fact,  an  answer  in  abate- 
ment. In  this  case,  however,  the  answer  was  in  absolute  bar  of  the  pending  action 
inasmuch  as  it  set  out  facts  showing  that  the  plaintiff  had  no  interest  in  the  subject 
matter  of  the  action  at  the  time  of  its  commencement,  and  that  some  other  person 
named  was,  at  the  time,  the  real  party  in  interest  in  the  suit;  State,  ex  rel.  v.  Ruhlman, 
111-19. 
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In  face  of  this  positive  statute  a  trial  court  has  no  right  to  permit  a  defendant  to 
plead  in  abatement  after  he  has  answered  in  bar.  One  who  pleads  in  abatement, 
must  plead  it  in  accordance  with  the  statutory  command.  If  he  disobey  that  command 
his  plea  should  be  rejected  on  motion;  State,  ex  rel.  v.  Ruhlraan,  111-17.  So  where 
pleas  in  bar  to  an  action  on  a  promissory  note  are  withdrawn  and,  afterward,  filed  as 
pleas  in  abatement,  it  is  error  under  this  section  not  to  reject  them  on  motion;  Brink 
v.  Reid,  122-258. 

An  answer  in  bar  having  been  pleaded,  the  defendant  can  not  afterward  —  even  by 
leave  of  court  —  file  an  answer  in  abatement.  Pleas  in  abatement,  being  dilatory 
pleas,  a  strict  rule  should  be  held  in  regard  to  them;  Watts  v.  Sweeney,  127-126. 

366.  Failure  of  consideration  —  Action  on  a  promissory  note.  The  first  para- 
graph of  answer  alleged  an  entire  want  of  consideration.  The  second,  pleaded  as  a 
partial  answer,  alleged  a  want  of  consideration  as  to  a  part  of  the  amount.  Each 
paragraph  alleged  notice  to  the  indorsee  when  it  purchased  the  obligation  and  paid  the 
consideration.  Answer  good  as  against  a  demurrer.  The  answer  alleged  that  the 
defendant  was  induced  by  fraud  to  execute  the  note,  and  that  the  consideration  was 
entirely  without  value.  An  averment  of  an  offer,  on  the  part  of  defendant,  to  rescind 
the  contract  was  unnecessary;  the  answer  was  good  notwithstanding  the  absence  of 
such  averment;  Citizens'  Bk.  v.  Leonhart,  126-207. 

368.  Averment  of  demand  at  place,  when  unnecessary.  This  statute  has  no 
application  to  a  case  where  a  demand  of  payment  is  necessary  to  create  a  cause  of 
action  against  the  drawer  or  indorser  of  a  bill  of  exchange.  As  where  the  acceptor  of 
a  bill  of  exchange  has  designated  the  street  and  number  where  the  bill  is  payable,  it 
must  appear,  in  order  to  charge  the  drawer  or  indorser,  that  it  was  presented  for  pay- 
ment at  the  place  specified,  or  a  sufficient  excuse  for  not  so  presenting  it  must  be 
shown;  Brown  v.  Jones,  112-48. 

This  section,  in  effect,  overthrew  the  rule  sanctioned  in  Palmer  v.  Hughes,  1  Blackf. 
328,  and  with  the  fall  of  that  rule  fell  the  right  of  the  maker  of  a  promissory  note, 
payable  at  a  particular  bank,  to  discharge  the  obligation  by  depositing  the  money  in 
the  bank  for  the  benefit  of  the  payee.  As  the  law  provides  that  the  holder  is  not 
bound  to  present  the  note  to  the  bank  for  payment  in  order  to  charge  the  maker,  it 
necessarily  follows  that  money  deposited  in  the  bank  can  not  be  deemed  to  be 
deposited  with  the  payee's  agent.  The  readiness  to  pay  at  the  place  designated  con- 
stitutes a  defense,  if  properly  followed  up,  but  the  deposit  of. the  money  for  the  payee 
does  not  discharge  the  maker  of  the  note;  Glatt  v.  Fortman,  120-385. 

370.  Condition  precedent  —  Proof.  This  section  dispenses  with  the  necessity  — 
so  far  as  pleadings  are  concerned  —  of  specially  averring  the  performance  of  each  and 
every  condition  precedent  in  a  contract,  and  provides  that  it  shall  be  sufficient  to 
allege  generally  that  the  party  performed  all  the  conditions  on  his  part.  So,  in  an 
action  on  a  policy  of  insurance,  a  general  averment  that  the  plaintiff  has  performed  all 
the  conditions  of  the  policy  on  his  part,  dispenses  with  particular  averments  that 
notice  was  given  and  proofs  of  loss  furnished  to  the  insurer;  Am.  C.  Ins.  Co.  v. 
Sweetser,  1 16-371. 

372.  Libel  or  slander —  Defamatory  matter.  A  newspaper  publication,  false  and 
made  for  the  purpose  of  scandalizing  the  plaintiff — as  admitted  by  demurrer  to  the 
complaint  —  under  the  heading  "A  school  girl  killed  in  Pike  county  by  a  teacher," 
stated,  in  substance,  that  a  little  girl,  immediately  after  being  punished  by  her  teacher, 
a  young  woman,  dropped  to  the  floor  and,  with  a  stream  of  blood  running  from  her 
mouth,  died;  that  the  teacher  was  lodged  in  jail  and  that  threats  of  lynching  her  were 
made.  The  matter  is  libellous  per  se;  it  was  not  essential  that  the  publication  should 
have  charged  the  plaintiff  with  murder,  or  any  other  criminal  offense,  in  order  to  make 
it  libellous.  The  plaintiff  sued  as  "Louey"  Kelley.  She  was  spoken  of  in  the 
publication  as  ".Miss  Louise  Kelley,"  but  she  averred  in  the  complaint  that  the  libel- 
lous publication  was  concerning  her,  and  that  the  author  of  the  alleged  libellous  mat- 
ter meant  to  charge  her  with  murdering  the  child.  This  sufficiently  identifies  the 
plaintiff  as  the  person  to  whom  reference  was  made  in  the  article  published;  Doan  v. 
Kelley,  121-413. 

391.  Varianoe  immaterial,  unless  party  misled.  A  complaint  sought  to  set 
aside  chattel  mortgages  and  subject  the  mortgaged  property  to  sale  to  pay  judgments 
held  by  the  plaintiff  against  the  mortgagor.  An  amendment  "  in  order  to  make  the 
pleadings  conform  to  the  proof  already  heard,"  to  the  effect  that  the  mortgagor  had 
been  permitted  to  retain  possession  of  the  property  and  dispose  of  a  part  of  the  same 
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does  not  change  the  cause  of  action.  After  the  trial  is  entered  on  and  even  after  the 
cause  has  been  fully  submitted  to  the  court  or  jury  trying  the  cause,  it  is  not  error  to 
allow  amendments  to  conform  the  pleadings  to  the  evidence,  where  there  is  no  change 
made  in  the  nature  of  the  cause  of  action  or  defense  and,  unless  it  appears  affirma- 
tively that  the  adverse  party  is  prejudiced  by  the  amendment,  a  judgment  will  not 
be  reversed  because  thereof,  although  the  court  may  have  erred  in  allowing  the 
amendment  to  be  made;  Levy  v.  Chittenden,  120-38. 

394.  Amendment  —  Delay  thereby  —  Affidavit.  A  proceeding  supplementary  to 
execution  is  a  civil  action,  and  the  modes  of  procedure  and  rules  of  practice  pre- 
scribed by  the  Code  in  civil  actions  are  applicable  thereto,  except  where  the  statute 
(§£  816-22)  on  the  subject  has  established  a  different  procedure  and  practice.  In 
such  a  proceeding,  where  a  demurrer  has  been  sustained  to  the  original  affidavit  the 
plaintiff  may  be  allowed  to  amend  and  proceed  as  in  other  civil  actions;  Hutchinson 
v.  Trauerman,  112-24. 

A  complaint  or  other  pleading  may  be  amended,  (1)  by  a  new  pleading;  (2)  by  filing 
an  additional  paragraph;  (3)  by  interlineation  or  mutilation.  As  a  rule  an  amend- 
ment of  a  complaint  relates  back  to  the  time  at  which  the  pleading  was  filed.  It  is 
only  where  the  amendment  sets  up  some  claim  or  title,  not  previously  asserted,  and 
involving  the  statute  of  limitations  that  a  different  rule  applies;  Fleenor  v.  Taggart, 
116-192. 

Granting  to  a  plaintiff  leave  to  file  an  amended  complaint  is  within  the  discretionary 
powers  of  a  trial  court.  Where  it  is  not  shown  that  such  court  abused  its  discretion 
in  respect  thereof  there  is  no  available  error  predicable  on  a  refusal  to  strike  it  from 
the  file;  G.  R.  &  I.  RR.  Co.  v.  Ellison,  117-235. 

Where  a  plaintiff  is  permitted  to  amend  his  complaint  after  the  evidence  has  been 
heard  and  the  argument  concluded,  the  defend  ant  must  show  that  he  was  misled  or 
prejudiced  thereby,  or  the  supreme  court  will  presume  that  the  amendment  was  prop- 
erly allowed;  Burns  v.  Fox,  113-205. 

396.  Names  of  parties  —  Pleadings  corrected  —  Relief  from  Judgment.  Under 
this  statute  the  trial  court  may  permit  a  party  to  correct  a  pleading,  as  to  a  matter  of 
description,  even  after  the  evidence  in  chief  has  been  closed  and  heard;  Reed  v. 
Cheney,  n  1-389. 

Action  on  the  official  bond  of  a  circuit  court  clerk,  against  him  and  his  sureties,  in- 
stituted in  the  name  of  the  beneficiary  of  a  fund  paid  into  court  on  condemnation  of 
land  to  railroad  uses,  pending  appeal,  the  railroad  company  having  entered  into 
possession  of  the  real  estate.  The  case  progressed  to  issue  and  trial  in  the  name  of 
the  individual,  but  before  the  finality  of  the  trial  the  complaint  was  allowed  to  be  so 
amended  as  to  make  the  state  the  plaintiff,  on  the  relation  of  the  individual.  This 
was  not  error  under  this  section.  The  complaint  was  technically  bad  until  the 
amendment  was  made  and  the  amendment  cured  its  infirmity.  It  worked  no  sub- 
stantial harm  to  defendants,  was  in  furtherance  of  justice  and  within  the  letter  as  well 
as  the  spirit  of  this  statute;  Meyer  v.  State,  ex  rel.,  125-336. 

A  defendant  who  has  been  properly  served  with  process  will  not  be  relieved  from  a 
judgment  taken  against  him  by  default,  upon  a  showing  for  excuse  for  his  non  ap- 
pearance merely,  that  he  supposed  the  action  was  commenced  by  the  son  of  the  plain- 
tiff, against  whom  he  had  a  set  off  to  the  amount  of  his  claim  and  with  whom  he  had 
an  agreement  that  the  action  should  be  dismissed,  in  the  absence  of  a  showing  that 
the  plaintiff  or  his  attorney  was  responsible  for  his  mistake  or  neglect;  Williams  v. 
Grooms,  122-392. 

A  complaint  to  review  a  judgment  for  error  apparent  in  the  record  will  lie  only  for 
causes  which  would  have  been  available  on  appeal;  Baker  v.  Ludlam,  118-90. 

A  judgment  debtor  can  not  have  the  collection  of  a  judgment  enjoined  on  a  com- 
plaint alleging  matters  dehors  the  record  — as  by  showing  that  the  special  judge  who 
presided  at  the  trial  of  the  cause  was  not  regularly  appointed  —  it  is  only  where  the  rec- 
ord affirmatively  shows  the  want  of  authority  in  the  presiding  judge  that  a  collateral 
attack  will  lie;  Littleton  v.  Smith,  119-230. 

To  make  a  complaint  or  application  under  this  section,  to  be  relieved  from  a  judg- 
ment on  account  of  surprise,  inadvertence  or  excusable  neglect  good  it  must  show 
that  the  applicant  for  relief  has  a  valid  or  meritorious  defense  to  the  original  action 
and  what  that  defense  is;  Rupert  v.  Martz,  116-74. 

A  complaint,  under  this  section,  to  be  relieved  from  a  judgment  alleged  to  have  been 
taken  through  mistake,  inadvertence  etc.,  is  bad  if  it  tail  to  show  the  nature  of  the 
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cause  of  action  on  which  the  judgment  was  rendered  and  sucn  pertinent  facts  as 
make  it  reasonably  clear  that  the  defendant  had  and  has  a  meritorious  defense 
thereto;  Hall  v.  Durham,  1 16-199. 

A  case  for  relief  from  a  judgment,  taken  against  a  party  through  his  mistake,  inad- 
vertence, surprise  or  excusable  neglect,  under  this  section,  is  not  made  by  a  com- 
plaint, on  an  application  to  set  aside  the  judgment,  which  amounts  to  no  more  than 
that,  since  the  trial  of  the  cause  in  which  the  judgment  was  rendered,  the  judgment 
debtor  has  discovered  new  evidence,  by  which  he  can  prove  the  falsity  of  the  record  of 
the  county  board  establishing  a  gravel  road — the  subject  matter  of  the  controversy 
— and  showing  notice  of  the  filing  of  the  report  of  the  commissioners  to  assess  bene- 
fits and  the  confirmation  of  such  report  by  the  board;  Hobbs  v.  Board  etc.,  123-185. 

In  a  proceeding  under  this  section  if  affidavits  and  counter  affidavits  are  heard  in 
the  trial  court,  the  decision  of  that  court  will  not  be  disturbed,  on  appeal,  if  it  is  sup- 
ported by  any  evidence;  Williams  v.  Grooms,  122-393. 

If  a  judgment  be  taken  against  a  person  of  unsound  mind,  by  default  after  due 
service  of  process,  by  a  bona  fide  holder  of  a  commercial  note,  which  had  been  ob- 
tained by  the  original  payee  from  the  defendant  by  fraud  and  without  consideration, 
it  may  be  set  aside,  under  this  section,  at  the  suit  of  the  guardian  or  administrator, 
and  the  latter  let  in  to  defend,  by  showing  that  the  defendant  was  of  unsound  mind 
when  he  executed  the  note  and  that  it  was  without  consideration,  notwithstanding 
the  plaintiff  practised  no  fraud  in  obtaining  the  judgment  and  had  no  knowledge  of 
the  defendant's  insanity,  which  had  not  been  judicially  declared.  Moreover  relief  is 
not  barred  by  reason  of  the  fact  that  the  guardian  of  such  insane  person,  against 
whom  the  judgment  was  wrongfully  obtained,  has  redeemed  his  ward's  property 
from  a  sale  thereof  under  proceedings  to  enforce  the  judgment  instituted  during  the 
pendency  of  a  complaint  to  set  the  judgment  aside,  for  in  proceeding  to  enforce  such 
judgment,  with  knowledge  that  proceedings  had  been  instituted  for  or  in  behalf  of 
the  defendant  to  be  relieved  therefrom,  he  assumes  the  risk  of  the  result  and,  if  the 
judgment  be  set  aside,  will  be  compelled  to  restore  whatsoever  has  been  coerced 
from  him;  Dickerson  v.  Davis,  11 1-435. 

One  who  fails  to  inform  himself  of  his  legal  rights  can  not  have  judgment,  taken 
agafnst  him  by  default,  set  aside  on  account  of  surprise,  mistake  or  excusable  neglect, 
where  there  is  good  ground  to  believe  that  his  neglect  to  appear  was  because  he  sup- 
posed he  had  no  available  defense.  A  mistake  as  to  one's  legal  rights  is  not  availa- 
ble to  one  who  simply  neglects  to  obtain  or  seek  information.  As  where  it  was  clear 
that  a  married  woman  was  not  bound  by  a  note  she  had  joined  her  husband  in  execut- 
ing; bat  where  such  woman  has  suffered  judgment  by  default,  and  afterward  claims 
that  she  had  a  meritorious  defense,  namely,  that  she  did  not  sign  the  note,  where  the 
evidence  tends  to  show  that  she  did  sign  it,  and  that  her  failure  to  defend  was  due  to 
the  met  that  she  believed  she  was  bound  by  it  until  after  the  judgment  was  rendered 
and  the  property  was  sold;  Thacker  v.  Thacker,  125-490. 

The  difference  between  a  direct  proceeding  to  have  a  judgment  annulled  and  vacated 
and  an  application  to  have  an  ordinary  default  set  aside,  under  the  provisions  of  this 
section,  is  one  which  should  be  carefully  observed  in  the  prosecution  of  an  action  to 
have  a  judgment  rendered  set  aside  for  want  of  jurisdiction  of  the  person  when  it  was 
rendered.  Where  a  default  has  been  taken  against  a  person  on  whom  there  was  no 
service  of  process,  and  over  whose  person  the  court  had  acquired  no  jurisdiction, 
he  is  entitled  to  have  the  judgment  set  aside,  whether  he  has  a  good  defense  to  the 
action  or  not.  Thus,  where  a  defendant,  who  is  a  resident  of  the  state,  is  sued  in  a 
wrong  county  and  a  judgment  is  taken  against  him  without  jurisdiction  over  his  per- 
son, he  has  the  right  to  nave  the  judgment  vacated  and  annulled,  without  disclosing 
any  defense  to  the  action;  Dobbins  v.  M'Namara,  113-57. 

ARTICLE  11  — FORMATION  AND  ORDER  OF  ISSUES. 

400.  Calling  of  causes — Completing  issues.  The  voluntary  submission  of  a  cause 
for  trial  waives  the  failure  to  file  pleadings  forming  an  issue;  7.  Loan  etc.  Co.  v.  C. 
A  St  L.  Ry.  Co.,  127-254. 

ARTICLE  12  — ISSUES. 

409.  Causes,  how  tried  —  Distinction.  In  determining  whether  a  cause  is  triable 
by  the  court  or  by  a  jury,  under  the  provisions  of  this  section,  the  nature  of  the  cause 
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of  action  mast  be  determined  from  the  substantive  facts  pleaded,  and  not  from  the 
prayer  for  relief,  nor  from  the  name  given  to  the  action  by  the  pleader.  The  court 
will  look  at  the  substantial  averments  of  the  complaint  or  cross  complaint,  as  the  case 
may  be,  and  from  the  facts  so  averred  determine  whether  the  action  is  one  of  equita- 
ble or  common  law  jurisdiction,  and  if  the  former,  refuse  a. jury.  Whenever  the  cause 
of  action  is  one  that  can  be  enforced  by  invoking  the  equitable  powers  of  the  court, 
then  the  right  of  trial  by  jury  does  not  obtain;  if,  however,  the  cause  of  action  docs 
not  depend  on  the  equitable  jurisdiction  of  the  court,  then  a  jury  trial  may  be  Re- 
manded; Martin  v.  Martin,  118-236;  following  Trittipo  v.  Mo  ran,  99-269,  which  modi- 
fied and  limited  Johnson  v.  Taylor,  106-89;  Kitts  v.  Wilson,  106-147. 

An  action  by  a  surety  against  a  co-surety  for  contribution  is  not  such  a  cause  of 
action  as,  prior  to  June  18,  1852,  would  have  been  of  exclusive  equitable  jurisdiction 
under  the  provisions  of  this  section.  It  is,  therefore,  properly  triable  by  jury.  Nor 
will  allegations  contained  in  the  complaint,  to  the  effect  that  some  of  the  sureties  are 
insolvent,  give  it  the  character  of  a  cause  of  exclusive  equitable  jurisdiction.  The 
better  opinion  seems  to  be  that  courts  of  law  will  not  only  take  jurisdiction  of  actions 
of  this  kind,  but  that  they  will  grant  full  relief,  and  where  one  or  more  of  the  sureties 
are  insolvent  will  divide  and  apportion  the  amount  paid  among  those  who  are  solvent; 
Michael  v.  AUbright,  126-173. 

An  action  in  which  plaintiff  seeks  to  recover  the  possession  of  land  as  the  equitable 
owner  thereof  is  of  exclusive  equitable  jurisdiction,  within  the  contemplation  of  this 
section,  and  triable  by  the  court.  An  ordinary  action  of  ejectment  is  triable  by  jury; 
Martin  v.  Martin,  118-237. 

Where,  in  the  case  of  the  joinder  of  law  and  equity  causes  of  action,  the  issues  in 
the  former  are  submitted  to  a  jury,  it  is  the  duty  of  the  court,  if  there  is  a  failure  of 
proof  on  the  part  of  the  plaintiff,  either  to  withdraw  the  case  from  the  jury  or  to  in- 
struct the  jury  to  find  for  the  defendant;  Martin  v.  Martin,  118-237. 

A  proceeding  for  relief  by  injunction  —  in  this  case,  to  restrain  a  natural  gas  com- 
pany from  laying  its  pipes  on  the  land  of  the  plaintiff — is  one  of  exclusive  equitable 
cognizance.  The  trial  court  is  not  bound  by  the  finding  made  by  a  jury  empanelled 
on  the  hearing  of  the  cause;  Whitlock  v.  C.  Gas  Trust  Co.,  127-05. 

ARTICLE  13— CONTINUANCES. 

410.  Continuance  on  affidavit  This  section  provides  that  a  motion  to  postpone  a 
trial  on  account  of  the  absence  of  evidence  can  be  made  only  on  affidavit.  If  the 
motion  is  made  on  account  of  an  absent  witness  the  affidavit  must  show  what  facts  the- 
affiant  believes  the  witness  will  prove,  and  that  he  is  unable  to  prove  such  facts  by 
any  other  witness  whose  testimony  can  be  as  readily  procured.  If  an  application  for 
continuance  is  not  supported  by  such  affidavit  it  is  properly  disregarded  by  the  court; 
Schlotter  v.  State,  ex  rel.,  127-495. 

Two  plaintiffs  in  two  suits  against  one  corporation  each  sought  a  judgment  on  an 
account  and  the  appointment  of  a  receiver.  The  two  actions  being  consolidated,  an 
agreement  entered  into  by  one  of  the  plaintiffs,  after  the  appointment  of  a  receiver,  for 
a  stay  of  proceedings  and  a  continuance,  was  held  not  to  bind  the  other,  who  was  en- 
titled to  prosecute  his  claim  to  final  judgment;  Midi.  Ry.  Co.  v.  I  si.  etc.  Co.,  126-384. 

ARTICLE  14  — CHANGE  OF  VENUE. 

412.  Causes  for.  In  the  sentence,  "  that  the  opposite  party  has  an  undue  influence 
over  the  citizens  of  the  county,"  the  word  "  party"  is  used  as  a  collective  term;  it 
applies  to  all  the  parties  on  either  side,  whether  many  or  few;  Peters  v.  Banta,  120-422. 

In  an  action  against  the  mayor  of  a  city  and  others,  sureties  on  his  official  bond,  for 
false  imprisonment,  the  breach  alleged  was  that  being  brought  before  the  defendant 
mayor  for  trial,  for  the  unlawful  sale  of  intoxicating  liquor  to  a  minor,  plaintiff  pleaded 
not  guilty,  asked  for  a  change  of  venue  from  the  court,  which  was  denied;  and  the 
mayor,  sitting  as  a  court,  proceeded  to  hear  the  case,  adjudged  plaintiff  to  be  guilty,, 
ana  imposed  a  penalty,  a  fine  of  $20  and  costs.  In  default  of  the  payment  of  the 
penalty  and  costs,  the  defendant  committed  plaintiff  to  jail,  where  he  remained  etc. 
until  etc.  It  was  urged,  on  behalf  of  plaintiff,  that  so  soon  as  he  had  taken  all  the 
necessary  steps  to  entitle  him  to  a  change  of  venue,  such  acts  ousted  the  jurisdiction 
of  the  court,  and  that  all  the  subsequent  steps  taken  and  had  were  coram  non  judice,. 
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void  and  in  excess  of  the  jurisdiction  of  the  court,  wherefore  the  defendant  mayor  is 
liable  in  damages  etc.  (a)  If  the  necessary  steps  were  all  taken  to  entitle  plaintiff  to 
a  change  of  venue,  the  action  of  the  mayor  in,  thereafter,  over  plaintiff's  objection,  as- 
suming to  retain  jurisdiction,  and  the  resulting  trial  and  condemnation  were  coram 
non  judice  and  void,  (b)  The  act  of  deciding  a  motion  for  change  of  venue  is  a  ju- 
dicial act;  wherefore  the  immunity  which  the  law  accords  for  such  decision  extends 
to  the  consequences  legitimately  flowing  from  the  act,  which  is  error  of  law.  {c)  So, 
where  a  court  of  limited  jurisdiction  has  jurisdiction  in  agiven  cause,  both  of  the  sub- 
ject matter  and  of  the  person,  the  erroneous  refusal  of  an  application  for  a  change  of 
venue,  properly  made,  will  not  render  the  judge  or  magistrate  liable  for  thereafter  as- 
suming to  retain  jurisdiction  and  dispose  of  the  cause,  (d)  In  the  case  stated,  held, 
that  a  mayor  who  maliciously  or  corruptly  refuses  to  grant  a  change  of  venue,  on  proper 
application  made,  in  a  case  pending  before  him,  is  not  liable,  civillyt  to  the  person  ap- 
plying for  it;  although  such  person  be  fined  and  imprisoned  as  a  result  of  the  trial, 
/)  In  the  case  at  bar,  the  supreme  court  doubts,  as  authority,  the  opinions  delivered 
in  the  cases  of  Dietrichs  v.  Schaw,  43-175;  Barkeloo  v.  Randall,  4  Blackf.  476,  and 
Krutz  v.  Howard,  70  Ind.  174,  albeit  it  was  "not  necessary  to  the  decision  of  this 
case ; "  State,  ex  rel.  v.  Wolever,  127-306. 

413.  Change  from  county — Costs.  Where,  on  a  failure  of  a  party  to  perfect  a  change 
of  venue  applied  for  by  him,  the  court  sustains  a  motion  to  tax  the  costs  against  him, 
as  provided  in  this  section,  and  the  order  sustaining  the  motion  is  entered  of  record 
but  no  judgment  for  such  costs  is  rendered,  the  court  has  jurisdiction,  on  a  proper 
application  made  by  the  adverse  party,  after  the  dismissal  of  the  cause,  to  enter  the 
judgment,  when  the  parties  are  before  the  court;  Lotz  v.  Scott,  119-435. 

A  county  from  which  the  venue  of  a  civil  cause  has  been  changed  is  liable  to  reim- 
burse the  county  to  which  the  change  is  made  and  the  cause  transferred,  for  the  ex- 
penses incurred  by  the  trial  of  the  case  removed.  The  statute  of  March  10, 1873,  does 
not  pertain  to  the  subject  of  "  pleading  and  practice,  so  far  as  they  relate  to  circuit 
and  superior  courts,  except  as  to  pleadings  in  cases  from  inferior  courts,"  so  as  to 
be  within  the  language  of  section  1291  repealing  "all  such  enactments  on  the  sub- 
ject of  pleading  and  practice"  etc.  So,  also,  the  subject  matter  of  the  statute  of  1873 
(S.,  1873,  p.  221)  in  so  far  as  it  relates  to  civil  causes,  is  not  within  or  covered  by  sec- 
tions 1778-9,  in  the  Code  of  Criminal  Procedure,  which  provide  for  the  taxation  and 
payment  of  the  expenses  and  costs  of  trials  under  change  of  venue  in  criminal  causes. 
Wherefore  the  act  of  1873  stands,  as  to  civil  cases,  unaffected  thereby;  State,  ex  rel. 
v.  Moore,  121-117. 

Where  a  change  of  venue  has  been  granted  on  the  application  of  one  of  several  de- 
fendants it  is  not  error  to  refuse  a  second  change  afterward  applied  for  by  another 
defendant,  who  filed  his  separate  answer  before  the  venue  was  changed,  and  after  it 
was  changed  filed  his  cross  complaint;  notwithstanding  he  alleges  that  his  interests 
are  adverse  both  to  the  plaintiff  and  defendants  and  makes  the  application  both  as 
defendant  and  cross  complainant;  Griffith  v.  Dickerman,  123-248,  following  Peters 
v.  Banta,  120-416.  The  only  difference  between  the  case  at  bar  and  the  case  followed 
consisted  in  this:  in  the  case  followed  the  defendant  making  the  application,  albeit 
she  had  a  cross  complaint  on  file,  asked  for  the  change  as  a  defendant  and  not  as  a 
cross  complainant.  In  the  case  at  bar  the  application  was  made  both  as  a  defendant 
and  cross  complainant.  In  both  cases,  however,  the  applicant  had  separate  answers 
on  file  and  her  separate  cross  complaint  was  before  the  court;  Griffith  v.  Dickerman, 
123-248. 

An  affidavit  in  support  of  a  motion  for  a  change  of  venue  made  by  defendant  in 
the  cause,  in  substance  that  he  can  not  have  a  fair  and  impartial  trial  of  said  cause 
in  the  county,  for  the  reason  that  the  plaintiff  has  an  undue  influence  over  the  citizens 
of  said  county,  complies  with  the  statute  and  it  is  error  to  overrule  the  motion  for  a 
change.  The  statute  does  not  permit  a  counter  showing  to  be  made  and  makes 
it  imperative  to  grant  a  change  on  a  proper  affidavit  being  filed;  Rout  v.  Ninde, 
1 1 8-124. 

A  rule  of  court  obtained  that  all  applications  for  a  change  of  venue  must  be  made 
••  by  the  second  Tuesday  of  the  term.  This  requires  all  such  applications  to  be 
made  on  or  before  the  said  second  Tuesday.  An  application  for  such  change  on 
account  of  undue  influence,  made  after  such  second  Tuesday,  in  which  the  applicant, 
for  cause  of  delay  in  making  the  application,  avers  that  the  undue  influence  was  not 
discovered  "  before  "  the  said  second  Tuesday  is  defective  as  an  excuse  for  the  de- 
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lay,  in  that  it  does  not  allege  that  it  was  not  known  on  that  day.    There  was  no  error 
in  overruling  the  motion;  Tones  v.  Dipert,  123-596. 

416.  Change  of*  venue  from  Judge.  A  cause  was  tried  by  a  special  judge  who 
neglected  to  sign  the  record  of  the  final  judgment  at  the  term  at  which  the  judgment 
was  rendered.  It  was  held  that  he  might  sign  the  record  at  a  subsequent  term;  Beit- 
man  v.  Hopkins,  100-79.  Later,  at  a  March  term  of  court  the  regular  judge,  being 
unable  to  attend  the  session,  by  reason  of  sickness,  appointed  locum  tenens,  as 
special  judge,  to  preside  and  hold  court  until  he,  the  proper  judge,  could  resume  the 
bench.  On  the  same  day  the  county  officers,  also,  appointed  the  same  person  as 
special  judge  to  hold  the  court  until  the  return  of  the  regular  judge  (§  1381).  A 
cause  was  tried  before  the  appointee,  who  had  duly  qualified,  at  the  March  term  and, 
by  agreement  of  the  parties  in  open  court,  the  special  judge  took  the  same  under 
advisement  until  the  second  day  of  the  next  succeeding  term.  The  extension  of 
time  curia  advisare  vult  was  afterward,  by  consent,  extended.  The  court  suggested 
the  quaere  —  not  answering  it  —  whether  the  special  judge,  by  virtue  of  his  appoint- 
ment at  the  March  term,  had  authority,  without  any  reappointment  —  under  this  sec- 
tion—  to  finally  dispose  of  the  case  at  the  succeeding  term;  Bartley  v.  Phillips, 
1 14-192. 

An  affidavit  for  a  change  of  judge  which  does  not  state  any  one  of  the  causes  enu 
merated  in  this  section,  but  merely  avers  that  the  plaintiff  "believes  that  he  can  not 
have  a  fair  and  impartial  trial  before  the  regular  judge  of  this  court,"  is  not  in  com- 
pliance with  the  statutory  requirements  regulating  such  a  change;  Palmer  v.  Poor, 
121-139. 

An  affidavit  for  change  of  judge  was  made  by  defendant  and  forwarded  by  him  to 
his  attorney;  the  attorney  filed  it  and  made  application  for  the  change  during  the  ab- 
sence of  such  defendant.  The  application  was  properly  made,  and  the  affidavit  being 
sufficient,  the  trial  court  erred  in  overruling  it.  Judgment  reversed  with  directions  to 
grant  the  change  prayed  for;  Wiltfong  v.  Schafer,  121-266. 

Where  a  party  to  an  action  subscribes  and  swears  to  an  affidavit  on  an  application 
for  a  change  of  judge,  he  need  not  appear  in  person  and  make  the  application  for  the 
change,  nor  need  he,  in  person,  file  the  application  or  affidavit.  The  application  mav 
be  made  and  the  affidavit  filed  by  his  attorney  and,  if  the  affidavit  properly  sets  forth 
one  of  the  statutory  causes  authorizing  such  a  change,  the  application  should  be 
granted;  Firestone  v.  Hershberger,  121-201,  limiting  Stevens  v.  Burr,  61-464,  to  hold- 
ing that  the  only  point  authoritatively  decided  therein  is  that  the  party  must  himself 
make  the  affidavit,  and  that  it  can  not  be  made  by  another. 

ARTICLE  15  —  DEPOSITIONS. 

419.  Notloe  —  Contents  —  Service.  A  deposition  will  not  be  suppressed  for  in- 
sufficiency of  the  notice  to  take  it,  if  the  notice  actually  given  secured  the  attendance 
of  all  the  parties  at  the  proper  time  and  place;  Long  v.  Straus,  124-84. 

436.  Filing — Continuance,  when  had.  It  being  discovered,  after  the  publication 
of  a  deposition,  that  the  seal  of  the  officer  before  whom  it  was  taken  is  not  attached  to 
his  certificate,  the  court  may,  non  obstante  a  motion  to  suppress  the  same  is  made, 
order  such  deposition  to  be  returned  to  the  officer  that  the  omission  may  be  supplied. 
In  such  case,  if  the  deposition  be  returned  properly  certified,  during  the  trial  of  the 
cause  and  is  to  be  regarded  as  having  been  filed  on  the  date  of  its  return,  the  opposite 
party,  under  this  section,  is  entitled  to  a  continuance,  on  a  proper  motion  made  there- 
for; Hale  v.  Matthews,  118-532. 

466.  Other  public  records,  how  authenticated.  A  document  purporting  to  be  a 
printed  copy  of  a  report  of  a  congressional  sub  committee,  which  is  not  authenticated, 
nor  certified  by  any  officer,  nor  even  identified  by  the  journal  of  the  bouse  to  which 
it  purports  to  have  been  reported,  and  which  does  not  purport  to  be  incorporated  into 
or  be  a  part  of  the  authenticated  journal  of  that  house,  and  which  is  not  even  a  docu- 
ment required  to  be  made  or  a  record  to  be  kept  by  law,  is  not  admissible  in  evidence; 
Marks  v.  Orth,  121-13. 

469.  Judgments  of  justices  in  this  state.  The  certification  of  a  transcript  by  a 
justice  of  the  peace  as  "  a  correct  statement  of  the  proceedings  had  before  me  in  the 
above  entitled  case  "  is  the  practical  equivalent  of  a  statement  that  the  transcript  is 
"  a  true  and  complete  copy  "  of  such  proceedings,  to  authorize  its  admission  in  evi- 
dence; Yeagerv.  Wright,  112-235. 
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462.  Copies  of  records  etc  An  objection  to  the  certificate  attached  to  a  transcript 
of  the  record  filed  in  the  supreme  court,  that  the  clerk  certifies  the  transcript  to  be  a 
"true  and  correct "  copy,  instead  of  using  the  phrase  '*  true  and  complete"  as  used  in 
the  statute  can  not  be  regarded  as  technical,  but  the  words  as  used  by  the  clerk  are 
equivalent  in  meaning  to  the  statutory  words;  a  motion  to  dismiss  an  appeal  on  such 
ground  comes  too  late  after  a  submission  of  the  cause,  by  the  agreement  of  the  parties; 
Walker  v.  Hill,  111-225. 

Section  5628  transfers  all  records  pertaining  to  swamp  lands  from  the  office  of  the 
secretary  of  state  to  the  office  of  the  auditor  of  state;  as  thus  changed  the  law  as  it 
existed  under  1  G.  &  H.,  p.  607,  §  4.  This  section  prescribes  the  manner  in 
which  all  copies  of  records  in  public  offices  shall  be  certified,  and  makes  them  admis- 
sible in  evidence;  wherefore  a  certificate  of  the  state  auditor  that  a  copy  is  "a  full, 
true  and  complete  copy  of  the  record  of  letters  patent,  executed  on  the  12th  day  of 
January,  1857,  by  the  state  of  Indiana  to  George  Earle,  for  the  lands  therein  described, 
as  the  same  appears  on  page  379  of  the  record  of  swamp  lands,  vol.  33,  range  west, 
now  on  file  in  my  office  and  of  which  record  I  am  the  legal  custodian/'  is  properly 
authenticated  by  the  signature  of  the  auditor;  Nitche  v.  Earlc,  117-273. 

462a.  Deeds  upon  jndloUl  sale  or  under  a  power.  Where  a  will  directs  that  real 
estate  Shall  be  appraised  before  sale,  it  will  be  presumed  that  a  sale  made  by  an 
executor  or  administrator  was  made  only  after  an  appraisement,  in  the  absence  of 
evidence  to  the  contrary,  Where  the  deed  purports  to  be  made  in  accordance  with  the 
will,  and  where  the  public  records  have  been  destroyed;  Davis  v.  Hoover,  112-429. 

472.  Proceedings  of  courts  of  record.  It  was  objected  in  a  cause  that  an  exempli- 
fication of  the  record  of  a  foreign  judgment  was  not  shown  by  evidence  to  be. the  judg- 
ment of  a  court  of  general  jurisdiction,  and  if  not  a  court  of  general  jurisdiction,  then 
that  it  had  jurisdiction  to  render  the  judgment  was  not  shown.  The  instrument  and 
evidence  showed  abundantly  that  the  court  was  a  court  of  record,  and  a  court  having 
both  a  judge,  clerk  and  seal;  this  brings  its  records  and  proceedings  within  section 
464,  the  act  of  congress,  and  within  this  section.  The  presumption  then  is  in  favor  of 
its  jurisdiction  and  the  regularity  of  its  proceedings,  until  want  of  jurisdiction  is 
shown;  Bailey  v.  Martin,  1 19-108. 

An  action  was  brought  in  the  state  of  Illinois,  in  a  court  having  jurisdiction  of  the 
subject  matter  and  the  person,  to  recover  judgment  on  certain  promissory  notes  exe- 
cuted by  a  husband  and  wife.  The  wife  appeared  to  the  action  and  pleaded  surety- 
ship (see  §  6119).  Judgment  was  rendered  against  her,  non  obstante  the  plea.  Judg- 
ment plaintiff,  afterward,  instituted  a  suit  in  this  state  to  foreclose  a  mortgage  executed 
by  the  husband  and  wife  to  secure  the  payment  of  the  notes  on  which  the  judgment 
had  been  so  taken.  In  this  latter  suit  a  defense  of  coverture  and  suretyship  can  not 
be  pleaded;  such  questions  are  res  adjudicata.  The  record  of  the  first  case,  the  tran- 
script of  the  judgment  being  properly  certified  under  this  section,  was  properly 
admitted  in  evidence,  and  it  showed  that  the  question  of  suretyship  was  raised  in  the 
case,  tried  and  decided  in  favor  of  plaintiff,  and  was  conclusive  evidence  of  the  fact; 
Lieb  v.  Lichtenstein,  121-486. 

ARTICLE  17  — WITNESSES. 

497.  Who  are  inoompetent.  This  statute  sets  the  seal  of  secrecy  and  confidence 
upon  what  a  physician  observes  in  respect  to  the  condition  of  his  patient's  person  in 
the  course  of  his  professional  examinations,  as  well  as  upon  communications  made 
to  him  by  the  patient.  A  physician  is  not  permitted  to  disclose  the  result  of  obser- 
vations or  examinations  made  by  him  on  the  person  of  his  patient,  unless  with  the 
consent  of  the  latter,  or  unless  the  patient  in  some  way  waives  his  privilege;  Williams 
t.  Johnson,  112-274. 

Under  clause  4  of  this  section,  providing  that  physicians  shall  not  be  competent 
witnesses  "as  to  matter  communicated  to  them,  as  such,  by  patients,  in  the  course 
of  their  professional  business,"  the  attending  physician  of  a  person  deceased,  whose 
life  was  assured  under  a  policy  with  a  life  insurance  company,  is  not  competent  to 
testify  to  facts  which  came  to  his  knowledge,  because  of  the  confidential  relation 
which  exists  between  a  physician  and  his  patient.  Clearly,  within  the  spirit  of  the 
statute,  the  incompetency  extends  to  the  partner  of  such  attending  physician,  as  to 
information  obtained  when  the  assured  was  in  consultation  with  his  attending  physi- 
cian, the  partner  being  present  in  the  joint  and  common  office  of  the  firm;  i£tna  Ins. 
Co.  v.  Deming,  123-390. 
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In  a  proceeding  to  set  aside  a  will,  it  is  not  competent,  against  an  objection  made, 
for  a  physician  who  attended  the  testator  in  his  last  illness  to  testify  as  to  his  mental 
and  physical  condition  from  knowledge  acquired  by  him  while  in  the  discharge  of 
professional  duty.  This  is  so,  whether  the  knowledge  is  communicated  by  the  words 
of  the  patient,  or  is  gained  by  observation,  or  is  the  result  of  a  professional  examina- 
tion; Heuston  v.  Simpson,  115-63. 

Testimony  of  a  wife  in  answer  to  a  question,  "you  may  tell  the  court  what  his 
condition  was  when  he  returned,"  "  he  was  intoxicated,"  is  not  within  the  inhibition 
of  this  clause  of  this  section  which  renders  husband  and  wife  incompetent  to  testify 
as  to  communications  made  to  each  other.  The  husband's  condition,  as  to  being  in- 
toxicated, unless  it  should  appear  to  have  been  specially  confided  to  the  wife,  in  the 
absence  of  others,  can  not  be  regarded  as  in  the  nature  of  a  confidential  communica- 
tion; especially  must  this  be  so  when  the  subject  under  investigation  implies  that  the 
condition  and  conduct  of  the  husband  were  an  imposition  on  the  wife;  Stanley  v. 
Stanley,  1 12-145. 

A  biped  was  on  trial  —  as  a  man  — as  accessory  before  the  fact  to  the  murder  of  an 
illegitimate  child  by  its  mother,  who  had  borne  him.  It  had  appeared  in  evidence 
that  the  defendant  made  it  a  condition  precedent  of  his  marriage  with  the  woman, 
who  was  pregnant,  at  the  time,  by  the  biped's  assistance,  "  aid  and  comfort,"  that  she 
should  murder  the  child,  which  act  she  had  fully  performed,  and  of  which  act  she  had 
been  convicted  and  was  then  expiating  the  offense,  in  the  penitentiary.  It  was  given 
in  evidence,  on  interrogatories  by  the  state,  that  the  murderess  had  during  the  years 
of  her  incarceration  declined  to  implicate  her  husband  in  the  murder  of  her  child  and 
hnd  sheltered  him  from  prosecution  and  had  only  spoken  when  he  sought,  in  court,  a 
divorce  from  her  on  the  cause  of  her  "conviction,  subsequent  to  the  marriage 
*  *  *  of  an  infamous  crime  "  (§  1032).  The  admission  of  evidence  that  the  ac- 
cused and  his  imprisoned  wife  were  in  a  room  by  themselves  after  the  arrest  does 
not  violate  the  rule  protecting  communication  between  husband  and  wife;  Sage  v. 
State,  127-17. 

Where  depositions  are  taken  to  break  the  force  of  a  witness*  testimony,  as  given  in 
a  deposition  previously  taken  by  the  other  party,  objection  to  the  competency  of  the 
witness  is  not  thereby  waived;  Atna  L.  Ins.  Co.  v.  Deming,  123-393. 

498.  When  an  executor  or  administrator  is  a  party.  This  section,  disqualify- 
ing certain  persons  as  witnesses  to  testify  as  to  matters  occurring  during  the  life  time 
of  a  decedent  and  affecting  his  estate,  does  not  prohibit  the  plaintiff  in  an  action  of 
replevin,  brought  against  a  purchaser  at  an  administrator's  sale  to  recover  possession 
of  the  horse  sold  as  property  of  the  decedent,  from  testifying  that  the  decedent  made 
him  a  gift  of  the  animal;  Durham  v.  Shannon,  116-404. 

By  this  provision  two  facts  must  co-exist  to  render  a  person  incompetent  to  testify 
against  the  administrator  or  executor;  he  or  she  (1)  must  be  "  a  necessary  party  to  the 
issue  or  record ,"  and  (2)  his  or  her  interest  must  be  adverse  to  the  estate.  So,  in  an 
action  by  an  administrator  to  set  aside  a  transfer  of  a  note  and  mortgage  by  one  de- 
ceased, a  residuary  legatee,  who  is  neither  a  necessary  party  to  the  record  nor  in- 
terested adversely  to  the  estate,  and  who  neither  holds  nor  claims  any  interest  in  the 
note  and  mortgage  is  a  competent  witness  for  the  defendants;  Walker  v.  Steele, 

121-439- 

"  Death  having  sealed  the  lips  of  the  one,  the  law  seals  the  lips  of  the  other."  The 
evident  purpose  of  this  section  was  to  protect  the  estates  of  deceased  persons  from 
apprehended  danger  of  permitting  the  surviving  party  to  a  contract  or  transaction  to 
testify  in  respect  to  it,  after  the  Tips  of  the  other  party  had  been  closed  by  death. 
Hence  a  partv  to  a  transaction  involved  in  the  issue  on  trial  is  put  under  a  statutory 
disability  and  is  excluded  from  testifying  when  the  other  party  to  the  same  matter  is 
disabled  by  death,  and  where  he  is  represented  in  the  action  which  involves  such  con- 
tract or  transaction  by  an  executor  or  administrator,  or  some  one  who,  in  legal  con- 
templation, stands  in  his  place  and  when  the  judgment  to  be  rendered  may  affect  his 
estate,  either  directly  or  indirectly;  Durham  v.  Shannon,  116-403. 

Wherefore,  in  an  action  by  an  administrator  to  recover  damages  resulting  from  the 
death  of  his  decedent,  caused  by  the  wrongful  act  of  the  defendant,  in  carelessly  al- 
lowing his  team  in  charge  of  his  servant  to  run  off  and  over  the  deceased,  who  was,  at 
the  time,  in  his  buggy  in  the  public  highway,  the  defendant  is  not  a  competent  wit- 
ness as  to  matters  which  occurred  during  the  life  of  the  deceased ;  Hudson  v. 
Houser,  123-312. 
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A  conversation  between  a  claimant  against  an  estate  and  one  heir,  although  it  may 
have  occurred  in  the  presence  of  the  testator,  is  not  a  matter  which  occurred  with  the 
testator  during  his  life,  within  the  meaning  of  this  statute  —  the  more  especially 
when  the  conversation  did  not  relate  to  the  subject  matter  of  or  the  transaction  on 
which  the  particular  action  on  trial  is  predicated;  Denny  v.  Denny,  123-246. 

499.  When  heirs  or  devisees  are  parties.  Action  by  a  creditor  of  a  decedent  to 
compel  the  widow  of  deceased  to  account  for  the  value  of  personal  property  of  the 
decedent  taken  and  converted  by  her  after  his  death,  and  to  compel  the  application 
of  the  proceeds  to  the  satisfaction  of  plaintiff's  claim.  Under  this  section,  as  to  this 
action,  which  is  founded  on  a  demand  against  the  ancestor  and  relates  to  the  property 
of  the  ancestor,  the  widow  is  an  heir  and  the  plaintiff  is  not  a  competent  witness  to 
testify  to  any  matter  which  occurred  prior  to  the  death  of  the  ancestor.  Allegations 
in  the  complaint  claiming  heriiability  as  an  administratrix  de  son  tort  can  not  change 
the  action  so  as  to  make  plaintiff  a  competent  witness;  the  status  of  the  parties 
•creates  the  incompetency;  Larch  v.  Goodacre,  126-225. 

600.  When  agent  of  decedent  testifies.  In  an  action  between  heirs  where  a  wit- 
ness is  called  by  one  party,  who  testifies  as  to  a  conversation,  relating  to  the  matters 
in  controversy,  had  by  him  with  the  opposite  party,  prior  to  the  decedent's  death  and 
in  his  absence,  such  opposite  party  becomes  a  competent  witness,  under  this  section, 
in  response  to  such  testimony — bis  right  to  testify  is,  however,  limited  to  the  con- 
versation in  question;  Martin  v.  Martin,  118-234. 

Action  by  an  administrator  for  the  recovery  of  money  had  and  received.  It 
was  proper  for  the  court  to  refuse  to  permit  defendant  to  testify  to  a  conversation  he 
had  with  the  deceased  at  the  time  he  received  the  money  in  controversy.  The  statute 
limits  the  living  party,  in  his  testimony,  to  the  conversation,  or  admission,  about 
which  the  witness  called  against  him  may  testify;  Copeland  v.  Koontz,  125-128. 

In  an  action  on  a  policy  of  insurance  by  one  who  succeeded  to  the  property  therein 
described  and  insured  as  heir  and  to  the  policy  by  assignment,  testimony  of  an  agent 
of  the  insurer,  who  is  called  as  a  witness  for  the  latter,  concerning  matters  occurring 
during  the  life  of  the  assured,  is  not  competent,  under  this  section;  Ins.  Co.  v.  Bruin, 
1 1 1-284. 

The  second  sentence  of  this  section  applies  where  an  agent  has  acted  for  his  prin- 
cipal in  the  making  of  a  contract;  quaere  whether  it  can  be  applied  in  any  case  when 
the  parties  to  the  contract  are  all  present  when  it  is  entered  into.  Where,  however, 
an  attorney  of  parties  defendant  to  an  action  is  present  at  the  meeting  to  compromise 
the  claim  and  at  the  compromise  effected,  to  advise  with  his  clients  in  reference  to 
the  negotiations  which  result  in  the  settlement,  the  prohibition  of  this  section  does 
not  apply  and  such  attorney  is  a  competent  witness,  attorneys  on  both  sides  being 
present ;  Piper  v.  Foster,  121-412. 

601.  Husband  and  wife,  A  note  and  mortgage  in  controversy  having  been  trans- 
ferred by  one  deceased  to  the  minor  son  of  one  of  the  defendants  in  the  action  who, 
as  the  guardian  of  the  minor,  holds  both  the  note  and  mortgage  for  the  benefit  of 
the  ward,  the  wife  of  such  guardian  is  not  a  competent  witness  for  her  son,  the  as- 
signee of  the  mortgage,  also  a  defendant,  under  the  provision  of  this  section  that 
*'  where  the  husband  or  wife  is  a  party  and  not  a  competent  witness  in  his  or  her  own 
behalf,  the  other  shall  also  be  excluded;"  Walker  v.  Steele,  121-443. 

604.  Experts.  No  precise  degree  of  knowledge  is  required  of  an  expert  witness;  it 
is  enough  if  the  witness  shows  such  an  acquaintance  with  the  subject  as  to  qualify  him 
to  give  an  opinion.  So,  in  an  action  to  recover  damages  for  injuries  to  a  mill,  a  wit- 
ness, who  is  shown  to  be  one  of  the  owners  of  the  mill,  engaged  in  operating  it  and 
to  have  knowledge  of  its  structure  and  the  injury,  is  prima  facie  competent  to  give 
an  opinion  as  to  the  length  of  time  required  to  repair  it;  Terre  Haute  v.  Hudnut, 
112-550. 

It  is  erroneous  to  instruct  a  jury  that  "  the  opinions  of  experts  are  received  in  evi- 
dence, and  may  be  considered  and  weighed  from  a  consideration  of  the  skill  of  such 
experts  and  the  truth  of  the  hypothesis  on  which  his  opinion  is  based.  The  jury  in 
judging  of  the  weight  of  expert  evidence  should  consider  the  character  of  the  witness, 
if  any,  he  has  in  the  case."  The  jury  is  the  exclusive  judge  of  the  weight  to  be  given 
to  the  testimony  of  any  witness,  and  an  instruction  which  hampers  them  in  the  exer- 
cise of  their  duty  in  that  respect  is  erroneous;  Duvall  v.  Kenton,  127-179. 

606-6.  Religious  belief — Credibility.  A  witness  was  recalled  for  further  cross 
examination  and  the  question  was  propounded  to  him,  "do  you  believe  in  the 


Digitized  by  VjOOQIC 


507-5*3  §§  Civil  Procedure  —  Notes*  40 

christian  religion  or  in  the  existence  of  a  Supreme  Being. M  The  court  sustained  an 
objection  to  the  question.  The  recalling  of  a  witness,  after  he  has  been  examined 
and  discharged,  rests  in  the  sound  discretion  of  the  court;  therefore,  neither  party 
can  recall  a  witness  for  further  examination  as  a  matter  of  right.  The  proper  prac- 
tice is  to  ask  and  obtain  leave  of  the  court  before  attempting  to  recall  a  witness; 
Nixon  v.  Beard,  111-142. 

507.  Party  producing  not  to  impeach — Bxoeption.  By  force  of  section  1796 
the  provisions  of  this  section  govern  in  criminal  prosecutions  and  it  has  been  re- 
peatedly decided,  hereunder,  that  a  party  may  contradict  his  own  witness  by  evidence 
of  statements  made  out  of  court.  The  only  limitation  is  that  the  witness  shall  not 
be  contradicted  unless  he  has  given  testimony  prejudicial  to  the  party  by  whom  he 
was  called;  Conway  v.  State,  118-488.  (a)  The  rule  permitting  a  party  to  contradict 
his  own  witness  applies  only  where  the  testimony  is  a  surprise  to  the  party  calling 
him  and  is  prejudicial.  Thus,  a  witness  called  by  the  defendant  denied,  in  answer 
to  a  question,  that  he  had  had  sexual  intercourse  with  the  plaintiff;  it  was  not  error  to 
refuse  to  allow  defendant  to  prove  by  other  witnesses  declarations  of  the  witness 
to  the  contrary,  (b)  A  witness  for  defendant,  in  an  action  for  slander,  testified  that 
he  had  a  conversation  with  the  defendant  during  March,  which  the  defendant  denied, 
offering  to  prove  that  the  conversation  occurred  during  November  and  to  state  what 
was  said.  No  impeaching  question  having  been  asked  of  the  witness,  the  testimony 
of  defendant  as  to  the  conversation  in  November  was  not  competent  evidence; 
Miller  v.  Cook,  124-103. 

If  a  party  to  an  action  is  examined  de  bene  esse,  under  section  510,  the  adversary 
party  may  introduce  the  examination  of  such  party  in  evidence.  The  examination 
must,  however,  be  introduced  as  an  entirety,  and  whether  the  party  is  regarded  as  a 
witness  testifying  before  the  court  or  not,  the  opposing  party  is  not  concluded  from 
showing  by  other  witnesses  the  contrary  of  that  which  appears  in  the  examination.  A 
witness,  under  this  section,  may  be  impeached,  even,  by  showing  that  he  has  made 
statements  out  of  court,  which  differ  from  his  evidence  in  court,  and  may  contradict 
him  by  other  evidence;  Crocker  v.  Agenbroad,  122-586. 

The  right  of  a  party  producing  a  witness  to  show  that  he  has  made  statements  dif- 
ferent from  his  present  testimony,  on  the  ground  of  surprise,  is  a  matter,  necessarily, 
left  very  much  to  the  discretion  of  the  trial  court,  and  as  the  presumptions  are  all 
in  favor  of  the  trial  court,  the  supreme  court,  on  appeal,  can  not  say  that  the  trial 
court  erred  in  its  decision  made,  unless  an  abuse  of  the  exercise  of  its  discretion  be 
shown;  Miller  v.  Cook,  127-342. 

508.  Impeachment.  A  witness  can  not  be  impeached  on  a  purely  collateral  mat-* 
ter.  In  an  action  to  recover  for  a  personal  injury  resulting  from  the  neglect  of  a  city 
as  to  the  repair  of  a  sidewalk,  in  which  there  was  no  answer  filed  by  the  defendant 
presenting  any  issue  as  to  a  champertous  agreement  between  plaintiff  and  her  attor- 
ney, evidence  as  to  such  a  contract  was  irrelevant  and  purely  collateral;  Elkhart  v. 
Witman,  122-540. 

509.  Party  may  be  examined.  The  language  of  this  section,  that  the  M  party  may 
be  examined  as  a  witness,"  clearly  implies  that  the  usual  course,  embracing  a  direct 
examination  and  a  cross  examination,  may  be  pursued  and  the  cross  examination  is 
competent  evidence  in  his  behalf;  Mosier  v.  Stoll,  119-250. 

510.  Time — Before  whom  —  Notioe.  Where  a  party  to  an  action  is  examined 
out  of  court,  under  the  provisions  of  this  section,  the  opposing  party  may  introduce 
his  examination  in  evidence  and  then  give  in  testimony  a  state  of  facts  directly  in  con- 
flict with  some  of  the  answers  made  on  such  examination.  In  addition  he  may  nega- 
tive in  specific  and  direct  language  certain  of  such  answers.  The  examination  must 
be  introduced  as  an  entirety;  the  opposing  party  is  not,  however,  by  introducing  it, 
precluded  by  the  answers  made  and  contained  therein.  Whether  the  party  so  exam- 
ined de  bene  esse  is  regarded  as  a  witness  testifying  in  the  presence  of  the  court  or 
not,  the  adversary  party  is  not  concluded  by  showing  by  other  witnesses  the  contrary 
of  what  appears  in  the  examination  (see  §  607);  Crocker  v.  Agenbroad,  122-586. 

613.  Penalty  for  refusing  to  attend.  A  party  to  an  action  maybe  examined  either 
at  or  before  the  trial  concerning  any  matters  stated  in  his  pleading,  and  for  that  pur- 
pose his  attendance  at  the  trial  or  before  an  examining  magistrate  or  person  properly 
authorized  may  be  enforced  (§  509).  Failing  to  attend  for  such  an  examination,  or  hav- 
ing attended,  failing  to  answer  pertinent  questions,  he  may  be  subjected  to  the  con- 
sequences prescribed  in  the  statute.    Where,  however,  no  summons  issues,  a  defend* 
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ant  will  aot  be  in  contempt  of  the  process  of  any  court  or  officer  for  not  attending  on 
a  notice  of  the  plaintiff,  and  hence  is  not  subject  to  the  consequences  provided  in  this 
section;  Btsh  v.  Beatty,  i n-405;  White  v.  Morgan,  119-340. 

ARTICLE  19  — TRIAL  BY  JURY. 

516..  Action — When  for  issue  and  trial.  At  the  time  a  complaint  was  filed  it  bore 
the  following  indorsement,  "  Clerk  will  docket  this  cause  for  trial  January  10th,  1887,. 
and  issue  summons  returnable  that  date."  After  the  time  named  as  the  return  day  of 
the  summons,  defendant  entered  a  special  appearance  and  moved  to  "  set  aside,  sup- 
press and  quash  the  summons  and  the  service  thereof,  on  the  ground  that  the  above 
indorsement  of  complaint  was  not  a  substantial  compliance  with  the  provisions  of  this 
section  and  that,  therefore,  such  summons  had  been  improvidently  issued.  The  motion 
was  properly  overruled;  the  above  indorsement  substantially  complies  with  the  re- 
quirement of  the  section  and  authorizes  the  issue  of  a  summons  and  fixes  the  day  on 
which  it  shall  be  made  returnable;  Moore  v.  Glover,  116-369. 

The  provision  in  section  1066,  requiring  a  party  obtaining  a  new  trial,  as  of  right, 
to  give  the  opposite  party  ten  days'  notice  thereof  before  the  term  next  succeeding  the 
granting  of  the  application,  is  merely  to  prevent  either  party  from  forcing  the  other 
in  to  trial  during  die  term  at  which  the  new  trial  is  granted,  under  the  provisions  of 
this  section.  This  section  supersedes  and  takes  the  place  of  section  602  of  the  Civil 
Code  of  1852  (2  R.  S.,  1876,  p.  253),  the  only  difference  being  in  relation  to  the  term 
before  which  the  party  obtaining  the  new  trial  shall  give  the  notice.  Under  the  old  law, 
it  was  the  term  of  court  "  at  which  the  action  stands  for  trial; "  while  under  the  law 
mow  in  force,  it  is  "  the  term  next  succeeding  the  granting  of  the  application;"  Stan- 
ley v.  Holliday,  113-529. 

626.  Struck  jury,  upon  notice.  This  section  recognizes  the  right  of  challenge  for 
cause  and  impliedly,  at  least,  prohibits  any  other  challenge.  The  mention  of  the 
challenge  for  cause  excludes,  by  implication,  peremptory  challenges  —  expressio 
unius  est  exclusio  alterius.  This  section  is  a  part  of  a  separate  enactment  of  1861 
(S.,  p.  45)  and  considered  as  such  and  as  of  a  date  long  subsequent  to  the  Code  of 
1852  (2  R.  S.,  1^76,  p.  161)  which  provided  for  challenges  for  jurors  (§  631),  its  proper 
construction  is  That  the  right  of  peremptory  challenge  of  struck  jurors  is  denied;  May 
v.  Hoover,  112-457.     [See  $  6661,  ante,  for  section  as  amended,  1891. 

633.  Manner  of  trial.  Under  the  sixth  clause  of  this  section,  neither  instructions 
requested  by  a  party  and  refused  by  the  court,  nor  those  given  by  the  court  of  its  own 
notion  can  be  made  a  part  of  the  record  unless  signed  by  the  trial  judge;  Silver  v. 
Parr,  115-114. 

Where  the  answer  interposed  does  not  make  such  an  admission  of  the  facts  alleged 
in  the  complaint  as  that  the  plaintiff  would  not  be  required  to  introduce  any  evidence/ 
in  the  first  instance,  to  entitle  him  to  judgment  it  is  not  error  for  the  court  to  refuse 
to  permit  the  defendant  to  open  and  close  the  argument.  As  where  the  pleading 
pleaded  is  in  the  nature  of  an  argumentative  denial  of  the  facts  alleged  in  the  com- 
plaint; Rahm  v.  Deig,  121-289. 

634.  Special  instrnotion  before  argument.  The  court  refused  to  allow  counsel  for 
the  plaintiff  to  read  and  construe,  in  argument  to  the  jury,  the  instructions  which  it 
had  prepared  and  read  to  counsel,  in  advance  of  the  argument,  on  request,  as  provided 
for  in  this  section.  This  was  not  erroneous.  The  utmost  counsel  was  entitled  to  was 
to  read  the  instructions  to  the  jury  and,  in  the  light  thereof,  comment  on  the  facts. 
The- purpose  of  the  legislature  was  to  enable  counsel,  in  advance  of  their  arguments, 
to  know  the  views  of  the  court  as  to  the  law  of  the  case  and,  so  far  as  the  instructions 
might  be  favorable  to  either  side,  that  counsel  on  that  side  might  have  the  benefit 
thereof;  Scott  v.  Scott,  124-68. 

636.  Exceptions  to  instructions.  It  may  well  be  doubted  whether  the  instructions 
of  the  court  are  such  papers  as  may,  under  section  660,  be  made  a  part  of  the  rec- 
ord by  "  an  order  of  the  court "  in  any  case;  or  whether  the  instructions  can  be  made 
a  part  of  the  record  in  any  other  manner  than  by  bill  of  exceptions,  or  in  the  mode 
prescribed  in  and  by  this  section;  C,  I.,  St.  L.  &  C.  Ry.  Co.  v.  Lutes,  112-282. 

Where  a  transcript  of  record,  on  appeal,  contains  a  complete  series  of  instruc- 
tions, at  an  appropriate  place,  consecutively  numbered,  signed  by  the  judge,  filed 
and  with  a  proper  caption  on  the  margin  of  each  of  which  instructions  there  is  a  mem- 
orandum that  it  was  given  and  excepted  to,  also,  signed  by  the  judge,  such  instruc- 
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tions  are,  under  this  section,  properly  in  the  record  without  a  bill  of  exceptions  or 
order  of  court.  The  presumption  is  that  they  include  all  the  instructions  given  by 
the  court;  Lower  v.  Franks,  H5-337- 

This  section  relates  exclusively  to  civil  cases;  Meredith  v.  State,  122-515. 

637.  Brief  notes  by  judge.  The  language  of  this  section,  requiring  the  court  to 
make  brief  notes  of  the  evidence  of  the  parties,  when  requested  so  to  do  by  either 
party,  is  imperative;  evidently  the  request  must  be  made  at  the  beginning  of  the  trial. 
If  no  request  is  made  the  court  is  not  required  to  take  any  notes  of  the  evidence; 
Hartlep  v.  Cole,  120-252. 

642.  Jury,  when  discharged.  The  length  of  time  that  a  jury  shall  be  kept  to- 
gether,  in  a  criminal  case,  without  a  verdict  is  a  matter  very  mucn  within  the  discretion 
of  the  court.  It  is  only  in  cases  where  there  has  been  an  abuse  of  the  discretion- 
ary power  that  a  court  of  last  resort  will  interfere.  The  discharge  of  the  jury  because 
of  the  inability  of  the  jurors  to  agree,  after  it  is  apparent  to  the  court  that  they  can 
not  agree  upon  a  verdict,  constitutes  a  good  cause  for  its  discharge  and  leaves  the  ac- 
cused subject  to  be  tried  by  another  jury;  State  v.  Leach,  120-125. 

646-6.  Jury  may  find  special  verdict.  Where  there  is  a  request  for  a  special  verdict 
it  is  the  duty  of  the  court  to  instruct  the  jury  as  to  the  nature  of  the  action,  the  issues 
and  the  form  of  the  verdict;  general  instructions  as  to  the  law  of  the  case  are  not 
proper.  It  is  the  duty  of  the  jury  to  find  the  facts,  leaving  it  for  the  court  to  deter- 
mine the  rights  and  liabilities  of  the  parties  from  such  facts;  Stayner  v.  Joyce,  120-100; 
L.,  N.  A.  &  C.  Ry.  Co.  v.  Hart,  119-285. 

This  statute  does  not  designate  the  stage  of  the  proceedings  after  which  it  will  be 
too  late  to  request  a  special  finding;  but,  evidently,  the  request  must  be  made  at  the 
beginning  of  the  trial.  The  language  of  the  section  is  imperative,  but  the  time  for  the 
request  is  left  to  the  sound  discretion  of  the  trial  court.  If  it  be  not  made  at  the 
commencement  of  the  trial  the  right  to  a  special  finding  is  waived  and  thereafter  it  is 
a  matter  for  the  court  whether  or  not  it  will  make  a  special  finding;  Hartlep  v.  Cole, 
120-252;  Kopelke  v.  Kopelke,  112-443.  fl 

After  the  evidence  was  closed  in  the  cause,  each  party  requested  the  court  to  in- 
struct the  jury  in  writing  and  to  indicate  before  argument  what  instruction  would  be 
given.  After  the  close  of  the  argument,  in  the  effort  to  settle  on  the  instruction,  but 
before  the  court  had  announced  its  conclusion,  defendant  requested  tnat  the  jury  be 
required  to  return  a  special  verdict,  which  request  was  granted.  It  was  contended, 
on  appeal,  that  this  was  error,  that  defendant  had  waived  his  right  to  a  special  ver- 
dict by  request  to  instruct  in  writing  etc.  It  was  not  error  to  grant  the  request  for  a 
special  verdict  —  the  court  had  a  right  to  require  a  special  verdict  without  request; 
Lowman  v.  Sheets,  124-421. 

(a)  When  a  jury  is  instructed,  by  the  court,  to  return  a  special  verdict  in  a  cause 
either  party,  under  the  supervision  of  the  court,  has  the  right  to  submit  to  the  jury 
a  draft  of  a  special  verdict,  embracing  the  facts  in  the  cause  which  he  believes  the 
evidence  tends  to  prove.  (6)  Should  the  plaintiff  submit  a  draft  omitting  some  fact 
material  to  his  recovery,  that  is  not  a  matter  of  which  the  defendant  has  a  right  to 
complain  —  such  omission  inures  to  his  benefit,  (c)  If  a  draft  presented  shall  omit 
some  fact  which  the  opposite  party  thinks  should  be  passed  on  by  the  jury,  he  has 
the  right  to  submit  a  draft,  prepared  by  himself,  embracing  such  additional  fact.  The 
question,  however,  could  not  be  raised  by  objecting  to  the  submission  of  a  draft  by 
his  opponent  containing  matters  proper  to  be  submitted;  L.  S.  &  M.  S.  Ry.  Co.  v. 
Stupak,  123-224;  LVille  etc.  Ry.  Co.  v.  Hart,  119-273. 

A  party  has  a  right  to  require  answers  to  the  interrogatories  propounded  by  the 
opposite  party.  The  party  who  secures  the  submission  of  interrogatories  may  not 
withdraw  them  after  the  return  of  the  general  verdict.  Proper  interrogatories  being 
submitted  they  can  not  be  withdrawn  without  the  consent  of  the  parties;  Duesterberg 
v.  State,  ex  rel.,  1 16-145. 

It  is  new  practice,  but,  it  is  not  reversible  error  for  the  court  at  the  request  of 
parties,  to  deliver  special  interrogatories  to  the  jury  in  a  sealed  envelope  with  an  in- 
struction not  to  open  the  envelope  until  a  general  verdict  has  been  agreed  on.  The 
statute  provides  that  the  interrogatories  are  to  be  answered  only  after  a  general  ver- 
dict has  been  agreed  on;  Summers  v.  Tarnay,  123-564. 

It  is  the  office  of  a  special  verdict  to  find  the  facts  and  not  the  evidence  or  conclu- 
sions of  law.  It  is  as  well  settled  that  it  does  not  follow  that  because  a  special  ver- 
dict may  contain  evidence,  conclusions  of  law,  facts  dehors  the  issue,  or  fails  to  find 
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facts  proven,  a  motion  for  venire  de  novo  must  be  sustained.  Matters  thus  improp- 
erly found  will  be  disregarded.  If,  however,  stripped  of  those  matters  the  verdict 
is  jet  sufficient  to  lead  to  and  support  a  judgment  either  way  under  the  issues  as 
made  by  the  pleadings,  a  motion  for  venire  de  novo  will  be  overruled.  If  such  a 
verdict  fails  to  find  facts  established  by  the  evidence,  or  finds  facts  not  established 
by  the  evidence,  the  remedy  is  by  a  motion  for  new  trial  and  not  by  motion  for  venire 
de  novo;  I.,  B.  &  W.  Ry.  Co.  v.  Finnell,  116-420. 

There  is  no  error  in  refusing  to  compel  a  jury  to  state  evidence  in  answers  to  in- 
terrogatories. The  practice  of  asking  for  items  of  evidence  has  been  justly  and 
severely  censured;  Schnurr  v.  Stultz,  119-431. 

It  is  improper  to  ask  interrogatories  designed  to  elicit  items  of  evidence  —  the  ob- 
ject of  the  statute  is  to  .obtain  the  facts,  not  merely  the  evidence.  The  practice  of 
propounding  a  great  number  of  interrogatories  has  often  been  censured,  and  it  is  very 
doubtful  whether,  if  many  interrogatories  are  permitted,  some  proper  and  some  im- 
proper, the  court  would  not  be  justified  in  rejecting  all  instead  of  being  compelled 
to  select  the  good  from  the  bad;  L.,  N.  A.  &  C.  Ry.  Co.  v.  Cauley,  1 19-143. 

When  a  jury  fails  fully  and  properly  to  answer  interrogatories  the  proper  practice 
is  to  send  the  body  back  to  its  room,  that  the  jurors  may  reconsider  and  answer 
further.  If  the  evidence  is  of  such  a  character  that  they  can  not  answer  the  inter- 
rogatories, or  if  they  can  not  agree  on  proper  answers,  they  should  so  state.  An- 
swers to  interrogatories  propounded  to  a  jury  can  not  be  brought  into  question  by  a 
motion  for  a  venire  de  novo  —  if  the  verdict  is  in  proper  form  such  a  motion  will  not 
lie;  Dockerty  v.  Hutson,  125-103. 

A  court  may  refuse  to  require  a  jury  to  retire  and  make  more  definite  answers  to  in- 
terrogatories and  it  will  not  be  available  error  if  the  answers  would  not,  if  given, 
change  the  result  as  to  the  judgment  to  be  rendered  but,  where,  in  an  action  to 
recover  damages  for  negligence,  defendant  seeks  to  show  contributory  negligence  on 
the  part  of  the  plaintiff,  the  jury  having  returned  evasive  and  improper  answers  to 
interrogatories  pertinent  to  the  issue,  it  is  error  to  overrule  a  motion  for  more  definite 
and  certain  answers;  C,  C.  &  I.  Ry.  Co.  v.  Asbury,  120-291. 

The  refusal  of  a  court  to  require  the  jury  to  retire  and  make  further  answer  to  in- 
terrogatories to  which  they  have  answered  "  no  evidence,"  is  not  available  error,  in  a 
case  where,  if  the  jury  should  have  returned  answers  to  such  interrogatories  the  most 
satisfactory  to  the  party  who  complains  of  the  answers  as  made,  the  result  would  not 
have  been  different;  Hudson  v.  Houser,  123-317;  Grand  R.  etc.  RR.  Co.  v.  Ellison, 
118-234. 

This  statute  authorizes  a  finding  by  a  jury  on  particular  questions  of  fact.  Under 
it,  interrogatories  propounded  to  the  jury  must  call  for  findings  specially,  on  particular 
questions  of  fact  pertinent  to  and  involved  in  the  issue  and  essential  to  its  support 
on  the  one  side  or  the  other  and  which,  therefore,  would  be  impliedly  covered  by  the 
general  verdict;  Manning  v.  Gasharie,  27-399;  i.  e.  d.,  the  particular  facts  which  the 
jury  may  be  required  to  find  specially  are  facts  which  underlie  the  rights  of  the  parties 
and  which  may  be  established  by  the  evidence;  Blacker  v.  Slown,  114-325. 

It  is  not  the  object  of  this  statute  to  permit  many  interrogatories  to  go  to  the  jury 
and  certainly  not  to  permit  the  repetition  of  questions.  The  statute  is  designed  to 
elicit  material  facts,-  not  mere  items  of  evidence.  It  was  not  intended  that  interroga- 
tories should  be  employed  to  harass  or  confuse  jurors.  But,  the  purpose  of  the  stat- 
ute is  to  elicit  the  facts,  so  that  the  court  may  pronounce  judgment  on  them.  So  it 
is  not  error  to  refuse  to  require  the  jury  to  give  a  more  definite  answer  to  an  inter- 
rogatory, where  the  answers  to  other  interrogatories  cover  the  matters  referred  to 
therein;  L.,  N.  A.  &  C,  Ry.  Co.  v.  Kane,  120-141. 

The  law  does  not  intend  that  interrogatories  shall  be  submitted  calling  for  a 
finding  on  mere  items  of  evidence;  what  the  statute  declares  and  intends  is  that  the 
jury  may  be  required  to  find  material  and  substantive  facts.  It  is  the  duty  of  the 
court  not  to  permit  the  jury  to  be  embarrassed  and  confused  by  a  great  number  of  in- 
terrogatories. The  interrogatories  should  be  clear  and  as  few  in  number  as  will  elicit 
the  material  facts;  L.,  N.  A.  &  C.  Ry.  Co.  v.  Hubbard,  116-196. 

An  objection  that  a  special  verdict,  which  is  otherwise  sufficient  does  not  cover 
the  issues  in  the  cause,  or  so  far  cover  them  that  the  plaintiff  is  entitled  to  a  judgment, 
is  not  presented  by  a  motion  for  a  venire  de  novo,  but  by  a  motion  for  a  new  trial  or 
a  motion  for  judgment  on  the  verdict.  If  such  special  verdict  contains  no  finding 
as  to  certain  facts  alleged  in  the  complaint,  such  facts  will  be  regarded  as  found 
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against  the  plaintiff,  and  the  refusal  of  the  court  to  give  instructions  asked  by  the  de- 
fendant relating  to  such  facts  is,  at  most,  a  harmless  error;  L.f  N.  A.  &  C.  Ry.  Co.  v. 
Hart,  119-277. 

(a)  This  statute  does  not  require  interrogatories  to  be  submitted  to  the  adverse 
party.  While  it  is  the  proper  and  better  practice  that  opposing  counsel  should  have 
an  opportunity  to  examine  and  submit  any  objection  they  may  have  to  them,  that 
matter  is  necessarily,  to  a  great  extent,  as  is  the  time  for  their  submission,  under  the 
control  and  discretion  of  the  trial  court.  So  (b)  when  the  court  receives  such  inter- 
rogatories during  the  progress  of  the  argument,  submits  them  to  the  jury,  and  the 
jury  answers  them,  neither  cause  constitutes  such  error  as  will  reverse  a  judgment; 
Sherfey  v.  E.  &  T.  H.  RR.  Co.,  121-430. 

It  is  proper  for  counsel,  in  argument,  to  comment  on  an  interrogatory  which  it  is 
proposed  to  propound  to  the  jury;  and,  to  array  the  evidence  which  bears  on  it; 
Gresley  v.  State,  ex  rel.,  123-75. 

A  motion  to  strike  out  part  of  a  special  verdict  of  the  jury  will  not  lie.  If  a  part 
objected  to  is  immaterial,  it  will  be  treated  by  the  court  as  surplusage;  L.,  N.  A.  & 
C.  Ry.  Co.  v.  Hart,  119-281. 

(1)  The  fact  that  answers  to  special  interrogatories  are  contradictory  or  inconsistent 
with  each  other,  affords  no  ground  for  a  venire  de  novo.  Where  such  answers  are 
only  contradictory  or  inconsistent  they  neutralize  each  other  and  permit  the  general 
verdict  to  remain  unimpeached.  (2)  Where  a  jury  has  failed  to  answer  an  appro- 
priate and  material  interrogatory,  or  has  answered  it  defectively  or  imperfectly,  or 
has  omitted  to  verify  the  answer,  in  some  suitable  way  or  place,  by  the  signature  of 
its  foreman,  the  proper  practice  is  to  object  to  the  reception  of  the  verdict  and  the  ac- 
companying papers  pertaining  to  the  interrogatories.  (3)  Where  the  verdict  and  ac- 
companying papers  are  received  without  objection,  the  party  complaining  can  not. 
afterward  have  a  venire  de  novo,  or  any  other  relief,  from  the  failure  of  the  jury  in 
any  of  the  respects  stated;  C.  &  E.  I.  RR.  Co.  v.  Ostrander,  116-263. 

647.  Special  controls  general.  The  general  verdict  embraces  the  whole  issue  and, 
necessarily,  decides  all  material  questions  in  favor  of  the  party  in  whose  favor  it  is. 
That  decision  must  stand,  unless  some  one,  at  least,  of  the  answers,  states  a  fact  fatal 
to  recovery.  It  is  essential  that  the  facts  shall  be  stated,  for  presumptions  are  made 
in  favor  of  the  general  verdict  and  not  in  favor  of  the  answers  to  special  interrogato- 
ries; N.  Y.  C.  &  St.  L.  Ry.  Co.  v.  G.  R.  &  I.  RR.  Co.,  116-62. 

The  general  verdict  necessarily  determines  all  the  material  questions  in  favor  of  the 
party  to  whom  the  verdict  is  given,  and  unless  the  facts  stated  in  the  answers  to  inter- 
rogatories are  so  clearly  antagonistic  to  the  decision  impliedly  embodied  in  the  general 
verdict  as  to  be  irreconcilable  with  it.  the  judgment  must  stand.  Answers  to  interroga- 
tories can  not  be  aided  by  intendment.  The  rule  is  that  intendments  will  be  made  in 
favor  of  the  general  verdict,  and  not  in  favor  of  answers  to  special  interrogatories; 
Poseyville  v.  Lewis,  126-81. 

A  general  verdict,  necessarily,  embodies  the  decision  of  the  jury  as  to  the  right  of  the 
whole  case  on  the  law  and  the  evidence,  while  answers  to  interrogatories  find  only  on 
special  questions  of  fact.  Hence,  it  is  no  more  than  reasonable  and  just  to  hold — as 
it  has  often  been  held —  that  a  general  verdict  will  stand,  unless  the  antagonism  be- 
tween it  and  the  special  answers  is  so  clear  and  strong  as  to  preclude  a  reconciliation; 
Rogers  v.  Leyden,  127-59. 

A  general  verdict  must  control,  unless  the  facts  found  in  answer  to  interrogatories 
are  utterly  destructive  to  it;  G.  R.  etc.  R£.  Co.  v.  Ellison,  117-234;  Cine.  etc.  RR. 
Co.  v.  Clifford,  113-460.  No  intendments  can  be  made  in  aid  of  the  answers  to  inter- 
rogatories, nor  will  they  defeat  the  general  verdict  if  they  are  themselves  contradictory; 
Chi.  etc.  RR.  Co.  v.  Ostrander,  116-259.  In  respect  of  this,  only  the  facts  answered 
can  be  considered,  not  mere  items  of  evidence  improperly  thrust  into  the  special  ver- 
dict or  answers  to  special  interrogatories;  Kirkpatrick  v.  Reeves,  121-280;  L'ville 
etc.  Ry.  Co.  v.  Cauley,  1 19-142. 

If  there  is  any  reasonable  hypothesis  whereby  the  general  verdict  and  the  answer  to 
interrogatories  can  be  reconciled,  the  general  verdict  will  be  sustained,  and  a  motion 
for  judgment  non  obstante  veredicto  overruled;  Clark  v.  Coffin  Co.,  125-280;  West. 
Ins.  Co.  v.  S.  B.  Manuf.  Co.,  124-179;  Gd.  R.  etc.  RR.  Co.  v.  Ellison,  117-234. 

(a)  A  judgment  will  be  rendered  on  answers  to  interrogatories  only  when  they  are 
in  direct  conflict  and  irreconcilable  with  the  general  verdict;  Greenfield  v.  State, 
ex  rel.,  113-597.    {&)  When  answers  to  interrogatories  are  inconsistent  and  antago- 
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nistic  to  each  other  the  general  rerdict  remains  unimpaired  and  controls  the  judg- 
ment; Gd.  R.  etc.  RR.  Co.  v.  Ellison,  117-234.  (c)  Interrogatories  which  call  for 
answers  as  to  mere  matters  of  evidence  and  not  facts  are  improper;  L'ville  etc. 
Co.  v.  Cauley.  1 19-143;  s.  c.f  Schnurr  t.  Stults,  119-429.  (</)  Wherefore,  where 
answers  to  interrogatories  are  contradictory,  and  one  of  the  interrogatories  so  an- 
swered is  improper  it  neutralizes  the  other  and  the  general  verdict  stands;  Gates  v. 
Scott,  123-461. 

It  is  a  mistake  to  suppose  that  a  special  verdict  is  to  be  dealt  with  in  disconnected 
fragments.     It  is  to  be  taken  as  an  entirety;  L.,  N.  A.  &  C.  Ry.  Co.  v.  Balch,  122-584. 

On  a  motion  for  judgment  on  the  answers  to  interrogatories,  non  obstante  the 
general  verdict,  every  reasonable  presumption  will  be  indulged  in  favor  of  the  general 
verdict,  and  if,  by  any  reasonable  hypothesis,  the  answers  can  be  reconciled  with  the 
general  verdict,  the  latter  must  stand.  They  override  the  general  verdict  only  when 
ooth  can  not  stand  together,  the  antagonism  being  such,  upon  the  face  of  the  record, 
as  is  beyond  the  possibility  of  being  removed  by  any  evidence  legitimately  admissible 
under  the  issues  in  the  cause;  I.  &  V.  RR.  Co.  v.  Lewis,  119-223. 

Answers  to  interrogatories  override  the  general  verdict  only  when  both  can  not 
stand  together,  the  antagonism  being  such,  on  the  face  of  the  record,  as  is  beyond 
possibility  of  being  removed  by  any  evidence  legitimately  admissible  under  the  issues 
in  the  cause;  Lock  wood  v.  Rose,  125-594;  Kirkpatrick  v.  Reeves,  121-280;  Ind'polis 
etc.  RR.  Co.  v.  Lewis,  119-218.  On  motion  for  judgment  on  the  answer  non  ob- 
stante veredicto,  every  reasonable  presumption  will  be  indulged  in  favor  of  the 
general  verdict,  and  if,  by  any  reasonable  hypothesis,  the  answers  can  be  reconciled 
with  the  general  verdict,  the  latter  must  stand;  Lock  wood  v.  Rose,  125-593. 

If  the  special  verdict  fails  to  state  all  the  material  facts,  judgment  is  properly  entered 
in  favor  of  defendant.  The  party  having  the  burden  of  proof  can  not  have  judgment 
unless  the  special  verdict  finds  all  the  facts  essential  to  a  recovery;  Waymire  v.  Lank, 
12 1-2. 

Where  the  jury  finds  the  facts  as  to  a  former  case  between  the  same  parties,  and  it 
appears  that  the  judgment  rendered  in  such  prior  cause  is  a  bar  to  the  second  action, 
the  court  may  disregard  a  finding  by  the  jury  that  the  matters  involved  in  the  second 
action  were  not  adjudicated  in  the  first  and  render  judgment  for  defendant  on  the 
special  verdict.  It  is  for  the  court  to  determine  whether  the  facts  found  by  the  jury 
constitute  res  ad  judicata;  Nicklessv.  Pearson,  126-489. 

The  rule  which  obtains  in  the  supreme  court  is,  that  if  the  general  verdict  is  sup- 
ported by  the  evidence  a  motion  for  a  new  trial,  which  assigns  as  a  reason  that  it  is 
not  so  supported,  will  be  overruled,  without  regard  to  the  manner  in  which  interroga- 
tories were  asked;  Staser  v.  Hogan,  120  Ind.  207.  If  it  were  found  that  answers  to  in- 
terrogatories were  inconsistent  with  each  other  and  were  not  supported  by  the  evi- 
dence, that  fact  might  be  influential  to  induce  the  supreme  court  to  grant  a  new  trial 
—  in  order  to  prevent  a  failure  of  justice.  Where  answers  to  interrogatories,  fairly 
put,  make  clearly  apparent  a  disposition  on  the  part  of  the  jury  to  distort  the  evi- 
dence, in  order  to  make  a  case  favorable  to  one  party  or  the  other,  there  are  au- 
thorities, of  great  weight,  which  hold  it  to  be  the  duty  of  the  court  to  set  the  ver- 
dict aside  and  award  a  new  trial.  The  supreme  court  of  Indiana  would  unhesi- 
tatingly adopt  this  view  in  a  proper  case;  C,  St.  L.  &  P.  RR.  Co.  v.  Kennington, 
123-410. 

648.  Money  verdict.  A  jury  returned  in  to  court  two  general  verdicts,  each 
signed  by  the  foreman,  thus:  (1)  "We,  the  jury,  find  for  the  plaintiff  and  assess  his 
damages  in  the  sum  of  $800";  (2)  "We,  the  jury,  find  for  the  defendants  on  the 
counter  claim  and  set  off  and  assess  the  damages  in  the  sum  of  $300."  Each  of 
these  was  responsive  on  the  issue  joined,  the  complaint  being  based  on  a  complaint  for 
care  and  maintenance;  the  defense,  inter  alia,  setting  up  a  set  off  and  a  counter  claim. 
Here  is  the  case  of  conflicting  verdicts  by  one  jury  rendering  it  impossible  on  the 
face  of  the  findings  to  determine  what  the  judgment  shall  be,  inasmuch  as  it  can  not 
be  ascertained  whether  the  jury  intended  to  award  a  recovery  to  the  plaintiff  or  to  the 
defendant  If  the  defendant  was  entitled  to  $300  —  as  the  jury  finds  —  on  his 
counter  claim,  the  plaintiff  could  not  recover;  if,  on  the  other  hand,  the  plaintiff  was 
entitled  to  recover  $800  —  as  the  jury,  also,  finds  —  the  defendant  could  not  recover 
on  his  counter  claim.  In  this  state  of  case,  the  only  thing  for  the  trial  court  to  do, 
after  receiving  the  verdict,  was  to  award  a  venire  de  novo.  Beyond  doubt  the  court 
might  properly  have  ordered  a  correction  of  the  verdict  before  the  discharge  of  the 
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jury;  this,  however,  not  having  been  done  the  court  was  powerless  to  frame  a  single 
verdict  on  all  the  issues  on  which  to  render  judgment  (see  §  664);  Baughan  v.  Baug- 
han,  114-75. 

661.  Special  finding  by  oourt  A  finding  of  the  court,  on  the  trial  or  hearing  of 
a  cause,  no  matter  how  full  or  extended  it  may  be,  will  always  be  regarded  in  the  su- 
preme court  as  a  general  finding,  unless  it  be  shown,  by  the  record,  that  the  finding 
was  made  in  writing,  at  the  request  of  one  or  both  of  the  parties  and  signed  by  the 
trial  judge;  Conner  v.  Marion,  11 2-5 19. 

A  special  finding  made  by  a  court  without  a  request  of  one  of  the  parties  will  be 
treated,  in  the  supreme  court,  as  a  general  finding,  onlv;  Weaver  v.  Shipley,  127-534. 

A  finding  which  is  not,  in  the  technical  sense  of  the  Code,  a  special  finding,  will  not 
be  disregarded  because  it  specifically  states  the  facts  found  and  is  not  in  general 
terms  a  finding  for  the  plaintiff  or  defendant.  All  findings  which  are  not  technically 
special  findings  are  regarded  and  treated  as  general  findings;  so,  where  the  facts  are 
stated,  an  erroneous  modification  of  the  finding,  on  the  motion  of  a  party,  is  harmless; 
Levy  v.  Chittenden,  120-41. 

Where  a  court,  sua  sponte,  called  a  jury,  to  which  it  submitted  questions  of  fact 
for  the  information  of  court,  and,  on  the  return  of  the  answers  to  questions  submitted 
to  such  jury,  the  court  prepared  what  purported  to  be  a  special  finding  of  the  facts 
proven,  the  case  and  its  conclusions  of  law  thereon,  and  it  did  not  appear  that  the  court 
made  such  special  findings  at  the  request  of  any  of  the  parties  to  the  proceeding,  the 
supreme  court  is  not  at  liberty  to  treat  it  as  a  special  finding,  but  must  treat  the  case 
as  one  in  which  the  court  entered  a  general  finding;  Sheets  v.  Bray,  125-35. 

It  is  the  province  of  a  special  finding  to  state  the  facts  proven  on  the  trial.  Where  a 
party  to  the  suit  prays  the  court  to  find  certain  facts  in  addition  to  those  stated  in  the 
special  finding  and  that  prayer  is  denied,  on  an  exception  reserved,  in  the  absence  of 
the  evidence  from  the  record  the  supreme  court  is  unable  to  determine  whether  there 
was  any  evidence  before  the  court  tending  to  prove  these  additional  facts  or  not.  In 
support  of  the  legal  presumption  that  every  thing  is  rightly  done  in  court,  the  court 
must  presume  that  there  was  no  evidence  of  the  additional  facts  which  the  court  was 
requested  to  find;  Hays  v.  Hostetter,  125-65. 

A  special  finding  must  find  the  facts  and  state  neither  conclusions  of  law  nor  mere 
matters  of  evidence.  The  ultimate  facts  must  be  stated  —  not  the  evidence  by  which 
they  are  established;  Perkins  v.  Hay  ward,  124-450. 

If  evidence  be  intermingled  in  a  finding  of  facts  and  sufficient  facts  be  found 
to  support  the  conclusion  of  law,  the  fact  that  the  court  has  intermingled  with  the 
finding  of  facts  statements  or  items  of  evidence  will  not  vitiate  the  finding.  If, 
by  eliminating  from  the  finding  the  items  of  evidence,  there  be  sufficient  facts  found  to 
support  the  conclusions  of  law,  and  the  proper  conclusion  of  law  is  stated  from  the 
facts  found,  there  is  no  error  in  the  conclusion  of  law  and  the  case  will  not  be  re- 
versed ;  Whitcomb  v.  Smith,  123-333;  see  Bartholomew  v.  Pierson,  112-430. 

Where  the  facts  found  in  a  special  finding,  after  eliminating  the  evidence  set  forth, 
are  wholly  insufficient  to  support  any  judgment,  the  supreme  court  will  order  a  new 
trial,  to  the  end  that  justice  may  be  done,  albeit  the  motion  for  a  venire  de  novo  is 
informal;  Roberts  v.  Lindley,  121-58. 

(a)  If,  in  a  special  finding,  items  of  evidence  only  are  stated  —  instead  of  the  facts, 
which  should  be  found  — and  if  the  statement  of  the  legal  conclusions  embraces  mat- 
ters of  law  and,  also,  matters  of  fact  which  should  have  been  found  as  such,  a  venire 
de  novo  should  be  granted  (Kealing  v.  Vansickle,  74-529).  (6)  A  special  finding  of 
facts  can  neither  be  aided  nor  enlarged  by  the  conclusions  of  law  stated  by  the  court 
(Jarvis  v.  Banta,  83-528).  (c)  It  follows  that  where  the  finding  in  respect  to  a  ques- 
tion of  payment,  which  is  a  question  of  fact,  is  of  evidential  facts,  and  the  ultimate 
fact  is  not  stated  in  the  special  finding  of  facts,  but  is  stated  only  as  a  conclusion  of 
law,  the  finding  can  not  be  aided  by  the  conclusion  of  law  and  the  judgment  thereon 
based  must  be  reversed  that  a  new  trial  may  be  had;  Brad  en  v.  Lemmon,  127-14. 

A  finding  beyond  the  issues  is  ill  and  will  not  support  a  judgment.  A  special  find- 
ing, like  a  special  verdict,  a  series  of  instructions,  or  the  like,  must  be  considered  as 
a  whole.  It  can  not  be  dissected  into  fragmentary  parts  and  successfully  assailed  in 
detail.  One  part  maybe  considered  in  connection  with  other  connected  parts,  or 
parts  referring  to  the  same  transaction,  and  if,  taken  as  a  whole,  the  finding  legiti- 
mately supports  the  judgment,  it  will  be  upheld.  If  the  facts  found  are  essentially 
the  same  as  those  pleaded  in  the  complaint,  although,  perhaps,  the  special  finding 
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shall  make  a  somewhat  stronger  case  than  the  pleading  does,  this  will  not  take  the 
foundation  from  under  the  judgment.  It  is  sufficient  if  the  substance  of  the  issue  is 
established  and  a  finding  containing  more  facts  that  the  plaintiff  is  required  to  prove 
is  not  ill;  provided  the  facts  are  connected  with  the  main  issue,  support  it,  and  do 
not  establish  a  distinct  and  independent  cause  of  action;  C,  C.  C.  &  I.  Ry.  Co.  v. 
Closser,  126-366. 

The  court  announced  a  general  finding  when,  being  reminded  that  a  special  finding- 
had  been  requested,  the  general  finding  was  withdrawn,  and  it  was  announced  that  a 
special  finding  would  be  made;  afterward,  such  a  finding  was  made.  In  this  there 
was  no  error,  but  an  avoidance  of  error.  The  court  having  been  requested  to  make  a 
special  finding,  it  became  its  duty  to  comply  with  the  request,  and  a  refusal  so  to  do 
would  be  error;  Mitchell  v.  Friedley,  126-548. 

A  court  has  no  power  to  alter  or  change  its  special  finding  after  it  has  been  returned 
and  entered  of  record;  Levy  v.  Chittenden,  120-37.  If  it  is  not  sufficiently  specific 
to  entitle  the  plaintiff  to  judgment,  the  remedy  is  by  exceptions  to  the  conclusions  of 
law,  orbva  motion  for  new  trial;  Clark  v.  State,  125-8. 

552.  Rules  of  trial.  On  a  trial  by  the  court,  jury  waived,  after  the  finding  is  an- 
nounced and  entered  of  record,  the  power  of  the  court  over  it  is  at  an  end,*  except 
that  it  may,  at  any  time  before  the  close  of  the  term  at  which  judgment  is  rendered, 
grant  a  new  trial;  Levy  v.  Chittenden,  120-41. 

ARTICLE  21— TRIAL  BY  AGREED  CASE. 

653.  Agreed  case  —  Affidavit.  In  an  agreed  case  the  affidavit,  required,  is 
sufficient  if  made  by  one  only  of  the  parties.  Where  the  agreement  of  submis- 
sion is  signed  by  the  plaintiff  in  person,  and  by  the  defendant  acting  by  his  attor- 
ney, representing  him  in  the  trial  court,  and  afterward  representing  him  on  appeal 
in  the  supreme  court,  and  it  appears  by  the  record  on  appeal  that  the  agreement  as  to 
the  facts  was  submitted  to  the  trial  court  by  the  parties,  that  it  was  acted  on  by  the 
trial  court,  and  that  a  finding  and  judgment  were  made  on  it,  and  there  is  nothing  in 
the  record  showing  that  the  defendant  repudiated  the  act  of  his  attorney,  who  repre- 
sented and  represents  him,  the  defendant  is  bound  by  the  submission;  Booth  v.  Cot- 
tingham,  126-432. 

ARTICLE  23  — NEW  TRIAL. 

559.  Causes  lor.  Matters  which  are  proper  causes  for  new  trial  must  be  assigned 
as  such  in  the  trial  court,  on  the  motion  for  new  trial,  or  they  will  not  be  considered 
on  appeal.  If  such  matters  are  assigned  as  cause  for  a  new  trial  in  the  court  below, 
they  are  properly  presented  for  the  consideration  of  the  supreme  court  by  an  assign- 
ment of  error  predicated  on  the  overruling  of  the  motion  for  new  trial;  it  is,  however, 
useless  to  assign  such  causes  as  error  for  the  reason  that  the  court,  on  appeal,  will  not 
consider  causes  for  new  trial  which  have  not  been  presented  to  and  considered  by 
the  trial  court;  Kernodle  v.  Gibson,  114-452;  Bake  v.  Smiley,  84-212;  Todd  v.  Jack- 
son, 75-272;  Wales  v.  Anderson  etc.  Co.,  60-56. 

Under  this  section  irregularity  in  the  proceedings  of  the  court  by  which  a  party  was 
prevented  from  having  a  fair  trial  affords  a  cause  for  a  new  trial.  The  erroneous  re- 
fusal of  a  court  to  grant  a  continuance  and  a  similar  refusal  to  order  a  change  of  venue 
in  a  cause  are  both  deemed  to  be  irregularities  in  the  proceedings  of  a  court  within 
the  meaning  of  the  eighth  clause  hereof,  and,  on  appeal  from  a  final  judgment,  such 
irregularities  can  only  be  made  available  when  they  have  been  assigned  as  causes  for 
a  new  trial.  On  an  appeal  from  a  merely  interlocutory  order  a  different  rule  will 
sometimes  be  applied.  A  case  of  that  kind,  however,  constitutes  a  rare  exception  to 
the  general  rule;  Mannix  v.  State,  ex  rel.,  1 15-251. 

A  party  who  seeks  a  new  trial  on  account  of  surprise  and  newly  discovered  evi- 
dence must  show  that  he  used  proper  diligence  to  avoid  surprise  and  to  discover  the 
evidence  before  trial;  Lockwood  v.  Rose,  125-596. 

(a)  Newly  discovered  evidence,  to  warrant  the  award  of  a  new  trial,  should  be  of 
such  a  character  as  to  render  it  probable  that  a  second  trial  would  result  differently 
from  the  first,  (b)  In  an  action  to  recover  damages  for  slander  a  new  trial  should  not 
be  granted,  on  the  application  of  defendant,  on  the  ground  of  newly  discovered  evi- 
dence, which  is  alleged  to  have  reference  to  an  act  of  unchastity  of  plaintiff  committed 
long  after  the  slanderous  words  were  published;  Miller  v.  Cook,  124-238. 
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A  new  trial  will  not  be  granted  to  admit  the  introduction  of  impeaching  evidence; 
Brown  v.  Grove,  116-87. 

A  complaint,  on  an  application  to  set  aside  a  judgment,  which  amounts  to  no  more 
than  that  since  the  trial  of  the  cause  in  which  the  judgment  was  rendered  the  plaintiff 
has  discovered  new  evidence,  by  which  he  can  prove  the  falsity  of  the  record  of  the 
-county  board  establishing  a  gravel  road,  and  showing  notice  of  the  filing  of  the  report 
.  of  the  commissioners  to  assess  benefits  and  the  confirmation  of  the  report,  does  not 
make  out  a  case,  under  section  396",  for  relief  for  mistake,  inadvertence,  surprise  or 
excusable  neglect.  Nor  is  it  sufficient  as  an  application  for  new  trial  on  the  ground 
of  newly  discovered  evidence.  To  be  good  for  the  latter  purpose  the  evidence  given 
on  the  former  trial  should  be  set  out  and  the  complaint  should  have  been  filed  not 
later  than  the  second  term  after  the  discovery  of  the  evidence  and  within  one  year 
from  the  date  of  the  rendition  of  the  judgment  sought  to  be  vacated;  Hobbs  v.  Board 
etc.,  122-187. 

New  trial  to  admit  newly  discovered  evidence  is  not  awarded  when  the  affidavits  of 
the  proposed  witnesses  as  to  what  they  will  testify  to  show  evidence  which  is  merely 
cumulative.  Where  testimony  on  the  subject  as  to  which  they  will  testify  was  intro- 
duced on  the  trial,  the  proposed  testimony  is  'within  the  rule;  Graham  v.  Payne, 
122-414. 

The  refusal  of  an  application  for  a  continuance  on  the  ground  of  the  absence  of  a 
witness  is  no  cause  for  new  trial  where  the  testimony  proposed  to  be  offered  is  merely 
cumulative;  the  facts  expected  to  be  proved  by  the  absent  witness  having  been  proved 
by  another  witness  as  fully  as  it  was  possible  to  prove  them  [see  notes  to  §  410]; 
Schlotter  v.  State,  ex  rel.,  127. 

A  party  can  not  obtain  a  new  trial,  as  for  newly  discovered  evidence,  where  the  af- 
fidavits in  support  of  the  motion  fail  to  show  the  exercise  of  reasonable  diligence 
before  the  trial  to  obtain  the  testimony  to  be  used  on  the  trial  —  as  where  the  proffered 
witnesses  during  all  the  time  were  either  members  of  plaintiff's  family  or  em- 
ployes in  her  store,  and  she  made  no  inquiries  of  such  witnesses  to  ascertain  what, 
if  any  thing,  they  knew  in  relation  to  the  matters  in  controversy;  Du  Souchet  v. 
Dutcher,  113-255. 

One  who  asks  a  new  trial  on  the  ground  of  newly  discovered  evidence  must  show 
particular  acts  of  diligence.  It  is  not  enough  for  him  to  aver,  in  general  terms,  that 
he  exercised  diligence.  The  law  requires  diligence  before  trial,  and  views  with  dis- 
favor motions  for  new  trials  on  the  ground  of  newly  discovered  testimony;  Schnurr 
▼.  Still ti,  119-430. 

Where  a  new  trial  is  sought  on  the  ground  of  newly  discovered  evidence,  the  affi- 
davit in  support  of  the  motion  should  show  what  diligence  the  party  has  used  to  ob- 
tain evidence,  and  it  should  slate  the  facts,  that  the  court  may  see  whether  or  not 
there  was  sufficient  diligence;  Graham  v.  Payne,  122-413. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evidence  where, 
by  the  use  of  reasonable  diligence,  such  evidence  might  have  been  obtained  and  used 
at  the  trial,  and  mere  allegations  of  due  diligence  in  endeavoring  to  obtain  evidence 
in  the  first  instance  will  not  suffice  —  the  facts  constituting  the  diligence  used  must 
be  stated.  The  test  is,  what  did  the  party  do  in  his  first  effort  to  procure  the  evidence 
he  claims  to  have  discovered  since  the  trial  ?  When  this  is  alleged,  it  becomes  a 
question  for  the  court  to  determine  whether  due  diligence  was  exercised;  Allen  v. 
Bond,  112-530.  Wherefore,  if  the  party  has  made  no  effort  to  ascertain  or  procure 
the  evidence,  he  must  show  an  absence  of  knowledge  of  facts  and  circumstances 
which  require  him  to  make  inquiry  and  such  a  state  of  facts  as  will  excuse  his  inac- 
tivity; Ward  v.  Voris,  11 7-371. 

A  complaint  for  a  new  trial  for  newly  discovered  evidence  must  show,  on  its  face, 
that  the  newly  discovered  evidence  is  material  to  some  matter  in  question  in  the  case, 
and  all  the  facts  necessary  to  the  validity  of  the  complaint  must  be  stated  in  the  body 
of  the  pleading,  as  in  ordinary  cases;  Shewalter  v.  Williamson,  125-374. 

A  defendant,  in  a  criminal  case,  can  not  obtain  a  new  trial  on  the  ground  of  newly 
•discovered  evidence  solely  by  producing  a  letter  exculpating  him  from  the  charge  and 
swearing  that  it  was  written  by  a  person  by  whom  the  letter  purports  to  be  signed; 
March  v.  State,  117-550. 

A  judgment  will  not  be  reversed  for  a  refusal  to  award  a  new  trial  on  the  ground 
of  newly  discovered  evidence  unless  it  is  made  to  appear  that  such  newly  discovered 
evidence  is  of  such  a  character  as  to  render  it  probable  that  a  different  result  would 


Digitized  by  VjOOQIC 


49  Civil  Procedure—  Notes.  § 561 

be  produced  if  a  second  trial  were  had  —  as  where  the  evidence  is  merely  cumulative; 
And  is  v.  Richie,  120-139;  Schnurr  v.  Stultz,  119-430. 

The  fourth  statutory  cause  for  new  trial,  **  excessive  damages,"  is  proper  only 
in  cases  of  tort:  West.  Ins.  Co.  v.  S.  Manuf.  Co.,  124-182;  Smith  v.  State,  ex  rel., 
1 1 7-1 73;  Clark  C.  Township  v.  Brookshire,  114-446;  M'Cormick  Co.  v.  Gray,  114- 
345;  Thomas  v.  Merry,  1 13-91;  Lake  Erie  etc.  Co.  v.  Acres,  108-548. 

So,  an  action  arising  on  a  sheriff's  bond,  based  on  the  neglect  of  duty  of  the 
principal  obligor,  being  an  action  ex  contractu,  an  assignment  of  error  *'  that  the  dam- 
ages awarded  the  plaintiff  are  excessive"  is  ill  assigned,  the  defendant  in  judgment 
failing  to  assign,  in  his  motion  for  new  trial,  the  fifth  statutory  cause  of  "  error  in  the 
assignment  of  the  amount  of  recovery"  etc.;  Moore  v.  State,  114-422. 

An  assignment,  as  one  of  the  grounds  for  a  new  trial,  that  the  decision  of  the  court 
is  contrary  to  law,  does  not  perform  the  office  of  an  exception  to  the  conclusions  of 
law  stated  by  the  court  on  a  special  finding  of  facts,  nor  does  such  an  assignment 
remedy  the  failure  to  except  to  the  conclusions  of  law;  Bundy  v.  M'Clarnon,  1 18-165. 

A  motion  for  new  trial  assigned  for  cause,  "that  the  court  erred  in  giving  to  the 
jury  instructions  numbered  from  1  to  17  inclusive."  Where  a  motion  for  new  trial 
joins  all  the  instructions  together,  in  general  terms,  without  separating  or  pointing 
out  any  one  or  more  as  erroneous,  like  a  joint  demurrer  to  separate  paragraphs  of  a 
pleading,  it  can  be  maintained  only  by  showing  that  all  the  instructions  are  incorrect. 
A  motion  for  new  trial,  assigning  error  on  the  giving  or  refusal  of  instructions,  must 
specify,  with  reasonable  certainty,  the  particular  instruction  upon  which  error  is 
predicated;  O.  &  M.  Ry.  Co.  v.  M'Cartney,  121-387. 

Misconduct  of  a  juror  in  separating  from  the  others  of  the  panel  after  they  had  re- 
tired to  deliberate  of  their  verdict,  without  permission  of  court,  and  remaining  out 
of  sight  of  the  bailiff  charged  with  the  custody  of  the  jury  and  of  the  other  jurors  for 
some  thirty  minutes  is  not  such  misconduct  as  to  authorize  a  new  trial,  when  it  is 
made  to  appear  that,  by  the  delinquent's  own  affidavit,  that,  during  such  absence,  the 
delinquent  juror  did  not  communicate  with  any  person  in  relation  to  the  case  or  on 
any  subject  connected  therewith.  Misconduct  of  a  juror,  in  order  to  be  sufficient  to 
authorize  the  granting  of  a  new  trial,  must  be  gross  and  must  have  resulted,  in  prob- 
able injury  to  the  complaining  party  and  such  party  must  show  these  facts;  New 
Albany  v.  M'Culloch,  127-506. 

A  juror  when  offered  was  asked,  voir  dire,  if  he  had  ever  served  as  a  juror  in  that 
court  (the  then  trial  court)  in  a  cause  between  the  same  parties;  he  answered  that  he 
had  not  and  he  was  accepted  as  a  juror  in  the  cause  about  to  be  submitted,  the  plain- 
tiff not  objecting.  The  plaintiff  was  present  at  the  first  trial  of  her  cause;  she  was 
present  and  testified  as  a  witness  on  the  second  trial  —  the  matter  at  bar  —  on  her 
motion  for  new  trial  and  her  appeal,  it  was  not  shown  but  that  she  had  full  knowl- 
edge that  the  juror  had  served  as  a  juror  on  the  former  trial  although  he  answered 
that  he  had  not.  If  she  had  such  knowledge  it  was  her  duty  to  present  her  objec- 
tion to  his  serving  as  a  juror  at  that  time.  The  presumption  is  raised  that  she  did 
know  the  jurors  who  passed  on  her  case.  Generally,  parties  may  rely,  and  have  a 
right  to  rely,  on  the  statements  of  a  juror;  they  are  not  required  to  institute  an  inves- 
tigation as  to  the  truth  of  the  statements  of  a  juror  before  accepting  him  as  such.  A 
party,  however,  if  he,  at  the  time,  has  knowledge  of  facts  making  the  juror  incompe- 
tent, has  the  right  to  present  such  facts  to  the  court  and  have  the  question  of  the 
juror's  competency  heard  and  passed  on  by  the  court  before  entering  on  the  trial. 
Failing  to  exercise  this  right  a  new  trial  will  not  be  granted  on  the  ground  of  the 
misconduct  of  the  juror;  Buck  v.  Hughes,  127-48. 

In  an  appeal  from  a  decree  establishing  a  public  ditch  and  laying  an  assessment, 
for  benefits,  on  land  of  which  appellant  is  the  owner  it  is  no  ground  for  new  trial 
that  lands  other  than  his  were  not  properly  assessed;  Goodwine  v.  Leak,  127-570. 

In  order  to  present  questions  arising  on  the  mode  of  conducting  the  trial  and  in 
admitting  and  excluding  evidence,  a  motion  for  a  new  trial  must  be  filed  in  the  court 
below;  Racer  v.  Baker,  113-178. 

561.  Motion,  when  made.  Where  a  verdict  is  returned  on  Thursday  of  the  last 
week  of  a  term  of  court,  such  Thursday  not  being  the  last  day  of  the  term,  a  motion 
for  a  new  trial,  made  on  the  fourth  judicial  day  of  the  next  term,  comes  too  late,  under 
this  section,  and  can  not  be  entertained;  Harvey  v.  Fink,  11 1-25 1. 

A  motion  for  new  trial  may  be  made  either  before  or  after  judgment;  provided  it 
be  made  and  filed  at  the  term  at  which  the  verdict  or  decision  is  rendered,  or  if  the 
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verdict  or  decision  be  rendered  on  the  last  day  of  a  term,  on  the  first  day  of  the  next 
term.  As  used  in  this  section  the  word  *'  decision  "  is  construed  to  mean  "  finding  " 
(Jones  v.  Jones,  91-72).  It  is  proper  practice  to  make  and  file  the  motion  for  a  new 
trial  immediately  after  the  verdict  of  the  jury  is  returned  or  the  finding  of  facts  an- 
nounced  by  the  court;  Herkimer  v.  M'Gregor,  126-260. 

This  section  requires  that  the  application  for  a  new  trial  must  be  made  during  the 
term  at  which  the  verdict  or  decision  is  rendered,  or  if  the  verdict  or  decision  be 
rendered  on  the  last  day  of  the  session,  or  term,  of  the  court,  then  on  the  first  day  of 
the  next  term.  It  is  matter  of  exceeding  doubt  whether  an  attorney,  in  a  case  where 
the  verdict  was  not  rendered  on  the  last  day  of  the  session  or  term,  has  authority  to 
bind  his  client  by  an  agreement  that  the  application  may  be  made  at  the  next  ensuing 
term,  unless  such  agreement  was  entered  on  the  minutes  of  the  court  or  made  in  con- 
formity with  the  provisions  of  the  statute  (see  §  968,  cl.  1);  Amer.  Bronze  Co.  v. 
Clark,  123-232. 

661,562.  Motion,  when  made — Manner.  Under  these  sections  it  is  necessary 
(1)  that  a  motion  —  which  is  an  application  to  a  court  —  must  be  made  or  presented 
to  the  court,  and  (2)  that  the  cause  or  reason  on  which  the  motion  is  grounded  shall 
be  reduced  to  writing  and  filed  at  the  same  time  as  the  motion  is  made;  the  motion 
to  be  entered  by  the  court  and  the  written  causes  filed  by  the  clerk.  Merely  to  write 
out  and  file  a  motion  for  a  new  trial  with  the  clerk  is  not  to  make  an  application  for 
new  trial,  within  the  meaning  of  the  statute;  Emison  v.  Shepard,  121-185. 

563.  Causes  discovered  after  term.  Proceedings  on  a  complaint  for  a  new  trial 
after  the  close  of  the  term  at  which  a  cause  has  been  disposed  of  constitute  a  separate 
and  distinct  action;  such  a  complaint  can  be  filed  only  where  some  sufficient  cause 
or  causes  have  been  discovered  since  the  term  closed.  The  ultimate  result  reached 
through  such  proceedings  constitutes  a  final  judgment,  from  which  an  appeal  lies  to 
he  supreme  court;  Harvey  v.  Fink,  n  1-254. 

ARTICLE  24  — JUDGMENT. 

664.  On  general  verdiot.  If  the  judgment  does  not  follow  the  verdict,  or  is  not 
such  adjudgment  as  the  party  was  entitled  to  have  rendered  on  the  verdict,  to  present 
any  question  as  to  the  amount  or  form  of  the  judgment,  it  is  necessary  to  make  a 
motion  to  modify  the  judgment  and  properly  reserve  exceptions  in  case  the  motion 
is  overruled;  B.  &  G.  Furn.  Co.  v.  Hascall,  123-510. 

664,  579.  On  general  verdiot  Section  664  provides  that  the  judgment  "  must  be 
in  conformity  to  fhe  verdict,"  and  section  679  that  it  "  shall  specify  clearly  the  relief 
granted."  In  an  action  for  the  possession  of  land,  the  complaint  claimed  title  to  120 
acres,  the  other  pleadings  and  the  answers  of  the  jury  to  interrogatories  showing 
that  only  a  narrow  strip  was  in  controversy,  the  following  verdict  was  returned: 
"  We,  the  jury,  find  for  the  plaintiff  and  assess  his  damages  at  $42."  The  verdict  is 
insufficient  to  enable  the  court  to  render  a  proper  judgment  by  reason  of  the  absence 
of  a  description  of  the  property;  C,  H.  &  I.  RR.  Co.  v.  Clifford,  113-470. 

668.  Against  part  of  plaintiffs  or  defendants.  If  two  or  more  persons  institute  a 
joint  action,  alleging  a  joint  cause  of  action,  and  it  turns  out,  on  the  trial,  that,  on  the 
facts  alleged  in  the  complaint,  some  —  but  not  all — of  the  plaintiffs  are  entitled  to  re- 
cover, the  court  or  jury  —  as  the  case  may  be — will  so  find  and  judgment  will  be 
rendered  accordingly.  So,  where  a  number  of  defendants  are  sued  and,  after  the 
evidence  is  heard,  it  appears  that  there  should  be  a  recovery  as  to  some  but  not  all 
of  the  defendants,  the  court  or  jury  may  so  find  and  the  judgment  will  be  so  rendered; 
Nicodemus  v.  Simons,  121-567;  Wilson  v.  Buell,  117-315;  Rush  v.  Thompson,  112- 
158. 

570.  Defendants  all  served — Judgment  against  part  only.  Under  this  section 
every  complaint  against  two  or  more  defendants,  whether  founded  on  contract  or  tort, 
will  be  treated  as  both  joint  and  several.  So,  although  the  complaint  may  allege  a 
joint  liability  the  plaintiff  will  be  entitled  to  judgment  against  part  of  the  defendants 
if  he  proves  a  cause  of  action  against  them  and  not  against  all.  The  object  of  the 
provision  obviously  is  to  prevent  a  plaintiff  who  proves  a  good  cause  of  action  against 
some  and  not  against  all  of  the  defendants  from  being  subjected  to  the  expense  and 
delay  of  a  new  action;  Lower  v.  Franks.  115-338. 

588.  Confession  by  attorney  —  Affidavit.  A  judgment  by  confession  has  all  the 
qualities,  incidents  and  attributes  of  other  judgments;  wherefore  it  can  not  be  valid 
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unless  entered  in  a  court  which  might  lawfully  have  rendered  the  same  judgment  in 
a  contested  cause;  nevertheless,  a  judgment  confessed  is  supported  by  the  same  pre- 
sumptions which  sustain  other  judgments  when  called  collaterally  in  question.  When, 
therefore,  one  shall  submit  himself  to  the  jurisdiction  of  a  court  of  general  jurisdic- 
tion and  confess  judgment  for  a  specified  sum,  and  the  court  assumes  jurisdiction  of 
the  cause  and  enters  up  judgment  for  the  amount  admitted  to  be  due,  the  presump- 
tion that  all  the  preliminary  steps  have  been  taken  which  were  necessary  to  confer 
jurisdiction  should  be  indulged.  Furthermore,  a  judgment  entered  without  the  filing 
of  an  affidavit  —  as  required  by  this  section  —  is  valid  inter  partes  (citing  Hopper  v. 
Lucas,  86-43;  Mavity  v.  Eastridge,  67-211;  Kennard  v.  Carter,  64-31).  It  is  only  as 
to  creditors  that  a  judgment  so  entered  is  void;  Caley  v.  Morgan,  114-355. 

589.  Non  resident  to  filo  cost  bond.  When  an  application  for  an  order  to  be 
allowed  to  prosecute  an  action  in  forma  pauperis  has  been  denied  by  a  court  at  nisi 
prius  on  the  petition  of  a  non  resident,  it  is  not  error,  on  motion  of  the  defendant  in 
the  action,  to  require  the  applicant,  shown  by  affidavit  to  be  a  non  resident,  to  file 
security  for  costs  within  a  space  of  time  stated;  nor  is  it  error  to  dismiss  the  proceed- 
ing if  such  security  be  not  filed,  in  the  absence  of  any  additional  showing  as  to  the 
justice  of  the  demand  set  up  or  of  inability  to  furnish  the  bond;  Hoey  v.  M'Carthy, 
124-465. 

.691.  Recovery  less  than  $50.  Action  in  a  circuit  court;  demand  for  work 
and  labor,  alleging  the  value  of  the  services  at  $40  and  the  money  paid  to  be  $20; 
finding  and  judgment  for  $17.50.  Neither  counter  claim  nor  set  off  was  pleaded  in 
defense.  Tnis  being  a  money  demand  on  contract,  under  this  section,  plaintiff  is 
liable  for  costs,  and  the  court  properly  sustained  a  motion  to  tax  them  against  him; 
Berry  v.  Merom,  120-161. 

This  section  does  not  include  or  embrace  an  action  to  enforce  and  foreclose  a  me- 
chanic's lien,  which  is  valid,  by  the  execution  of  an  undertaking  pursuant  to  section 
5303  in  which  a  personal  judgment  is  recovered  for  less  than  950,  the  original  de- 
mand being  for  less  than  that  amount.  In  such  case  defendant  is  not  entitled  to 
have  the  costs  taxed  against  the  plaintiff;  Scott  v.  Goldinghorst,  123-271. 

592.  Suits  for  damages  solely — Costs.  An  action  to  recover  damages  resulting 
from  the  fraudulent  representations  of  defendant  in  an  exchange  of  lands  is  based 
on  the  fraud  by  which  the  plaintiff  was  induced  to  enter  into  the  contract;  not  on  the 
contract  of  exchange.  In  such  case,  then,  the  costs  are  to  be  adjudged  as  provided 
in  this  section;  so  if  the  plaintiff  recovers  less  than  $5  damages  he  is  entitled  to 
recover  no  more  costs  than  damages;  Pursley  v.  Wikle,  1 18-143. 

601.  Notice  of  application.  The  filing  of  an  answer  at  the  time  of  the  entry  of  the 
order  opening  a  judgment,  sufficiently  complies  with  the  requirement  of  this  section 
that  the  party  "  shall  file  a  full  answer  to  the  original  complaint"  etc.  After  the  judg- 
ment is  opened  and  set  aside  and  an  answer  filed,  the  cause  is  upon  the  docket  for 
the  making  up  of  issues  and  trial,  as  in  other  cases.  If  the  plaintiff  dismisses  a  par- 
agraph of  his  complaint,  it  is  within  the  discretion  of  the  trial  court  to  allow  the  de- 
fendant to  file  an  additional  paragraph  of  answer;  Bryant  v.  Richardson,  126-148. 

603.  How  assigned.  A  board  of  county  commissioners  holding  a  valid  judgment, 
which  is  a  lien  on  real  estate,  if  the  board  attempts  to  assign  it,  and  an  execution  is 
issued  on  it,  and  real  estate  of  the  defendant  is  sold  thereunder,  the  purchaser  pay- 
ing the  full  amount  of  the  judgment,  third  persons  can  not  contest  the  validity  of  the 
assignment  and  the  execution  and  sale  under  the  judgment,  on  the  ground  of  the 
insufficiency  of  the  notice  of  the  sale  and  transfer  of  the  judgment  by  the  county 
board;  Wells  v.  Bower,  126-117. 

608.  lien  upon  real  estate.  The  general  lien  of  a  judgment  on  the  lands  of  the  debtor 
is  subject  to  all  prior  equities  existing  against  such  lands  in  favor  of  third  persons. 
A  court  of  equity  will  limit  the  lien  to  the  actual  interest  of  the  judgment  debtor  in 
the  property;  Justice  v.  Justice,  115-208. 

A  judgment  is  a  lien  on  the  interest  the  debtor  has  in  the  land  —  on  nothing  more. 
Prior  equities  will  prevail  against  such  a  lien;  Warren  v.  Hull,  123-126- 

The  lien  of  a  judgment;  or  attachment,  does  not  extend  beyond  the  interest  of  the 
debtor  in  the  land.  It  does  not  displace  prior  equities  or  rights;  Paxton  v. 'Sterne, 
127-29. 

It  is  settled  law  in  this  state,  that  judgment  creditors  are  in  no  sense  purchasers;  that 
their  judgments  are  simply  general  liens  on  whatever  interest  the  judgment  defendant 
may  nave  in  the  land*;  Shirk  v.  Thomas,  121-149. 
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Where  two  judgments  are  liens  on  real  estate,  and  separate  sales  are  made  on  each 
of  the  judgments,  and  different  individuals  purchase  at  such  sales,  the  purchaser  at 
the  junior  sale  can  not  maintain  an  action  of  ejectment  or  to  quiet  title  against  the 
purchaser  of  the  real  estate  at  the  sale  on  the  prior  judgment,  without  having  re- 
deemed from  such  sale;  Jenkins  v.  Newman,  122-108. 

Where  two  liens  rest  upon  the  same  lands —  one  a  tax  lien  on  which  a  decree  of 
foreclosure  is  rendered;  the  other  a  judgment  lien  —  the  tax  lien  is  superior.  One 
who  claims  through  a  sale  under  the  judgment  can  not  maintain  an  action  in  eject- 
ment or  to  quiet  title,  as  against  the  person  who  holds  the  title  through  the  sale  under 
the  decree  of  foreclosure;  Jenkins  v.  Newman,  122-108. 

Where  land  on  which  a  judgment  creditor  has  a  lien  is  conveyed  by  the  principal 
debtor  in  the  judgment  to  nis  surety  as  an  indemnity,  the  reassignment,  by  the  judg- 
ment creditor,  of  the  collateral  security,  to  secure  the  payment  of  the  judgment,  after 
the  conveyance,  does  not  discharge  the  lien  on  the  land  in  the  hand  of  the  surety; 
Crim  v.  Fleming,  123-441. 

The  validity  of  a  judgment,  for  the  purpose  of  taking  out  an  execution  on  it,  is  not 
impaired  because,  by  the  expiration  of  ten  years,  it  has  ceased  to  be  a  lien  on  real 
estate;  wherefore  an  execution  issued  on  a  dormant  judgment,  without  revival  or  leave 
of  court,  is  not  void  but  only  voidable,  as  against  direct  proceedings  to  set  aside  or 
have  it  annulled;  Yeager  v.  Wright,  112-235. 

A  sale  of  land  on  a  decree  of  foreclosure  of  a  lien  for  taxes  passes  the  title  to  the 
purchaser,  as  against  judgment  lien  holders;  Jenkins  v.  Newman,  122-108. 

608,  612-3.  Lien  upon  real  estate  —  Ten  years.  The  provision  in  section  613  is 
that  the  judgment  rendered  before  a  justice,  when  certified  and  recorded  in  the  order 
book  in  the  clerk's  office,  shall  be  a  lien  on  the  real  property  of  the  defendant  to  the 
same  extent  as  judgments  of  the  court,  from  the  time  of  filing.  Section  608  declares 
the  extent  of  the  lien  to  be  for  the  space  of  ten  years  after  the  rendition  thereof  and 
no  longer.  The  proper  construction  to  be  given  to  section  613  is  that  the  lien  shall 
take  effect  from  the  time  of  filing  the  transcript,  and  that  it  shall  extend  and  be  in 
force  for  the  period  of  ten  years  from  the  rendition  of  the  judgment.  Therefore  a 
sale  under  execution  issued  after  ten  years  from  the  rendition  of  the  judgment,  on  a 
transcript  filed  in  circuit  court  over  six  years  after  judgment  rendered,  will  be  en- 
joined at  the  suit  of  an  intervening  purchaser;  Brown  v.  Wuskoff,  118-573. 

609.  Lien  on  bonds  to  state.  Under  this  section  judgments  on  bonds  payable  to 
the  state  bind  the  real  estate  of  the  "  debtor"  from  the  commencement  of  the  action. 
Within  the  meaning  of  this  provision  it  is  held  that  a  surety  on  an  official  bond  is  a 
"debtor."  A  complaint  based  on  a  county  treasurer's  bond  was  filed  November  13, 
1872,  on  the  relation  of  the  county  board  and  auditor,  and  a  judgment  was  rendered 
in  that  action.  This  judgment  was  reversed,  on  appeal,  and  June  1,  1875,  the  origi- 
nal complaint  was  superseded  by  the  filing  of  a  new  complaint  on  the  same  cause  of 
action,  with  the  name  of  one  of  the  relators  omitted  and  containing  an  additional 
paragraph,  it  was  held  that  such  new  complaint  was  but  an  amendment  of  the  orig- 
inal pleading —  not  the  commencement  of  a  new  action  —  and  that  a  judgment  ob- 
tained thereon  bound  the  real  estate  of  a  surety  on  the  bond  from  the  date  of  the 
filing  of  the  original  complaint;  Fleenor  v.  Taggart,  116-191. 

612.  Transcript  from  justice.  "I  do  hereby  certify  the  above  to  be  a  correct 
statement  of  the  proceedings  had  before  me  in  the  above  entitled  case.  Given  under 
my  hand  and  seal  "  etc.  Section  459,  re-enacted  from  the  Code  of  1852,  provides 
that  copies  of  the  proceedings  and  judgments  of  any  justice  of  the  peace,  certified 
under  his  hand  and  seal  as  true  and  complete  copies,  shall  be  received  as  evidence. 
The  statement  that  a  transcript  contains  "a  correct  statement"  of  certain  proceed- 
ings is  a  practical  equivalent  of  a  certificate  that  the  transcript  is  "a  true  and  com- 
plete copy  "  of  such  proceedings,  and  the  certificate  that  the  transcript  gave  '*  a  correct 
statement  of  the  proceedings  had  before"  him  in  the  cause,  by  the  justice,  is  a  suf- 
ficient verification  of  the  completeness  of  the  transcript,  as  to  the  judgment  contained 
therein.  The  above  certificate  to  a  transcript,  taken  in  connection  with  the  context, 
is  substantially  sufficient;  Yeager  v.  Wright,  112-235. 

613.  Recording — Docketing — Lien.  Where  an  execution,  issued  by  the  clerk 
of  a  circuit  court,  on  a  judgment  rendered  by  a  justice  of  the  peace,  is  admitted  in 
evidence  without  any  objection  that  there  has  been  no  formal  proof  that  the  transcript 
of  the  judgment  has  been  filed  in  the  clerk's  office  and  entered  in  the  proper  order 
book  and  judgment  docket,  recitals,  contained  in  the  execution,  that  such  steps  had 
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been  taken  will  be  held  to  supply  the  omission  of  such  formal  proof;  Yeager  v. 
Wright,  112-236. 

The  lien  of  a  judgment  rendered  by  a  justice  of  the  peace  extends  ten  years  from 
the  date  of  the  rendition  of  the  judgment  —  not  ten  years  from  the  date  of  filing  the 
transcript  of  the  judgment  in  the  circuit  clerk's  office;  Mahoney  v.  Neff,  124-381; 
Brown  v.  Wuskoff,  118-569. 

616.  Review  of,  by  whom  — Exception.  This  section  and  the  next  one,  passed 
in  188 1  and  which  took  effect,  as  a  statute,  September  19, 1881,  superseded  the  statute, 
section  686  of  the  Code  (2  R.  S.,  1876,  p.  247),  which  provided  that  any  party  to  a  judg- 
ment might  file  a  complaint  for  a  review  of  the  proceedings  and  judgment  at  anytime 
within  three  years  next  after  the  rendition  thereof,  and  that  any  person  under  legal 
disability  might  file  such  complaint  at  any  time  within  three  years  after  disability  re- 
moved. Wherefore  where  a  review  is  sought  on  the  ground  of  error  of  law  appearing 
in  the  proceedings  and  judgment,  the  act  of  1881  providing  that  the  complaint  for 
review  must  be  filed  within  one  year  from  its  rendition,  and  that  one  under  legal  dis- 
ability may  file  such  complaint  within  one  year  after  disability  removed,  limits  all 
proceedings  for  review  on  account  of  errors  of  law,  without  regard  to  the  time  when 
the  judgment  was  rendered;  Rupert  v.  Martz,  116-75. 

In  an  action  to  review  a  judgment,  for  error  of  law  occurring  at  the  trial,  it  is  in- 
dispensable that  there  be  set  out,  with  the  complaint  for  review,  a  copy  of  so  much  of 
the  record  in  the  original  case  as  is  necessary  fully  to  present  the  rulings  of  the  court, 
in  the  original  cause,  claimed  to  be  erroneous,  for  which  error  a  review  of  the  judg- 
ment is  asked.  All  that  is  necessary,  however,  in  such  case  is  that  a  copy  of  the  rec- 
ord shall  be  set  out  and  averred  to  be  a  copy  in  the  complaint  for  review.  It  is  not 
necessary  that  there  should  be  a  certified  transcript  of  the  complete  record  of  the 
original  cause;  Hoppes  v.  Hoppes,  123-400. 

A  party  who  pays  a  claim  and  enters  into  an  agreement  providing  for  the  dismissal 
of  the  action  brought  on  the  claim  is  guilty  of  a  fraud  if  he,  subsequently,  causes  wit- 
nesses to  be  subpoenaed  and  costs  to  be  taxed  against  his  adversary.  In  such  a  case, 
the  judgment  having  been  obtained  by  fraud,  equity  will  enjoin  its  collection.  A 
justice  of  the  peace  possesses  no  equity  jurisdiction  and  can  not  set  aside  and  annul 
his  judgment  and  the  statute  does  not  authorize  him  to  review  a  judgment;  Green- 
waldt  v.  May,  127-513. 

616.  For  what  had  — Limit  of  filing.  For  error  of  law  apparent  upon  the  record 
a  party  may  appeal  to  the  supreme  court  or  he  may  file  a  complaint  for  a  review  in 
the  circuit  court  in  which  the  record  remains;  the  adoption  of  one  of  the  remedies, 
however,  waives  the  right  to  the  other.  •  When,  therefore,  the  plaintiff  has  filed  a  com- 
plaint for  a  review  in  the  circuit  court  and  prosecuted  that  proceeding  to  final  judg- 
ment he  precludes  himself  from  afterward  appealing  to  the  supreme  court  from  its 
judgment  so  sought  to  be  reviewed.  His  only  remedy  remaining  is  to  appeal  from  the 
judgment  rendered  against  him  on  his  complaint  for  a  review.  A  different  rule 
prevails  when  a  review  is  asked  on  the  ground  of  new  matter  discovered  since  the 
rendition  of  the  judgment ;  Harvey  v.  Fink,  11 1-255. 

It  is  thoroughly  settled  that  a  bill  to  review  a  judgment  for  error  apparent  in  the  rec- 
ord is  in  the  nature  of  an  appeal  and  that  a  bill  of  review  can  only  be  predicated  on 
such  error  or  errors  as  would  be  available  on  an  appeal  to  the  supreme  court;  Baker 
v.  Ludlam,  118-90;  Rigler  v.  Rigler,  120-432. 

620.  Judgment  —  Costs.  A  review  by  judgment  can  be  had  only  for  such  error 
as  would  be  available  in  the  supreme  court  on  appeal.  To  make  the  overruling  of  a 
motion  for  new  trial  available  on  appeal  it  is  necessary  to  file  a  bill  of  exceptions 
within  the  time  allowed;  Gates  v.  Scott,  123-462. 

ARTICLE  25  —  APPEAL. 

626.  Time  of  excepting  —  BUI.  A  bill  of  exceptions  is  a  formal  statement,  in 
writing,  of  exceptions  taken  to  the  opinion,  decision  or  direction  of  a  judge,  delivered 
during  the  trial  of  a  cause,  setting  forth  the  proceedings  on  the  trial,  the  opinion 
given  and  the  exception  taken  thereto  and  sealed  by  the  judge,  in  testimony  of  its 
correctness;  Schlungger  v.  State,  113-297.  * 

Where  purely  legal  questions  are  presented,  on  instructions  on  the  facts  or  on 
rulings  in  admitting  or  excluding  evidence,  it  is  not  necessary  to  incorporate  in  the 
bill  of  exceptions  all  the  evidence  given  in  the  case.     It  is  sufficient  in  such  a  case. 
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to  bring  into  the  record,  by  a  bill  of  exceptions,  the  rulings,  the  motions  or  other 
proceedings  on  which  the  rulings  were  founded,  and  so  much  of  the  evidence  as  is 
necessary  to  fully  show  the  nature  and  effect  of  the  rulings,  accompanied  by  a  state- 
ment of  the  judge  stating  that  there  were  facts,  or  that  there  was  evidence  tending  to 
establish  facts,  making  the  rulings  relevant  and  material.  The  pleadings  proper, 
with  the  usual  general  motions,  are  always  a  part  of  the  record  without  a  bill  of  ex- 
ceptions, although  special  motions  are  not.  Where  legal  questions  arise  on  these,  such 
pleadings  must  always  be  properly  before  the  court.  It  is  not,  however,  necessary 
that  matters  should  be  carried  into  the  record  which  are  not  necessary  to  clearly  and 
fully  exhibit  the  nature  of  the  legal  questions  of  which  a  decision  is  sought;  Jones 
v.  Foley,  121-182. 

A  written  statement  or  narration  by  a  presiding  judge,  setting  forth  that  he  tried 
the  cause  by  the  agreement  of  the  parties,  without  any  appointment  in  writing,  but 
not  possessing  the  requisites  of  a  bill  of  exceptions,  is  no  part  of  a  record,  on  appeal, 
and  will  not  be  considered  ;  Schlungger  v.  State,  113-297. 

Where,  on  the  overruling  of  a  motion  for  a  new  trial,  exceptions  are  taken  at  die 
time,  and  on  the  same  day  leave  of  court  is  asked  and  granted  for  a  specified  period 
of  time  beyond  the  term  in  which  to  file  a  bill  of  exceptions,  within  which  time  it  is 
filed,  it  is  properly  in  the  record,  although  other  proceedings  in  the  cause  have  inter- 
vened between  the  time  of  taking  the  exceptions  and  the  leave  of  court  granted  for 
the  filing  of  the  bill;  Kopelke  v.  Kopelke,  112-437. 

Time  being  allowed  bv  the  court  under  this  section,  during  which  to  file  a  bill  of 
exceptions,  such  bill,  when  filed,  may  embrace  all  rulings  in  the  case  made  on  the  day 
of  the  granting  of  time  if  such  rulings  are  properly  excepted  to,  non  obstante  the  fact 
that  some  of  such  rulings  intervened  between  the  overruling  of  a  motion  for  new  trial 
and  the  action  of  court  in  fixing  the  time  for  the  completion  and  filing  of  the  bill; 
Vogel  v.  Harris,  112-495. 

Under  this  section  it  is  so  well  settled  that,  in  order  to  save  any  question  on  the 
decision  of  a  trial  court,  the  exception  must  be  taken  at  the  time  the  decision  is  made, 
that  it  is  unnecessary  to  cite  further  authorities.  In  the  case  at  bar,  ten  days  after 
ruling  made  sustaining  a  demurrer  to  an  amended  complaint,  "  the  parties  by  counsel 
come  and  the  plaintiffs  except  to  the  ruling"  etc.;  there  is  no  question  presented  on 
the  ruling;  Matsinger  v.  Fort,  1 18-109. 

The  journal  entry  of  the  clerk,  in  the  transcript  of  record,  showed  a  trial  had,  and  a 
motion  for  new  trial  overruled,  April  2,  1885;  the  certificate  of  the  judge  to  the  bill  of 
exceptions  showed  that  the  bill  was  signed  on  March  26,  1885,  making  it  appear  that 
the  bill  was  signed  several  days  before  trial  was  had.  It  was  moved  to  disregard  the 
bill.  It  must  be  assumed  that  the  events  recited  in  the  bill  of  exceptions  occurred 
before  the  bill  was  prepared  and  signed,  and  that  there  is  an  error  of  date  in  the 
clerk's  journal  entry  or  in  the  judge's  certificate.  Where  there  is  such  a  discrepancy 
in  dates,  concerning  the  order  of  events,  between  the  clerk's  journal  entries  and  the 
recital  in  a  bill  of  exceptions,  the  latter  must  control;  I.,  B.  &  W.  Ry.  Co.  v.  Adams, 
112-303. 

At  common  law,  all  evidence  must  be  incorporated  in  a  bill  of  exceptions  before  it 
is  signed.  This  section  modifies  that  rule  of  the  common  law,  but  not  to  the  extent 
to  allow  oral  evidence  to  be  got  into  the  record  by  preparing  a  skeleton  bill  of  excep- 
tions and  making  provision  for  the  insertion  of  the  evidence,  taken  by  a  stenographer, 
by  using  the  words  M  here  insert,"  without  setting  out  the  evidence;  Flint  v.  BurneU, 
1 16-481.  The  reason  for  this  rule  is  that  the  bill,  when  duly  attested,  imports  abso- 
lute verity  and,  to  have  this  effect,  the  attestation  of  the  judge  must  be  to  a  bill  con- 
taining all  the  oral  testimony.  It  is  the  signature  of  the  judge  that  gives  the  bill  its 
force,  and  when  it  affirmatively  appears  —  as  in  the  case  at  bar  —  that  the  oral  evidence 
was  not  in  the  bill  when  it  was  signed,  it  can  not  be  regarded  as  having  passed  the 
scrutiny  of  the  judge.  A  skeleton  bill  is  so  incomplete  as  to  be  without  force  in  any 
case  where  oral  testimony  is  given  ;  Doyal  v.  Landes,  119-480. 

Instructions  of  the  court  copied  by  the  clerk  in  the  transcript  of  the  record  on  ap- 
peal are  not  part  of  the  record  of  the  cause,  unless  brought  in  by  bill  of  exceptions 
or  by  special  order  of  tr^e  court;  Brown  v.  State,  11 1-442. 

A  transcript,  on  appeal,  showed  what  purported  to  be  the  evidence  written  out  and 
signed  by  a  person  who  adds  to  his  name  the  word  "  reporter,"  and  this  was  attached 
to  the  transcript.  Evidence  sought  to  be  brought  into  the  record  in  this  manner  can 
not  be  considered ;  Arbuckle  v.  Swim,  123-209. 
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A  bill  of  exceptions,  after  preliminary  matter,  stated:  "  And  on  the  trial  there  was 
introduced  the  master's  report  in  evidence,  as  follows,  viz.:    (Heretofore  inserted  in 

the  record,  see  page ,  line ,  of  this  manuscript.)    And,  also,  the  plaintiff's 

exceptions  thereto,  as  follows,  viz.:    (Heretofore  inserted  in  the  record.  See  page  56, 

line of  this  transcript.)  And,  also,  the  evidence  (stenographer's  report)  adduced 

and  had  at  the  hearing  before  the  master,  which  is  embodied  in  and  made  a  part  of 
this  bill  of  exceptions."  There  is  no  part  of  the  evidence  embodied  in  the  bill  of  ex* 
ceptions.  A  large  volume  indorsed  and  filed  in  the  case,  certified  to  by  the  reporter 
as  a  correct  and  impartial  report  of  all  the  evidence  taken  before  the  master,  and  a 
certificate  of  the  clerk  certifying  that  a  long  hand  manuscript  copy  of  the  evidence 
given  before  the  master  commissioner  in  the  cause  was  duly  filed  in  his  office,  and 
the  one  embodied  in  the  plaintiff's  bill  of  exceptions,  filed  November  11,  1885,  is  the 
identical  one  so  filed  as  aforesaid,  and  now  certified  and  transmitted  herewith,  do  not 
constitute  the  same  a  part  of  the  bill;  Patterson  v.  Churchman,  122-380. 

The  long  hand  manuscript  or  transcript  of  .the  notes  and  report  of  evidence  of  the 
stenographer  reporting  a  trial  found  with  the  papers  sent  up  on  appeal  must  be  so 
incorporated  in  and  identified  by  a  bill  of  exceptions  that  if  a  dispute  arises  — 
whether  what  purports  to  be  the  evidence  is  in  fact  it — the  court  can  settle  that  dispute 
by  the  record  alone.  In  the  case  at  bar,  the  record  stated  that  ninety  days  were 
given  in  which  to  file  a  bill  of  exceptions,  the  statement  following  the  recital  of  a 
prayer  for  an  appeal.  In  order  after  the  recitals  named  was  an  entry,  in  the  tran* 
script,  that  the  following  bill  of  exceptions  was  filed  in  the  clerk's  office,  in  the  cause, 
to  wit:  "  Exhibits  A,  B,  C,  D,  E,  F,  and  G,  the  same  being  the  evidence  introduced 
upon  the  trial  of  the  cause."  Attached  to  the  transcript,  immediately  after  what  pur- 
ported to  be  the  formal  commencement  of  a  bill  of  exceptions,  reciting  ihat  the  ioU 
lowing  evidence  was  introduced,  was  what  appeared  to  be  a  portion  of  the  evidence, 
marked  "  Exhibit  A."  With  the  record,  in  addition  to  "  Exhibit  A,"  were  five  dis- 
connected volumes  of  evidence,  marked  B,  C,  D,  E  and  F,  with  a  certificate  of  a. 
stenographer,  at  the  close  of  "  Exhibit  F,"  that  it  is  a  verbatim  report  of  evidence 
given  in  the  cause,  the  title  of  the  case  being  given  and  the  certificate  being  signed. 
Neither  of  the  volumes  purporting  to  contain  the  evidence  was  authenticated  by  the 
signature  of  the  trial  judge,  or  otherwise  identified,  save  by  the  two  file  marks  of  the 
clerk  of  the  circuit  court.  In  that  part  of  the  transcript  marked  "  Exhibit  N  "  was  a 
certificate,  not  signed,  to  the  effect  that  the  long  hand  manuscript  of  the  stenographer 
contained  all  the  evidence.  The  evidence  was  not  in  the  record;  Stevens  v.  Stevens, 
127-562. 

A  long  hand  transcript  of  a  short  hand  writer's  report  of  testimony  taken  on  the 
trial  of  a  cause  is  not  a  "  written  instrument,"  within  the  meaning  of  this  section,  so 
as  to"  become  part  of  a  bill  of  exceptions  by  reference.  To  become  part  of  the  record 
it  must  become  incorporated  in  to  the  bill  of  exceptions  (see  §  1410);  O.  &  M.  Ry. 
Co.  v.  Voight,  122-292. 

In  a  criminal  cause  there  was  no  reference  in  the  motion  made  for  a  new  trial  to 
any  affidavits  in  support  of  the  motion,  and  affidavits  copied  in  the  transcript  were 
not  filed  with,  nor  until  nearly  a  week  after  that  motion  was  filed.  Such  affidavits  are 
no  part  of  the  record,  on  appeal,  unless  made  so  by  bill  of  exceptions  or  order  of 
court;  M'Clure  v.  State,  1 16-172. 

627.  Form  of  exceptions.  A  statement  in  a  bill  of  exceptions  "  that  upon  the 
trial  of  this  cause  the  plaintiffs,  to  sustain  the  issue  on  their  part,  offered  the  follow, 
iftg  evidence,"  the  bill  closing  with  the  words  "  and  this  was  all  the  evidence  given 
in  the  cause,"  is  defective;  it  is  not  equivalent  to  a  statement  that  the  evidence  was 
adduced,  introduced  or  admitted;  Lyon  v.  Davis,  111-385. 

A  statement,  in  a  bill  of  exceptions,  "  this  was  all  the  testimony  given  in  the 
cause,"  does  not  show  that  it  contains  all  the  evidence  given.  The  word  "  testi- 
mony "  is  not  synonymous  with  the  word  "  evidence."  Questions  based  on  the  evi- 
dence will  not  be  considered  on  appeal,  under  such  a  certificate,  the  evidence  being 
deemed  not  to  be  in  the  record;  Kleyla  v.  State,  1 12-146. 

In  an  action  for  review  of  a  judgment  (§  616)  the  overruling  of  a  motion  for  new 
trial,  if  erroneous,  is  available  to  the  party  complaining  thereof  on  appeal  by  means 
of  a  bill  of  exceptions;  Gates  v.  Scott,  123-462;  see  Rigler  v.  Rigler,  120-431;  Baker 
v.  Ludlam,  118-87. 

Evidence  is  not  properly  in  the  record,  on  appeal,  and  questions  depending  on  it 
can  not  be  considered,  unless  the  bill  of  exceptions  contains  the  words  "this  is  all 
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the  evidence  given  in  the  cause,"  or  their  equivalent;  Mattinger  v.  L.  S.  &  M.  S.  Ry. 
Co.,  1 17-137. 

627,  630.  Form  of  exceptions.  Construing  these  sections  in  pari  materia,  it  is 
necessary,  when  an  appeal  is  taken  under  section  630  on  a  bill  of  exceptions  only, 
and  the  question  reserved  is  on  the  exclusion  of  evidence,  that  the  bill  of  exceptions 
shall  show  enough  of  the  case  and  the  evidence  touching  the  point  in  controversy, 
to  show  the  relevancy  of  the  evidence  rejected.  In  the  absence  of  such  matter  from 
the  bill,  it  must  be  presumed  that  the  evidence  excluded  was  properly  rejected;  I.,  B. 
&  W.  Ry.  Co.  v.  Adams,  112-307. 

629.  Bill,  how  signed  and  filed  —  Entry.  This  section  requires  that  "  the  date  of 
the  presentation  shall  be  stated  in  the  bill  of  exceptions."  A  statement  on  the  mar- 
gin or  on  the  back  of  the  bill  is  not  sufficient;  Orton  v.  Tilden,  110-139;  as  where 
on  the  back  of  the  bill  is  written:  "Tendered  to  me  for  approval  and  signature, 
March  15th,  1886";  Buchart  v.  Burger,  115-123. 

That  it  may  become  a  part  of  the  record  a  bill  of  exceptions  must  be  presented  to 
the  trial  judge  within  the  time  limited,  and  the  date  of  its  presentation  to  the  judge 
must  be  stated  "in  the  bill":  M'Cormick  etc.  Co.  v.  Maas,  121-132. 

(a)  A  bill  of  exceptions  "in"  which  the  date  of  the  presentation  thereof  to  the 
judge  for  his  signature  is  not  stated  does  not  become  a  part  of  the  record;  Bierly 
v.  Harrison,  123-517;  Rigler  v.  Rigler,  120-431;  citing  cases,  (b)  It  is  even  so,  also, 
when  it  does  not  appear,  from  the  record,  that  such  bill  was  filed  with  the  clerk; 
Bierly  v.  Harrison,  123-517. 

Where  the  record  shows  that  a  bill  of  exceptions  was  not  filed  within  the  time  al- 
lowed by  the  court  and  it  does  not  appear,  in  the  body  of  the  bill,  when  it  was  pre- 
sented to  the  trial  judge  for  his  action,  the  bill  is  not  regarded  as  being  properly  in 
the  record;  Buckner  v.  Spaulding,  127-229. 

The  date  of  the  presentation  of  the  bill  must  appear  in  the  bill  itself  and  not  byway 
of  indorsement;  Plymouth  v.  Fields,  125-325;  Shewalter  v.  Bergman,  125-157;  Bu- 
chart v.  Burger,  1 15-123;  Orton  v.  Tilden,  110-131.  So,  where  the  date  of  the  presenta- 
tion of  a  bill,  as  stated  in  the  body  thereof,  indicated  that  it  was  not  presented  until 
after  the  time  limited  had  expired;  but,  there  appeared,  following  the  proper  authen- 
tication and  signature  of  the  trial  judge,  a  personal  statement,  or  memorandum, 
signed  by  the  judge,  showing  that  the  bill  was,  in  fact,  presented  in  apt  time,  it  was 
held  that  such  statement,  or  memorandum,  on  or  any  where  about  a  bill  of  exceptions,  . 
which  is  not  a  part  of  the  bill  itself,  can  not  control  a  statement  made  in  the  body  of 
the  bill;  Plymouth  v.  Fields,  125-325. 

This  statute  is  imperative  on  two  points:  (1)  the  party  "must,  within  such  time  as 
may  be  allowed,  present  to  the  judge  a  proper  bill  of  exceptions;"  (2)  "the  date  of 
presentation  shall  be  stated  in  the  bill  of  exceptions."  A  bill  of  exceptions  does  not 
become  a  part  of  the  record,  unless  it  has  been  presented  to  the  judge  within  the  time 
limited  and  the  date  of  its  presentation  is  stated  in  the  bill.  When  so  presented,  signed 
and  filed  it  becomes  a  part  of  the  record.  It  is  not  proper  for  an  appellate  tribunal 
to  institute  an  investigation,  dehors  the  record  itself,  for  the  purpose  of  ascertain- 
ing what  the  record  contains,  or  to  determine  whether  excuses  exist  for  not  making 
a  complete  record.  As  to  presenting  or  signing  such  bills  after  the  time  limited 
therefor  has  expired,  the  only  proper  course  is  to  make  an  application  to  the  trial 
judge  to  have  the  date  inserted  in  the  bill  nunc  pro  tunc;  Rigler  v.  Rigler,  120-432. 

A  bill  of  exceptions  shows,  by  a  memorandum  thereon  made  by  the  trial  judge,  that 
the  bill  was  presented  to  the  judge  and  signed  two  days  after  the  clerk  had  certifie*d 
the  transcript  to  the  supreme  court,  and  there  is  nothing  in  the  record  or  on  the  bill  to 
show  that  it  was  at  any  time  filed  by  the  clerk,  the  omission  was  pointed  out  in  a  brief 
filed  a  year  before  the  case  came  up.  The  record  might  have  been  corrected  by  ap- 
plication to  the  trial  court  so  as  to  have  caused  it  to  show  the  filing  of  the  bill  by  the 
clerk  (Rigler  v.  Rigler,  120-432).  There  is  no  bill  in  the  record  to  be  considered; 
Guire  v.  Gillett,  124-503. 

Motion  for  new  trial  overruled  March  3,  and  sixty  days  given  by  the  court  to  file  bill 
of  exceptions.  The  trial  judge  in  the  bill  states,  "  this  bill  was  tendered  to  me  for 
approval  and  signature  this  2d  day  of  May,  1887."  The  bill  was  not,  in  fact,  signed 
until  June  9.  It  was  contended  that  it  was  not  properly  of  the  record.  This  conten- 
tion can  not  be  maintained.  The  statute  makes  it  the  duty  of  the  judge  to  insert  in 
the  bill  the  date  at  which  it  is  presented  to  him  for  signature.  When  signed  it  is  his 
duty  to  file  it  with  the  clerk.    The  date  at  which  the  bill  is  signed  is  immaterial.   The 
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judge  can  not  deprive  a  party  of  the  benefit  of  a  bill  by  failure  to  attach  his  signature 
until  the  time  given  has  expired.  When  a  party  entitled  to  a  bill  tenders  the  proper 
bill  within  the  time  allowed  by  the  court  he  has  done  his  whole  duty.  The  duty  of 
signing  and  filing  then  remains  with  the  judge;  V.  Water  Co.  v.  White,  124-378. 

Motion  for  new  trial  overruled  June  24,  and  ninety  days  from  that  time  given  in 
which  to  prepare  and  file  a  bill  of  exceptions.  A  bill  of  exceptions  presented  to  the 
judge  for  his  signature  on  September  24  following  is  not  presented  in  season  — 
excluding  the  first  and  including  the  last  days  there  are  ninety  and  two  days;  Keeler 
v.  Heims,  126-382. 

A  special  judge,  acting  under  an  appointment  from  the  duly  elected  judge,  may 
rightfully  grant  leave  to  file  a  bill  of  exceptions  and  fix  the  time  within  which  it  shall 
be  filed.  So  he  may  properly  sign  it  after  his  term  has  expired.  Where  a  special 
judge  is  duly  appointed  to  hold  a  part  of  a  term,  his  powers  and  duties,  in  all  cases 
tried  by  him,  are  substantially  the  same  as  those  of  the  judge  elected  in  due  course  of 
law;  Shugart  v.  Miles,  125-447. 

630.  Questions  of  law,  how  reserved.  The  rule  is  a  general  one  that  where  a 
reserved  question  of  law  or  any  alleged  error,  occurring  on  the  trial,  arises  a  motion 
for  a  new  trial  is  always  necessary.  If  such  be  not  made  the  ground  of  such  a  motion 
it  will  not  be  considered  on  appeal  to  the  supreme  court.  This  rule  applies  to  ques- 
tions of  law  reserved  upon  the  trial  under  this  section,  which  is  a  substantial  —  if  not  a 
literal  —  re-enactment  of  section  347  of  the  Civil  Code  of  1852  (2  R.  S.,  1876,  p.  177); 
Conner  v.  Marion,  112-520. 

Where  a  party  desires  to  present  a  case  under  this  section,  in  view  of  rule  30  of  the 
supreme  court,  he  must  pursue  the  course  indicated  in  and  by  the  section.  If  he 
pursues  a  different  course  he  must  apply  the*  appropriate  rules;  She  waiter  v.  Berg- 
man, 123-158. 

A  bill  of  exceptions  recited  for  a  "  question  of  law  "  reserved,  under  this  section, 
thus  '*  that,  during  the  progress  of  the  cause,  the  court  decided  and  adjudged  that 
the  plaintiffs  were  not  entitled  to  a  judgment  or  decree  of  foreclosure  on  the  second 
paragraph  of  their  complaint."  The  question  so  stated  necessarily  involves  and  in- 
cludes questions  of  fact  as  well  as  a  question  of  law,  and  the  questions  of  fact  are 
fundamental.  This  section  does  not  contemplate  that  a  party  may  reserve,  for  the 
decision  of  the  supreme  court,  in  the  mode  which  it  prescribes,  a  question  of  fact  or 
a  mixed  question  of  fact  and  law.  The  question  reserved  must  be  one  of  law  only 
and  the  record  must  show  that  an  exception  was  reserved  to  the  decision  of  such 
question  at  the  time  it  was  made.  After  the  evidence  has  been  fully  heard  on  the 
trial  of  the  issues  joined  in  the  cause  and  the  court  has  announced  its  final  decision 
and  judgment  in  favor  of  the  defendant,  the  plaintiff  can  not  reserve  that  decision, 
the  same  not  being  a  question  of  law  nor  a  decision  during  the  progress  of  the  cause 
within  the  meaning  of  this  statute;  Woodard  v.  Baker,  1 16-156. 

This  section  points  out  the  manner  in  which  questions  of  law  decided  by  a  court 
during  the  progress  of  a  cause  may  be  reserved  for  the  decision  of  the  supreme  court. 
It  does  not  authorize  an  appeal  from  the  decision  of  such  questions  before  final  judg- 
ment. The  purpose  and  object  of  the  statute  is  to  relieve  persons,  desiring  only  to 
present  to  the  supreme  court  some  one  or  more  questions,  decided  by  the  trial  court, 
from  the  burden  of  procuring  a  complete  record  of  the  whole  proceedings  in  the  lower 
court  and  permit  such  appeal  by  bill  of  exceptions,  containing  such  parts  of  the  record 
as  will  clearly  present  the  question  decided  by  the  trial  court;   Taylor  v.  Board  etc., 

I2t>-122. 

Under  this  section  where  the  reserved  question  of  law  arises  on  evidence  offered 
and  admitted  at  the  trial,  all  the  evidence  so  admitted,  which  has  any  bearing  on  the 
reserved  question  of  law,  must  be  made  a  part  of  the  record  of  the  cause  by  bill  of 
exceptions;  to  enable  the  court  of  review  to  apprehend  the  particular  question  involved; 
Conner  v.  Marion,  112-521. 

To  reserve  a  question  of  law,  under  this  section,  for  the  decision  of  the  supreme 
court,  (a)  it  is  not  necessary,  where  the  rulings  are  made  on  the  trial  and  properly  ex- 
cepted to,  to  notify  the  court,  at  that  time,  that  the  party  intends  to  reserve  the  ques- 
tions in  the  mode  provided  for  in  the  statute.  It  is  sufficient  if  there  is  a  due  excep- 
tion, at  the  time  the  ruling  is  made,  if  a  declaration  of  intention  to  reserve  questions 
is  made  and  notice  of  intention  to  appeal  on  those  questions  is  given  at  the  time  the 
rulings  on  which  the  questions  arise  are  brought  before  the  trial  court  for  review. 
Such  declaration  must  be  sufficient  to  direct  the  intention  of  the  trial  court  to  the 
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•questions  sought  to  be  reserved  and  to  enable  it  to  form  a  bill  of  exceptions  that 
will  fully  and  clearly  limit  the  rulings,  (b)  In  such  case  an  order  by  the  court  that 
certain  papers  and  entries  designated,  used  and  made  in  the  trial  of  the  cause,  and 
certain  settlements  of  the  court  be  made  a  part  of  the  bill  of  exceptions  is  sufficient 
to  authorize  the  incorporation  in  the  bill  of  the  papers  and  entries  designated — but 
not  of  the  oral  testimony,  (c)  It  is  a  sufficient  compliance  with  this  section,  as  to 
intention  and  notice,  that  such  a  bill  of  exceptions  recites  that  when  the  jury  in  the 
cause  returned  in  to  court  their  general  verdict  and  answers  thereto,  the  plaintiffs  filed 
a  motion  for  a  new  trial  and  reasons  therefor  and,  thereupon,  notified  the  court  that, 
in  case  the  motion  for  new  trial  should  be  overruled,  they  intended  to  take  the  ques- 
tion of  law  presented  and  reserved  on  the  trial  and  set  forth  in  the  motion,  to  the 
supreme  court,  upon  a  bill  of  exceptions;  Shugart  v.  Miles,  125-449. 

Motions  to  strike  out  pleadings  and  to  separate  and  number  paragraphs  of  plead- 
ings, and  the  rulings  thereon,  must  be  brought  into  the  record,  on  appeal,  by  proper 
bill  of  exceptions  or  be  made  a  part  of  the  record  by  order  of  court;  Balue  v.  Rich- 
ardson, 124-481. 

632.  Appeal  to  supreme  court.  In  an  action,  instituted  before  a  justice  of  the 
peace,  there  being  a  recovery  both  before  the  justice  and  in  the  circuit  court,  on  ap- 
peal, for  $50  and  no  question  of  counter  claim  or  set  off  being  involved,  an  appeal 
by  judgment  defendant  will  not  lie,  albeit  the  complaint  demands  judgment  for  a 
sum  exceeding  $50,  the  plaintiff  being  satisfied  with  the  sum  awarded  —  the  amount 
of  recovery  and  not  the  amount  of  the  claim  governs;  C,  I.,  St.  L.  &  C.  Ry.  Co.  v. 
M'Dade,  n  1-23. 

It  appearing  in  the  supreme  court,  beyond  contradiction,  that  appellee  has  paid  and 
appellant  has  accepted  payment  of  the  judgment  from  which  an  appeal  is  prosecuted, 
there  is  nothing  actually  in  controversy;  a  motion  to  dismiss  the  appeal  must  be  sus- 
tained; State,  ex  rel.  v.  Kamp,  11 1-56. 

In  a  proceeding  to  condemn  land  for  a  right  of  way  for  a  lateral  railroad  (§  3987) 
the  defendant  in  the  judgment  paid  to  the  clerk  of  court  the  amount  of  the  judgment, 
interest  and  costs.  The  attorney  of  plaintiff  in  judgment,  prior  to  his  discharge  from 
the  case,  having  taken  a  lien  on  the  judgment  for  services,  received  from  the  clerk 
the  amount  thereof ;  plaintiff  in  judgment  is  precluded,  by  this  section,  from  there- 
after taking  an  appeal  from  the  judgment,  and  it  is,  on  motion,  dismissed;  M'Cracken 
v.  Cabel,  120-266. 

The  exception  made  by  this  section  "except  in  actions  originating  before  a  justice 
of  the  peace  or  mayor  of  a  city,  where  the  amount  in  controversy,  exclusive  of  in- 
terest and  costs,  does  not  exceed  $50  "  does  not  prohibit  an  appeal  to  the  supreme 
court  in  actions  of  replevin,  originating  before  a  justice  of  the  peace  or  mayor  of  a 
city;  for  the  reason  that,  in  actions  of  replevin,  the  controversy  is  not  in  regard  to 
amounts  or  values,  but  relates  merely  to  the  rights  of  the  parties  to  the  possession  of 
personal  property  at  the  time  of  the  commencement  of  the  action.  The  words  of 
the  exception  apply  solely  to  actions  where  the  primary  object  is  the  recovery  of  an 
*' amount"  of  money  on  some  cause  of  action;  Hall  v.  Durham,  113-330. 

633.  Appeal  within  one  year.  No  time  is  specified,  in  section  640,  within  which 
an  appeal  to  the  supreme  court  must  be  taken  in  the  manner  specified  therein.  It 
has  been  decided  that  that  section  must  be  considered  and  construed  in  connection 
with  this  (Johnson  v.  Stephenson,  104-368),  and  that  all  appeals  to  the  supreme 
court,  in  all  civil  actions,  must  be  perfected  by  filing  a  transcript  of  the  record  in 
"  the  office  of  the  clerk  of  the  supreme  court "  within  one  year  from  the  date  of  the 
rendition  of  the  judgment  appealed  from,  and  that  in  the  event  of  a  failure  so  to  file, 
the  appeal  must  be  dismissed;  Wright  v.  Manns,  11 1-424. 

Whether  an  appeal  is  perfected  within  a  year  from  the  rendition  of  the  judgment 
appealed  from  depends  on  the  rule  for  the  computation  of  time.  Section  1280  is  a 
literal  re-enactment  of  section  787  of  the  Civil  Code  of  1852,  which  took  effect  May  6, 
1853,  so  that  for  over  thirty  years  it  has  been  the  law  that  the  time  within  which  an  act 
is  to  be  done  shall  be  computed  by  excluding  the  first  day  and  including  the  last  — 
if  the  last  day  be  Sunday,  it  shall  be  excluded;  Wright  v.  Manns,  11 1-424. 

An  action  by  an  administrator  to  recover,  as  assets  of  the  estate,  a  note  and  mortgage 
transferred  by  decedents  during  life  is  transitory  and  could  be  prosecuted  in  any 
court  having  general  jurisdiction,  where  jurisdiction  of  the  person  is  acquired.  In 
such  case  an  appeal  is  properly  taken  to  the  supreme  court,  if  it  conforms,  as  to  time 
and  manner,  to  this  section,  governing  appeals  from  the  circuit  and  superior  courts 
in  civil  actions;  Walker  v.  Steele,  123-446. 
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638.  Appeal  daring  term  —  Stay  —  Bond.  The  forum  in  which  to  try  the  ques- 
tion of  the  sufficiency  of  the  penalty  of  an  appeal  bond,  in  a  case  appealed  in  term,  is 
the  court  which  is  called  on  to  receive  and  approve  the  bond.  The  question  as  to 
the  solvency  and  ability  of  the  sureties  is  one  that  the  trial  court  must  determine. 
Where  a  change  in  the  condition  of  the  parties  or  the  sureties  occurs  the  supreme 
court  may  properly  interfere;  otherwise  the  judgment  of  the  trial  court  must  stand; 
Midland  Ry.  Co.  v.  Wilcox,  u  1-562. 

The  trial  court  designated  the  surety  on  an  appeal  bond;  the  person  so  designated, 
however,  refused  to  sign  the  bond,  ay  agreement  of  parties  in  interest  a  different 
surety  executed  the  bond.  The  appeal  being  perfected  in  all  other  respects,  accord- 
ing to  the  provisions  of  this  section,  the  obligors  on  the  bond  can  not  avail  themselves 
of  the  objection  that  such  bond  was  not  signed  by  the  surety  approved  by  the  court, 
after  the  transcript  had  been  sent  up  and  execution  stayed,  in  all  respects  as  though 
the  bond  had  been  substituted  by  mutual  agreement  of  the  parties,  and  the  bond  hav- 
ing performed  the  purpose  of  staying  the  proceedings,  it  is  no  answer  to  sav  that  there 
was  no  consideration  for  the  undertaking  of  the  surety;  Buchanan  v.  Milligan,  125- 
333- 

660.  Transcript  —  Certificate,  This  section,  providing  that  papers  filed  in  a  cause 
may  be  made  a  part  of  the  record  by  order  of  the  court,  relates  exclusively  to  civil 
causes;  Meredith  v.  State,  122-515. 

The  instructions  asked  by  appellant  were  all  refused  by  the  court  and  were  copied 
by  the  clerk  below  in  the  transcript  of  the  record.  The  instructions  given  by  the 
court,  sua  sponte,  were  copied  at  length  in  the  transcript.  Then  followed  an  order 
of  court  "  that  all  instructions  asked  and  given  herein  be  made  a  part  of  the  record 
in  this  cause."  It  may  well  be  doubted  if  the  instructions  of  the  court  are  such  papers 
as  may,  within  the  provisions  of  this  section,  be  made  a  part  of  the  record  by  "  an 
order  of  the  court,'  in  any  case;  or  whether  the  instruction  can  be  made  a  part  of  the 
record  in  any  other  manner  than  by  bill  of  exceptions,  or  in  the  mode  prescribed  in 
and  by  section  636.  In  the  particular  case  the  order  is  ineffectual  inasmuch  as  it  does 
not  show  and  the  record  elsewhere  did  not  show  any  exceptions  to  the  giving  or  re- 
fusal of  any  or  all  of  the  instructions;  C,  I.,  St.  L.  &  C.  Ry.  Co.  v.  Lutes,  112-282. 

666.  Assignment  of  error— Answer.  The  assignment  of  errors,  on  an  appeal  to  the 
supreme  court,  constitutes  the  appellant's  complaint.  Such  assignment,  then,  like  a 
complaint  in  a  trial  court,  must  be  good  as  to  all  who  join  therein  as  appellants,  or 
it  will  not  be  good  as  to  any  of  them.  Where  two  or  more  appellants  jointly  com- 
plain, in  any  specification  or  paragraph  of  their  joint  assignment  of  errors,  of  any 
ruling  of  the  trial  court  against  them  only,  as  error,  such  specification  or  paragraph 
can  not  be  sustained  as  to  any  one,  because  it  is  not  well  assigned  by  all  who  have 
joined  in  such  assignment  of  errors.  Such  joint  specification  or  paragraph  of  error 
will  not  call  in  question  in  the  supreme  court  the  ruling  of  the  trial  court  complained 
of  therein;  Hanshew  v.  State,  ex  rel.,  113-263. 

A  case  may  be  in  the  supreme  court  for  the  purpose  of  obtaining  process  before 
the  assigment  of  errors  is  filed.  When,  however,  a  year  is  allowed  to  elapse  without 
filing  an  assignment  of  errors  the  case  can  not  be  regarded  as  properly  in  the  court. 
In  the  case  at  bar  final  judgment  was  rendered  in  the  circuit  court,  January  19,  1886; 
transcript  was  filed  in  the  supreme  court,  January  17,  1887;  errors  were  assigned, 
August  25,  1887;  joinder  in  error  signed  on  the  same  day;  cause  submitted  Septem- 
ber 26,  1887;  motion  to  dismiss  the  appeal  filed  February  8, 1890.  Appeal  dismissed 
March  13,  1890;  Lawrence  v.  Wood,  122-453,  following  Bacon  v.  Withrow,  110-94; 
Price  v.  Baker,  41-570. 

An  assignment  of  error  must  be  specific,  i.  e.,  definite,  limited,  precise,  in  its 
terms.  Hence,  an  assignment  that  "the  court  erred  in  sustaining  the  demurrer  to 
the  sixth  paragraph  of  the  defendant's  answer  "  confines  and  limits  the  supreme  court 
to  the  consideration  of  the  answer  —  not  as  to  whether  it  was  sufficient,  though  bad, 
for  a  bad  complaint,  but  whether  or  not  it  stated  such  facts  as,  in  law,  constituted  a  good 
defense  to  the  action,  supposing  the  complaint  to  be  good.  The  sufficiency  of  the 
complaint  is  not  brought  in  question  by  the  alleged  error;  Peters  v.  Banta,  120-424. 

An  assignment  of  error,  like  a  complaint,  must  be  against  the  proper  party.  One 
person  can  not  be  sued  at  nisi  prius  and,  on  appeal,  error  be  assigned  against  another. 
The  assignment  must  be  against  the  person  in  whose  favor  the  alleged  erroneous 
ruling  was  made;  Braden  v.  Leibenguth,  126-337;  see  Sparklin  v.  Wardens  etc., 
"9-533;  Orton  v.  Tilden,  110-131. 
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Rule  6  of  the  supreme  court  requires  that  "  the  assignment  of  errors  shall  con 
tain  the  full  names  of  the  parties."  An  assignment  designating  the  parties  as  "  State 
of  Indiana,  on  relation  of  William  S.  Fleming,  appellee,  vs.  Frank  H.  Snyder,  Mayor 
et  al.,"  is  in  total  disregard  of  the  rule.  The  assignment  of  errors  in  the  appellant's 
complaint  and  the  only  parties  before  the  supreme  court,  or  over  whom  it  acquires 
jurisdiction,  are  those  whose  names  appear  therein.  Appeal  dismissed  on  motion; 
Snyder  v.  State,  ex  rel.,  124-335. 

In  the  absence  of  an  assignment  of  errors  the  supreme  court  has  no  jurisdiction  of 
the  cause.  In  such  case  it  is  the  duty  of  the  court  to  dismiss  the  appeal;  Hawkins  v. 
M'Dougal,  126-545. 

All  who  join  in  a  motion  or  pleading  must  show  a  right  to  the  relief  demanded. 
The  rule  applies  to  complaints,  answers,  demurrers,  motions  for  new  trials  and  other 
matters  of  procedure.  Again  and  again  it  has  been  applied  to  assignments  of  error. 
Where,  then,  several  appellants  join  in  an  assignment  of  error  they  will  fail,  unless 
the  errors  are  well  assigned  as  to  all  who  unite  in  the  assignment;  Wall  v.  Bagby, 
126-372;  Hawkins  v.  Heinzman,  126-551. 

An  assignment  of  error,  like  a  complaint,  must  assign  an  error  which  is  available 
in  favor  of  all  who  join  in  the  assignment.  Otherwise,  no  question  is  presented  for 
the  consideration  of  the  supreme  court;  Arbuckle  v.  Swim,  123-209. 

A  joint  assignment  of  errors  by  two  or  more  appellants  will  not  present  any  ques- 
tion for  decision,  unless  it  is  good  as  to  all  who  have  united  therein;  Walker  v.  Hill, 
1 1 1-226. 

An  assignment  of  error  that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  —  calling  in  question  such  sufficiency  for  the  first  time  in  the 
supreme  court  —  is  not  available  for  the  reversal  of  the  judgment,  unless  some  fact 
essential  to  the  existence  of  the  cause  has  been  wholly  omitted  from  the  complaint; 
M'Gregor  v.  Hubbs,  125-488. 

An  attack  on  one  of  several  paragraphs  of  a  complaint,  made  for  the  first  time  in 
an  assignment  of  errors,  on  appeal,  will  be  unavailing,  even  though  the  paragraph 
assailed  may  be  radically  defective;   L.,  N.  A.  &  C.  Ry.  Co.  v.  Corps,  124-427. 

The  statutory  provision  permitting  a  pleading  to  be  questioned  by  an  assignment  of 
errors  in  the  supreme  court  does  not  apply  to  answers.  Where  an  answer  to  a  com- 
plaint is  not  challenged,  in  any  way,  in  the  trial  court  it  can  not  be  successfully  as- 
sailed, for  the  first  time,  on  appeal  to  the  supreme  court;  C.  &  E.  I.  RR.  Co.  v. 
Modesitt,  124-212. 

A  failure,  on  the  part  of  counsel,  to  discuss  any  question  presented  by  the  record 
waives  any  such  question  that  may  have  been  involved  by  such  counsel's  assignment 
of  error.  Thus,  no  question  is  presented  as  to  the  sufficiency  of  the  facts  found  by  a 
special  verdict  to  entitle  an  appellee  to  judgment  when  counsel  fails  to  discuss  the 
question  presented  by  an  assignment  of  error  as  to  the  sufficiency  of  the  special  ver- 
dict, and  no  objection  whatever  is  pointed  out  or  suggested;  L.,  N.  A.  &  C.  Ry.  Co. 
v.  Schmidt,  126-291. 

Where  the  errors  assigned  are  the'  sustaining  of  demurrers  to  certain  paragraphs  of 
an  amended  complaint,  and  the  errors  discussed,  by  counsel  for  appellant,  are  the 
sustaining  of  demurrers  to  certain  paragraphs  of  his  answer,  if  the  record  shows  that 
demurrers  were  sustained  to  certain  paragraphs  of  appellant's  answer,  and  that,  after 
they  were  sustained,  appellant  withdrew  his  answer  and  refused  to  plead,  and  judg- 
ment was  thereupon  rendered  in  favor  of  the  appellee,  no  question  is  presented  for 
the  supreme  court  to  decide;  M'Cray  v.  Smith,  126-70. 

To  present  a  question,  to  the  supreme  court,  as  the  amount  of  the  recovery,  the 
correct  practice  is  to  move  for  a  new  trial  (§  659)  and  assign  the  proper  cause  in  the 
motion;  Merritt  v.  Richey,  127-402. 

668.  Defect  in  form  etc.  no  ground  for  reversal.  On  the  death  of  a  defendant 
the  complaint  was  not  amended  so  as  to  aver  such  death  and  the  appointment  of  an 
administrator  of  decedent's  estate.  This  defect  in  the  complaint  is  a  mere  informality, 
and  the  defendant  administrator  having  appeared  and  answered  the  complaint  and  the 
cause  appearing  to  have  been  fairly  tried,  it  is  not  such  an  error  as  will  reverse  the 
judgment,  but  is  such  an  imperfection  as  is  cured  by  this  section;  Simons  v.  Busby* 
119-15. 

The  effect  of  this  section  is  to  prevent  the  reversal  of  a  judgment,  on  appeal,  because 
of  the  existence  of  defects  in  a  complaint  which  would  have  rendered  it  insufficient 
as  against  a  demurrer,  but  which  may  have  been  supplied  by  proof  and  cured  by  the 
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verdict.  Where  a  fact  or  averment,  which  is  essential  to  the  right  of  action,  is  entirely 
omitted,  the  defect  is  not  cured  by  verdict  —  as  where  in  an  action  for  a  personal  in- 
jury, there  is  no  averment  that  the  plaintiff  was  free  from  fault;  Peters  v.  Banta, 
120-416.  It  is  presumed  to  the  extent  that  the  plaintiffs  cause  of  action  was  de- 
fectively or  inaccurately  stated,  no  fact  essential  to  the  cause  of  action  being  omit- 
ted, that  the  facts  were  proved  at  the  trial,  and  the  complaint  will  be  considered  as  hav- 
ing been  amended  to  correspond  with  the  proof.  This  rule  has,  however,  no  appli- 
cation to  a  case  where  judgment  has  been  taken  by  default;  one  who  takes  a  judgment 
by  default  must,  on  an  appeal  seasonably  taken,  be  content  to  stand  on  his  complaint 
as  he  has  made  it.  "A  default  cures  no  defect  in  the  declaration'';  Old  v.  Mohler, 
122-597. 

This  section  applies  with  full  force  to  a  case  where  the  complaint  is  bad;  the 
case  has  been  tried  on  it,  nevertheless,  all  the  facts  were  agreed  on,  and  there  has  been 
a  correct  judgment  rendered  on  the  facts  as  agreed  on,  and  where  there  could  be  no 
other  finding  and  judgment  except  the  one  rendered  and  the  parties  have  nothing  in 
dispute  between  them;  Conley  v.  Grove,  124-211. 

660.  Reversal  —  Remanding  for  new  trial  —  Instructions.  Where  a  judgment 
of  trial  court  is  reversed  and  the  opinion  of  the  supreme  court  in  the  case  is  filed  in 
such  trial  court  during  term  time,  the  case  stands  continued,  under  this  section,  until 
the  next  term,  and  on  a  second  appeal  the  supreme  court  will  presume  that  it  was 
regularly  docketed  and  stood  for  trial  at  that  term;  M'Kinney  v.  State,  ex  rel.,  117-28. 

ARTICLE  26— EXECUTION. 

678.  Praecipe  for  execution  and  fee  bill.  The  provision  of  this  statute  was 
originally  found  in  the  fee  and  salary  act  (S.,  1879,  p.  137).  The  provision  of  this 
section  is  little  more  than  a  declaration  of  the  common  law  rule,  under  which  rule  it 
was  uniformly  held  that  the  issue  of  an  execution  without  authority  of  the  plaintiff 
did  not  render  a  sale  void.  It  would  be  putting  much  into  the  statute  that  is  not  there 
to  hold  that  it  was  meant  to  change  the  rule.  This  statute  does  no  more  than  pre- 
scribe the  duties  of  the  officer — it  does  not  enact  that  a  failure  to  perform  it  shall  avoid 
the  sale.  The  improvident  issue  of  a  writ  does  not  render  it  void;  where  there  is 
a  mere  improvident  issue  of  the  writ  there  must  be  a  motion  to  quash  it,  or  some  such 
direct  attack,  and  a  suit  to  quiet  title  after  a  sale  under  it  has  been  perfected  will  be  of 
no  avail;  Johnson  v.  Murray,  1 12-155. 

698.  Joint  execution  (on  default  of  bail  on  execution  stayed).  The  statute 
(§  697)  provides  that  every  recognizance  of  bail  shall  have  the  effect  of  a  judgment 
confessed  and,  by  this  section,  it  authorizes  the  issue  of  a  joint  execution  against  the 
obligors  in  the  recognizance.  It  is,  however,  sine  dubito,  the  duty  of  the  officer  hold- 
ing the  execution  to  first  exhaust  the  property  of  the  principal  debtor  subject  to  exe- 
cution. This  the  officer  can  be  compelled  to  do — as  by  injunction.  A  replevin 
bailor  is  a  surety,  but  none  the  less  is  he  an  execution  defendant  on  the  judgment  he 
confessed  when  he  entered  his  undertaking  as  bail  of  record;  wherefore,  when  execu- 
tion issues  it  issues  against  his  property  as  well  as  against  that  of  the  principal  obligor. 
It  follows  that  he  has  no  remedy  by  plaint  in  replevin  against  the  officer  who  has  levied 
on  his  property,  in  violation  of  the  duty  of  first  exhausting  the  property  of  the  prin- 
cipal debtor  —  whatever  other  remedies  he  may  have  to  protect  and  preserve  his 
rights;  Miller  v.  Hudson,  114-551;  see  Johnson  v.  Harris,  69-305 ;  Elson  v.  O'Dowd, 
40-300. 

703.  Exemption — $600.  A  partner  is  not  entitled  to  claim  firm  property 
as  exempt  from  execution;  if,  however,  a  severance  takes  place,  or  if  one  part- 
ner becomes  the  owner  of  the  whole  of  the  partnership  property,  by  purchase 
from  his  co-partner,  then  an  exemption  may  be  claimed.  To  this  end  co-partners 
have  a  right,  in  good  faith,  to  sever  their  joint  interest  in  the  partnership  property  by 
contract  of  sale  from  one  partner  to  another  or  by  a  division  of  the  partnership  prop- 
erty between  the  partners  at  any  time  before  the  creditors  of  the  firm  obtain  a  lien  on 
such  partnership  property.  When  the  joint  interest  is  severed  the  individuals  who 
were  co-partners  have  the  right  to  an  exemption  out  of  the  property,  and  the  fact  that 
the  firm  is  insolvent  at  the  time  of  the  severance,  and  that  the  severance  is  made  with 
the  knowledge,  on  the  part  of  the  partners,  that  it  gives  to  them  the  right  of  exemption 
out  of  the  property,  does  not  constitute  conclusive  presumption  of  fraud  on  the  firm 
creditors,  which  will  deprive  the  individual  partners  of  the  right  to  the  exemption; 
Goudy  ▼.  Werbe,  117-159. 
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A  judgment  was  obtained  against  an  unmarried  man  who  was  not  a  householder, 
execution  issued  and  was  duly  levied  on  the  property  of  the  judgment  debtor  by  the 
sheriff,  who  advertised  the  same  for  sale.  Between  the  date  of  levy  and  the  day  fixed 
for  sale  the  debtor  married  and  became  a  bona  fide  resident  householder  of  the  state. 
He  tendered  to  the  sheriff  the  statutory  schedule,  duly  verified,  and  demanded  that 
his  property  be  set  off  to  him,  as  exempt  from  execution  and  sale,  the  same  being  of 
less  value  than  (600.  The  sheriff  refusing  to  comply  with  such  demand,  action  was 
brought  to  enjoin  the  sale,  and  an  injunction  issued  accordingly.  On  appeal  it  was 
held  that  the  sale  was  properly  enjoined,  that  the  debtor  was  within  the  statute,  could 
take  the  exemption,  and  by  the  statute  file  his  schedule  and  make  his  claim  at  any 
time  before  sale;  Robinson  v.  Hughes,  117-294. 

Where  a  decedent  leaves  an  estate  of  less  value  than  $500,  and  the  same  is  set  off 
to  his  widow,  under  section  2419,  she  can  not  claim  an  exemption  of  the  property, 
under  this  section,  as  against  a  judgment  obtained  against  her  for  funeral  expenses, 
or  the  expenses  of  the  last  sickness  of  the  deceased  husband.  In  such  case  there  is 
no  contract — express  or  implied  —  between  such  widow  and  the  physician  who  at- 
tended the  deceased;  her  liability  is  imposed  by  the  statute,  section  2422;  Flem- 
ing v.  Henderson,  123-237. 

A  debtor  may  rightfully  claim  a  note  as  exempt  from  execution,  notwithstanding 
the  maker  of  the  note  may  hold  notes  or  judgments  against  him.  In  an  action  by 
the  debtor  on  the  note  he  holds,  the  maker  thereof  can  not  defeat  the  exemption  law 
by  setting  off,  against  such  note  sued  on,  a  note  executed  by  the  debtor  or  a  judgment 
rendered  against  him;  Smith  v.  Sills,  126-205;  see,  also,  Carpenter  v.  Cool,  115-134; 
Junker  v.  Hustes,  113-524. 

The  right  to  claim  property  as  exempt  from  execution  is  the  personal  privilege  of 
the  debtor;  as,  however,  such  exemption  is  for  his  benefit,  the  law  presumes  that  he 
will  make  such  claim.  Where  such  debtor  owns  less  property  than  he  is  entitled  to 
claim  as  exempt,  such  property  is  not  subject  to  levy.  So  an  execution  does  not  be- 
come a  lien  on  it,  and  the  owner  may  make  such  disposition  thereof  as  he  may  choose, 
even  while  the  execution  remains  in  the  hands  of  the  officer;  the  command  of  the  writ 
is  to  levy  the  same  of  the  property  of  the  debtor  in  execution  subject  to  execution 
(§  682,  cl.  1).  Wherefore  it  follows  that  where  a  debtor's  property  does  not  exceed 
the  value  allowed  as  exempt,  the  sheriff  is  not  required  to  levy  on  such  property,  and 
while  he  would  be  liable  to  nominal  damages  for  failing  to  return  the  execution  within 
the  time  therein  specified  —  if  such  were  the  case  —  for  a  failure  to  levy  on  the  prop- 
erty on  which  the  execution  is  not  a  lien,  he  is  not  liable;  State,  ex  rel.  v.  Harper,  120-25. 

Action  against  a  sheriff  for  selling  property  of  plaintiff,  claimed  to  be  exempt  from 
execution.  The  complaint  alleged  that  defendant  levied  an  execution,  issued  on  a 
judgment  rendered  against  plaintiff  on  a  promissory  note,  on  the  land  of  plaintiff, 
valued  at  $7,000;  that  plaintiff  was  entitled  to  claim  the  benefit  of  the  exemption  laws 
and  that  he  made  out  and  delivered  to  defendant  the  schedule  prescribed  by  statute 
and  demanded  that  all  of  his  personal  property  contained  therein,  of  the  value  of 
$287,  be  set  off  as  exempt  from  execution,  and  that  defendant,  after  having  made  sale 
of  said  real  estate,  pay  to  him  the  difference  between  the  appraised  value  of  the  per- 
sonal property  and  the  sum  of  (600  allowed  him  as  exempt  from  execution,  from  the 
proceeds  of  the  sale;  that  the  defendant  sold  the  real  estate  and  refuses  to  pay  any  part 
of  the  purchase  money  received  therefor  to  plaintiff.  A  good  cause  of  action  is  stated 
and  the  complaint  is  sufficiently  stated.  In  such  case  an  answer,  by  defendant,  al- 
leging that  the  execution  levied  on  the  property  was  an  alias,  and  that  as  against  the 
original  process  an  exemption  had  been  allowed  does  not  state  a  good  defense.  Ex- 
emption laws  are  to  be  liberally  construed,  with  a  view  to  favoring  the  judgment 
debtor  and  to  save  to  him  and  his  family,  at  all  times,  the  full  exemption  that  the  law 
allows.  Construed  in  this  view,  the  fact  that  plaintiff  had  already  had  one  exemption 
did  not  Cut  off  his  right  to  another  if  made  in  good  faith;  Chatten  v.  Snider,  126-388. 

704.  Kind  of  property  exempt.  Property  not  subject  to  an  execution  is  not  subject 
to  its  lien  —  the  debtor  holds  the  exempted  property  absolutely  and  entirely  free  from 
the  claims  of  creditors:  Ray  v.  Yarnell,  118-113;  Blair  v.  Smith,  1 14-126;  Dumbould 
v.  Rowley,  113-353;  Eiler  v.  Crull,  112-318;  Barnard  v.  Brown,  112-53.  So,  where 
the  debtor  in  execution  has  made  his  schedule,  the  property  has  been  appraised  at 
a  value  below  the  exemption  allowed  and  the  execution  duly  returned,  such  debtor 
may  convey  the  exempt  land,  and  a  purchaser  of  such  property  at  sheriff 's  sale  under 
the  judgment  on  an  alias  execution  will  acquire  no  title  as  against  the  prior  grantee  ' 
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of  the  debtor,  whose  deed  is  recorded.  Such  purchaser  having  recorded  his  deed  is 
not  bound  to  oppose  the  issue  of  executions  or  to  secure  additional  schedules  from 
his  grantor;  Ray  v.  Yarnell,  118-113. 

Property  exempt  from  execution  i*  not  subject  to  any  claim  of  the  creditor.  It 
is  absolutely  free  from  all  claims  of  the  creditor.  No  execution  or  other  writ  is  a  lien 
on  it,  and  the  debtor  owning  it  may  do  with  it  what  he  wills;  Blair  v.  Smith,  1 15-126; 
Dumbould  v.  Rowley,  113-353;   Eiler  v.  Crull,  112-318;   Barnard  v.  Brown,  112-53. 

711.  Duty,  when  claim  is  for  realty  only.  Action  to  enjoin  the  sale  of  certain 
real  estate,  the  property  of  the  plaintiff.  The  complaint  alleged  that  the  sale  sought 
to  be  enjoined  was  under  an  execution  levied  on  property  exempt  from  execution, 
which  the  sheriff  refused  to  set  off  as  exempt.  For  answer  it  was  averred  that  the 
husband  of  plaintiff  died  owning  property  of  value  less  than  $500;  that,  in  a  proceed- 
ing under  section  2419,  the  property  was  set  off  to  the  widow;  that  the  execution  in 
the  hand  of  the  sheriff  was  issued  on  a  judgment  obtained  in  a  suit  against  the  widow, 
for  medical  services  rendered  to  her  husband  during  his  last  sickness,  and  that  the 
property,  the  sale  of  which  it  is  sought  to  enjoin,  is  the  property  set  off  to  the  widow 
and  owned  by  her  husband  at  the  time  of  his  death.  The  answer  is  sufficient.  The 
property  vested  in  the  widow  under  sections  2419-2422  and  is  charged  with  the  pay- 
ment of  the  funeral  expenses  and  the  expenses  of  the  last  sickness  of  the  deceased, 
under  section  2422;  Fleming  v.  Henderson,  123-236. 

722.  Goods  pledged  etc.  subject  to  lien.  An  officer  who  levies  on  and  sells, 
under  execution,  mortgaged  chattels,  and  delivers  the  property  so  sold  to  the  pur- 
chaser thereof  before  such  purchaser  has  complied  with  the  condition  of  the  mortgage 
—  i.  e.,  before  he  has  paid  the  mortgage  debt  or  performed  the  contract,  to  secure 
which  the  property  was  mortgaged  (State  v.  Milligan,  106-109),  is  guilty  of  a  breach  of 
duty,  and  a  liability  accrues  on  his  bond.  Furthermore,  the  title  of  the  purchaser  is 
not  complete  until  he  complies  with  the  condition  of  the  mortgage,  whatever  that  may, 
lawfully,  be;  hence,  when  he  obtains  an  adverse  possession  of  the  property  bid  off  by 
him  without  complying  with  the  condition  of  the  mortgage,  his  possession  is  tortious 
as  against  the  mortgagee  —  or  other  person  entitled  to  hold  the  property  under  the 
mortgage  or  the  execution,  as  the  case  may  be  —  and  such  person  so  entitled  to  the 

Jossession  may  reclaim  such  possession  or  demand  an  accounting  from  the  purchaser, 
n  an  action  on  the  officer's  bond  the  mortgagee  may  recover  the  value  of  the  goods 
or  thing  taken  to  the  extent  of  the  mortgage  debt;  if  the  value  of  the  property  is  less 
than  the  debt,  that  value  is  the  proper  measure  of  damages;  Slifer  v.  State,  114-293. 

Under  this  section,  an  officer  making  a  levy  on  the  mortgagor's  interest  or  equity 
of  redemption  in  mortgaged  personal  property,  is  entitled  to  possession  of  the  prop- 
erty, for  the  purpose  of  making  sale  of  such  interest  or  equity  pf  redemption,  as 
against  both  mortgagee  and  mortgagor.  It  is,  however,  true  that  the  officer  making 
the  levy  must  exercise  due  care  for  the  protection  of  the  mortgagee's  interest  in  the 
property,  and  is  not  permitted  to  do  aught  which  has  the  effect  of  diminishing  the 
value  of  the  property  as  a  security  for  the  mortgage  debt.  Thus,  the  property  can 
not  be  sold  in  parcels,  but  when  consisting  of  separate  articles  it  must  be  sold  as  one, 
subject  to  the  mortgage.  Neither  can  the  officer  rightfully  do  any  thing  to  interfere 
with  the  sale  of  the. mortgaged  property  where  the  mortgagee  is  empowered  to  sell  it; 
Syfers  v.  Bradley,  115-348. 

This  statute  imposes  on  a  constable  the  duty  of  ascertaining  from  the  record 
whether  property  levied  on  by  him,  by  virtue  of  an  execution,  has  a  mortgage  resting 
on  it.  If  it  has,  it  makes  it  his  duty,  on  selling  such  property,  to  retain  possession  of 
the  same  after  the  sale  and  not  deliver  it  to  the  purchaser,  until  the  conditions  of  the 
mortgage  are  complied  with.  It  is  not  required  of  him  to  compel  the  purchaser  to 
comply  with  the  conditions  of  the  mortgage,  nor  to  ascertain  and  determine  any  dis- 
putes between  the  lien  holder  and  the  purchaser,  nor  to  inquire  into  the  validity  of 
the  lien.  Such  disputes  are  to  be  settled  by  proper  proceedings  in  court,  the  constable 
retaining  possession  of  the  property  until  they  are  determined;  M'Daniel  v.  State, 
ex  rel..  118-243. 

An  administrator  who  has  taken  a  chattel  mortgage  from  an  insolvent  debtor,  to  in 
demnify  the  estate  against  loss  on  account  of  the  decedent  having  become  surety  for 
the  mortgagor,  may,  without  first  paying  the  debts,  maintain  an  action  against  an 
unsecured  creditor  of  the  mortgagor,  who  has  caused  the  mortgaged  property  to  be 
levied  on  and  sold  under  execution  in  satisfaction  of  his  claim;  Walling  v.  Lewis, 
119-496 
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Personal  property  which  has  been  mortgaged  may  be  levied  on  and  sold  under 
execution,  subject  to  the  lien  of  the  mortgage,  as  is  specifically  provided  for  by  this 
section.  (See,  also,  §  918.)  The  mortgagee,  in  such  case,  is  a  mere  lien  holder. 
Wherefore,  the  levy  01  a  writ  of  attachment,  issued  in  aid  of  an  action  brought  by  the 
mortgagee,  on  the  evidences  of  debt  secured  by  the  mortgage,  on  the  mortgaged  chat- 
tels is  not  a  waiver  of  the  mortgage  lien.  The  mere  fact  of  the  levy  does  not  estop 
the  mortgagee  from  his  procedure  to  foreclose  or  claim  under  his  lien;  Byram  v. 
Stout,  127-195. 

722,  736.  Goods  pledged  etc. —  Liens  and  incumbrances.  These  two  sections 
must  be  construed  together  and,  if  in  conflict,  section  722  will  constitute  an  exception 
to  the  rule  that  it  shall  not  be  the  duty  of  an  officer  to  ascertain  the  amount  of  the 
liens  or  incumbrances  on  property  levied  on  by  virtue  of  an  execution;  M'Daniel  v. 
State,  ex  rel.,  118-243. 

730.  Personalty  first  sold  —  Exception.  Gross  inadequacy  of  price,  coupled 
with  slight  additional  facts,  showing  fraud,  irregularity,  or  any  other  circumstance, 
which  may  have  operated  to  prevent  the  property  from  bringing  some  thing  like  its 
fair  value,  will  avoid  a  sale.  A  mere  irregular  use  of  the  process,  such  as  a  failure  to 
levy  upon  and  exhaust  the  debtor's  personal  property  before  resorting  to  his  real 
estate,  as  required  by  this  statute,  does  not  necessarily  render  the  sale  void  as  against 
a  bona  fide  purchaser  (Nelson  v.  Bronnenburg,  81-193).  This  statute  exempts  the 
debtor's  real  estate  from  levy  and  sale  unless  his  personal  property  subject  to  exe- 
cution is  insufficient,  or  unless  the  debtor  himself  directs  the  levy  and  sale  to  be  made 
otherwise.  In  the  case  at  bar,  instead  of  pursuing  the  method  prescribed  herein 
and  levying  execution  on  personal  property  of  defendant,  sufficient  in  amount  to 
satisfy  a  balance  remaining  unpaid  on  a  judgment,  amounting  to  less  than  $20  ex- 
clusive of  costs  unlawfully  made,  a  levy  was  made  on  and  sale  made  of  land  worth, 
at  least,  $1,800.  Such  sale  is  presumptively  void  by  reason  of  unfairness  and  op- 
pression, and  the  law  imposes  on  the  purchaser  the  burden  of  showing  that  he  took  no 
advantage  of  the  want  of  actual  notice  to  the  owner  of  the  sale  and  that  there  was  no 
concealment,  mistake  or  misapprehension  which  induced  the  owner  to  omit  to  redeem 
within  the  statutory  period;  Wright  v.  Dick,  116-542. 

741.  lien  of  levy  to  continue  —  Limit  —  New  writ.  This  section  of  statute 
amends  and  supersedes  section  454  of  the  Civil  Code  of  1852.  In  limiting  the  lien  of 
a  levy  on  personal  property  to  thirty  days  from  the  return  of  the  execution  under 
which  the  levy  was  made,  unless  a  second  execution  be  issued  thereon,  and  in  pro- 
viding, as  to  real  property,  that  after  six  months  the  levy  of  such  writ  shall  be  dis- 
charged, the  legislation  is  entirely  new  and  strange  to  any  prior  statute.  Under  this 
new  provision  of  the  law  if  a  judgment  plaintiff  shall  fail  to  take  out  a  second  execu- 
tion the  lien  of  a  levy  on  personal  property  expires  at  the  end  of  thirty  days  from  the 
return  of  the  writ  under  which  the  levy  was  made;  wherefore,  as  between  a  judgment 
plaintiff  and  a  subsequent  mortgagee,  the  levy  will  be  deemed  vacated  and  such  mort- 
gagee may,  thereafter,  subject  the  property  to  sale  in  satisfaction  of  his  debt,  dis- 
charged from  any  right  of  the  prior  creditor;  Wheeler  v.  Haines,  114-112. 

743.  Fraud  —  Sale  without  appraisement.  Where  the  gravamen  of  an  action  by 
creditors  is  fraud  in  the  execution  of  chattel  mortgages  by  the  debtor,  a  judgment 
for  the  plaintiffs,  ordering  the  mortgaged  property  to  be  sold  in  satisfaction  of  their 
claims,  solely  on  the  theory  that  the  mortgages  have  been  satisfied  by  the  payment  of 
the  indebtedness  which  they  were  given  to  secure,  is  not  authorized,  and  in  such  case, 
fraud  not  being  found,  it  is  error  to  order  such  mortgaged  property  to  be  sold  with- 
out relief  from  valuation  and  appraisement  laws.  This  statute  only  provides  for  the 
sale  of  property  fraudulently  conveyed  without  relief;  Levy  v.  Chittenden,  120-42. 

766.  Real  estate,  how  sold.  One  who  claims  in  the  character  of  a  judgment  cred- 
itor can  not  avail  himself  of  a  mere  irregularity  to  defeat  a  consummated  sale.  As  a 
general  rule,  it  is  onl  the  execution  defendant  who  can  avail  himself  of  an  irregu- 
larity, even  by  a  proceeding  instituted  before  the  sale  is  made;  Johnson  v.  Murray, 
I 12-156 

A  judgment  creditor  who  purchases  at  his  own  execution  sale  takes  only  the  in- 
terest which  the  judgment  debtor  had  in  the  property  at  the  time  the  judgment  was 
entered;  Shirk  v.  Thomas.  121-153. 

(a)  The  title  of  a  purchaser  of  land  at  a  sheriffs  sale  relates  baek  to  the  time  the 
judgment  became  a  lien  on  the  land  sold.  All  the  right  and  interest  possessed  by 
the  judgment  debtor  at  the  date  the  judgment,  on  which  the  execution  issued,  be- 
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came  a  lien  vested  in  the  purchaser.  (£)  Such  purchaser  acquires,  by  the  doctrine  of 
subrogation,  the  rights  of  the  judgment  plaintiff,  or  creditor  in  execution,  in  the  event 
that  the  sale  is  non  effective  as  a  conveyance  of  title;  Paxton  v.  Sterne,  127-290. 

This  statute  is  for  the  benefit  of  the  judgment  or  execution  defendant,  to  prevent 
the  sale  of  more  of  his  property  than  may  be  necessary  to  satisfy  the  debt.  The  hold- 
ing of  a  bid  in  abeyance,  when  the  separate  bids  are  not  sufficient  to  satisfy  the  writ, 
until  the  property  is  offered  in  gross,  to  see  if  a  better  bid  can  be  had  by  selling  the 
property  en  masse,  and  selling  it  on  the  best  bid  made,  whether  it  consists  of  bids  for 
parcels  or  for  the  whole,  is  for  the  interest  of  the  judgment  debtor.  So,  where  the 
judgment  debtor,  by  his  attorney,  bid  for  the  separate  parcels  a  sum  insufficient  to 
satisfy  the  writ,  and  the  sheriff  held  the  bids  in  abeyance  until  he  offered  the  property 
as  a  whole,  and  the  debtor,  whose  bid  on  the  property,  in  gross,  was  the  highest,  but 
he  was  unable  to  pay  the  full  sum  bid,  and  his  attorney,  on  the  sheriff's  refusal  to  give 
an  extension  of  time  for  payment,  withdrew  all  his  bids  and  the  property  was  sold  to 
another,  the  sale  was  held  valid;  Barnes  v.  Zoercher,  126-434-  Barnes  v.  Zoercher, 
127-107. 

A  sale  of  land,  made  under  execution,  after  the  expiration  ot  ten  years  from  the 
time  the  judgment  on  which  the  ft.  fa.  issued  was  rendered.  At  the  expiration  of  ten 
years  the  lien  of  the  judgment  expired.  It  can  not  be  extended  by  the  issuing  and 
levy  of  an  execution.  So  no  title  passed  by  the  sale,  by  reason  of  any  judgment  lien; 
Jenkins  v.  Newman,  122-99.  The  purchaser  takes  title  subject  to  all  liens  on  the 
land  at  the  date  of  the  levy  of  the  execution;  Wells  v.  Bower,  126-119. 

A  decree  ordered  and  directed  the  sheriff  to  sell  the  real  estate  therein  described  in 
parcels,  selling  the  north  half  thereof  first.  In  violation  of  the  order  the  sheriff  failed 
to  offer  the  rents  and  profits  (3  753)  of  each  parcel  separately;  but  offered  and  sold 
the  entire  lot  in  fee  simple  and  not  in  separate  parcels.  A  sale  of  real  estate,  which  is 
susceptible  of  division  and  sale  in  parcels  sufficient  to  satisfy  the  execution  as  an 
entirety,  is  voidable  and  may  be  set  aside.  In  the  case  at  bar,  however,  the  question 
of  the  divisibility  of  the  property  was  not  an  open  one;  the  decree  settled  that,  and 
the  duty  was  to  follow  its  command,  and  the  case  is  not  within  the  authorities  which 
affect  the  case  when  there  is  some  discretion  left  as  to  divisibility.  The  sheriff  with- 
held the  return  for  more  than  a  year  after  the  sale,  and  appellant,  not  being  present 
thereat,  had  no  knowledge  of  the  irregularities  and  can  not  be  presumed  to  have 
waived  defects  of  which  he  had  no  knowledge.  It  was  error  to  sustain  a  demurrer  to 
the  complaint,  which  states  a  good  cause  of  action,  and  the  case  is  not  changed  by  the 
fact  alleged,  that  the  sheriff  only  made  a  deed  of  the  north  half  of  the  lot;  Meriwether 
v.  Craig,  118-303. 

767.  Owner  entitled  to  possession  for  one  year.  During  the  time  that  the 
redemption  law  of  1879  was  in  force,  one  H.  created  simple  contract  debts  (1880). 
The  statute  of  1879  provided  that  the  owner  or  occupant  of  land  sold  on  execution 
should  be  liable  to  the  purchaser,  in  the  event  that  redemption  was  made,  for  the 
reasonable  rents  thereof  during  the  period  of  time  allowed  for  redemption.  This 
section  (767)  took  effect  as  law  April  11,  t88i,  and  a  sale  of  the  debtor's  (H.)  property 
was  made  during  the  month  of  June,  1884.  In  effect,  the  act  declares  that  its  provis- 
ions shall  not  apply  to  any  sale  made  prior  to  the  taking  effect  thereof;  but  that  all 
sales  made  after  the  passage  of  the  act,  and  all  redemptions  therefrom,  shall  be  gov- 
erned by  its  provisions.  Such  being  the  state  of  case,  the  sale  was  governed  by  this 
section  and  rents  were  not  recoverable  by  the  purchaser,  and  the  statute  is  not  obnox- 
ious to  the  constitution  as  impairing  the  obligation  of  contracts,  in  that  it  affected  the 
remedy  only;  Davis  v.  Rupe,  114-590. 

A  vendor's  lien  attached  to  real  estate  in  1876.  The  lien  was  enforced  after  this 
section  was  enacted,  in  i83i,  and  the  land  was  sold  by  the  sheriff  under  a  decree  of 
foreclosure.  At  the  time  of  the  foreclosure  and  sale  and  during  the  following  year 
the  real  estate  was  occupied  by  a  grantee  of  the  judgment  debtor;  such  occupant  is 
not  liable  to  the  execution  purchaser  for  the  rents  and  profits  of  the  land  during  the 
year  following  the  sale,  either  under  the  provisions  of  the  redemption  law  of  1861,  or 
that  of  1881;  Adams  v.  Glidden,  n  1-528. 

Under  the  redemption  law  of  1869  no  one  other  than  the  judgment  debtor  could  be 
held  liable  to  the  execution  purchaser  for  the  rents  and  profits  of  the  real  estate  dur- 
ing the  year  allowed  for  redemption.  By  the  statute  of  1879,  which  superseded  that 
of  1861,  the  occupant,  although  not  the  judgment  debtor,  was  made  liable  for  the 
rents  and  profits  of  real  estate  during  the  year  for  redemption.     Under  this  section, 
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enacted  in  1881,  no  one  is  liable  to  the  execution  purchaser,  by  virtue  of  the  act  alone, 
for  the  rents  and  profits  during  the  period  allowed  for  redemption;  Adams  v.  Glid- 
den,  1 1 1-529. 

The  holder  of  a  certificate  of  purchase  at  a  sale  under  execution  is  not  entitled  to 
possession  until  one  year  from  the  date  of  the  issue  of  the  execution  nor  until  he 
obtains  a  deed  from  the  sheriff.  Until  that  period  of  time  he  is  not  the  owner  of  the 
realty  sold  and  is  not  entitled  to  the  possession  thereof.  Therefore,  he  is  not  entitled 
to  maintain  an  action  to  restrain  the  execution,  by  the  sheriff,  of  a  writ  of  possession 
in  favor  of  another  person;  Ross  v.  Donaldson,  123-239. 

769.  Undivided  interest,  how  redeemed.  A  married  woman,  whose  husband  is 
living,  who  joined  with  him  in  the  execution  of  a  mortgage  of  land  of  his,  for  his 
debt,  being  made  a  party  to  the  foreclosure  proceeding,  after  foreclosure  and  sale 
under  a  decretal  order,  has  a  right,  under  this  section,  to  redeem  from  the  sale.  While 
the  wife  is  not  a  joint  owner  with  her  husband  of  real  estate  the  title  to  which  be- 
longs to  him,  she  does  hold  such  a  contingent  interest  as  amounts  to  a  qualified 
ownership,  which  she  has  a  right  to  protect.  Wherefore,  she  belongs  to  the  class  em- 
braced in  this  section.  The  right  of  redemption  exists  only  in  favor  of  one  who  has 
an  interest  in  the  laud  sold.  This  interest  may  be  either  legal  or  equitable,  absolute 
or  inchoate.  It  may  have  arisen  by  operation  of  law  or  otherwise,  but  it  must  be  an 
interest,  the  security  and  protection  of  which  render  the  equitable  right  of  redemption 
necessary,  and  it  must  have  been  derived  mediately  or  immediately  from  the  mortgagor 
or  judgment  debtor;  Vaughan  v.  Dowden,  126-^407. 

770.  Redemption  by  owner  vacates  sale  —  Resale,  when  not  allowed.  This  sec- 
tion, in  providing  that  when  real  estate  shall  be  redeemed  by  the  owner,  or  a  person 
claiming  under  him,  the  sale  shall  be  vacated  and  the  property  be  again  subject  to 
sale,  refers  to  redemptions  made  by  the  owner,  his  executor  or  administrator,  lieirs  or 
devisees,  or  one  holding  either  the  legal  or  equitable  title  under  him  or  them,  as 
provided  in  sections  768  and  769.  It  has  no  reference  to  redemptions  made  in  pur- 
suance of  succeeding  sections.  So  a  redemption  by  a  junior  mortgagee,  as  such,  or 
by  any  other  person  or  persons,  except  those  above  stated,  does  not  have  the  effect 
to  vacate  the  former  sale  and  subject  the  property  to  resale,  for  a  sale  made  in  pur- 
suance of  a  judgment  or  decree  of  foreclosure  extinguishes  the  lien  of  the  judgment 
or  mortgage  as  to  the  land  sold,  and  such  lien  can  be  restored  only  when  the  sale 
has  been  vacated  by  a  redemption  by  some  person  or  persons  contemplated  by  this 
section;  Hervey  v.  Krost,  116-271. 

Whenever  the  owner  of  real  estate,  being  the  heir  taking  by  descent  from  the 
judgment  debtor,  redeems  Teal  estate  which  has  been  sold  under  execution  or  de- 
cretal order,  or  the  owner  of  any  interest  therein  shall  redeem,  the  sale  made  will  be 
wholly  vacated  as  to  such  real  estate,  and  the  same  subjected  to  sale  on  execution 
as  though  no  sale  had  been  made.  The  redemption  operates  to  restore  the  lien  to- 
the  full  extent  and  in  its  full  force,  as  it  existed  before  the  sale,  and  the  real  estate 
is  involved  to  the  same  degree  for  the  payment  of  the  remainder  of  the  judgment  as 
it  was  originally  for  the  whole  of  it.  Further,  a  judgment  creditor,  by  filing  a  claim 
against  the  estate  of  the  deceased  debtor  for  the  unpaid  balance  of  his  judgment  and 
procuring  it  to  be  allowed,  does  not  release  his  lien  or  waive  his  right  to  enforce  the 
balance  of  his  original  judgment  by  a  resale;  Green  v.  Stobo,  118-334. 

771.  Owner  failing,  Judgment  creditor  may  redeem.  The  earlier  law  had  been 
construed  to  intend  that  the  statute  authorized  a  judgment  creditor  to  redeem  from 
his  own  sale  where  the  amount  bid  at  the  sale  was  insufficient  to  satisfy  the  judg- 
ment, on  the  theory  that  so  much  of  the  judgment  as  remained  unsatisfied  after  the 
sale  continued  to  be  a  lien  on  the  real  estate  sold,  and  that  the  creditor  who  directed 
the  sale  was,  therefore,  a  judgment  creditor,  having  a  lien  on  the  property  sold,  and 
was,  hence,  within  the  letter  of  the  statute  and  entitled  to  redeem  from  his  own  sale 
(Greene  v.  Doane,  57-186).  This  section  by  the  words  "and  which  shall  be  junior 
to  the  judgment  under  which  the  property  was  sold,"  changes  this  law,  for  by  no  pos- 
sible construction  could  it  be  held  that  a  judgment  or  decree,  which  remained  unsat- 
isfied, in  part,  after  a  sale,  was  a  lien  upon  the  title  or  interest  sold  and  a  lien  junior 
to  the  judgment  under  which  the  property  had  been  sold.  It  follows  that  a  judg- 
ment creditor  or  lien  holder  or  mortgagee,  after  he  has  once  caused  the  sale  of  land 
under  his  execution  or  decree,  can  not  redeem  from  his  own  sale,  in  the  event  that 
it  produces  less  than  the  full  amount  of  his  judgment,  and,  thereby,  restore  the  lien 
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of  the  judgment  and  subject  the  property  to  resale  as  though  no  prior  sale  had 
been  made;  Hervey  v.  Krost,  116-273. 

773.  Venditioni  exponas  by  last  redemptioner.  Where  a  judgment  creditor  re- 
deems  from  a  sale  of  a  husband's  property,  made  under  a  foreclosure  of  a  prior  mort- 
gage, in  which  the  wife  joined,  and,  afterward,  procures  a  sale  to  be  made  under  his 
judgment  on  a  venditioni  exponas  and  obtains  a  sheriff's  deed  to  the  property  under 
the  latter  sale,  the  wife  is  not  entitled,  by  section  2508,  to  have  one-third  of  the  prop- 
erty set  off  to  her;  to  the  contrary  the  last  sale  is  to  be  regarded,  under  this  section, 
as  having  been  made  under  the  original  decree,  and  the  title  acquired  thereunder  re- 
lates back  to  the  date  of  the  mortgage;  Patterson  v.  Rosenthal,  117-85. 

774.  Manner  of  redemption  by  lien  holder  whose  lien  is  recorded.  Within  the 
provisions  of  this  section,  a  mortgagee,  although  his  mortgage  may  have  been  exe 
cuted  after  judicial  sale  of  the  property,  has  a  right  of  redemption  secured  to  him; 
provided  his  mortgage  shall  have  been  duly  recorded  within  the  year  for  redemption. 
After  redemption  has  been  made  by  persons  entitled,  under  this  section,  the  land 
may  be  redeemed  from  them,  on  the  same  terms  and  conditions  as  are  required  in 
case  of  redemption  by  judgment  creditors;  Hervey  v.  Krost,  1 16-271. 

816.  Judgment  debtor,  when  required  to  answer,  after  return.  A  proceeding 
supplementary  to  execution  is  a  civil  action.  The  modes  of  procedure  and  rules  of 
practice  prescribed  by  the  Civil  Code  in  civil  actions,  therefore,  are  all  applicable  in 
such  a  proceeding,  unless  in  so  far  as  the  statute  (§§  815-22)  authorizing  and  regu- 
lating the  proceeding  has,  expressly  or  by  fair  construction,  prescribed  a  different 
mode  of  procedure  or  some  other  rule  of  practice;  Hutchinson  v.  Trauerman,  112-24. 

The  return  of  the  sheriff  nulla  bona  shows  prima  facie,  at  least,  that  the  judgment 
is  not  enforceable  by  execution  and  justifies  a  resort  to  the  proceeding  in  aid  of  the 
execution,  and  by  means  of  the  proceeding  choses  in  action  belonging  to  the  defend- 
ant in  execution  and  in  the  possession  of  a  third  person  may  be  reached  (§  819); 
Burkett  v.  Bowen,  118-380. 

In  a  proceeding  under  this  section,  supplementary  to  execution,  new  parties  may 
be  brought  in,  by  proper  pleadings,  and  required  to  answer  in  respect  to  any  interest 
or  conflicting  claim  which  they  may  have  or  assert  to  the  property  or  indebtedness, 
due  the  execution  defendant,  which  is  sought  to  be  reached;  Amer.  W.  Bronze  Co. 
v  Clark,  123-232.  * 

In  a  proceeding  under  this  section,  where  issues  of  fact  are  formed,  a  jury  trial  — 
as  in  ordinary  civil  cases  —  is  proper;  Amer.  W.  Bronze  Co.  v.  Clark,  123-232. 

The  rule  which  obtains  in  the  trial  of  an  ordinary  civil  case  or  criminal  prosecution 
that  the  party  calling  a  witness  must,  on  objection  to  testimony  offered,  inform  the 
court  as  to  the  testimony  he  expects  to  elicit,  on  the  presumption  that  the  questioner 
knows,  when  he  propounds  the  question,  the  answer  the  witness  will  make  thereto, 
does  not  apply  to  proceedings  supplementary  to  execution.  In  such  proceeding 
there  can  be  no  presumption  of  such  knowledge.  It  is  the  party  who  is  being  ex- 
amined, not  in  the  capacity  of  a  witness,  but  as  the  adverse  party,  and  the  object  of 
the  examination  is  to  obtain  information  which  is  supposed  to  be  peculiarly  within 
the  knowledge  of  the  party  who  is  being  examined  and  entirely  unknown  to  the  party 
who  is  making  the  examination.  The  court  should  allow  great  liberality;  Comstock 
v.  Grindle,  121-461. 

The  inquiry  in  proceedings  supplementary  to  execution,  taken  under  this  section, 
is  confined  to  property  owned  by  the  debtor  in  the  county  at  the  time  of  his  examina- 
tion. Perjury  is  not  predi cable  on  his  testimony  as  to  that  which  he  had  previously 
owned;  State  v.  Cunningham,  116-212. 

816-816.  Judgment  debtor,  when  required  to  answer  after  return.  The  statute 
enables  a  judgment  creditor  to  pursue  an  extraordinary  remedy  in  aid  of  his  execu- 
tion; he  can,  however,  only  resort  to  this  remedy  by  a  substantial  compliance  with 
the  law.  Before  an  order  can  be  made  requiring  a  judgment  debtor  to  appear  and 
answer  concerning  his  property,  an  affidavit  or  verified  complaint  must  be  filed  with 
the  clerk  of  the  county  in  which  the  debtor  resides,  showing,  inter  alia,  that  the  lat- 
ter is  a  resident  of  the  county  in  which  the  proceeding  is  about  to  be  commenced  and 
that  an  execution  against  his  property  has  been  issued  to  the  sheriff  of  the  county  in 
which  he  resides  or,  if  he  do  not  reside  in  the  state,  to  the  sheriff  of  the  county  in 
which  the  judgment  was  rendered.  Until  such  a  verified  complaint  or  affidavit  is  filed, 
no  authority  exists  in  any  court  or  judge  to  issue  an  order  requiring  the  debtor  to  ap- 
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pear.     A  complaint  not  averring  the  facts  stated  is  bad  on  demurrer;  Pouder  v.  Tate, 
111-148. 

816.  Judgment  debtor,  when  required  to  apply  property  after  execution.  The 
affidavit  in  proceedings  supplementary  to  execution  maybe  amended;  Burkett  v. 
Bowen,  118-380;  Hutchinson  v.  Trauerman,  1 12-21. 

822.  Costs  —  Proceedings  summary.  This  statute,  as  to  a  proceeding  in  enforce- 
ment of  a  judgment  after  execution  returned,  does  not  permit  pleadings  as  in  ordi- 
nary civil  actions,  but  the  sufficiency  of  the  order  and  of  the  affidavit  first  filed  by  the 
judgment  plaintiff  may  be  tested  by  demurrer  or  motion  to  dismiss  or  strike  out  the 
same;  Pouder  v.  Tate,  m-150. 

In  this  supplementary  proceeding  defendant  entered  his  special  appearance  and 
moved  to  quash  the  writ  and  order  thereon,  the  object  being,  as  shown  by  the  mo- 
tion filed,  to  question  "  the  sufficiency  of  the  order  and  of  the  affidavit  first  filed  by 
the  plaintiff"  Ordinarily,  where  a  writ  can  only  issue  on  an  affidavit  or  verified 
complaint,  a  motion  to  quash  such  writ  or  order  will  properly  call  in  question  the 
sufficiency  of  such  affidavit  or  complaint.  Semble,  this  is  so  in  all  such  cases,  ex- 
cepting only  cases  in  which  the  statute  authorizing  and  regulating  -the  proceeding 
points  out  some  other  mode  of  testing  the  sufficiency  etc.,  as  does  this  section,  where- 
fore a  motion  to  quash  the  writ  and  order  is  without  authority  ;  the  sufficiency  of  the 
affidavit  or  order  could  not  be  tested  under  it,  and  defendant  could  not  avail  himself  of 
any  error  —  if  any  there  was  —  in  overruling  his  motion;  Hutchinson  v.  Trauerman, 
112-23. 

A  change  of  venue  may  be  granted  in  proceedings  supplemental  to  execution  and 
it  is  proper  to  try  and  determine,  in  such  proceeding,  the  question  of  the  ownership  of 
the  property  described  in  the  affidavit.  The  change  made  by  the  revision  of  1881 
dispensed,  in  this  section,  with  formal  pleadings,  but  it  did  not  change  the  material 
features  of  the  proceeding,  nor  did  it  restrict  the  rights  of  the  plaintiff  in  execution ; 
Burkett  v.  Bowen,  1 18-381. 

Construing  together  all  the  provisions  regulating  a  proceeding  supplementary  to 
execution  (§§  815-22)  and  considering  the  summary  character  of  such  a  proceeding — 
as  prescribed  by  this  section  —  it  must  be  .held  that  it  never  was  intended  or  con- 
templated that,  on  the  hearing  of  such  a  proceeding,  either  party  might  require  the 
trial  court  to  make  a  special  finding  of  facts  therein  and  state  its  conclusions  of  law 
thereon;  Hutchinson  v.  Trauerman,  112-25. 

ARTICLE  27  — ADOPTION  OF  HEIRS. 

825.  Order  of  adoption  —  New  name  and  rights.  Where  an  adopted  child 
dies,  without  issue,  owning  real  estate  which  came  to  it  by  inheritance  from  its 
adopting  father  or  mother,  the  same  shall  descend,  on  the  death  of  the  child,  to  the 
adopting  father  or  mother,  surviving,  in  preference  to  the  natural  mother.  The  de- 
cisions go  no  further  than  to  hold  that  the  surviving  adopting  father  or  mother  in- 
herits from  the  adopted  child  such  property  only  as  it  inherited  from  the  deceased 
adopting  father  or  mother,  and  the  statute  was  so  amended  in  1883  as  to  provide  that 
property  which  may  come  to  such  adopted  child  by  descent,  devise  or  gift,  from  its 
adopting  father  or  mother,  shall,  on  its  death  without  husband,  wife  or  issue  surviv- 
ing, descend  to  the  heirs  of  such  adopting  father  or  mother  (see  §  825  as  amended 
R.  S.,  Edit.,  1888);  Davis  v.  Fogle,  124-43. 

ARTICLE  28  — ARBITRATION. 

838.  Award  must  be  in  writing,  signed  and  attested.  Arbitrators  who  have 
made  their  final  award  in  respect  to  a  matter  submitted  to  them,  have  so  far  exhausted 
their  power  over  the  subject  matter  as  not  to  be  authorized,  without  a  new  submission, 
to  make  a  second  award;  Bruce  v.  Osgood,  113-364. 

846.  When  party  may  move  to  correct  award.  The  same  influences  or  miscon- 
duct that  would  avoid  the  verdict  of  a  jury  should  avoid  an  award  of  arbitrators.  As 
where  it  appeared  that  plaintiff  in  the  cause  submitted,  on  one  occasion,  while  the 
arbitrators  were  engaged  in  the  discharge  of  their  duties  under  the  submission, 
brought  from  his  residence  a  lunch,  of  which  they  all  partook.  One  of  the  arbitrators 
stayed  at  the  house  of  the  plaintiff  several  nights  while  engaged  in  the  performance 
of  his  duties  as  arbitrator.   Another,  while  engaged  in  hearing  the  testimony,  on  one 
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occasion  took  dinner  at  the  hotel,  at  the  plaintiffs  expense.  A  court  will  not,  in  such 
case,  inquire  how  far  the  judgment  of  the  arbitrator  has  been  influenced,  or  how  far 
the  party's  attentions  have  produced  to  him  beneficial  results;  Robinson  v.  Shanks, 
118-129. 

847.  Proceedings  on  motion.  An  award  which  is  good  on  its  face  can  be  im- 
peached only  for  causes  enumerated  in  the  statute.  It  is  not  competent  for  the 
court  to  inquire  by  extrinsic  evidence  into  the  merits  of  the  case  or  the  justice  of  the 
award,  or  whether  or  not  the  arbitrators  decided  according  to  the  weight  of  evidence, 
or  observed  the  technical  rules  of  law,  strictly,  in  hearing  or  refusing  to  hear  evi- 
dence. This  section  vests  power  in  the  court  to  modify  or  correct  an  award  for  an  ob- 
vious or  evident  miscalculation  of  figures,  or  when  arbitrators  have  awarded  on  some 
matter  not  included  in  the  submission,  or  when  the  award  is  imperfect  in  form.  In 
the  consideration  of  a  motion  to  modify  or  correct,  the  court  will  be  limited  to  that 
which  appears  on  the  face  of  the  submission  and  award.  The  extent  of  the  power  is 
to  correct  a  miscalculation  of  figures  that  is  evident  on  the  face  of  the  award,  con- 
sidered in  connection  with  the  submission  and  the  admissions  of  the  parties  made 
therein  or  in  connection  therewith,  or  to  correct  such  other  obvious  mistakes  in  ref- 
erence to  the  description  of  any  person  or  thing  referred  to,  or  in  respect  to  the 
matters  submitted,  or  the  form  of  the  award,  as  appear  on  the  face  of  the  papers; 
Deford  v.  Deford,  116-525. 

If  on  a  motion  to  set  aside  an  award  the  testimony  of  the  arbitrators  is  offered  and 
heard  in  support  of  the  award,  and  the  court  has  reason  to  believe  that  the  affidavits 
of  such  arbitrators  do  not  state  the  whole  truth,  it  is  within  the  discretion  of  the  court 
to  call  and  examine  them  in  relation  to  the  matters  about  which  they  have  testified  in 
their  affidavits;  Robinson  v.  Shanks,  118-131. 

849.  Costs,  how  taxed.  Where  an  award  is  set  aside  on  account  of  the  miscon- 
duct of  one  of  the  parties  to  the  submission,  it  is  proper  to  tax  such  party  with  the 
costs,  made  in  the  trial  before  the  arbitrators  and  rendered  useless  by  his  miscon- 
duct; Robinson  v.  Shanks,  118-131. 

851.  Reference  of  rait  in  open  court.  At  common  law  there  might  be  one  or 
more  arbitrators  and  the  agreement  to  arbitrate  and  the  award  might  rest  wholly  in 
parol;  notwithstanding  our  statutory  provisions  in  relation  to  arbitrations  the  rules 
of  the  common  law  relating  thereto  are  still  in  force.  Under  this  statute  an  agree- 
ment to  submit  all  matters  in  issue  to  arbitration,  made  in  the  presence  of  the  court 
but  not  entered  of  record,  is  not  a  perfected  submission,  for  the  court  can  speak  only 
by  its  record,  and  a  nunc  pro  tunc  order  can  not  be  resorted  to  to  correct  it;  Kelley  v. 
Adams,  120-341. 

ARTICLE  30  — ASSESSMENT  OF  DAMAGES. 

896.  Pleadings — Issue  —  Costs.  In  a  proceeding  to  restrain  the  appropriation  of 
gravel,  for  use,  under  the  gravel  road  act  (§  6ll4w)  in  the  construction  of  a  road  lo- 
cated but  not  contracted  for,  being  a  different  road  from  one  for  which  an  appropriation 
was  about  to  be  made,  and  on  the  ground  that  no  other  gravel  was  so  convenient  for  use 
in  the  construction  of  the  proposed  road,  and  that  irreparable  damage  would  result  to 
the  plaintiff  and  general  public  if  the  appropriation  should  be  made,  equity  will  not  in- 
terfere. The  matters  set  up  mav  be  proper  to  be  inquired  of  under  a  writ  of  assess- 
ment of  damages,  wherefore  the  plaintiff  has  a  just  and  adequate  remedy  at  law. 
Under  this  section  in  such  a  case  adequate  relief  is  afforded,  no  limitation  is  put  on 
the  questions  to  be  tried  in  such  a  proceeding,  and  an  appeal  lies  to  the  circuit  court; 
Smith  v.  Goodknight,  121-315. 

Where  exceptions  are  filed,  by  either  party,  within  ten  days  after  the  filing  of  the 
award  of  damages  assessed  in  a  proceeding  to  appropriate  lands  to  railroad  uses 
(§  3907),  or  the  inquest  provided  for  in  this  section,  an  appeal  is  thereby  effected.  The 
case  then  stands  for  an  amendment,  for  the  filing  of  additional  exceptions,  or  the 
making  of  new  issues,  as  in  any  other  action.  An  appeal  having  been  effected  within 
ten  days,  by  the  filing  of  exceptions,  it  is  not  error  to  permit  the  opposing  party  to 
file  exceptions  to  the  amount  of  damages  awarded,  after  the  expiration  of  ten  days, 
and  after  the  cause  has  been  remanded  and  taken  back  to  the  trial  court  on  reversal  in 
the  supreme  court;  Mid.  Ry.  Co.  v.  Smith,  125-51 1. 

905.  When  railroad  eto.  may  have  writ.  By  the  free  gravel  road  act  of  1885 
§  6114w)  the  contractor  is  authorized  lawfully  to  take  real  property  wherewith  to 


Digitized  by  VjOOQIC 


924-980  §§  Civil  Procedure  —  Notes.  70 

construct  a  graded  and  gravel  road  of  public  utility,  and  is  granted  the  right  to  a 
writ  of  assessment  of  damages,  and  no  limit  is  provided  as  to  the  questions  to  be 
tried.  That  section  must  be  construed  in  connection  with  this  statute,  and  when  so 
construed,  together  they  give  to  the  land  owner  a  just  and  adequate  remedy  at  law 
for  the  appropriation  of  his  property,  and  equity  will  not  interfere,  by  injunction,  to 
restrain  a  threatened  appropriation  to  the  use;  Smith  v.  Goodknight,  121-315. 

ARTICLE  31— ATTACHMENT. 

924.  Delivery  bond.  This  section  is  a  literal  re-enactment  of  section  168  of  the 
Civil  Code  of  1852.  The  undertaking  provided  for,  to  be  taken,  is  in  the  nature  of  a 
delivery  bond,  which  does  not  release  the  property  from  the  attachment  nor  from  the 
order  of  sale  in  the  judgment.  The  execution  of  such  an  undertaking  does  not  oper- 
ate to  withdraw  the  attached  property  from  the  custody  of  the  law,  but  the  proper 
keeping  and  care  of  such  property  is  thereby  removed  from  the  sheriff  and  committed 
to  the  claimant,  until  such  time  as  the  sheriff  may  lawfully  demand  the  delivery  of 
the  property  back  to  him,  to  be  sold  on  the  execution  issued  on  the  judgment  for  the 
sale  of  the  attached  property;  Wright  v.  Manns,  1 11-428. 

Where  a  personal  judgment  only  is  rendered  against  the  defendant  in  attachment, 
on  the  faith  of  which  his  sureties  in  the  delivery  bond  surrender  indemnity  held  by 
them,  the  subsequent  entry,  nunc  pro  tunc,  of  a  judgment  for  the  sale  of  the  attached 
property  will  not  affect  them,  their  liability  having,  with  the  rendition  of  the  first  judg- 
ment, come  to  an  end;  Wright  v.  Manns,  m-431. 

Where  ancillary  proceedings  in  attachment  have  been  instituted,  in  support  of  a 
pending  cause  of  action,  and  personal  property  of  the  defendant  has  been  seized  by 
the  sheriff  under  such  proceedings,  if  the  result  of  the  trial  of  the  cause  is  a  personal 
judgment  only  against  such  defendant,  with  no  special  judgment  or  order  of  court 
for  the  sale  of  such  attached  property,  the  taking  of  such  personal  judgment  only, 
per  se,  is  an  abandonment  by  the  plaintiff  of  his  proceeding  by  attachment;  where- 
fore, an  undertaking  or  bond  for  the  delivery  of  such  attached  property  falls  with  the 
other  proceedings  and  ceases  to  have  any  legal  effect  or  binding  force;  Wright  v. 
Manns,  111-431. 

A  complaint  in  an  action  based  on  a  delivery  bond,  executed  by  the  claimant  of  at- 
tached property  with  sureties,  which  fails  to  allege  that,  after  the  rendition  of  judg- 
ment for  the  sale  of  the  property,  a  special  execution  was  issued  thereon  to  the  sheriff, 
commanding  him  to  sell  the  same  and  that,  under  and  by  virtue  thereof,  he  had 
demanded  of  the  obligors  the  delivery  of  the  property,  or  the  payment  of  its  appraised 
value,  not  exceeding  the  amount  of  the  judgment  and  costs,  is  defective  and  bad; 
Wright  v.  Manns,  n  1-429. 

948.  Attached  property,  how  sold.  A  writ  of  attachment  issued  against  T.,  October 
28,  1884;  judgment  was  rendered  in  favor  of  plaintiff  in  attachment,  January  8, 1885, 
and  July  31,  1886;  pursuant  to  an  order  of  sale  rendered  July  7, 1886,  a  piece  of  land 
was  sold  to  the  judgment  plaintiff  to  satisfy  the  judgment  mentioned.  The  purchaser 
at  such  sale  did  not  acquire  any  title  as  against  one  in  possession,  claiming  under  a 
deed  for  such  land,  executed  by  T.,  on  August  1, 1884,  who. paid  a  valuable  considera- 
tion for  the  land  and  purchased  bona  fide,  albeit  he  did  not  record  his  deed  until 
May  of  the  year  1885.  The  title  does  not  pass  to  the  purchaser  at  the  sheriffs  sale 
until  the  redemption  period,  one  year,  shall  have  expired  and  a  deed  is  executed  by 
the  sheriff.  Furthermore,  if  it  were  conceded  that  he  acquired  title  at  the  date  of  the 
sale  he  would  not  be  aided,  for  at  that  time  the  deed  from  T.  was  on  record  and  he 
was  bound  to  take  notice  of  it;  Shirk  v.  Thomas,  121-149,  overruling  Vitito  v.  Hamil- 
ton, 86-137;  Rooker  v.  Rooker,  75-571;  Gifford  v.  Bennett,  75-528.  [Mem. — The 
effect  of  the  doctrine  of  relation,  which  would  appear  to  carry  the  title  of  the  pur- 
chaser back  to  the  date  of  the  levy  of  the  writ  of  attachment,  which  was  prior  to  the 
recording  of  the  deed  of  T.,  seems  not  to  have  been  raised  or  considered  in  the  case. 

ARTICLE  33  — BASTARDY. 

980.  Style  of  suit  —  Evidence  — Woman  as  witness.  In  a  proceeding  under 
the  bastardy  act  (a)  the  relatrix,  or  prosecutrix,  was  permitted  to  testify,  over  the 
objection  of  defendant,  that  she  had  had  sexual  intercourse  with  him  at  other  times 
than  that  which  she  claimed  resulted  in  her  pregnancy.     Defendant  denied  everhav- 
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ing  intercourse  with  her.  This  was  not  error;  it  was  proper  to  show  the  relations 
existing  between  the  parties,  their  acquaintance  and  intimacy,  of  whatever  character 
it  was.  (£)  In  such  a  case,  where  the  defendant  has  introduced,  in  evidence,  state- 
ments of  relatrix  —  made  out  of  court  —  that  defendant  was  not  the  father  of  her 
child  the  state  may  introduce  the  testimony  of  other  of  her  statements  made  out  of 
court,  prior  to  the  trial  and  in  the  absence  of  defendant,  as  in  the  nature  of  impeach- 
ing evidence,  only;  Rainey  v.  State,  ex  rel.,  127-243. 

980,  983.  Style  of  suitr— Ihridenoe— TriaL  A  prosecution  for  bastardy  is  a  civil 
action  and  the  rules  of  practice,  applicable  to  other  civil  actions,  apply  to  it,  except 
where  a  different  and  special  procedure  is  provided.  This  ruling,  settled  by  a  long 
line  of  cases,  harmonizes  with  the  letter  and  spirit  of  this  article  of  the  statute  (33)  and 
-especially  with  the  sections  980,  983.  The  only  reasonable  conclusion  to  be  drawn 
from  these  sections,  the  general  provisions  of  the  Code  and  the  numerous  cases  bear- 
ing on  the  subject  matter  is,  that  in  the  prosecution  for  bastardy  a  preponderance  of 
the  evidence  is  all  that  is  necessary  to  establish  the  case  against  the  defendant.  In 
all  civil  actions  a  preponderance  of  the  evidence  only  is  necessary  to  establish  the 
affirmative  of  an  issue,  whatever  the  nature  of  that  issue  may  be  (Cont.  Ins.  Co.  v. 
Jachnichen,  110-59),  an(*  *n  such  case  a  judgment  will  not  be  reversed  if  there  is  evi- 
dence fairly  tending  to  support  it;  Reynolds  v.  State,  ex  rel.,  1 15-421. 

981.  Bond  to  appear  in  circuit  court — Commitment.  Justices  of  the  peace  have 
jurisdiction  in  bastardy  proceedings.  A  judgment  rendered  by  a  justice  is  a  bar  to 
all  other  prosecutions  for  the  same  purpose;  Maker  v.  State,  ex  rel.,  123-383. 

A  bond  having  been  executed,  conditioned  as  prescribed  by  this  section,  if  the 
-defendant  absconds  and  fails  to  replevy  or  pay  the  judgment  rendered  against  him, 
there  is  a  breach  of  the  bond  and  a  right  of  action  thereon  at  once  accrues.  No  de- 
mand is  necessary  as  a  condition  precedent  to  the  institution  of  suit.  Nor  is  a  judg- 
ment of  forfeiture  required  by  statute  to  be  entered  against  the  obligors  on  the 
bond  as  a  condition  precedent  to  the  bringing  and  maintaining  a  suit  on  such  bond. 
An  action  lies  immediately,  for  condition  broken,  in  the  name  of  the  state;  Clark  v. 
State,  ex  rel.,  125-5. 

986.  Trial  in  absence  of  defendant.  This  section  authorizes  a  judgment  against 
a  defendant  in  a  bastardy  proceeding,  who  is  not  in  custody,  that  he  shall  be  com- 
mitted to  jail  until  the  judgment  in  favor  of  the  relatrix  be  paid  or  replevied.  So,  in 
an  action  by  relatrix  on  a  constable's  bond,  for  allowing  the  defendant  to  escape  from 
his  custody,  the  constable  and  his  sureties  may  plead,  in  mitigation  of  damages,  the 
subsequent  arrest  of  the  defendant  in. the  bastardy  proceeding  and  his  committal  to 
jail  in  pursuance  of  the  judgment,  thus  limiting  the  recovery  on  such  constable's 
bond  to  the  damages  actually  sustained  by  reason  of  the  escape;  i.  e.,  nominal  dam- 
ages; State,  ex  rel.  v.  Caldwell,  11 5-9. 

991.  Judgment  against  defendant.  Where,  in  a  prosecution  for  bastardy,  the  rec- 
ord of  the  justice  of  the  peace,  after  his  finding  the  evidence  insufficient  to  sustain 
the  charges  that  the  defendant  was  the  father  of  the  bastard  child,  proceeds  it  was 
"  therefore  adjudged  that  he  be  discharged,"  there  is,  in  effect,  a  finding  that  the  de- 
fendant is  not  guilty.  When  this  is  followed  by  a  judgment  that  he  is  discharged, 
this  is  a  final  judgment,  from  which  an  appeal  may  be  taken,  and  from  such  judg- 
ment the  state  may  appeal;  M'Coy  v.  State,  ex  rel.,  123-162. 

992.  Order  to  pay  —  Commitment.  It  is  within  the  discretion  of  the  court,  in 
making  an  order  for  the  maintenance  and  education  of  the  child,  to  render  its  judg- 
ment so  that  deferred  payments  shall  draw  interest;  Morris  v.  State,  ex  rel., 
115-285. 

Where  a  bond  is  executed  in  a  bastardy  proceeding,  conditioned  that  the  defendant 
would  appear  at  the  following  term  of  the  circuit  court,  to  answer  the  complaint  in 
the  action,  and  not  depart  without  leave,  and  abide  the  orders  and  judgment  of  the 
court,  or  failing  therein,  would  pav  such  sums  of  money  to  such  persons  as  might  be 
adjudged  by  the  court,  and  the  defendant,  principal  obligor,  absconds  and  fails  to 
replevy  or  pay  the  judgment  rendered  against  him,  there  is  a  breach  of  the  bond,  and 
a  right  of  action  at  once  accrues.  In  such  case  a  demand  is  not  necessary,  as  a  con- 
dition precedent,  to  the  maintenance  of  an  action  on  the  bond.  So,  as  section  1721 
applies  only  to  recognizances  given  in  criminal  causes,  a  judgment  of  forfeiture  is  not 
required  to  be  entered  against  such  defendant  and  his  surety  as  a  condition  precedent 
to  an  action  on  the  bond.  An  action  may  be  instituted,  in  the  name  of  the  state, 
immediately  for  condition  broken.     In  such  case,  this  statute  provides  that  the  stated 
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payments  shall,  in  all  cases,  be  made  to  the  mother,  if  living,  with  the  exception  that 
if  she  be  an  improper  person  the  payments  shall  be  made  to  some  person  designated 
by  the  court.  It  will  be  presumed,  in  the  absence  of  any  showing  that  a  particular 
case  comes  within  the  exception,  that  such  payments  were  ordered  paid  to  the  mother. 
Wherefore,  a  complaint  which  alleges  that  the  court,  in  the  action  for  bastardy,  ren- 
dered judgment  in  favor  of  the  plaintiff  and  against  the  defendant  for  a  sum  certain,  is 
not  bad  for  a  failure  to  aver  that  the  court  adjudged  the  payment  of  any  sum  to  the 
relatrix;  Clark  v.  State,  ex  rel.,  125-3. 

This  section,  as  to  the  release  of  a  defendant  who  has  been  committed  to  jail  on  his 
failure  to  replevy  or  pay  the  judgment  entered  against  him  in  a  bastardy  proceeding, 
contemplates  a  motion  or  application  to  be  made  for  such  release,  and  that  the  court 
shall  have  proof,  in  support  of  such  application,  of  his  inability  to  pay.  If  it  shall 
affirmatively  appear  that  the  defendant  has  been  imprisoned  in  the  county  jail  for  the 
period  of  one  year,  and  is  unable  to  pay  or  replevy  the  judgment,  the  court  shall 
make  an  order  discharging  him.  If  there  is  any  evidence  tending  to  support  the  find- 
ing of  the  court  the  case  must  be  affirmed  on  appeal.  In  such  case  it  is  necessary  to 
show  imprisonment  for  one  year.  This  is  done  by  proof  of  the  order  of  committal, 
the  fact  that  the  sheriff  took  defendant  into  his  custody,  and  that  the  prisoner  con- 
tinued in  custody  until  he  was  discharged;  State,  ex  rel.  v.  Woodward,  123-32. 

994.  Suit,  how  dismissed.  Where  a  defendant,  against  whom  bastardy  proceed- 
ings have  been  instituted  by  a  female,  pregnant  at  the  time,  with  full  knowledge  of  all 
the  facts,  agrees,  in  consideration  that  the  proceeding  against  him  be  discontinued,  to 
pay  a  certain  sum  for  the  support  of  the  child,  and  the  prosecution  is  dismissed 
accordingly,  he  will  not  be  heard  to  say  he  was  not  liable  for  the  child's  support; 
when,  by  the  lapse  of  time,  or  for  other  reasons,  it  may  be  impossible  to  maintain 
bastardy  proceedings  against  him  or  any  one  else;  so,  he  can  not,  after  the  birth  of  the 
child,  procure  the  cancellation  of  notes  executed  in  favor  of  the  mother  in  pursuance 
of  the  agreement  to  dismiss  the  suit,  on  an  assertion  that  he  is  not  the  father  of  the 
child;  Moon  v.  Martin,  122-21 1. 

In  a  bastardy  proceeding,  to  which  the  state  is  not  made  a  party,  and  which  the 
defendant  controls  and  carries  on  by  himself,  by  means  of  fraud  practiced  on  the  rela- 
trix and  the  court,  ostensibly  in  behalf  of  the  state,  so  that,  in  fact,  he  was  at  once 
plaintiff  and  defendant,  although  nominally  only  a  defendant,  the  judgment  obtained 
can  not  have  the  slightest  strength,  when  attacked  in  a  proper  manner;  so  that,  an 
admission  procured  from  the  relatrix  —  a  weak  minded  deaf  mute  —  that  provision  for 
the  maintenance  of  the  child  has  been  made  is  of  no  effect,  and  an  order  of  dismissal 
thereupon  entered,  is  a  nullity  and  no  bar  to  a  further  prosecution;  Gresley  v.  State,. 
ex  rel.,  123-73. 

A  bastardy  proceeding  was  commenced  before  a  justice  of  the  peace;  warrant  for 
the  arrest  of  defendant  issued  and  was  returned  non  est  inventus.  The  cause  was 
heard  in  the  absence  of  the  defendant  and  certified  up  to  the  circuit  court  (§  986). 
Being  afterward  arrested  the  defendant  appeared  in  the  circuit  court  and  answered; 
for  defense  setting  up  that,  after  this  cause  had  been  certified  to  the  circuit  court,  re- 
latrix had  instituted  proceedings  against  him  before  another  justice  of  the  peace, 
charging  him  with  being  the  father  of  the  same  bastard  child;  in  which  subsequent 
proceeding  the  relatrix  had  filed  an  admission  that  suitable  provision  for  the  main- 
tenance of  the  child  had  been  made  and  that,  by  leave  of  court,  the  cause  was  dis- 
missed. The  reply,  filed  on  behalf  of  relatrix,  alleged  that  the  defendant,  his  father, 
his  attorney  and  the  justice  by  whom  the  pretended  judgment  was  rendered,  acting 
for  the  defendant,  with  the  fraudulent  purpose  of  defeating  the  action,  received  and 
misled  the  relatrix,  a  person  of  the  age  of  seventeen  years,  uneducated  and  of  weak 
mind,  and  without  the  knowledge  of  the  prosecuting  attorney  induced  her  to  institute 
the  subsequent  prosecution  and  by  other  and  further  misrepresentations  and  deceit 
procured  her  to  acknowledge  that  provision  had  been  made  for  the  support  of  her 
bastard  child  when,  in  fact,  no  such  provision  had  been  made.  A  demurrer  to  the 
reply  was  properly  overruled.  The  second  proceeding  was  a  nullity  and  no  bar  to 
the  action  pending  in  the  circuit  court;  Ice  v.  State,  ex  rel.,  123-591. 

Proceeding  in  bastardy  instituted  by  an  infant  female  before  a  justice  of  the 
peace,  in  the  absence  of  the  defendant  —  he  having  fled  before  arrest.  His  friends 
paid  to  the  relatrix  a  sum  of  money,  and  thereupon  it  was  shown  to  the  justice,  by 
relatrix  and  her  attorney,  that  suitable  provision  had  been  made  for  the  child  and  a 
judgment  of  dismissal  was  entered.     Such  judgment  bars  a  future  prosecution  —  un» 
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less  it  is  made  to  appear  that  the  court  was  misled  and  deceived  as  to  the  provision 
made  for  the  bastard  child;  Maker  v.  State,  ex  rel.,  123-378. 

ARTICLE  35  —  CONTEMPT  OF  COURT. 

1013,  1014.  Proceeding  — Decision— Appeal.  No  great  strictness  is  required  in 
the  construction  or  form  of  a  rule  requiring  a  defendant  to  show  cause  why  he  should 
not  be  punished  for  contempt.  In  cases  where  an  information  js  filed  it  is  sufficient 
if  the  rule  informs  him,  in  a  general  way,  of  the  nature  of  the  charge  preferred 
against  him  —  it  is  enough  that  the  rule  conveys  such  notice  as  will  apprise  him  of 
the  fact  that  a  charge  is  pending  against  him  and  put  him  on  inquiry.  If  he  is  put 
on  inquiry  he  is  chargeable  with  knowledge  of  all  the  facts  which  a  reasonably  dili- 
gent search  would  reveal  to  him.  Where,  then,  an  order  was  entered  requiring  parties 
to  an  action  of  ejectment  to  show  cause  why  they  should  not  be  punished  for  con- 
tempt in  resisting  the  officers  charged  with  the  execution  of  a  writ  of  possession,  and 
such  parties  responded  to  the  rule  by  an  answer,  it  was  proper  for  the  court  to  inflict 
punishment  without  issuing  an  attachment;  for  the  wrong  doers  had  appeared  volun- 
tarily and  were  in  court.  Under  section  1013  there  is  no  necessity  for  issuing  an  at- 
tachment when  the  parties  come  in  to  court  voluntarily.  If  there  were,  however,  it 
would  not  apply  to  the  case  of  parties  charged  with  contempt  who  are  parties  to  the 
action  in  which  the  judgment  was  rendered,  on  which  the  process  resisted  was  issued; 
in  which  case  section  1014  would  govern,  and  under  it  the  issuing  of  an  attachment 
is  not  necessary;  Hawkins  v.  State,  125-571. 

Section  1013,  regulating  proceedings  for  contempts,  has  no  application  to  an  attach- 
ment for  contempt  of  one  who  disobeys  a  subpoena  commanding  him  to  appear  be- 
fore  a  grand  jury  as  a  witness.  Section  1014,  which  gives  direction  to  the  statute, 
expressly  excepts  from  its  operation  witnesses  subpoenaed  to  testify  in  any  case, 
civil  or  criminal;  Baldwin  v.  State,  126-30. 

ARTICLE  37  — DIVORCE. 

1031.  Petition  for  divorce  —  Residence.  This  section  in  its  declaration  that  the 
bona  fide  residence  of  the  petitioner  for  divorce  shall  be  proved  by  at  least  two  wit- 
nesses who  are  resident  freeholders  and  householders  of  the  state  is  mandatory. 
The  residence  of  the  petitioner  in  the  state  and  county  for  the  required  length  of  time 
is  a  jurisdictional  fact,  which  must  be  averred  in  the  petition  and  proved  accord- 
ing as  the  statute  requires,  before  the  court  will  have  any  power  or  authority  to  de- 
cree the  divorce  (Maxwell  v.  Maxwell,  53-363).  The  provision  of  this  section  can 
not  be  satisfied  or  set  aside  by  a  tacit  agreement  or  admission  of  the  defendant,  nor 
in  any  other  manner.  There  must  be  actual  proof,  to  the  satisfaction  of  the  court, 
by  witnesses  possessing  the  statutory  qualifications;  Prettyman  v.  Prettyman,  125-150. 

1038.  When  prosecutor  to  resist.  This  statute  makes  it  the  duty  of  the  prose- 
cuting attorney,  whenever  a  petition  for  divorce  remains  undefended,  to  appear  and 
resist  the  petition.  In  the  absence  of  an  appearance  by  the  defendant  in  a  proceed- 
ing for  divorce  it  becomes  the  duty  of  the  prosecuting  attorney  to  enter  an  appear- 
ance for  the  defendant  and  resist  the  petition,  by  taking  all  proper  steps  to  prevent 
the  granting  of  a  divorce,  unless  the  facts  make  a  case  entitling  the  petitioner  to  a 
judgment.  Where,  however,  the  defendant  appears  and  answers,  it  may  be  presumed 
that  a  bona  fide  defense  is  intended,  and  unless  there  is  good  reason  to  believe  that 
the  appearance  and  answer  are  a  mere  pretext  and  cover,  intended  to  assist  in  ob- 
taining a  collusive  divorce,  the  prosecuting  attorney  has  no  further  duty  to  perform. 
It  is  not  error  for  the  court  to  strike  his  answer  from  the  file.  In  the  interest  of  the 
state  he  is  not  hindered  in  resisting  a  collusive  divorce;  State  v.  Brinneman,  120-358. 

1042.  Interlocutory  orders,  how  enforced.  This  section  gives,  to  the  court,  dis- 
cretionary power  to  make  an  order  directing  the  husband  to  pay  in  to  court,  a  sum  of 
money  for  the  wife's  use,  and  with  which  to  retain  attorneys  to  prosecute  her  cause; 
from  such  order,  however,  there  exists  the  right  of  appeal.  An  order  so  made  will 
not  be  reversed  unless  it  is  made  to  appear  that  the  court  has  abused  its  discretion. 
In  the  case  at  bar  the  court,  after  having  made  an  allowance  to  the  wife,  pursuant  to 
this  section,  granted  a  rehearing.  On  the  rehearing  affidavits  were  introduced  tend- 
ing to  show  that  the  wife  was  a  monomaniac,  and  that  the  charges  made  by  her 
complaint  were  entirely  creatures  of  her  disordered  imagination.    The  question  as 
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to  the  mental  condition  of  the  wife  is  one  pertaining  to  the  final  hearing,  not  to  be 
considered  in  passing  on  the  preliminary  motion.  If  in  any  way  proper  to  be  con- 
sidered on  a  motion  for  temporary  alimony  such  a  question  could  be  considered  only 
in  determining  the  amount  that  should  be  allowed.  So,  the  fact  that  the  wife  in  such 
case  has  separate  property  and  that  the  husband  proffers  his  consent  to  join  with 
her  in  mortgaging  or  transferring  such  property  to  enable  her  to  raise  money  with 
which  to  prosecute  her  divorce  case,  is  not  a  sufficient  cause  to  justify  the  court  in 
refusing  an  allowance;  Gruhl  v.  Gruhl,  123-88. 

1047.  Decree  for  alimony,  how  payable.  This  section  requires  that  a  decree 
awarding  alimony  to  a  woman  on  divorcement  shall  be  for  a  -sum  in  gross  and  not 
payable  in  annual  payments;  but  tjiat  the  court  may,  in  its  discretion,  give  a  reason- 
able time  for  payment  by  instalments,  on  surety  given.  Where  alimony  has  thus 
been  awarded,  in  a  gross  sum,  and  made  payable  in  instalments  maturing  at  fixed 
-dates,  such  instalments  do  not  bear  interest,  nor  is  interest  recoverable  if  there  be  no 
default  of  payment  when  the  respective  sums  become  due  —  unless  it  be  so  provided 
by  the  terms  of  the  decree.  Nor  is  this  rule  changed  by  the  fact  that  the  judgment 
-debtor  has,  pursuant  to  an  order  of  court,  given  bond  conditioned  for  the  payment  of 
interest.  In  such  a  case  the  statute,  as  to  interest  (§  5199),  which  provides — in  sub- 
stance— that  interest  on  judgments  for  money  shall  be  at  the  rate  of  six  per  cent,  from 
the  date  of  the  return  of  the  verdict  or  finding  of  the  court,  if  there  be  no  ccntract, 
<loes  not  govern,  for  here  the  decree  orders  the  payment  of  specific  sums  of  money 
on  a  day  or  days  fixed  by  the  decree,  and  such  a  decree  is  satisfied  by  the  payment 
of  the  several  amounts  on  the  days  fixed.  If,  however,  the  instalments,  or  any  of 
them,  should  not  be  paid  at  maturity,  such  unpaid  sum  would,  from  the  day  on  which 
it  should  be  paid,  bear  interest  under  section  5199;  Winemiller  v.  Winemiller,  1 14-541. 

ARTICLE  38 —  EJECTMENT. 

1054.  Contents  of  complaint.  It  is  not  a  misjoinder  to  join  in  the  same  com- 
plaint a  paragraph  seeking  to  recover  the  possession  of  real  estate  with  a  paragraph 
claiming  damages  for  its  detention  (see  §§  1058, 1061);  Langsdale  v.  Woollen,  120-17. 

1064.  New  trial  of  right.  A  motion  to  vacate  and  set  aside  an  order  awarding 
a  new  trial  as  of  right  belongs  to  a  class  of  motions  which  must  be  entered  at  the 
earliest  practicable  moment  to  be  made  available.  Such  a  motion  comes  too  late 
after  the  parties  have  reformed  the  issues  and  prepared  for  trial  at  a  term  six  months 
after  new  trial  granted;  nor  is  it  error  to  overrule  the  motion,  it  appearing  that  the 
party  to  the  motion  was  present  in  court,  by  his  attorneys,  when  the  order  granting 
the  new  trial  was  made,  advanced  no  objection,  and  entered  into  agreement  as  to  re- 
casting the  pleadings,  the  motion  being  placed  on  the  ground  that  it  was  made  with- 
out the  knowledge  or  consent  of  plaintiff;  Harvey  v.  Fink,  m-250. 

An  order  granting  the  defendant,  in  a  proceeding  to  quiet  title,  a  new  trial  as  of 
right,  under  this  section  may  be  made  without  notice  of  the  application  therefor  to 
the  opposite  party;  so  such  order  may  lawfully  be  made  "  in  the  absence  and  without 
the  knowledge  or  consent  of  plaintiff;"  Stanley  v.  Holliday,  113-528. 

A  special  appearance  on  a  motion  to  vacate  an  order  granting  a  new  trial  as  of 
right  is  not  sufficient.  Such  a  motion  should  not  be  entertained  until  the  party  mak- 
ing it  has  entered  his  full  appearance  to  the  action;  Stanley  v.  Holliday,  1 13-531. 

Where  a  plaintiff  does  not  object  to  the  order  of  court  granting  a  new  trial,  as  of 
right,  on  the  ground  that  the  defendant  has  not  filed  "  an  undertaking,  with  surety,  to 
.  be  approved  by  the  court  or  clerk,  that  he  will  pay  all  costs  or  damages  which  shall 
be  recovered  against  him  in  the  action,"  and  the  record  of  the  cause  before  the 
supreme,court  fails  to  show  whether  defendant  did  or  did  not  give  such  undertaking 
before  he  applied  for  and  obtained  a  new  trial,  that  court  is  authorized  to  assume,  as 
against  the  plaintiff,  either  that  such  an  undertaking  was,  in  fact,  given,  or  that  plaintiff 
waived — as  he  lawfully  might  —  the  giving  of  such  an  undertaking;  Stanley  v.  Holli- 
day, H3-53I- 

This  section  changes  the  rule  which  obtained  under  the  Code  of  1852,  under  which 
it  was  held  that  the  new  trial  must  be  obtained  or  refused  within  one  year,  and  that  it 
was  not  sufficient  to  file  the  motion  within  the  year  and  pay  costs  (Crews  v.  Ross, 
44-481;  Whitlock  v.  Vancleave,  39-511;  Hays  v.  May,  35-427;  Bissell  v.  Wert,  35-54). 
All  that  the  statute  requires  is  that  the  application  and  bond  shall  be  filed  within  one 
year;  it  does  not  require  that  the  court  shall,  take  final  action  within  that  time.     The 
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clause  introducing  the  enactment  of  the  section,  "  the  court  rendering  the  judgment 
on  application  made  within  one  year  thereafter  by  the  party  against  whom  judgment 
is  rendered/'  is  the  only  clause  which  contains  any  limitation  as  to  time,  and  as  a 
limitation  it  manifestly  applies  to  the  acts  of  the  'parties  and  not  to  the  acts  of  the 
court;  Rodman  v.  Reynolds,  1 14-149. 

Where  defendant  in  ejectment  has  complied  strictly  and  literally  with  the  provisions 
of  this  section,  and  applies  for  a  new  trial,  the  court  has  no  discretion  —  the  statute  is 
mandatory,  and  under  it  the  imperative  duty  of  the  court  is  to  vacate  its  prior  judg- 
ment and  award  a  trial  de  novo.  If,  then,  at  a  subsequent  term  it  is  assumed  by  the 
parties  that  a  new  trial-was,  in  fact,  granted,  and  they  appear  and  the  cause  is  again 
tried,  and  there  is  a  finding  of  judgment  for  defendant,  such  judgment  will  bar  a  sub- 
sequent action,  based  on  the  first  judgment,  in  favor  of  plaintiff,  to  recover  possession 
of  the  real  estate  in  controversy  in  the  action  of  ejectment,  non  obstante  the  fact  that 
there  is  no  entry  on  the  order  book  of  the  court,  showing  the  vacation  of  the  original 
judgment  and  the  awarding  of  a  new  trial;  Stafford  v.  Cronkhite,  114-224. 

In  an  action  by  a  grantor  to  set  aside  a  deed  and  revest  title,  on  the  ground  that 
the  conveyance  was  obtained  by  fraud  and  undue  means,  a  party  is  entitled  to  a  new 
trial  as  a  matter  of  right:  M'Gettrick  v.  Glenn,  116-28. 

Ordinarily,  the  title  to  real  estate  is  not  in  issue  in  a  proceeding  for  partition; 
Davis  v.  Lennen,  125-186,  L'Hommedieu  v.  Cin.  etc.  Ry.  Co.,  120-435.  Title,  how- 
ever, may  be  put  in  issue  in  such  a  proceeding;  Davis  v.  Lennen,  125-187;  Isbell 
v.  Stewart,  125-112;  L'Hommedieu  v.  Cin.  etc.  Ry.  Co.,  120-435;  Watson  v.  Cooper, 
119-60.  Where,  then,  title  is  directly  and  actually  a  principal  issue  in  such  a  pro- 
ceeding a  new  trial,  as  of  right,  must  be  awarded;  Powers  v.  Nesbit,  127-498. 

An  action  to  quiet  title  to  land  is  one  in  which,  under  this  section,  a  new  trial  may 
be  demanded,  as  of  right,  without  cause.  The  bond  in  this  case  was  not  as  broad  in 
its  terms  as  the  statute  requires,  in  that  it  omitted  the  words  "and  damages."  Such 
bond,  though  informal,  is  not  invalid,  and  under  section  1221  the  obligors  in  the  bond 
are  bound  as  fully  for  all  damages  that  might  be  recovered  in  an  action  on  the  bond 
as  if  the  omitted  words  were  inserted.  It  being  a  bond  taken  by  the  judge,  an  officer, 
in  the  discharge  of  the  duties  of  his  office,  the  obligors  are  bound  by  it  "  to  the  full 
extent  contemplated  by  the  law  requiring  "  the  taking  of  the  bond.  Therefore,  the 
omission  of  these  statutory  words  from  the  bond  does  not  authorize  the  setting  aside 
of  an  order  granting  the  new  trial,  on  a  motion  made  a  year  after  the  award  of  new 
trial  and  in  the  absence  of  any  prior  objection  as  to  the  sufficiency  of  the  bond  as 
executed  and  approved.  In  such  case  the  objection  to  the  bond,  being  technical, 
and  not  having  been  made  at  the  proper  time,  is  deemed  waived;  Stanley  v.  Dailey, 
112-490. 

Where  the  title  to  land  or  a  claim  to  an  interest  in  or  lien  on  such  land  is  asserted, 
and  the  plaintiff  seeks  to  remove  it  and  thus  clear  his  title  from  the  claim  which  be- 
clouds it,  the  losing  party  is  entitled  to  a  new  trial,  as  matter  of  right,  under  this  sec- 
tion, regardless  of  the  form  the  issues  may  assume.  So,  in  an  action  to  quiet  title,  the 
defendant  having  filed  a  cross  complaint,  asserting  a  lien  on  the  real  estate  in  contro- 
versy, the  court  upheld  the  lien  and  ordered  the  sale  of  the  land  to  satisfy  it.  The 
plaintiff  filed  his  motion  for  new  trial,  as  matter  of  right,  under  this  section,  and  the 
court  sustained  that  motion  as  to  the  issue  joined  on  the  original  complaint,  but  de- 
nied it  as  to  the  judgment  on  the  issue  joined  on  the  cross  complaint.  This  being 
the  state  of  case  defendant  pleaded  his  recovery  on  his  cross  complaint  in  bar  of  the 
further  prosecution  of  the  suit.  The  court  overruled  a  demurrer  to  this  plea.  It  was 
error  not  to  grant  a  new  trial  as  matter  of  right  as  to  the  whole  case,  and  the  demurrer 
should  have  been  sustained;  Bisel  v.  Tucker,  121-251. 

Where  a  cause  proceeds  to  judgment,  which  embraces  a  substantive  cause  of  action, 
in  which  a  new  trial  as  a  matter  of  right  is  not  allowable,  the  policy  of  the  law  is  to 
regard  that  cause  of  action  as  controlling  in  which  a  second  trial  as  of  right  is  not 
permitted.  Even  though  it  embraces  other  causes  in  which  a  new  trial  as  of  right  is 
allowable,  a  new  trial  as  of  right  will  not  be  granted;  Wilson  v.  Brookshire,  126- 
506. 

All  that  a  survey,  under  the  provisions  of  section  5955,  does  is  to  establish  the  line. 
It  does  not  determine  the  title  to  the  real  estate;  therefore  a  party  to  it  is  not  entitled 
to  a  new  trial  as  of  right,  under  this  section;  Russell  v.  Senior,  118-521. 

In  a  foreclosure  proceeding  judgment  was  rendered  for  defendant  on  a  cross  com- 
plaint praying  for  the  cancellation  of  the  mortgage  and  that  his  title  be  quieted  in  re- 
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spect  thereto;  it  was  held  that  the  case  was  not  one  which  involved  the  title  to  real 
estate,  in  such  sense  that  a  new  trial  as  a  matter  of  right  was  allowable;  Sterne  v.  Vert, 
1 1 1-409. 

Where  A.,  having  knowledge  of  the  facts,  permits  B.  to  place  on  his  land  a  house 
which  B.  has  wrongfully  removed  from  the  premises  of  C.  and  refuses  to  allow  the 
owner  to  restore  it  to  its  original  location,  claiming  ground  rent  due  from  B.,  there  is 
such  an  adoption  by  A.  of  B.'s  wrong  doing  and  such  an  appropriation  of  the  prop- 
erty as  to  render  him  liable  for  the  damages,  and  in  such  case  A.  will  not  be  entitled  to- 
a  new  trial,  as  matter  of  right,  under  this  section.  Such  new  trial  can  be  demanded 
only  when  the  purpose  of  the  action  is  to  recover  possession  of  real  estate  or  to  set- 
tle and  quiet  conflicting  titles  thereto;  certainly  not  in  an  action  in  tort,  to  recover 
damages  for  wrongfully  severing  a  building  from  realty  and  for  wrongfully  removing 
and  appropriating  it  etc.;  Jonsson  v.  Lindstrom,  114-152. 

An  action  to  enjoin  a  defendant  from  obstructing  and  closing  up  a  right  of  way 
and  for  damages  is  not  an  action  to  recover  land,  but  to  recover  damages  for  obstruct- 
ing an  easement,  with  relief  by  injunction  asked  against  the  future  obstruction 
thereof.  A  new  trial,  as  matter  of  right,  is  not  a  right  of  the  losing  party;  Hall  v. 
Hedrick,  125-330. 

In  an  action  against  certain  contractors  on  a  city  street  it  was  alleged  that  the  de- 
fendants had  unlawfully  taken  possession  of  certain  real  estate,  of  which  plaintiff  was 
the  owner,  without  having  condemned  it,  and  threatened  to  do  irreparable  damage 
thereon  by  cutting  down  trees  and  vines  grown  thereon  by  plaintiff,  and  by  grading 
the  land  and  making  a  street  thereupon,  without  license  from  the  plaintiff  and  with 
notice  of  her  ownership.  The  prayer  was  to  quiet  her  title  to  the  land  and  that  the 
defendants  be  enjoined  from  further  trespass.  Such  a  complaint  must  be  regarded 
as  in  a  proceeding  to  enjoin  the  defendants  from  the  commission  of  the  threatened 
injury  therein  set  forth,  proceeding  on  the  theory  that  plaintiff  had  no  other  adequate 
remedy,  and  not  as  an  action  quia  timet.  Therefore,  anew  trial,  as  matter  of  right,  is 
properly  refused  —  such  right  does  not  extend  to  actions  for  relief  by  injunction;  Mil- 
ler v.  Indianapolis,  123-199. 

In  an  action  by  a  creditor  who  asserts  that  his  debtor  is  the  real  owner  of  real  es- 
tate, and  that  the  title  thereto  has  been  fraudulently  taken  in  the  name  of  another, 
who  holds  it  in  trust  for  the  creditors  of  one  of  the  parties  defendant,  the  plaintiff  as- 
serts no  claim  of  title  or  right  to  the  possession  of  the  land .  In  such  an  action  the 
losing  party  is  not  entitled  to  a  new  trial  as  a  matter  of  right,  inasmuch  as  the  title 
comes  in  question  collaterally  only  and  as  a  mere  incident;  Fralich  v.  Moore,  123-77. 

The  purpose  of  the  law  in  the  legislation  regulating  the  administration  of  decedents* 
estates  is  to  afford  a  speedy  method  for  the  settlement  thereof.  The  law  is  inconsist- 
ent with  the  theory  that  this  section  applies  to  proceedings  to  sell  real  estate  of  a  de- 
cedent for  the  payment  of  debts,  and  allows  any  contestant  a  right  to  take  a  new  trial 
within  one  year  from  the  rendition  of  the  judgment.  In  such  a  case  the  administrator 
asserts  no  title  in  himself.  He  asserts  that  the  decedent  owned  the  land  and  that  it  is 
subject  to  the  payment  of  his  debts;  Fralich  v.  Moore,  123-77. 

1065.  New  trial,  after  term.  The  provision  of  this  section  requiring  the  party 
obtaining  a  new  trial  as  of  right,  at  a  term  subsequent  to  that  of  the  rendition  of  the 
judgment,  to  give  the  adverse  party  ten  days'  notice  thereof  before  the  term  next  suc- 
ceeding the  granting  of  the  application,  is  intended  merely  to  prevent  either  party 
from  forcing  the  opposite  party  into  trial  at  or  during  the  term  at  which  the  new  trial 
was  granted,  or  *4  before  the  term  next  succeeding,"  under  the  provisions  of  section 
616.  Such  being  the  purpose,  where  a  new  trial  has  been  granted,  under  section 
1064,  on  an  application  made  subsequent  to  the  term  of  judgment  rendered,  the  failure 
of  the  party  who  has  taken  the  new  trial  to  give  the  opposite  party  the  prescribed 
notice,  as  herein  provided,  does  not  operate  as  a  waiver  of  the  right  to  such  new  trial, 
or  authorize  the  court  to  set  aside  the  order  granting  it;  Stanley  v.  Hoiliday,  113-530; 
Nitche  v.  Earle,  117-272. 

1070.  Action  to  quiet  title.  An  action  to  quiet  title  to  land  is  one  in  which,  under 
section  1064,  a  new  trial  may  be  demanded,  as  of  right,  without  cause;  Stanley  v. 
Dailey,  112-490. 

Where  a  plaintiff  seeks  to  quiet  title  to  all  the  land  in  controversy  under  a  specific 
claim  that  he  is  the  absolute  owner  thereof,  he  can  not  succeed  by  showing  that  he  is 
entitled  to  partition,  or  to  some  relief  of  an  entirely  different  character.  A  complaint 
to  quiet  title,  where  the  claim  is  to  the  whole  interest  in  the  land,  as  absolute  owner, 
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can  not  be  good  as  a  complaint  for  partition.  Where  a  party  sues  to  quiet  title  he 
must  show  title  in  himself  to  the  land  he  claims,  and  that  the  defendants  have  none, 
or,  at  least,  none  such  as  they  assert.  If  the  adverse  party  has  any  interest  in  the 
land  it  can  not  be  cut  off  by  an  action  to  quiet  title;  Johnson  v.  Murray,  112-157. 

In  an  action  to  quiet  title  if  the  complaint  describes  the  property,  alleges  that  the 
defendant  is  claiming  an  interest  therein  and  asks  for  a  judgment,  a  decree  rendered 
quieting  title  and  establishing  the  line  between  the  parties  to  the  suit,  within  the 
scope  of  the  litigation,  will  be  binding  on  all  the  parties  and  those  claiming  title 
through  them;  Satterwhite  v.  Sherley,  127-61. 

1072.  Disclaimer — Costs.  Action  of  ejectment  for  the  possession  of  real  estate;  - 
answer,  inter  alia,  "  the  defendant  disclaims  any  interest  in  the  land  of  the  plaintiff, 
as  described  in  his  complaint."  This  section,  in  terms,  refers  to  actions  for  partition 
and  to  quiet  title.  Under  the  statute  a  disclaimer  can  not  bar  a  plaintiff's  right  to  a 
judgment,  for  the  reason  that,  under  the  statute,  a  plaintiff  is  entitled  to  judgment  for 
possession  and  for  actual  damages;  it  neither  bars  the  action  nor  defeats  the  right  to 
damages,  but  it  confesses  that  the  plaintiff  is  entitled  to  that  relief.  Its  office  is 
merely  to  save  costs  which  accrue  after  the  entry  of  a  proper  judgment,  embodying 
the  relief  the  law  awards  the  plaintiff.  As  it  is  all  it  professes  to  be,  a  demurrer  will 
not  lie.  If,  however,  the  defendant  should,  in  defiance  of  the  judgment  and  in  oppo- 
sition to  his  disclaimer,  refuse  to  yield  possession  and  thus  compel  the  issuing  of  a 
writ  of  ouster,  he  would,  undoubtedly,  burden  himself  with  all  costs;  M'Adams  v. 
Lotton,  118-2. 

Disclaimer,  as  a  pleading,  is  recognized,  under  the  Code,  only  in  actions  for  parti- 
tion and  to  quiet  title.  Therefore,  in  an  action  by  an  administrator  to  set  aside  a 
transfer  of  a  note  and  mortgage  and  to  recover  the  same  as  a  part  of  the  assets  of  the 
estate  of  the  intestate,  a  paper  filed  as  a  disclaimer  was  nothing  more  than  an  answer, 
confessing  the  cause  of  action;  Walker  v.  Steele,  121-438. 

1073.  Real  party  in  interest  to  be  plaintiff.  This  section  providing  that  any  per- 
son having  a  right  to  recover  possession  of  or  quiet  title  to  real  estate  in  the  name  of 
another,  shall  have  a  right  to  sue  in  his  own  name,  gives  validity  to  deeds  which,  prior 
to  its  passage,  were  void  as  to  the  parties  in  possession,  and  the  action  for  the  recovery 
of  the  lands  covered  by  such  deeds  must  be  prosecuted  in  the  name  of  the  grantee; 
Peck  v.  Sims,  120-351. 

Under  this  section  and  section  251,  construed  together,  one  who  has  conveyed  land 
adversely  occupied  by  another  can  not  maintain  an  action  in  his  own  name  to  recover 
possession  for  the  benefit  of  his  grantee;  such  action  must  be  instituted  in  the  name 
of  such  grantee,  who  is  the  real  party  in  interest;  Peck  v.  Sims,  120-350. 

1080.  Color  of  title.  To  constitute  an  adverse  possession  color  of  title  is  not 
necessary.  It  is  enough  that  there  is  an  assertion  of  ownership  and  unbroken  pos- 
session for  the  requisite  length  of  time.  Twenty  years'  possession,  in  this  state,  will 
defeat  the  holder  of  the  paper  title;  Herff  v.  Griggs,  121-475. 

1081.  What  is  color  of  title.  A  sale  of  land  under  a  decree  foreclosing  a  mort- 
gage is  sufficient  to  give  the  purchaser  and  those  claiming  under  him  color  of  title  as 
against  the  world.  Such  parties,  being  in  the  occupancy  of  the  land  under  the  color, 
are  entitled  to  the  benefit  of  the  statutory  provisions  made  in  behalf  of  occupying 
claimants;  Goodell  v.  Starr,  127-201. 

A  sale  on  a  school  fund  mortgage,  although  void,  gives  a  color  of  title  to  the  pur- 
chaser; Paxton  v.  Sterne,  127-292. 

1086.  Occupying  claimant  —  Adjustment  of  amount  due.  A  grantee  of  mort 
gaged  lands,  although  he  has  not  paid  off  the  mortgage,  is  entitled  to  the  possession 
of  the  premises  conveyed  to  him,  even  after  foreclosure  and  sale,  as  against  the 
mortgagor.  In  an  action  to  obtain  such  possession,  however,  the  purchaser  at  the 
foreclosure  sale,  who  has  obtained  possession  by  virtue  of  such  sale,  may  maintain  a 
cross  complaint  to  have  the  mortgage  foreclosed  as  against  such  grantee;  and  such 
mortgage  may  be  foreclosed  and  the  land,  if  the  decree  be  not  satisfied  within  the 
time  limited  and  designated,  may  be  ordered  to  be  sold  without  relief  from  valuation 
or  appraisement  laws.  Such  grantee  can  not  claim  the  possession  until  he  has  paid 
off  the  decree;  Goodell  v.  Starr,  127-202. 

ARTICLE  39— FORECLOSURE  OF  MORTGAGE. 
1090.  Entry  of  satisfaction  —  Effect.     In  entering  a  satisfaction  of  a  mortgage  on 
the  margin  of  the  record,  as  provided  for  in  this  section,  it  is  not  necessary  to  de- 
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scribe  the  real  estate  in  the  release.  A  description  of  the  real  estate  being  unnecessary 
to  the  validity  of  such  release  and  satisfaction,  a  description  thereof  in  such  release 
may  be  treated  as  surplusage,  and  an  entry  properly  describing  or  referring  to  and 
identifying  the  particular  mortgage,  would  operate  as  a  cancellation,  notwithstanding 
the  entry  might  contain  an  erroneous  description  of  the  real  estate;  Bryant  v.  Rich- 
ardson, 126-150. 

1091.  Certificate  of  satisfaction  —  Record.  This  section  provides  for  the  release 
by  certificate  of  the  mortgagee  or  his  lawful  agent.  The  release  of  a  trust  deed  or 
mortgage  by  the  trustee  named  therein,  a  non  resident,  is  not  rendered  ineffectual 
for  the  reason  that  the  appointment  of  such  non  resident  trustee  may  have  been  in- 
valid, under  section  2988.  This  section  (1091)  provides  that  a  mortgagee  may  cancel 
a  mortgage  by  an  agent,  and  the  statute  does  not  prohibit  the  appointment  of  a  non 
resident  as  such  agent;  Bryant  v.  Richardson,  126-153. 

1093.  Assignments,  how  made.  The  effect  of  the  act  of  1877  (§§  1093-4),  construed 
in  connection  with  section  2931,  was  to  postpone  or  render  assignments  of  mortgages 
void  as  against  any  subsequent  purchaser  or  mortgagee,  in  good  faith,  for  a  valuable 
consideration,  unless  such  assignments  were  recorded  as  herein  provided.  So,  when 
assignments  of  mortgages  are  within  the  recording  acts,  a  release  executed  by  the  per- 
son who  appears  by  the  records  to  be  the  owner  of  the  mortgage  is  sufficient  to  pro- 
tect a  purchaser  who  has,  in  good  faith,*parted  withhis  money  on  the  faith  of  such  re- 
lease, and  without  other  notice  than  that  afforded  by  the  record.  Therefore,  a  sub- 
sequent mortgagee,  without  notice,  will  be  justified  in  relying  on  a  release  of  a  prior 
mortgage,  executed  by  the  administratrix  of  the  prior  mortgagee,  entered  of  record 
four  years  after  sections  1093-4  went  into  force,  without  demanding  the  production 
of  the  note  and  mortgage,  and  without  inquiring  as  to  the  authority  of  the  adminis- 
tratrix to  execute  the  release;  Conn.  M.  L.  I.  Co.  v.  Talbot,  1,13-377. 

Where  the  assignee  of  a  mortgage  may,  under  the  recording  acts,  by  procuring  and 
putting  of  record  an  assignment,  give  notice  of  his  rights,  his  neglect  so  to  do  will  es- 
top him  from  asserting  the  priority  of  his  mortgage  over  that  of  a  subsequent  mort- 
gagee, who  took  his  security  on  the  faith  of  a  release  executed  by  the  administratrix 
of  the  original  mortgagee;  Conn.  M.  L.  I.  Co.  v.  Talbot,  113-376. 

ARTICLE  40  — HABEAS  CORPUS. 

1119.  Judgment  etc  when  not  questioned  —  Application  for  a  writ  of  habeas 
corpus.  Petitioner  for  the  writ  alleged  that  he  had  been  twice  convicted  of  arson, 
and  that  in  each  instance,  on  appeal,  the  judgment  had  been  reversed.  That  a  prose- 
cution for  conspiracy,  in  connection  with  the  crime  of  arson,  was  then  instituted  on 
affidavit  and  under  information,  which  prosecution  was  dismissed.  That  an  indict- 
ment was  then  returned  against  him,  which  indictment  was,  on  his  —  petitioner's  — 
motion,  quashed  and  he  was  ordered,  by  the  court,  to  remain  in  custody  to  answer 
any  charge  that  might  be  made  against  him  by  the  grand  jury.  He  further  alleged 
that  no  accusation  having  been  presented  against  him,  he  applied  for  a  writ  of  habeas 
corpus  and  was  discharged,  on  his  own  recognizance,  to  await  the  action  of  the  grand 
jury;  immediately  on  such  discharge,  however,  he  was  again  arrested  and  reconfined 
in  jail  by  the  sheriff  on  a  pretended  affidavit  and  information  made  by  the  sheriff, 
charging  him  with  conspiracy,  and  that  he  was  then  in  the  custody  of  such  sheriff. 
This  section  provides  that  "no  court  or  judge  shall  inquire  into  the  legality  of  any 
judgment  or  process  whereby  the  party  is  in  his  custody  *  *  *  upon  a  warrant 
issued  from  the  circuit  court  upon  an  indictment  or  information."  The  petition  does 
not  make  a  case  entitling  petitioner  to  a  discharge,  and  the  judgment  of  the  court,  nisi 
prius,  of  remand  can  not  be  disturbed,  it  not  appearing  that  there  was  any  delay  in 
the  last  prosecution  or  that  the  offense  last  charged  against  the  prisoner  was  the  same 
as  that  charged  against  him  in  either  of  the  prior  prosecutions;  Kinningham  v.  Dickey, 
125-181. 

This  writ  can  not  be  used  for  the  mere  correction  of  errors.  So,  where  there  is  a 
mittimus  issued  by  a  court  having  jurisdiction,  under  which  the  petitioner  is  held  in 
custody,  such  petitioner,  to  acquire  his  liberty  by  means  of  the  writ,  must  show  that 
his  commitment  is  under  a  void  judgment.  That  the  judgment  is  merely  erroneous 
—  no  matter  how  gross  the  error — will  not  suffice;  M'Laughlin  v.  Atchison,  127- 
475. 
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article  41  —  informations. 

1131.  When  filed.  An  information  in  the  nature  of  a  quo  warranto  is  the  appro- 
priate remedy  for  obtaining  possession  of  an  office  to  which  a  person  has  been  law- 
fully elected  and  has  become  duly  qualified  to  hold.  It  is,  also,  the  proper  remedy 
for  the  removal  of  the  incumbent  of  an  office,  who  has  usurped  and  unlawfully  con- 
tinues to  hold  it.  Both  remedies  may  be  sought  by  the  same  information;  Griebel 
v.  State,  ex  rel.,  n  1-372. 

In  a  proceeding  by  information,  under  the  second  subdivision  of  this  section,  against 
a  person  for  having  done  an  act  which,  by  the  provisions  of  law,  has  worked  a  for- 
feiture of  an  office  held  by  him,  the  prosecuting  attorney  may  proceed  and  the  infor- 
mation will  be  sufficient  if  it  states  such  facts  as  show  a  forfeiture  of  the  office; 
Chambers  v.  State,  ex  rel.,  127-368. 

1133,  1134.  Of  what  to  consist.  The  essentials  of  an  information  in  the  nature 
of  a  quo  warranto,  brought  on  the  relation  of  an  individual  to  establish  his  right  to 
office,  are  that  it  contain  such  a  plain  statement  of  the  facts  which  constitute  the 
grounds  of  the  relator's  claim  as  makes  it  affirmatively  appear  that  he  has  title  to  the 
office  in  controversy,  so  as  to  '*  show  his  interest  in  the  matter."  So,  where  it  con- 
tains a  statement  of  all  the  facts  essential  to  constitute  a  cause  of  action,  although 
such  facts  may  be  stated  in  general,  indefinite  or  ambiguous  terms,  it  will  be  good  as, 
against  a  demurrer,  notwithstanding  a  motion  to  make  more  certain  and  specific 
might  be  entertained  with  propriety;  Jones  v.  State,  ex  rel.,  1 12-195. 

1146.  To  annul  instrument.  This  section  provides  that  an  information  in  the  na- 
ture of  a  quo  warranto  may  be  prosecuted  for  the  purpose  of  annulling  or  vacating 
any  letters  patent,  certificate  or  deed  issued  by  the  state  authorities,  when  there  is 
reason  to  believe  that  the  same  were  obtained  by  fraud  etc.  These  provisions  are 
manifestly  applicable  only  to  such  certificates  as  issue  in  relation  to  real  estate;  they 
can  not  be  applied  to  a  license  issued  authorizing  a  respondent  to  practice  medicine, 
surgery  and  obstetrics  in  this  state;  State,  ex  rel.  v.  Green,  112-473. 

ARTICLE  43 —  MANDATE. 

1168.  To  whom  and  for  what  purpose.  The  use  of  the  writ  of  mandate  is  limited 
to  the  enforcement  of  obligations  imposed  by  law.  So,  where  the  duties  resting  on 
a  corporation,  or  its  trustees,  grow  out  of  or  result  from  matters  of  contract,  the  writ 
of  mandamus  will  not  run  to  such  corporation,  or  its  trustees,  whether  iu  their  cor- 
porate capacity  or  as  individuals,  to  compel  the  pesformance  of  the  contract  —  the 
party  aggrieved  must  be  referred  to  the  ordinary  remedy,  as  he  may  have  it,  at  law 
or  in  equity;  State  v.  Trustees  etc.,  114-396. 

Mandamus  will  lie  against  a  justice  of  the  peace  to  compel  him  to  enter  judgment, 
to  make  correct  docket  entries  in  accordance  with  the  facts  and  to  perform  all  duties- 
that  are  purely  ministerial;  but,  the  discretion  of  such  justice  will  not  be  controlled 
by  the  writ.  So,  where  a  civil  suit  has  been  dismissed,  by  a  justice,  f6r  want  of 
prosecution,  a  writ  may  issue  to  compel  such  justice  to  enter  a  judgment  in  favor  of 
the  defendant  against  the  plaintiff  for  his  costs,  and  to  issue  an  execution  thereon; 
State,  ex  rel.  v.  Engle,  127-458. 

The  courts  can  not,  by  mandamus,  compel  the  governor  of  the  state  to  act  in 
matters  which  pertain  to  his  duties  as  governor.  Wherefore,  the  writ  will  not  lie  to 
compel  him  to  issue  a  commission  to  one  who  claims  to  have  been  elected  to  an 
office;  Hovey  v.  State,  ex  rel.,  127-589. 

A  writ  of  mandamus  is  an  extraordinary  remedy  which  can  be  invoked  only  in 
cases  where  a  clear  legal  right  is  invaded  and  its  aid  is  required  to  protect  the  peti- 
tioner for  it  from  substantial  injury.  So,  a  vendor  of  intoxicating  liquors  can  not 
maintain  a  petition  for  a  mandate  to  compel  a  city  treasurer  to  accept  a  license  fee 
under  an  ordinance  of  the  city,  in  order  that  he  may,  prior  to  the  expiration  of  a  li- 
cense already  issued  to  him,  demand  of  the  city  clerk  a  new  license;  State,  ex  rel.  v. 
Bonnell,  119-494. 

The  writ  of  mandamus  can  not  be  rightfully  invoked  to  settle  a  doubtful  claim  to 
an  office  or  to  have  the  title  to  an  office  adjudicated  upon,  as  between  adverse 
claimants.  In  such  a  case  an  information  in  the  nature  of  a  quo  warranto  affords 
the  proper  remedy.  Where,  however,  the  relator  holds  a  prima  facie  and  uncon- 
tested title  to  the  office,  or  his  title  has  been  adjudicated  upon  and  finally  established 
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by  a  competent  tribunal,  a  writ  of  mandate  may  issue  to  put  him  in  possession  of 
the  office,  as  well  as  of  the  books,  papers  and  other  property  pertaining  to  it;  Mannix 
v.  State,  ex  rel.,  115-250. 

A  writ  of  mandamus  will  not  be  granted  to  control  the  discretion  of  a  person, 
board,  corporation  or  tribunal  where  a  discretionary  power  has  been  conferred  or 
where  such  a  power  confessedly  exists.  Therefore  a  writ  will  not  issue  to  compel 
a  board  of  county  commissioners,  after  making  an  order  for  the  construction  of  a 
bridge,  to  appoint  a  superintendent  to  take  charge  of  the  work  of  construction.  The 
appointment  of  such  superintendent  is  within  the  discretion  of  the  board  ($2888), 
and  there  is  not  much  room  to  doubt  that  the  board  has  the  power  to  let  the  contract 
and  construct  the  bridge  without  the  intervention  of  a  superintendent;  State,  ex  rel. 
v.  Board  etc.,  125-248. 

Mandamus  will  not  issue  to  compel  a  board  of  county  commissioners  to  carry  into 
■effect  an  order  it  may  have  entered  for  the  construction  of  a  new  bridge.  The  board 
has,  and  of  necessity  must  have,  a  discretion  to  build  it  or  not*  State,  ex  rel.  v.  Board 
etc.,  125-251. 

ARTICLE  45  —  PARTITION. 

1188.  Proceedings  as  in  civil  cases.  In  a  proceeding  for  partition  by  one  of  the 
children  of  a  deceased  father  against  the  widow  and  the  other  children,  if  the  title  is 
not  directly  put  in  issue  by  the  pleadings,  a  decree  adjudging  the  widow  to  be  en- 
titled to  an  estate  forlife  is  not  conclusive  as  to  her  interest;  Habig  v.  Dodge,  127-37. 

1189.  Interlocutory  Judgment  —  Sale  when.  In  an  action  for  partition  between 
heirs  the  finding,  by  the  court,  stated  that  the  deceased  ancestor  made  advancements 
to  certain  of  his  children,  and  that  no  other  advancements  were  made  to  either  the 
children  or  the  grandchildren  of  the  deceased.  It  stated,  however,  also,  after  the 
facts  were  found,  that  the  advancements  were  made  with  the  avowed  purpose  of 
making  the  children  to  whom  the  advancements  were  made  as  nearly  equal  as  he 
was  able  to  his  two  other  children,  and  that  deceased,  at  the  time,  said  that  he  was 
not  able  to  give  them  an  amount  equal  to  the  advancements  he  had  made  to  his  two 
other  children.  Disregarding  the  matter  of  evidence  improperly  in  the  finding,  or 
taking  the  finding  as  a  whole,  without  eliminating  the  evidence,  the  finding  was 
sufficient  to  support  a  conclusion  of  law  that  the  money  paid  by  the  ancestor  to  his 
children  was  by  way  of  advancement  and  not  as  a  gift,  and  warrants  the  charging  of 
them  therewith;  Whitcomb  v.  Smith,  123-330. 

In  an  interlocutory  order  decreeing  a  partition  of  lands  among  heirs  in  •'  taking 
into  consideration  advancements  to  heirs  "  of  the  intestate  ancestor  the  court  can  do 
no  more  than  fix  the  amount  to  be  charged  against  a  co-tenant  as  an  advancement, 
leaving  it  to  the  commissioners  to  make  the  proper  apportionment  of  the  land  be- 
tween the  co-tenants,  deducting  from  the  share  of  a  tenant  the  amount  advanced  to 
him;  Scott  v.  Harris,  127-523. 

Money  borrowed  from  the  estate  by  an  heir  may  be  treated  as  an  advancement,  in 
a  proceeding  instituted  by  the  heirs  for  a  partition  of  the  ancestor's  estate,  after  the 
estate  is  settled;  New  v.  New,  127-585. 

1194.  Guardians  act  for  wards.  This  section  and  section  2542  clearly  authorize 
a  guardian  to  institute  an  action  for  the  partition  of  lands  in  which  his  ward  has  an 
interest  and  to  prosecute  it  in  his  own  name;  Bowen  v.  Swander,  121-167. 

1204.  Proceeds,  how  distributed.  The  provisions  of  this  section  enter  into  and 
form  part  of  the  bond  of  a  commissioner  to  sell  real  estate  in  partition  as  fully  as  if 
they  were  therein  written,  so  that  under  a  bond  which,  "by  its  terms,  only  authorized 
such  a  commissioner  to  *  receive  '  the  proceeds  of  the  sale,"  he  is  held  to  the  duty  to 
pay  the  money  arising  from  the  sale  to  the  persons  entitled  thereto,  according  to  their 
respective  shares,  under  the  direction  of  the  court;  Coggeshall  v.  State,  ex  rel.,  112-565. 

1206.  Vacancy — Successor's  acts  valid.  The  statute  as  to  partition  (§S  1186- 
1209)  does  not  expressly  provide  that  if  a  commissioner  appointed  to  sell  lands 
shall  die,  resign,  or  be  removed  from  his  trust  before  the  same  has  been  fully  exe- 
cuted, the  proper  court  may  appoint  a  successor  to  discharge  the  duties  of  such  trust 
remaining  to  be  discharged  at  the  time  of  the  vacancy,  and  may  require  of  such  suc- 
cessor a  bond,  conditioned  for  the  faithful  discharge  of  the  duties  of  his  trust.  The 
statute,  however,  does  contain  this  section,  and  nevertheless  the  want  of  express 
authority  to  appoint,  and  whatever  may  be  its  true  construction  as  to  the  predecessor- 
ship  of  the  successor,  after  the  acceptance  by  the  court  of  the  resignation  of  a  com  mis- 
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sioner  appointed  to  sell,  the  court  had  power  to  appoint  a  successor  in  the  trust  to  sell 
and  to  require  a  proper  bond,  for,  under  the  statute,  such  a  commissioner  is,  in  legal 
effect,  the  trustee  of  an  express  trust,  whereof  the  owners  of  the  lands  are  the  cestuis 
que  trust.  A  court  having  jurisdiction  of  such  a  trust  may  fill  vacancies,  however 
occurring,  in  the  position  of  the  trustee  thereof,  and  may  require  sufficient  bond  con- 
ditioned for  the  faithful  performance  of  the  duties  of  the  trust;  Coggeshall  v.  State, 
ex  rcl.,  112-264. 

ARTICLE  46  —  PRINCIPAL  AND  SURETY. 

1212.  Trial  of  suretyship,  (a)  A  cross  complaint  in  an  action  on  a  note  and  to 
foreclose  a  mortgage  executed  to  secure  it,  which  alleges  that  the  defendant  executed 
the  note  and  mortgage  as  the  surety  of  the  co-defendant,  and  demands  that  the  in- 
terest of  the  co-defendant  be  first  sold  before  the  sale  of  any  of  the  property  of  the 
complainant  in  the  cross  complaint,  is  good,  under  this  section  relating  to  the 
rights  of  sureties,  (b)  An  answer  to  such  cross  complaint,  which  alleges  that  the 
^complainant  in  the  cross  complaint  agreed  with  the  plaintiff  and  his  co-defendant  to 
pay  and  satisfy  the  note  and  mortgage,  is,  also,  good,  for  in  such  case  if  both  of  the 
original  defendants  were  liable  on  the  note,  and  entered  into  a  parol  agreement,  for 
a  valuable  consideration,  by  which  the  surety  agreed  with  his  principal  to  pay  the 
joint  indebtedness,  the  relative  positions  of  the  parties,  as  between  themselves,  is 
changed.  The  surety  becomes  the  principal  and  the  principal  becomes  his  surety; 
Chaplin  v.  Raker,  124-387;  see  Sefton  v.  Hargett,  113-592. 

In  an  action  on  a  promissory  note  where  one  of  the  defendants,  a  married  woman, 
alleges  her  suretyship,  a  reply  which  attempts  to  show  a  liability  on  a  subsequent 
undertaking  is  a  departure  and  bad;  Chaplin  v.  Baker,  124-389. 

1213.  Order  to  exhaust  principal's  property.  This  section  provides  that,  where 
an  issue  involving  the  question  of  suretyship  is  made  between  defendants  jointly 
sued,  the  court  shall  make  an  order  directing  the  sheriff  to  levy  the  execution  first  on 
and  exhaust  the  property  of  the  principal  before  a  levy  shall  be  made  on  the  property 
of  the  surety,  "  and  the  clerk  shall  indorse  a  memorandum  of  the  order  upon  the 
execution."  In  an  action  against  the  obligors  on  the  official  bond  of  a  circuit  court 
clerk  to  recover  damages  for  a  failure  to  perform  his  official  duty  by  making  such 
an  indorsement  as  is  above  described,  on  a  fi.  fa.  issued,  the  complaint  alleged  that 
the  clerk  failed  to  set  out  the  order  of  the  court  in  the  execution  directing  the  sheriff 
to  levy  the  execution  first  on  the  property  of  the  principal,  and  to  indorse  a  memo- 
Tandum  of  the  order  thereon  as  required;  and  that,  as  a  consequence,  the  property  of 
the  plaintiff,  instead  of  that  of  the  principal,  was  sold  to  satisfy  the  execution,  which, 
to  prevent  further  loss,  he  was  required  to  redeem.  It  further  alleged  the  possession 
by  the  principals,  at  the  time  the  execution  was  issued,  of  sufficient  property  to  have 
satisfied  the  execution,  and  stated  that,  "  soon  after  the  levy  and  sale  of  the  property 
of  the  surety,  they  became  insolvent  and  have  continued  so."  This  complaint  is  in- 
sufficient and  demurrable,  in  that  it  fails  to  allege  such  a  state  of  facts  as  shows 
affirmatively  that  the  plaintiff  suffered  loss,  and  that  such  loss,  if  any,  was  occasioned 
by  the  officer,  it  not  appearing,  by  its  averments,  of  what  character  the  property  the 
principals  were  possessed  of  consisted  in,  or  whether  or  not  it  was  subject  to  execu- 
tion, for,  if  so,  the  plaintiff,  subrogated  to  the  rights  of  the  judgment  creditor,  could 
have  seized  the  property  for  his  reimbursement;  State,  ex  rel.  v.  Fleming,  124-98. 

1214.  Judgments  in  force  for  security  etc.  Under  this  section  where  a  judgment 
defendant,  who  is  a  surety,  pays  the  judgment,  he  is  at  once  subrogated  to  all  the 
rights  of  the  judgment  plaintiff  and  may,  at  once,  take  out  execution  in  his  own  name 
and  collect  from  the  other  judgment  defendant  the  amount  he  has  been  required  to 
pay  to  satisfy  the  judgment  plaintiff.  The  section  has  application  to  judgments  on 
the  face  of  which,  or  in  connection  with  which,  it  is  made  to  appear  that  one,  on  more, 
of  the  judgment  defendants  is  surety  for  some  one  or  more  of  the  other  judgment 
defendants;  Kreider  v.  Isenbice,  123-^2. 

1221.  Defective  bond.  As  applicable  to  the  case  of  a  guardian,  his  bond  should 
be  construed  as  to  him,  as  the  principal  obligor,  to  embrace  all  damages  which  may 
accrue  by  reason  of  his  fault  or  misconduct;  wherefore,  under  section  2469  as  sup- 
plemented by  section  2627,  the  measure  of  damages  in  an  action  on  his  bond  is  the 
injury  which  the  ward  may  have  sustained,  with  exemplary  damages,  if  awarded,  and 
ten  per  cent,  interest  on  the  whole  amount  which  may  be  assessed.  It  is  otherwise, 
however,  in  regard  to  the  surety  on  such  bond.     In  his  case  this  rule  as  to  the  meas- 
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ure  of  damages  is  subordinate  to  the  further  general  rule,  that  a  surety  on  a  statutory 
bond  can  not  beheld  liable  for  a  sum  greater  than  the  penalty  fixed  in  the  bond; 
Meadows  v.  State,  114-538;  see  Graeter  v.  De  Wolf,  112-2. 

This  section  provides  that  in  the  cases  enumerated,  the  obligors  in  the  bond  etc. 
shall  be  bound  to  the  full  extent  of  the  law  requiring  the  same.  It,  also,  fixes  a  limit 
on  the  liability  of  the  surety,  by  the  words  "  and  the  sureties  to  the  amount  specified 
in  the  bond."  This  interpreted  intends  that  when  such  bonds  etc.,  as  enumerated, 
contain  a  fixed  penalty,  the  surety  can  not  be  held  in  excess  of  such  penalty  (Ward 
v.  Buell,  18-104).  Therefore,  when,  on  an  appeal  by  a  defendant  from  a  justice's 
judgment  against  him  for  the  possession  of  real  estate  and  damages  for  its  detention, 
the  appeal  bond  is  executed  with  a  fixed  penalty,  the  sureties  thereon  are  not  liable 
boyond  the  sum  stated,  be  the  amount  of  the  judgment  against  the  defendant  — 
principal  obligor  —  in  the  higher  court  whatsoever  it  may;  Graeter  v.  De  Wolf,  112-3. 

Defects  in  a  bond  executed  by  a  party,  under  section  1064,  on  the  award  of  a  new- 
trial,  as  of  right,  as  by  the  omission  from  the  conditions  thereof  the  words  *'  and  dam- 
ages," as  within  the  obligation  of  payment  upon  a  recovery  thereon  in  an  action,  arc 
cured  by  this  section,  under  which  the  obligors  in  the  bond  are  bound  as  fully  as 
though  it  were,  in  all  respects,  in  strict  conformity  with  the  statute;  Stanley  v.  Dai  ley, 
112-490. 

A  bond  executed  on  taking  an  appeal  from  a  judgment  of  a  justice  of  the  peace, 
awarding  the  plaintiff  the  possession  of  real  estate  and  damages  for  its  detention, 
covers  rents  accruing,  pending  the  appeal,  by  the  express  terms  of  section  6236, 
although  such  bond  does  not,  in  terms,  purport  to  cover  such  accruing  rents.  The 
parties  must  be  held  to  have  contracted  with  reference  to  the  statute,  the  provisions 
of  which  became  as  much  a  part  of  the  bond  as  if  they  were  expressly  incorporated 
into  it.  Under  this  section  the  parties  became  bound  to  the  full  extent  contemplated 
by  the  statute  requiring  the  bond.  Nor  is  this  changed  by  reason  of  the  fact  that  the 
appeal  is  dismissed  in  the  circuit  court,  without  judgment  for  such  accrued  rents; 
Stults  v.  Zahn,  117-298. 

Bond  of  a  contractor  to  secure  the  performance  of  a  contract  for  the  construction 
of  a  free  gravel  road,  given  under  the  statute  of  March  14,  1877  (§  6096)  in  action. 
Under  this  section  such  bond  may  be  corrected  so  as  to  give  the  bond  the  effect  in- 
tended by  the  law,  but  more  is  necessary  where  it  is  sought  to  add  a  condition  to  the 
bond  as  an  omission  by  mistake  of  the  scrivener.  Where  a  bond  appears  to  be  com- 
plete and  perfect  on  its  face,  with  conditions  fully  expressed,  a  new  condition  can 
not  be  added,  unless  there  is  satisfactory  evidence  of  a  mistake,  and  this  the  more  so 
when  the  statute  authorizes  just  such  a  bond  as  the  one  at  bar  to  be  taken  in  proceed- 
ings such  as  those  in  which  the  bond  was  taken;  Hart  v.  State,  ex  rel.,  120-84. 

ARTICLE  47  —  RECEIVERS. 

1222.  When  appointed.  In  an  action  for  the  partition  of  real  estate  the  court,  or 
judge  thereof,  in  vacation,  is,  by  clause  2  of  this  section,  authorized  to  appoint  a  re- 
ceiver in  a  proper  case.  It  is  a  matter  for  the  court,  or  judge,  appointing  to  deter- 
mine who  shall  be  appointed.  The  appointment  made  can  not  be  objected  to  on  the 
grounds  that  the  executor  of  the  estate,  who  was  at  the  time  collecting  the  rents,  was 
amply  responsible,  and  that  the  respondents  in  the  proceeding  offered  to  indemnify 
the  plaintiffs  against  any  loss  by  reason  of  such  rents  and  profits  being  collected  by 
such  executor.  That  a  respondent  served  with  process  offered  to  take  charge  of  the 
real  estate  and  collect  the  rents  free  of  charge  and  give  bonds,  with  surety,  to  the 
plaintiffs,  indemnifying  them  against  loss  and  for  the  faithful  accounting  to  them  for 
their  shares  at  the  final  determination  of  the  action,  the  plaintiffs  declining  the  offer 
and  the  court  refusing  to  allow  them  to  accept  it,  is  no  ground  on  which  to  predicate 
a  refusal  to  appoint  a  proper  receiver  in  a  proper  case;  Rapp  v.  Rechling,  122-256. 

1228.  Powers  of  receiver.  The  office  of  a  receiver  is  treated  as  one  of  confidence 
and  trust.  As  a  rule  he  can  do  nothing  to  impair  the  funds  in  his  hand  without  the 
order  of  the  court  and  can  make  no  dividend  without  the  special  sanction  of  the  court. 
He  is  the  agent  of  all  the  parties  to  the  suit  in  his  capacity  of  an  officer  of  the  court. 
Courts  have  power  over  their  own  receivers  in  the  settlement  of  all  demands  against 
the  property  in  their  hands.  A  receiver  has,  generally,  no  discretion  in  the  applica- 
tion of  funds  held  by  him  in  virtue  of  his  receivership;  when  ordered  to  pay  money 
to  a  particular  person  he  will  not  be  allowed  to  offset  a  claim  due  to  him  personally. 
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Nor  will  the  court  permit  him  to  subject  himself,  as  a  trustee,  to  the  temptation  aris- 
ing from  the  conflict  between  the  interest  of  a  purchaser  and  a  trustee.  He  is  denied 
the  privilege  of  becoming  a  purchaser  of  property  pertaining  to  his  trust,  entirely  in- 
dependent of  the  question  whether  any  fraud  intervened.  Nor  can  a  receiver  contest 
an  allowance  made  to  a  party  to  a  suit,  in  which  he  has  been  appointed,  by  the  court 
from  which  he  receives  his  appointment;  Herrick  v.  Miller,  123-307. 

ARTICLE  49  —  REPLEVIN. 

1266.  When  action  lies.  Within  the  meaning  of  this  section,  replevin  lies  to  the 
owner  or  person  claiming  the  possession  of  a  promissory  note,  in  view  of  the  pre- 
scribed construction  of  the  phrase  '* personal  property"  in  section  1286,  which  in- 
cludes "  evidences  of  debt/'  which  a  promissory  note  is  (see,  also,  §  1809,  as  to  what 
written  instruments  are  deemed  chattels,  by  the  Criminal  Code);  Bush  v.  Groomes, 

125-17. 

1266,  1267.  When  action  lies — Affidavit.  Under  section  1266,  a  complaint  in  re- 
plevin  alleged  that41  the  plaintiffs  are  the  owners  and  are  entitled  to  *  *  *  of 
the  value  of  *  *  *  ,  which  the  defendant  has  possession  of  without  right  and  un- 
lawfully detains  from  the  plaintiffs."  These  allegations  are  sufficient  to  entitle  plain- 
tiffs to  maintain  the  action  for  the  possession.  It  alleges  ownership  in  the  plaintiffs 
and  possession  in  defendant  without  right  and  an  unlawful  detention  from  the  owner. 
The  complaint  further  alleged,  under  section  1267,  that  the  property  was  not  taken 
"  for  any  tax  assessment  or  fine  pursuant  to  any  statute,  nor  seized  under  any  attach- 
ment against  the  property  of  the  plaintiffs;  but,  it  is  seized  under  an  execution  issued 
on  a  judgment,  which  judgment  has  been  paid  and  was  paid  before  said  execution 
was  issued."  The  statute  provides  that  it  shall  be  stated  that  the  property  has  not 
been  seized  under  an  execution  against  the  property  of  the  plaintiff  or,  if  so  seized, 
that  it  is  exempt  from  such  seizure.  The  complaint,  as  set  out  above,  is  sufficient  to 
try  the  title  to  the  property  (§  1629),  without  the  averment  required  by  section  1267, 
and  the  further  allegations  made  do  not  invalidate  it;  Turpie  v.  Fagg,  124-476. 

1270.  Order,  how  executed  —  Receiver.  This  section  docs  not  determine  the 
right  of  a  court  to  appoint  a  receiver  in  an  action  of  replevin.  To  the  contrary  the 
provisions  of  this  statute  must  be  taken  in  connection  with  section  1222,  which  con- 
fers general  authority  to  appoint  receivers.  Under  the  latter  named  section  a  receiver 
may  be  appointed  where  justice  requires  it,  no  matter  what  the  form  of  the  particular 
action  may  be  —  a  receiver  maybe  appointed  if  it  is  necessary  to  "  secure  ample  jus- 
tice to  the  parties;"  Hellebush  v.  Blake,  119-351. 

ARTICLE  50— GENERAL  PROVISIONS. 

•  1280.  Time,  how  computed.  This  section  is  a  literal  re-enactment  of  section  787 
of  the  Civil  Code  of  1852.  In  computing  the  year  within  which  an  appeal  may  be  taken, 
the  day  on  which  the  judgment  appealed  from  was  rendered  is  to  be  excluded;  so 
that  where  a  judgment  was  rendered  July  23,  1885,  and  the  transcript  was  filed  July 
23,  1886,  the  appeal  was  taken  in- time;  Wright  v.  Manns,  11 1-425. 

1286.  Certain  words,  how  oonstrued.  This  section  provides  that  the  phrase  "  per- 
sonal property"  shall  include  goods,  chattels,  evidences  of  debt  and  things  in  action. 
A  promissory  note  is  the  evidence  of  a  debt  due  from  the  maker  thereof,  and  under 
the  definition  of  the  phrase  "  personal  property,"  as  so  furnished,  falls  within  the 
provisions  of  section  1266,  providing  when  the  action  of  replevin  will  lie  by  the  owner 
or  person  claiming  the  possession  thereof  (see,  also,  §  1809,  as  to  what  written  in- 
struments are  considered  chattels,  by  the  Criminal  Code);  Bush  v.  Groomes,  125-17. 

1291.  Repeal.  The  subject  matter  of  the  statute  of  March  10,  1873  (S.,  1873,  p. 
221)  does  not  pertain  to  the  subject  of  '*  pleading  and  practice,  so  far  as  they  relate 
to  circuit  and  superior  courts,  except  as  to  pleadings  in  cases  from  inferior  courts  " 
so  as  to  be  within  the  language  of  this  section;  State,  ex  rel.  v.  Moore,  121-117. 
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Chapter  3. 
COURTS. 


ART. 


la.  Commissioners  of  supreme  court, 
lb.    The  appellate  court. 
2.     The  circuit  court. 


ART. 


3.     The  superior  court, 

6.     The  justice  of  the  peace* 


ARTICLE  ia  —  COMMISSIONERS  OF  SUPREME  COURT. 


SBC 

6575.  Commissioners  —  A  ppointment. 

6576.  Duties,  how  assigned. 

6577.  Rooms — Appurtenances. 

6578.  Library. 


SBC. 

6579.  Messenger — Assistants. 

6580.  Appropriation. 

6581.  Emergency. 


An  Act  providing  for  the  appointment  of  commissioners  of  the  supreme  court  and  concerning  matters 
connected  therewith  and  declaring  an  emergency.  [Reconsidered  and  passed  over  the  governor's 
veto,  February  aa,  1889;  S.,  1889,  p.  41.* 

6575.*  Commissioners,  appointment  —Term — Oath  —  Duties. 

Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
upon  the  taking  effect  of  this  act,  the  general  assembly  of  the  state  of 
Indiana  shall  appoint  five  persons,  citizens  of  this  state,  and  of  suitable 
qualifications,  one  from  each  supreme  judicial  district,  to  act  and  to  be 
known  as  commissioners  of  the  supreme  court  commissioned  iby  the  gov- 
ernor, but  in  the  absence  of  a  commission,  their  appointment  shall  be  evi- 
denced by  a  certificate  thereof  signed  by  the  speaker  of  the  house  of 
representatives,  and  countersigned  by  the  secretary  of  the  senate,  which 
certificate  shall  be  sufficient  evidence  of  their  authority  to  act  as  such 
commissioners.  It  shall  be  the  duty  of  such  commissioners,  under  such 
rules  and  regulations  as  the  supreme  court  shall  adopt,  to  aid  and  assist 
that  court  in  the  performance  of  its  duties.  Such  commissioners  shall  re- 
spectively hold  their  offices  for  the  term  of  four  years,  and  until  their  suc- 
cessors are  elected  and  qualified;  and  they  shall  not  practice  law;  they 
shall  each  receive  a  salary  equal  to  that  of  a  judge  of  the  supreme  court, 
payable  at  the  same  time  and  in  the  same  manner;  and  upon  entering 
upon  their  duties  each  commissioner  shall  qualify  by  taking  an  oath,  be- 
fore any  officer  authorized  by  law  to  administer  such,  to  support  the  con- 
stitution of  the  United  States,  the  constitution  of  this  state,  and  to  faith- 
fully and  honestly  discharge  his  duties  as  commissioner  of  the  supreme 
court,  which  oath  shall  be  indorsed  in  writing  upon  the  commission  or  the 
certificate  of  appointment  hereinbefore  provided  for,  and  such  commission 
or  certificate  so  indorsed  shall  be  filed  with  the  chief  justice  of  the  supreme 
court.  Upon  the  taking  of  such  oath  and  the  presentation  of  such  com- 
mission or  certificate,  such  commissioner  shall  be  deemed  duly  inducted 
into  office.  If  a  vacancy  shall  occur  in  any  one  of  said  commissionerships 
hereby  provided  for,  during  a  recess  of  the  general  assembly,  the  governor 
shall  appoint  some  properly  qualified  person  to  fill  said  office  until  the 
next  session  of  the  general  assembly;  such  commissioners  respectively 
shall  have  power  to  administer  all  oaths  authorized  or  required  by  law. 

♦Held  to  be  unconstitutional  and  void;  State,  ex  rel.  v.  Noble,  118-350. 
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6576.  Duties,  how  assigned.  §  2.  The  duties  to  be  done  and  the 
work  to  be  performed  by  such  commissioners  shall  be  such  as  the  supreme 
court  shall  assign  or  appoint,  but  in  no  event  shall  such  duties  and  work 
be  in  any  way  binding  or  conclusive  upon  the  said  supreme  court. 

6577-  Rooms  and  appurtenances.  §  3.  The  officer  or  officers,  who 
may  have  charge  of  the  state  house  when  this  act  shall  take  effect,  shall 
assign  to  such  commissioners  appropriate  rooms  for  their  use  and  occu- 
pancy while  in  office,  and  the  clerk  of  the  supreme  court  is  hereby  directed 
to  procure  such  additional  furniture  and  furnishing  materials,  as  shall  be 
necessary  for  the  convenient  use  and  occupancy  of  such  rooms,  to  be  paid 
for  out  of  any  money  in  the  treasury  not  otherwise  appropriated,  on  the 
certified  order  of  the  said  clerk.  Such  clerk  shall  also  provide,  from  time 
to  time,  such  record  books,  stationery  and  writing  materials  as  the  busi- 
ness of  such  commissioners  may  require  when  the  same  can  not  be  other- 
wise conveniently  supplied,  to  be  paid  for  in  the  manner  above  stated. 

6578.  Library.  §  4.  The  librarian  of  the  supreme  court  shall  provide 
from  the  stock  on  hand,  and  by  purchase  when  necessary,  and  set  apart  to 
such  commissioners  such  books  as  may  be  required  for  their  convenient 
and  ready  reference,  to*be  paid  for  in  the  manner  hereinabove  set  forth 
on  the  order  of  the  supreme  court. 

6579.  Messenger  and  assistants.  §5.  Such  commissioners  shall  be 
authorized  to  appoint  a  messenger  at  a  salary  of  six  hundred  dollars  per 
year,  and  such  other  assistants  as  they  may  deem  necessary  for  the  con- 
venient and  expeditious  performance  of  their  duties. 

6580.  Appropriation.  §  6.  An  appropriation  is  nereby  made  trom 
the  general  fund  in  the  state  treasury  to  meet  the  payment  required  by  the 
provisions  of  this  act. 

6581.  Emergency.  §  7.  Inasmuch  as  there  is  no  law  now  in  force 
authorizing  the  election  or  appointment  of  commissioners  of  the  supreme 
court,  and  as  an  emergency  consequently  exists,  which  requires  the  imme- 
diate taking  effect  of  this  act,  it  is  hereby  declared  that  the  same  shall  be 
in  force  from  and  after  its  passage. 

ARTICLE  ib  — THE  APPELLATE  COURT. 


6583.  Court  created  —  Jurisdiction . 

6583.  Judges  —  Appointment  —  Vacancy. 

6584.  Terms  of  office  —  Residence. 

6585.  Districts  established. 

6586.  J  udgeship  —  Qualification  for. 

6587.  Clerk  —  Sheriff. 

6588.  Seat 

6589.  Clerk's  fees  —  Salary. 

6590.  Process — Service  —  Fees. 

6591.  Court  of  record  —  Judgment,  effect  of. 

6592.  Chamber  —  Appurtenances. 

6593-  Appeals,  how  taken—  Powers  in  vacation. 

6594.  Opinion,  when  written  —  Copy. 

6595.  Rehearing. 


6596.  Convening  —  Rules,  adoption  of. 

6597.  Salaries. 

6598.  Judicial  powers. 

6599.  Chief  justice. 

6600.  Organization  —  Transfer  of  causes. 

6601.  Terms  —  Stated  and  special . 

6609.  Disability  of  judge  —  Quorum  decide. 

6603.  Rules  of  practice. 

6604.  O  pinions  —  Pu  blication. 

6605.  Docket  fee. 

6606.  Appeal  —  Interchange  of. 

6607.  Existence,  duration  of. 

6608.  Emergency. 


An  Act  to  create  an  appellate  court  and  define  its  jurisdiction  and  procedure  and  declaring  an  emer- 
gency.   [Approved  and  in  force,  February  28,  1891;  S.,  1891,  p.  39. 

6582.  Court  created  —  Jurisdiction.  Sec  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  as  follows :  An  appellate  court  is 
hereby  created.  The  name  of  said  court  shall  be  the  appellate  court.  It 
shall  consist  of  five  judges,  and  have  exclusive  jurisdiction  of  all  appeals 
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from  the  circuit,  superior  and  criminal  courts,  in  cases  of  misdemeanor; 
cases  originating  before  a  justice  of  the  peace  where  the  amount  in  controversy 
exceeds  fifty  dollars  ($50)  exclusive  of  costs;  all  cases  for  the  recovery  of 
money  only  where  the  amount  in  controversy  does  not  exceed  one  thou- 
sand dollars,  and  all  cases  for  the  recovery  of  specific  personal  property; 
actions  between  landlord  and  tenant  for  the  recovery  of  the  possession  of 
the  leased  premises,  and  in  all  cases  of  appeals  from  orders  allowing  or 
disallowing  claims  against  decedents'  estates.  In  all  such  cases  the  de- 
cision of  the  appellate  court  shall  be  final:  Provided,  however,  that  if  the 
validity  of  a  statute  of  this  state,  or  the  United  States,  is  involved,  said 
court  shall  so  certify,  and  thereupon  the  transcript  and  all  papers  in  such 
cause  shall  be  transmitted  to  the  supreme  court,  with  such  certificate,  and 
filed  therein,  and  all  proceedings  conducted  thereafter  as  if  said  cause  had 
been  originally  appealed  to  the  supreme  court. 

6583.  Appointment  —  Vacancy.  §  2.  Upon  the  taking  effect  of  this 
act,  the  governor  shall  appoint  the  first  judges  of  said  court,  not  more 
than  three  of  whom  shall  belong  to  the  same  political  party,  choosing  one 
from  each  of  the  districts  hereinafter  named,  to  serve  until  judges  for  said 
court  shall  be  elected  and  qualified;  whenever,  for  any  cause,  a  vacancy 
shall  occur  in  any  judgCTnip  of  said  court,  the  governor  shall  appoint  and 
commission  a  person  to  fill  such  vacancy. 

6584.  Terms  of  office  —  Residence.  §  3.  The  term  of  office  for 
such  judges,  except  as  hereinafter  otherwise  provided,  shall  be  four  years, 
beginning  on  the  first  day  of  January  next  following  their  election.  Those 
appointed  by  the  governor  shall  serve  until  the  first  day  of  January  after 
the  next  general  election  and  until  their  successors  are  elected  and  qualified. 
The  legal  voters  of  the  state  shall,  at  the  next  general  election,  elect  their 
successors.  The  judges  shall  be  and  remain  residents  of  the  districts  from 
which  they  are  elected  or  appointed. 

6585.  Districts  established.  §  4.  The  state  is  divided  into  five  ap- 
pellate districts,  in  each  of  which  one  of  the  judges,  and  no  more,  shall  be  a 
resident;  and  the  counties  of  Monroe,  Owen,  Clay,  Parke,  Morgan,  Sullivan, 
Vigo,  Greene,  Knox,  Daviess,  Martin,  Dubois,  Pike,  Gibson,  Posey,  Van- 
derburgh, Warrick,  Spencer,  and  Orange  shall  constitute  the  first  district. 
The  counties  of  Ohio,  Rush,  Switzerland,  Dearborn,  Shelby,  Brown,  I^aw- 
rence,  Crawford,  Harrison,  Floyd,  Clark,  Scott,  Jefferson,  Ripley,  Decatur, 
Bartholomew,  Jackson,  Washington  and  Jennings  shall  constitute  the  sec- 
ond district.  The  counties  of  Tippecanoe,  White,  Johnson,  Warren,  Foun- 
tain, Montgomery,  Clinton,  Boone,  Tipton,  Hamilton,  Marion,  Vermillion, 
Putnam  and  Hendricks  shall  constitute  the  third  district.  The  counties 
of  Allen,  Whitley,  Huntington,  Wells,  Adams,  Grant,  Blackford,  Delaware, 
Randolph,  Jay,  Howard,  Madison,  Hancock,  Henry,  Wayne,  Fayette, 
Union  and  Franklin  shall  constitute  the  fourth  district.  The  counties  of 
Lake,  Benton,  Porter,  Laporte,  St.  Joseph,  Elkhart,  Kosciusko,  Marshall, 
Starke,  Jasper,  Newton,  Pulaski,  Fulton,  Wabash,  Miami,  Cass,  Carroll, 
Lagrange,  Steuben,  Dekalb  and  Noble  shall  constitute  the  fifth  district. 
The  terms  of  the  judges  first  elected  shall  be  as  follows:  For  the  first  dis- 
trict two  (2)  years ;  for  the  second  and  third  districts  three  (3)  years ;  for 
the  fourth  and  fifth  districts  four  (4)  years  from  the  first  day  of  January 
next  ensuing  their  election;  but  their  successors  by  election  shall  each  hold 
for  a  term  of  four  years  except  in  case  of  election  to  fill  a  vacancy. 
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6586.  Judgeship  —  Qualification  for.  §5.  No  person  shall  be  a 
judge  of  said  court  unless  he  be  a  citizen  of  the  United  States,  a  lawyer  in 
good  standing,  a  resident  of  the  state  for  at  least  five  (O  years  preceding 
his  election  or  appointment,  a  voter,  and  at  least  thirty  (30)  years  of  age. 

6587.  Clerk  — Sheriff.  §6.  The  clerk  and  sheriff  of  the  supreme 
court  shall  be  clerk  and  sheriff  respectively  of  the  appellate  court. 

6588.  Seal.  §  7.  Said  court  shall  have  a  seal,  to  be  provided  by  the 
secretary  of  state,  at  the  expense  of  the  state,  having  such  device  as  the 
secretary  shall  determine,  and  on  the  face  thereof  the  title  of  the  court. 

6589.  Clerk's  fees  —  Salary.  §  8.  The  clerk  shall  receive  for  his 
services  such  fees  as  may  be  allowed  to  the  clerk  of  the  supreme  court  for 
like  services,  to  be  taxed  as  costs  and  collected  in  the  same  manner.  That 
for,  the  additional  services  required  of  the  clerk  of  the  supreme  court  by 
the  provisions  of  this  act  the  said  clerk  shall  be  entitled  to  an  annual  com- 
pensation of  three  thousand  dollars  in  addition  to  the  compensation  now 
provided  by  law,  or  that  may  hereafter  be  so  provided,  out  of  which  an- 
nual compensation  of  three  thousan'd  dollars  the  said  clerk  shall  pay  the 
compensation  of  such  deputies  or  assistants  as  may  be  necessary  to  enable 
him  to  discharge  the  duties  imposed  upon  him  by  the  provisions  of  this 
act.  Said  sum  of  three  thousand  dollars  shall  be  collected  and  retained 
by  said  clerk  out  of  the  fees  and  costs  which  accrue  in  cases  decided  by 
said  appellate  court ;  and  the  remainder  of  such  costs  or  fees  which  accrue 
in  cases  decided  by  said  court  shall  be  paid  over  as  is  now,  or  may  here- 
after be  provided  by  law,  for  the  payment  of  fees  and  costs  collected  in 
cases  decided  by  the  supreme  court;  but  in  the  event  that  no  act  is  passed 
providing  for  the  payment  of  fees  and  costs  into  the  treasury,  then  the 
said  clerk  shall  retain  all  fees  and  costs  as  now  provided  in  respect  to  fees 
antl  costs  in  cases  decided  by  the  supreme  court. 

6590.  Process,  service  of —  Fees.  §  9.  All  process,  rules  and  orders 
of  said  court  shall  be  executed  and  served  by  the  sheriff  of  the  county  to 
which  the  same  shall  be  directed,  and  said  sheriff  shall  be  entitled  to  the 
fees  allowed  by  law  at  the  time  for  like  service  of  process,  rules  or  orders 
issuing  from  the  supreme    ourt. 

6591.  Court  01  record  —  Judgment,  effect  of.  §  10.  Said  court 
shall  be  a  court  of  record  and  shall  have  all  the  powers  of  the  supreme 
court  to  punish  for  contempt  of  its  authority,  and  tb  enforce  its  judgments 
and  orders,  which  judgments  shall  be  liens,  as  are  judgments  of  the  su- 
preme court. 

6592.  Chambers  and  appurtenances.  §11.  The  custodian  of  pub- 
lic buildings  and  property  shall  provide  rooms  for  the  use  of  said  judges 
and  said  court  in  Indianapolis,  and  said  court  shall  have  power  to  provide 
the  necessary  furniture  for  the  same  and  stationery  and  things  proper  for 
the  transaction  of  its  business,  at  the  expense  of  the  state,  and  to  make 
allowances  therefor,  to  be  audited  and  paid  out  of  the  state  treasury  upon 
presentation  of  the  order  of  allowance,  and  shall  have  access  to  and  use 
the  law  library  of  the  supreme  court  equally  with  the  judges  of  the  supreme 
court. 

6593.  Appeals,  how  taken —  Powers  in  vacation.  §  12.  Appeals 
to  said  court  shall  be  taken  in  the  manner  and  with  the  effect  and  subject 
to  the  same  limitations  and  restrictions  provided  by  law  in  cases  of  appeals 
to  the  supreme  court,  and  said  court  and  judges  thereof,  in  vacation  or  re- 
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cess,  shall  have  the  authority  possessed  by  the  supreme  court  or  the  judges 
thereof,  in  vacation  or  recess,  to  stay  proceedings,  issue  injunctions  and 
mandates,  and  to  do  other  acts  and  things  in  aid  of  the  exercise  of  its 
jurisdiction  or  to  enforce  its  judgments  or  orders.  The  pleadings  and 
practice  and  proceedings  in  cases  appealed  to  said  court  shall  be  the  same 
as  provided  by  the  supreme  court,  so  far  as  the  same  are  applicable  and 
not  inconsistent  with  this  act. 

6594«  Opinion,  when  written  —  Copy.  §13.  In  every  case  reversed* 
an  opinion  shall  be  given  upon  the  material  questions  therein  in  writing, 
stating  the  reasons,  and  judgment  shall  be  entered  with  directions  therein 
to  the  lower  court,  as  required  of  the  supreme  court  in  such  cases,  and  the 
opinion  and  judgment  shall  be  certified  to  the  court  below.  Judgment  of 
affirmance  shall  likewise  be  so  certified  to  the  court  below.  The  judgment 
of  the  appellate  court,  so  certified,  shall  have  the  effect  pertaining  to  a  like 
judgment  of  the  supreme  court. 

6595»  Rehearing.  §  14.  A  rehearing  may  be  prayed  in  any  cause  in 
said  appellate  court  within  the  time  allowed  therefor  by  the  supreme  court, 
and  may  be  granted  for  sufficient  cause,  and  the  judgment  of  the  appellate 
court  shall  not  be  certified  to  the  court  below  until  after  the  expiration  of 
the  time  allowed  for  the  petition  for  a  rehearing  unless  such  rehearing  be 
waived  in  writing. 

6596.  Convening — Rules,  adoption  of.  §15.  The  chief  justice  of 
the  supreme  court,  as  soon  as  may  be,  shall  convene  the  judges  of  the  ap- 
pellate court  and  they  shall  adopt  the  same  uniform  rules  of  practice  as 
govern  the  supreme  court. 

6597.  Salaries.  §  16.  The  judges  of  the  appellate  court  shall  sever- 
ally receive  an  annual  salary  of  thirty-five  hundred  dollars  ($3,500),  pay- 
able quarterly,  as  the  salaries  of  the  other  state  officers  are  paid  out  of  the 
state  treasury. 

6598.  Judicial  powers.  §  17.  The  judges  of  the  appellate  court  shall 
be  competent  to  sit  as  judges  of  the  circuit,  superior  and  criminal  courts. 

6599.  Chief  justice,  g  18.  Such  judges,  at  each  term  shall  choose 
one  of  their  number  chief  judge,  who  shall  preside  at  the  consultation  of 
such  judges  and  in  court,  but  no  judge  shall  be  chosen  to  preside  at  two 
terms  consecutively  nor  until  the  other  judges  have  each  presided  one  term. 

6600.  Organization  —  Transfer  of  causes  —  Effect.  §  19.  Said 
court  shall  meet  as  soon  after  the  taking  effect  of  this  act  as  may  be,  to* 
organize  said  court,  and  make  such  orders  as  shall  be  necessary  to  put  the 
court  in  operation.  When  the  appellate  court  shall  be  organized  and 
ready  to  proceed  with  business,  the  supreme  court  shall,  by  an  order  en- 
tered upon  its  record,  transfer  to  it  all  cases  then  pending  in  such  supreme 
court  of  the  nature  and  description  of  those  of  which  jurisdiction  is  by 
this  act  given  to  said  appellate  court  except  any  such  case  as  a  judge  of 
said  appellate  court  may  be  incompetent  to  sit  in,  as  hereinafter  provided 
in  section  21,  and  the  said  appellate  court  shall  take  jurisdiction  thereof, 
and  dispose  of  the  same  as  if  they  had  been  appealed  to  such  appellate 
court,  and  the  action  of  said  appellate  court  shall  have  the  same  force  and 
effect  in  all  respects  as  if  the  said  cause  had  been  heard  and  disposed  of 
by  the  supreme  court. 

6601.  Terms  — Stated  and  special.  §  20.  The  terms  of  said  court 
shall  begin  on  the  fourth  Mondays  of  May  and  November  of  each  year, 
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and  the  court  shall  sit  as  long  as  the  business  before  it  shall  require;  but 
whenever  in  vacation  or  recess,  and  so  often  as  the  prompt  dispatch 
of  causes  shall  require,  the  court  shall  convene  on  the  call  of  the  chief 
judge. 

6602.  Disqualification  to  sit  —  Quorum  decide.  §21.  If  any 
judge  shall  be  kin  to  a  party,  or  interested  in  a  cause,  or  shall  have  been 
counsel  therein,  or  the  judge  who  rendered  the  decision  below,  he  shall  not 
sit  therein,  and  in  case  of  a  tie  of  the  other  judges,  the  case  shall  be  certi- 
fied to  the  supreme  court,  and  there  decided  as  if  originally  appealed 
thereto.  In  all  cases  a  concurrence  of  three  of  the  judges  shall  be  neces- 
sary and  sufficient  to  decide  a  cause  and  to  make  any  order  or  certificate 
of  said  court. 

6603.  Rules  of  practice.  §  22.  The  hearing  and  argument  of  causes 
in  said  court  shall  be  in  accordance  with  the  rules  of  the  supreme  court  as 
to  hearing  and  argument,  or  in  accordance  with  such  rules  as  said  appel- 
late court  may  adopt. 

6604.  Opinions,  publication.  §  23.  When  in  said  appellate  court  new 
and  important  questions  shall  be  decided,  and  an  opinion  filed,  such  opinion 
shall  be  published  in  manner  and  form  as  the  reports  of  the  supreme  court 
are  now,  or  may  hereafter  be  published  and  the  reporter  shall  perform  the 
duties  required  by  virtue  of  this  act  as  a  part  of  his  official  duties,  and 
such  reports  shall  be  called  the  "  Indiana  Appellate  Court  Reports." 

6605.  Docket  fee.  §  24.  There  shall  be  taxed  to  the  losing  party  as 
costs  in  each  case  a  docket  fee  of  four  dollars,  which,  when  paid,  shall  be 
paid  in  to  the  state  treasury. 

6606.  Appeal  improperly  taken — Interchange  of  record.  §  25. 
In  any  case  wherein  an  appeal  has  been  taken  from  a  lower  court  to  the 
appellate  court,  and  the  same  should  have  been  taken  to  the  supreme  court, 
it  shall  be  the  duty  of  the  appellate  court,  on  its  own  motion,  to  cause  such 
case  to  be  transferred  to  the  supreme  court;  and  in  any  cause  where  an 
appeal  has  been  taken  to  the  supreme  court  when  it  should  have  been  ta 
the  appellate  court,  it  shall  be  the  duty  of  the  supreme  court,  of  its  own 
motion,  to  cause  such  case  to  be  transferred  to  the  appellate  court;  and 
the  action  of  each  of  said  courts  in  making  such  transfers  shall  be  final. 
If  any  cause  appealed  to  the  appellate  court  shall  not  have  been  taken  up 
for  consideration  within  one  year  after  its  submission  it  shall  on  motion  of 
either  party  be  certified  by  the  court  together  with  the  record  and  all 
papers  and  entries,  to  the  supreme  court,  and  all  subsequent  proceedings 
shall  be  had  in  the  latter  court,  as  if  said  cause  were  originally  appealed 
and  submitted  thereto.  The  court  created  by  this  act  shall  be  governed 
in  all  things  by  the  law  as  declared  by  the  supreme  court  of  this  state  and 
it  shall  not  directly  nor  by  implication  reverse  or  modify  any  decision  of 
the  supreme  court  of  this  state. 

6607.  Existence,  duration  of.  §  26.  The  period  of  existence  of 
said  appellate  court  shall  be  six  years  from  the  first  day  of  March,  1891, 
and  no  longer,  at  the  end  of  which  time  the  supreme  court  shall  assume 
jurisdiction  of  all  causes  pending  in  and  other  business  of  said  appellate 
court  as  if  this  act  had  never  been  passed. 

6608.  Emergency.  §  27.  Inasmuch  as  there  is  a  pressing  demand 
for  some  measure  for  the  relief  of  the  supreme  court,  an  emergency  is. 
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hereby  declared  to  exist,  and  this  act  shall  take  effect  from  and  after  its 
passage. 

ARTICLE  2  — THE  CIRCUIT  COURT. 


■SBC. 

6609.  Official  bond  index  record. 

Circuits  and  Terms. 

•6610.  Second  circuit  terms. 

661 1.  Terms,  length  of. 

-66x3.  Emergency. 

6613.  Third  circuit  terms. 

6614.  Repealing  clause. 

6615.  Fourth  and  fifty-second  circuits  created. 
66x6.  Judge  and  prosecuting  attorney — Election. 
66x7.  Terms  of  court. 

■6618.  Fourth  circuit  terms. 

66x9.  Fifth  circuit  constituted. 

66ao.  Seventh  circuit  constituted. 

66ax.  Fifth  circuit  terms. 

6622.  Seventh  circuit  terms. 

6623.  Process,  return  of. 

6624.  Repealing  clause. 

6635.  Emergency . 

6626.  Sixth  circuit  terms. 

6627.  Process,  return  of. 
•6628.  Repealing  clause. 

6629.  Emergency. 

6630.  Ninth  circuit  terms. 

6631.  Process,  return  of. 

6632.  Repealing  clause. 

6633.  Emergency. 

6634.  Forty-second  circuit  defined. 
•6635.  Tenth  circuit  defined. 

6636.  Process,  return  of. 

6637.  Repealing  clause. 

6638.  Emergency. 

6639.  Tenth  circuit  terms. 

6640.  Terms,  length  of. 

6641.  Repealing  clause. 

6642.  Emergency. 

6643.  Eleventh  circuit  constituted. 

6644.  Circuit,  judicial  year. 

6645.  Courts,  terms  —  Length  of. 

6646.  E  mergency . 

6647.  Dubois— Judge  assigned  to. 

6648.  Court  adjourned  when. 

6649.  Bills  of  exceptions  —  Authenticating. 

6650.  Emergency 

6651.  Pike  —Judge  assigned  to. 

6652.  Term  adjourned,  when. 

6653.  Bills  of  exceptions  —  Authenticating. 

6654.  Emergency. 

6655.  Eighteenth  circuit  constituted. 

6656.  Fifty-third  circuit  constituted . 

6657.  Hancock  —  Terms  of  court. 

6658.  Henry— Terms  of  court. 
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6662. 
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6665. 
6666. 


6669. 
6670. 
667X. 
6672. 

6675. 
6676. 
6677. 
6678. 
6679. 
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668x. 
6682. 
6683. 
6684. 
6685. 


6689. 
6690 
6691. 
6692. 

S: 

6695. 
6696. 
6697. 
6698. 
6699. 
6700. 
6701. 

6703. 
6704. 

33: 


6709. 


Process,  return  of. 

Judge  and  prosecutor— Appointment. 

Terms  in  esse  run  to  close. 

Repealing  clause. 

Emergency. 

Nineteenth  circuit  defined. 

Fifty-fifth  circuit  defined— Prosecutor. 

Judge  —  Appointment — Nineteenth  circuit. 

Process,  return  of. 

Repealing  clause. 

Emergency. 

Twenty-fourth  circuit  constituted. 

Fiftieth  circuit  created. 

Hamilton  county,  terms. 

Madison  county,  terms. 

Process,  return  of. 

Judge  and  prosecuting  attorney. 

Emergency. 

Twenty-seventh  circuit  constituted. 

Fifty-first  circuit  constituted. 

Twenty-seventh  —  Terms  of. 

Fifty-first  —  '1  erms  of. 

Prosecuting  attorney  —  Appointment. 

Judge  —  Appointment. 

Prosecutor — fifty-first  circuit. 

Causes  etc.  pending,  disposal  of. 

Process,  return  of  —  Irregular  terms. 

F  mergency. 

Thirtieth  circuit,  terms. 

Terms,  length  of. 

Process,  returned  —  Act  as  notice. 

Repealing  clause. 

Emergency. 

Thirty-third  circuit  defined  — Terms 

Thirty-fifth  circuit  defined. 

Fifty-fourth  circuit  created. 

Process,  return  of—  Pending  matters. 

Judge  —  Prosecuting  attorney, 
if  ty-fourtn  —Thirty-fifth  circuits—  Terms. 
Repealing  clause. 
Emergency. 

Thirty-sixth  circuit  —  Terms. 
Process,  return  of. 
Repealing  clause. 
Forty-ninth  circuit  —  Terms. 
Process,  return  of. 
Repealing  clause. 
Emergency. 
Fifty-second  circuit 
Terms,  length  of. 
Emergency. 


An  Act  concerning  the  duties  of  the  circuit  courts.    [Approved  March  9,  1889;  in  force  May  10, 1889; 

S.,  1889,  p.  304. 

6609.  Official  bond  index  record.  Sec.  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  the  clerk  of  the  circuit 
court  of  each  county  in  the  state  of  Indiana  shall  keep  in  his  office,  and 
open  to  public  inspection,  a  book  to  be  known  as  an  official  bond  index 
record,  in  which  he  shall  keep  in  alphabetical  order  an  index  of  the  names 
of  all  sureties,  on  any  and  all  bonds  of  every  description  filed  in  his  office, 
indicating  the  character  of  such  bond  upon  which  such  surety  appears  and 
a  reference  to  the  book  and  page  where  such  bond  is  recorded.  "  Said  book 
to  be  procured  by  such  clerk  at  the  expense  of  the  county. 
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circuits  and  terms. 

A  Bill  for  an  act  to  amend  sections  one  and  two  of  an  act  entitled  "  An  act  to  fix  the  times  of  holding 
courts  in  the  second  judicial  circuit  of  the  state  of  Indiana,  fixing  the  length  of  terms  thereof,  pro- 
viding for  the  return  of  process  therein,  repealing  all  laws  in  conflict  with  this  act  and  declaring  an 
emergency,'*  approved  March  27,  1885,  ana  declaring  an  emergency.  [Approved  and  in  force  Feb- 
ruary x,  1889;  S.,  1889,  p.  5. 

6610.  Second  circuit  terms  commence.  Sec.  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana,  That  section  one  of  the  above 
entitled  act  be  and  the  same  is  hereby  amended  to  read  as  follows:  Section 
1.  The  terms  of  court  in  the  second  judicial  circuit  of  this  state  shall  be 
as  follows:  Times — In  Warrick  county,  on  the  first  Mondays  of  March, 
June,  September  and  December  in  each  year;  in  Spencer  county  on  the 
first  Mondays  of  January,  April  and  October  and  on  the  third  Monday  in 
June  in  each  year;  in  Perry  county,  on  the  first  Mondays  of  February, 
May  and  November  and  on  the  third  Monday  of  August  in  each  year. 

601 1.  Length  of  terms.  §  2.  That  section  two  of  said  act  be  and 
the  same  is  hereby  amended  to  read  as  follows:  Section  2.  The  courts  in 
Warrick  county  shall  each  continue  four  weeks,  if  the  business  thereof  so 
long  require  it,  except  the  June  term,  which  shall  continue  two  weeks,  if 
the  business  thereof  so  long  require  it.  The  courts  in  Spencer  county 
shall  each  continue  four  weeks,  if  the  business  thereof  so  long  require  it, 
except  the  June  term,  which  shall  continue  two  weeks,  if  the  business 
thereof  so  long  require  it.  The  courts  in  Perry  county  shall  each  continue 
three  weeks,  if  the  business  thereof  require  it,  except  the  August  term, 
which  shall  continue  two  weeks,  if  the  business  thereof  so  long  require  it. 

6612.  Emergency.  §  3.  An  emergency  existing  for  the  immediate 
taking  effect  of  this  act,  the  same  shall,  therefore,  be  in  force  from  and 
after  its  passage. 

An  Act  to  fix  the  terms  of  holding:  courts  in  the  third  judicial  circuit  of  the  state  of  Indiana,  prescribing 
the  length  of  terms  thereof,  and  repealing  all  laws  in  conflict  therewith.  [Approved:  February 
37.  1891;  in  force  June  xo,  1891 ;  S.,  1891,  p.  53. 

6613.  Third  circuit,  terms  commence.  Sec.  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  the  terms  of  court  in  the 
third  judicial  circuit  of  this  state  shall  be  held  as  follows,  to  wit:  In  Harri- 
son county,  on  the  third  Monday  in  February,  second  Monday  in  May, 
first  Monday  in  September  and  third  Monday  in  November  in  each  year. 
And  in  Crawford  county  on  the  first  Monday  in  January,  third  Monday  in 
March,  third  Monday  in  June  and  third  Monday  in  October  of  each  year. 
The  courts  in  the  county  of  Harrison  shall  continue  five  weeks,  and  in  the 
county  of  Crawford  three  weeks,  if  the  business  thereof  shall  require  it. 

6614.  Repealing  clause.  §  2.  All  laws  in  conflict  with  the  provisions 
of  this  act  are  hereby  repealed. 


6615.  Fourth  and  fifty- second  circuits  created.  Sec.  i.  Be  it  en- 
acted  by  the  General  Assembly  of  the  State  of  Indiana,  That  on  and  after 
the  first  day  of  November,  1890,  the  county  of  Floyd  shall  constitute  the 
fifty-second  judicial  circuit  and  the  county  of  Clark  shall  constitute  the 
fourth  Judicial  circuit  of  the  state  of  Indiana. 

6610.  Judge  and  prosecuting  attorney— Election.  §  2.  At  the 
general  election  in  November,  1890,  there  shall  be  elected  a  judge  and 
prosecuting  attorney  for  said  fifty-second  circuit. 
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6617.  Terms  of  court  §  3.  After  the  first  day  of  November,  1890,  the 
terms  of  court  in  the  fourth  judicial  circuit  shall  be  held  as  follows:  On  the 
first  Monday  of  January,  the  fourth  Monday  of  March,  the  second  Monday 
of  June  and  the  second  Monday  of  October  of  each  year  and  remain  in  ses* 
sion  while  the  business  requires.  The  courts  in  the  fifty-second  circuit  shall 
be  held  on  the  second  Monday  of  February,  the  first  Monday  of  May,  the 
first  Monday  of  September  and  the  third  Monday  of  November  of  each 
year  and  shall  continue  in  session  while  the  business  of  the  court  requires. 

An  Act  fixing  the  time  of  holding  court  in  the  fourth  judicial  circuit  and  prescribing  the  length  of 
terms  thereof.     [Approved  March  3,  1891;  in  force  June  10,  1891 ;  SM  1891,  p.  68. 

6618.  Fourth  circuit  terms.  Sec.  i.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Indiana,  That  on  and  after  the  first  Monday  of 
September,  1891,  the  terms  of  court  in  the  fourth  judicial  circuit  of  the 
state  of  Indiana,  shall  be  held  as  follows  :  On  the  first  Monday  of  Febru- 
ary, the  third  Monday  of  April,  the  first  Monday  of  September  and  the 
third  Monday  of  November  in  each  year,  and  remain  in  session  while  the 
business  of  the  court  requires. 

An  Act  defining  the  fifth  and  seventh  judicial  circuits  of  the  state  of  Indiana,  fixing  the  times  of  hold- 
ing courts  in  said  circuits,  prescribing  the  length  of  terms  thereof,  providing  for  the  return  of  pro- 
cess therein,  repealing  all  laws  in  conflict* therewith,  and  declaring  an  emergency.  [Approved  and 
in  force,  February  4,  1891;  S.,  1891,  p.  13. 

6619.  Fifth  circuit  constituted.  Sec.  i.  Be  it  enacted  by  t/ie  General 
Assembly  of  the  State  of  Indiana,  That  the  county  of  Jefferson  shall  con- 
stitute the  fifth  judicial  circuit. 

6620.  Seventh  circuit  constituted.  §  2.  The  counties  of  Dearborn, 
Ohio  and  Switzerland  shall  constitute  the  seventh  judicial  circuit. 

6621.  Fifth  circuit  court  terms.  §  3.  The  terms  of  court  shall  be 
held  in  Jefferson  county  on  the  first  Monday  in  January,  first  Monday  in 
April,  first  Monday  in  September,  and  first  Monday  in  November,  and 
such  terms  shall  continue  in  session  so  long  as  the  business  of  the  court, 
in  the  judgment  of  the  presiding  judge,  will  justify. 

6622.  Seventh  circuit  court  terms.  §  4-  That  the  circuit  courts  in 
Ohio,  Dearborn  and  Switzerland  counties  shall  be  held  as  follows,  to  wit:  In 
the  county  of  Ohio,  on  the  first  Monday  of  February,  fourth  Monday  of 
April,  first  Monday  of  September,  and  third  Monday  of  November;  in  the 
county  of  Dearborn  on  the  second  Monday  succeeding  the  beginning  of 
the  courts  in  the  county  of  Ohio,  and  in  the  county  of  Switzerland  on  the 
fifth  Monday  succeeding  the  beginning  of  the  courts  in  the  county  of 
Dearborn.  The  court  in  the  county  of  Ohio  shall  continue  two  weeks,  in 
the  county  of  Dearborn  five  weeks,  and  in  the  county  of  Switzerland  three 
weeks,  at  each  term,  if  the  business  thereof  requires  it. 

6623.  Process,  return  of.  §  5.  All  writs,  subpoenas,  rules,  orders  of 
court,  recognizances,  publications  and  process  heretofore  made,  or  which 
may  be  hereafter  made  or  issued,  having  reference  to  or  returnable  at  the 
next  term  of  said  courts,  as  heretofore  provided  by  law  to  be  held,  shall 
be  deemed  and  taken  as  having  reference  to  and  being  returnable  at  the 
next  terms  of  said  courts  to  be  held  as  provided  in  this  act. 

6624.  Repealing  clause.  §  6.  All  laws  and  parts  of  laws  in  conflict 
with  this  act  are  hereby  repealed. 

6625.  Emergency.  §  7.  An  emergency  is  hereby  declared  to  exist 
for  the  immediate  taking  effect  of  this  act;  it  shall,  therefore,  be  in  force 
from  and  after  its  passage. 
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Am  Act  fixing  the  times  of  holding  courts  in  the  sixth  judicial  circuit  of  the  state  of  Indiana,  prescrib- 
ing the  length  of  terms  thereof;  and  repealing  all  laws  in  conflict  therewith  and  declaring  an  emer- 
gency.   [Approved  and  in  force  January  29,  1891;  S.,  1891,  p.  5. . 

6626.  Sixth  circuit  court  terms.  Sec.  i.  Be  it  enacted  by  the  Gen- 
eral Assembly  of  the  State  of  Indiana,  That  the  circuit  courts  in  the  sixth 
judicial  circuit  of  the  state  of  Indiana  shall  be  held  as  follows,  to  wit :  In 
the  county  of  Ripley,  on  the  first  Monday  of  February,  fourth  Monday  of 
April;  first  Monday  of  September  and  the  third  Monday  of  November; 
and  in  the  county  of  Jennings,  the  fifth  Monday  succeeding  the  beginning 
of  the  courts  in  the  county  of  Ripley;  and  in  the  county  of  Scott,  the 
third  Monday  succeeding  the  beginning  of  the  courts  in  the  county  of 
Jennings.  The  court  in  the  county  of  Ripley  shall  continue  five  weeks; 
in  the  county  of  Jennings  three  weeks ;  and  in  the  county  of  Scott  two 
weeks  at  each  term,  if  the  business  thereof  requires  it. 

6627.  Process,  return  of.  §  2.  All  writs,  subpoenas,  rulings,  orders 
of  court,  recognizances,  publications  and  process  heretofore  made,  or 
which  may  hereafter  be  made,  or  issued,  having  reference  to  or  returnable 
at  the  next  term  of  said  courts  as  heretofore  provided  by  law  to  be  held, 
shall  be  deemed  and  taken  as  having  reference  to  and  being  returnable  at 
the  next  term  of  said  courts  to  be  held  as  provided  in  this  act. 

6628.  Repealing  clause.  §  3.  All  laws  and  parts  of  laws  in  conflict 
with  this  act  are  hereby  repealed. 

6629.  Emergency.  §  4.  An  emergency  is  hereby  declared  for  the 
immediate  taking  effect  of  this  act,  it  shall  therefore  be  in  force  from 
and  after  its  passage. 

An  Act  fixing  the  times  of  holding  court  in  the  seventh  judicial  circuit  of  the  state  of  Indiana,  prescrib- 
ing the  length  of  terms  thereof  and  repealing  all  laws  in  conflict  therewith.  [Approved  and  in  force 
January  18,  x88o;  S.,  1889,  p.  4.    Repealed  February  4,  1891 ;  see  $  6629. 

An  Act  fixing  the  times  of  holding  court  in  the  ninth  judicial  circuit  of  the  state  of  Indiana,  prescribing 
the  length  of  terms  thereof  and  repealing  all  laws  in  conflict  therewith  and  declaring  an  emergency. 
[Approved  and  in  force  March  ix,  1889 ;  S.,  1889,  p.  437. 

6630.  Ninth  circuit  court  terms.  Sec.  i.  Be  it  enacted  by  the  Gen- 
eral Assembly  of  the  State  of  Indiana,  That  the  circuit  courts  in  the  ninth 
judicial  circuit  of  the  state  of  Indiana  shall  be  held  as  follows,  to  wit:  In 
the  county  of  Bartholomew,  on  the  fourth  Monday  in  February,  the  second 
Monday  in  May,  the  fourth  Monday  in  September  and  the  second  Monday 
in  December  in  each  year.  And,  in  the  county  of  Brown,  on  the  first 
Monday  in  February,  the  third  Monday  in  April,  the  first  Monday  in  Sep- 
tember and  the  third  Monday  in  November  in  each  year.  The  courts  in 
the  county  of  Bartholomew  shall  continue  seven  weeks  and  in  the  county 
of  Brown  three  weeks,  if  the  business  thereof  require  it. 

6631.  Process,  return  of.  §  2,  All  writs,  subpoenas,  rules,  orders  of 
court,  recognizances,  publications  and  process  heretofore  made  or  which 
may  hereafter  be  made  or  issued,  having  reference  to  or  returnable  at  the 
next  term  of  said  courts  as  heretofore  provided  by  law  to  be  held,  shall  be 
deemed  and  taken  as  having  reference  to  and  being  returnable  at  the  next 
terms  of  said  courts  to  be  held  as  provided  in  this  act. 

6632.  Repealing  clause.  §  3.  All  laws  and  parts  of  laws  in  conflict 
with  this  act  are  hereby  repealed. 

6633.  Emergency.  §  4.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act,  the  same  shall  be  in  force  from  and  after 
its  passage. 
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Am  Act  defining  the  tenth  and  forty-second  judicial  circuits  of  the  state  of  Indiana,  and  fixing  the 
length  of  terms  and  times  of  holding  the  terms  of  court  in  each  of  said  circuits  and  repealing  alflaws 
in  conflict  and  declaring  an  emergency.    [Approved  and  in  force  March  6, 1889;  S.,  1889,  p.  189. 

6634.  Forty-second  circuit  defined  —  Terms  of  courts.  Sec.  i. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  the 
forty-second  judicial  circuit  shall  be  composed  of  the  counties  of  Jackson, 
Washington  and  Orange,  and  the  terms  of  court  therein  shall  be  held  as 
follows,  to  wit :  In  the  county  of  Jackson  on  the  third  Monday  in  April, 
the  third  Monday  of  August,  second  Monday  in  November  and  the  third 
Monday  in  January  of  each  year;  and,  in  Washington  county  on  the  Mon- 
day following  the  close  of  the  term  in  Jackson  county;  and,  in  the  county 
of  Orange  on  the  Monday  following  the  close  of  the  term  of  court  in 
Washington  county.  The  courts  shall  continue  in  the  county  of  Jackson 
four  weeks,  and,  in  the  county  of  Washington  four  weeks,  and,  in  the 
county  of  Orange  two  weeks,  at  each  term,  if  the  business  thereof  re- 
quires it. 

6635.  Tenth  circuit  defined.  §  2.  The  tenth  judicial  circuit  of  the 
state  of  Indiana  shall  be  composed  of  the  counties  of  Lawrence  and  Mon- 
roe. *  *  *  [Times  of  commencement  and  length  of  terms  repealed 
by  statute  in  force  March  1,  1891.     See  §  6639.] 

6636.  Process,  return  of.  §  3.  All  writs,  summons,  subpoenas,  re- 
cognizances, publications,  rules,  bonds,  orders  or  process  of  any  kind  or 
nature  whatever  issued  out  of  any  circuit  court  in  said  counties  of  Jackson, 
Washington,  Orange,  Lawrence  or  Monroe,  and  made  returnable  to  any 
term  of  circuit  court,  as^heretofore  fixed  by  law,  shall  be  deemed  and  held 
to  be  returnable  to  the  first  term  of  circuit  court  held  in  the  county  from 
which  the  same  issued  under  the  provisions  of  this  act:  Provided,  how- 
ever, that  if  any  of  the  judicial  circuits  affected  by  this  act  shall  be  changed 
that  the  judge  of  any  circuit  as  constituted  by  this  act  shall  not  be  the 
judge  of  a  circuit  composed  of  the  same  counties  as  before  the  taking  effect 
of  this  act,  and  in  all  other  cases  where  any  judge  of  any  circuit  affected 
by  this  act  shall  have  any  question  or  cause  under  advisement,  such  judge 
shall  determine  such  question  or  decide  such  cause  so  held  under  advise- 
ment the  same  as  if  this  act  had  not  passed. 

6637.  Repealing  clause.  §  4.  All  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  are  hereby  repealed. 

6638.  Emergency.  §  5.  An  emergency  existing  for  the  immediate 
taking  effect  of  this  act,  therefore,  the  same  shall  be  in  full  force  and  effect 
from  and  after  its  passage. 

An  Act  fixing  the  time  of  holding  the  courts  in  the  tenth  judicial  circuit,  defining  the  length  of  such 
terms,  repealing  all  laws  in  conflict  therewith  and  declaring  an  emergency.  [Approved  February 
4, 1891;  in  force  March  x,  1891;  S.,  1891,  p.  12. 

6639.  Tenth  circuit  court  terms.  Sec.  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  the  courts  of  the  tenth 
judicial  circuit  shall  be  held  as  follows:  In  the  county  of  Lawrence,  on 
the  first  Monday  of  September,  third  Monday  of  November,  the  fourth 
Monday  of  January,  and  the  first  Monday  of  April  in  each  year;  in  the 
county  of  Monroe,  on  the  second  Monday  of  October,  the  third  Monday  of 
December,  the  first  Monday  of  March  and  the  first  Monday  of  May  in 
each  year. 

6640.  Terms,  length  of.  §  2.  The  terms  of  court  in  each  county 
shall  hold  until  the  commencement  of  the  court  in  the  other  county,  if  the 
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business  thereof  requires,  except  the  term  of  court  beginning  the  first 
Monday  of  May  shall  hold  four  weeks  if  the  business  thereof  require  it. 

6641.  Repealing  clause.  §  3.  All  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  are  hereby  repealed. 

6642.  Emergency.  §  4.  It  is  hereby  declared  that  an  emergency 
exists  for  the  immediate  taking  effect  of  this  act,  the  same  shall  be  in  force 
from  and  after  the  first  day  of  March,  1891. 

Ax  Act  defining  the  eleventh  judicial  circuit  of  the  state  of  Indiana,  and  defining  the  judicial  year  in 
said  circuit,  and  fixing  the  time  for  the  holding  of  courts  therein,  and  declaring  an  emergency. 
[Approved  March  7,  1891;  declared  in  force  March  1, 1891;  S.,  1891,  p.  34a. 

6643.  Eleventh  circuit  constituted.  Sec.  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  the  counties  of  Dubois, 
Gibson  and  Pike  shall  constitute  the  eleventh  judicial  circuit  of  said  state. 

6644.  Circuit ;  judicial  year.  §  2.  That  the  judicial  year  in  the 
eleventh  judicial  circuit  shall  commence  on  the  first  Monday  of  September 
in  each  year,  and  that  each  county  in  said  circuit  shall  have  three  terms  of 
court  each  judicial  year. 

6645.  Courts,  terms  commence  —  Length  of.  §  3.  The  circuit 
courts  in  the  eleventh  judicial  circuit  shall  be  held  as  follows,  to  wit:  In 
the  county  of  Dubois,  on  the  first  Mondays  of  September  and  January 
and  the  fourth  Monday  in  April  each  year;  and  Gibson  county  on  the 
Mondays  succeeding  the  courts  in  the  county  of  Dubois,  and  in  Pike 
county  on  the  second  Mondays  of  November,  March  and  July  in  each 
year.  The  first  and  second  terms  of  court  of  each  year  in  the  county  of  • 
Dubois  shall  continue  three  weeks  each,  and  the  third  term  but  two  weeks. 
The  first  and  second  terms  of  court  of  each  year  in  the  county  of  Gibson 
shall  continue  six  weeks  ea'ch,  and  the  third  term  but  five  weeks.  The  first, 
second  and  third  terms  of  each  year  in  the  county  of  Pike  shall  continue 
four  weeks  each. 

6646.  Emergency.  §  4.  Whereas,  an  emergency  exists  for  the  tak- 
ing effect  of  this  act,  the  same  shall  therefore  take  effect  and  be  in  force 
from  and  after  the  first  day  of  March,  a.  d.  i  891,  and  the  secretary  of 
state  shall  send  a  certified  copy  hereof  to  each  of  the  clerks  of  said  circuits* 

An  Act  in  relation  to  the  holding  of  certain  terms  of  court  in  the  eleventh  judicial  circuit  in  the 
stite  of  Indiana,  defining  the  duties  of  judge  of  the  third  judicial  circuit  of  the  stale  of  Indiana,  in 
relation  thereto,  and  declaring  an  emergency.  [Approved  and  in  force  March  6,  1891;  S.,  x8oi„ 
p.  135. 

6647.  Dubois  —  Judge  of  third  circuit  hold.  Sec.  i.  Be  it  en- 
acted by  the  General  Assembly  of  the  State  of  Indiana,  That  from  and 
after  the  taking  effect  of  this  act,  there  being  a  necessity  for  the  same,  it 
shall  be  the  duty  of  the  judge  of  the  third  judicial  circuit  in  the  state  of 
Indiana  to  hold  the  January  terms  of  the  Dubois  circuit  court,  in  the  state 
of  Indiana. 

6648.  Court  adjourned,  when.  §  2.  In  case  the  circuit  court  is  in  ses- 
sion in  any  county  in  said  third  judicial  circuit  at  the  time  fixed  by  law  for  the 
convening  of  the  January  terms  of  the  Dubois  circuit  court,  the  judge  of 
said  third  judicial  circuit  shall,  prior  to  the  day  of  such  convening  of  court 
in  Dubois  county,  adjourn  the  court  in  said  third  judicial  circuit  until 
court  in  course,  or  until  a  day  beyond  the  limit  of  time  allowed  by  law  for 
the  holding  of  said  January  terms  of  the  Dubois  circuit  court. 

6649.  Bills  of  exceptions  —  Authenticating.  §  3.  It  shall  be  the 
duty  of  the  judge  of  said  third  judicial  circuit  to  allow,  sign  and  file  with 
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the  clerk  all  bills  of  exceptions,  showing  the  proceedings  had  and  done  be- 
fore him  at  said  terms  of  court  in  Dubois  county,  the  same  as  if  said  county 
was  a  part  of  the  third  judicial  circuit,  and  he  shall  have  the  power  during 
term  time  of  said  terms  of  court  as  if  he  was  the  regular  judge  thereof. 

6650.  Emergency.  §  4.  An  emergency  is  hereby  declared  to  exist 
for  the  immediate  taking  effect  of  this  act;  it  shall,  therefore,  take  effect 
and  be  in  force  from  and  after  its  passage. 

An  Act  in  relation  to  the  holding  of  certain  terms  of  court  in  the  eleventh  judicial  circuit  in  the 
state  of  Indiana,  defining  the  duties  of  the  judge  of  the  forty-ninth  judicial  circuit  in  the  state 
of  Indiana  in  relation  thereto,  and  declaring  an  emergency.  [Approved  and  in  force  March  o, 
1891;  S.,  1891,  p.  397. 

6651.  Pike  —Judge  of  forty-ninth  circuit  hold  terms.  Sec.  i. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  from 
and  after  the  taking  effect  of  this  act,  there  being  a  necessity  for  the  same, 
it  shall  be  the  duty  of  the  judge  of  the  forty-ninth  judicial  circuit  in  the 
state  of  Indiana  to  hold  the  July  terms  of  the  Pike  circuit  court  in  the  state 
of  Indiana. 

6652.  Term  adjourned,  when.  §  2.  In  case  the  circuit  court  is  in 
session  in  any  county  in  said  forty-ninth  judicial  circuit  at  the  time  fixed 
by  law  for  the  convening  of  the  July  terms  of  the  Pike  circuit  court,  the 
judge  of  said  forty-ninth  judicial  circuit  shall,  prior  to  the  day  of  such 
convening  of  court  in  Pike  county,  adjourn  the  court  in  said  forty-ninth 
judicial  circuit  until  court  in  course,  or  until  a  day  beyond  the  limit  of 
time  allowed  by  law  for  the  holding  of  said  July  terms  of  the  Pike  circuit 

•court. 

6653.  Bills  of  exceptions  —  Authenticating.  §  3.  It  shall  be  the 
duty  of  the  judge  of  said  forty-ninth  judicial  circuit  to  allow,  sign  and  file 
with  the  clerk  all  bills  of  exceptions  showing  the  proceedings  had  and 
done  before  him  at  said  terms  of  court  in  Pike  county,  the  same  as  if  said 
county  was  a  part  of  the  forty-ninth  judicial  circuit,  and  he  shall  have  the 
power  during  term  time  of  said  terms  of  court  as  if  he  was  the  regular 
judge  thereof. 

6654*  Emergency.  §  4.  An  emergency  is  hereby  declared  to  exist 
for  the  immediate  taking  effect  of  this  act,  it  shall  therefore  take  effect  and 
be  in  force  from  and  after  its  passage. 

An  Act  defining  the  eighteenth  judicial  circuit,  creating  the  fifty-third  judicial  circuit,  fixing  the  time 
of  holding  courts  in  said  circuits,  and  providing  for  the  appointment  of  a  judge  of  the  fifty -third 
circuit  and  a  prosecuting  attorney  for  the  eighteenth  judicial  circuit,  regulating  other  matters  in 
connection  with  said  judicial  circuits,  repealing  all  laws  inconsistent  with  this  act  and  declaring  an 
emergency.    [Approved  and  in  force  February  aa,  1889 ;  SM  1889,  p.  29. 

6655.  Eighteenth  circuit  constituted.  Sec.  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  the  county  of  Hancock,  in 
said  state,  shall  constitute  the  eighteenth  judicial  circuit. 

6656.  Fifty-third  circuit  constituted.  §  2.  The  county  of  Henry, 
in  said  state,  shall  constitute  the  fifty- third  judicial  circuit. 

6657.  Terms  of  courts  —  Hancock  county.  §3.  The  terms  of 
said  court  shall  be  held  in  the  county  of  Hancock  on  the  first  Monday  in 
February,  fourth  Monday  in  April,  first  Monday  in  September  and  the  third 
Monday  in  November  of  each  year,  and  shall  continue  so  long  as  the 
business  thereof  shall  require. 

6658.  Court  terms  —  Henry  county.  §  4.  The  terms  of  said  court 
shall  be  held  in  the  county  of  Henry  on  the  first  Monday  in  February, 
fourth  Monday  in  April,  first  Monday  in  September  and  the  third  Monday 
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in  November  of  each  year,  and  shall  continue  so  long  as  the  business 
thereof  shall  require. 

6659.  Process,  return  of.  §  5.  All  process  returnable  to  the  next 
terms  of  said  courts,  as  heretofore  provided  by  law,  is  hereby  made  return- 
able to  the  next  terms  of  said  courts,  respectively,  as  fixed  by  this  act,  and 
all  orders  of  court,  recognizances,  process  and  publications  having  refer- 
ence to  the  next  terms  of  said  courts,  as  heretofore  provided  by  law,  shall 
be  held  and  taken  as  having  reference  to  said  terms,  respectively,  as  fixed 
by  this  act,  and  all  persons  shall  take  notice  of  the  terms  of  holding  said 
courts,  as  herein  provided. 

6660.  Judge  and  prosecuting  attorney — Appointment.  §  6.  It 
shall  be  the  duty  of  the  governor  immediately,  or  as  soon  as  practicable, 
after  the  taking  effect  of  this  act,  to  appoint  and  commission  a  judge  for 
the  fifty-third  judicial  circuit  and  a  prosecuting  attorney  for  the  eighteenth 
judicial  circuit,  who  shall  hold  their  offices  until  the  next  general  election 
and  until  their  successors  shall  have  been  elected  and  qualified,  and  the 
prosecuting  attorney  elected  for  the  eighteenth  judicial  circuit  shall  be  the 
prosecuting  attorney  of  the  fifty- third  judicial  circuit  for  and  during  the 
term  for  which  he  was  elected  as  prosecutor  of  the  eighteenth  circuit. 

6661.  Terms  running,  continue  to  close.  §  7.  Any  court  that  may 
be  in  session  in  any  county  in  said  circuits  at  the  time  of  the  taking  effect 
of  this  act,  under  the  provisions  of  law  heretofore  existing,  is  authorized  to 
continue  such  session  until  the  expiration  of  the  term,  the  same  as  if  this 
act  had  not  been  passed. 

6662.  Repealing  clause.  §  8.  All  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  are  hereby  repealed. 

6663.  emergency.  §  9.  An. emergency  exists  and,  therefore,  this  act 
shall  take  effect  and  be  in  full  force  from  and  after  its  passage. 

Am  Act  defining  the  nineteenth  and  fifty-fifth  judicial  circuits  and  fixing  the  times  for  holding  courts 
therein  and  other  matters  relating  thereto.  [Approved  and  in  force  February  a8, 1889 ;  S.,  1889, 
p.  50. 

6664.  Nineteenth  judicial  circuit  defined.  Sec.  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana,  That  Marion  county  shall 
constitute  the  nineteenth  judicial  circuit,  and  the  terms  of  court  shall  be 
held  in  such  circuit,  beginning  on  the  first  Mondays  in  September,  Novem- 
ber, January,  March  and  May  of  each  year  and  shall  continue  as  long  as 
the  business  shall  require. 

6665.  Fifty-fifth  judicial  circuit  —  Prosecuting  attorney.  §  2. 
The  county  of  Hendricks  shall  constitute  the  fifty-fifth  judicial  circuit,  and 
the  terms  of  court  shall  be  held  in  such  circuit,  beginning  on  the  first  Mon- 
days in  September,  November,  January,  March  and  May  of  each  year,  and 
shall  continue  as  long  as  the  business  shall  require;  and,  immediately  upon 
the  taking  effect  of  this  act  a  prosecuting  attorney  shall  be  appointed,  by 
the  governor  of  this  state,  for  the  circuit  as  constituted  bv  this  act. 

6066.  Judge— Appointment— Nineteenth  circuit.  §3.  Immedi- 
ately upon  the  taking  effect  of  this  act,  a  judge  shall  be  appointed,  by  the 
governor  of  this  state,  for  the  nineteenth  judicial  circuit,  as  constituted  by 
this  act.  ♦ 

6667.  Process,  return  of.  §  4.  All  processes  returnable  to  the  next 
terms  of  court,  as  heretofore  provided,  in  the  counties  of  Marion  and  Hen- 
dricks are  hereby  made  returnable  to  the  next  terms,  respectively,  as  fixed  by 
13 
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this  act  and  all  orders  of  court,  recognizances  and  publications  having  refer- 
ence to  the  next  terms  of  said  courts,  as  heretofore  fixed,  shall  be  taken  as  all 
persons  shall  take  notice  of  the  times  and  terms  of  said  courts  as  herein  fixed. 

6668.  Repealing  clause.  §  5.  AH  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  are  hereby  repealed. 

6669.  Emergency.  §  6.  An  emergency  exists  for  the  immediate  tak- 
ing effect  of  this  act  and  it  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

An  Act  defining  the  twenty-fourth  judicial  circuit,  creating  the  fiftieth  judicial  circuit,  fixing  the  time 
of  holding  courts  in  said  circuits,  and  providing  for  the  appointment  of  a  judge  and  prosecuting 
attorney  for  the  fiftieth  judicial  circuit,  and  declaring  an  emergency.  [Approved  and  in  force 
•  February  14,  1889 ;  S.,  1889,  p.  xx. 

6670.  Twenty-fourth  circuit.  Sec.  i.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Indiana,  That  the  county  of  Hamilton  shall  con- 
stitute the  twenty-fourth  judicial  circuit. 

6671.  Fiftieth  circuit  created.  §  2.  The  county  of  Madison  shall 
constitute  the  fiftieth  judicial  circuit. 

6672.  Hamilton  county— Terms  of  court.  §3.  The  terms  of  court 
shall  be  held,  in  Hamilton  county,  on  the  first  Monday  in  February,  first 
Monday  in  April,  first  Monday  in  September  and  first  Monday  in  Novem- 
ber and,  that  such  terms  continue  in  session  so  long  as  the  business  of  the 
court,  in  the  judgment  of  the  presiding  judge,  will  justify. 

6673.  Madison  county— Terms  of  court.  §  4.  The  terms  of  said 
court  shall  be  held,  in  the  county  of  Madison,  on  the  first  Mondays  of 
January,  March,  May,  September  and  November  of  each  year  and  shall 
continue  as  long  as  the  business  thereof  shall  require. 

6674.  Process,  return  of.  §  5.  All  process  returnable  to  the  next 
terms  of  said  courts,  as  heretofore  fixed,  are  hereby  made  returnable  to  the 
next  terms,  respectively,  as  fixed  by  this  act;  and,  all  orders  of  court, 
recognizances  and  publications  having  reference  to  the  next  terms  of  said 
courts  shall  be  taken  as  having  reference  to  the  next  terms  thereof,  respect- 
ively, as  fixed  by  this  act;  and,  all  persons  shall  take  notice  of  the  terms 
of  said  courts  as  herein  fixed. 

6675.  Judge  and  prosecuting  attorney  —  Appointment.  §  6. 
The  governor  shall  appoint  a  judge  and  prosecuting  attorney  for  the  fiftieth 
judicial  circuit,  who  shall  hold  their  offices  until  the  next  general  election 
and  until  their  successors  are  elected  and  qualified. 

6676.  Emergency.  §  7.  An  emergency  is  hereby  declared  for  the 
immediate  taking  effect  of  this  act;  it  shall,  therefore,  be  in  force  from  and 
after  its  passage. 

An  Act  to  amend  section  twenty-eight  and  to  repeal  section  sixty-six  of  an  act  entitled  "An  act  to  di- 
vide the  state  into  circuits  for  judicial  purposes;  fixing  the  time  of  holding  courts  therein ;  abolish- 
ing the  courts  of  common  pleas,  and  transferring  the  business  thereof  to  the  circuit  courts  and  pro- 
viding for  the  election  of  judges  and  prosecuting  attorneys  in  certain  cases, "  approved  March  6, 
1873,  and  to  create  the  fifty-first  judicial  circuit,  and  fixing  the  time  of  holding  courts  in  the  twenty- 
seventh  judicial  circuit,  and  in  the  fifty-first  judicial  circuit,  and  providing  for  the  appointment  and 
♦lection  of  a  judge  and  prosecuting  attorney  thereof  and  providing  for  their  compensation,  and  de- 
claring an  emergency.    [Approved  and  in  force  February  16,  1889;  S.,  1889,  p.  21. 

6677.  Twenty-seventh  circuit  constituted.  Sec.  i.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana,  That  section  twenty-eight 
of  said  afct  be  and  the  same  is  hereby  amended  to  read  as  follows:  That 
having  reference  to  the  next  terms  of  said  courts  as  fixed  by  this  act,  and 
the  county  of  Wabash  shall  constitute*  the  twenty-seventh  judicial  circuit 
of  Indiana. 
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6678.  Fifty-first  circuit  constituted.  §  2.  That  the  county  of 
Miami  shall  constitute  the  fifty-first  judicial  circuit  of  Indiana. 

6679.  Twenty-seventh  circuit,  terms  of  court.  §  3.  The  terms 
of  court  in  the  twenty-seventh  judicial  circuit  shall  be  held,  in  the  county 
of  Wabash,  in  each  year,  on  the  second  Monday  of  January,  and  to  con- 
tinue ten  weeks;  on  the  second  Monday  of  April  and  to  continue  ten 
weeks;  and  on  the  second  Monday  of  September,  and  to  continue  twelve 
weeks,  if  the  business  thereof  shall  require  it. 

6680.  Fifty-first  circuit,  terms  of  court.  §  4.  That  the  terms  of 
court  in  the  fifty-first  judicial  circuit  shall  be  held  in  the  county  of  Miami, 
in  each  year,  on  the  second  Monday  of  January,  and  to  continue  twelve 
weeks;  on  the  first  Monday  in  April,  and  continue  eleven  weeks;  on  the 
second  Monday  of  September,  and  to  continue  seven  weeks;  on  the  first 
Monday  of  November,  and  to  continue  seven  weeks,  if  the  business  thereof 
shall  require  it. 

6681.  Prosecuting  attorney  —  Appointment.  §5.  That,  in  the 
twenty-seventh  judicial  circuit,  the  governor  is  hereby  authorized  and  di- 
rected to  appoint  a  prosecuting  attorney,  who  shall  hold  his  office  until  the 
next  general  election  and  until  his  successor  is  elected  and  qualified,  and 
shall  receive  the  compensation  now  allowed  by  law  to  prosecuting  at- 
torneys. 

6682.  Judge  —  Appointment  of.  §  6.  That,  in  the  fifty-first  judicial 
circuit,  the  governor  is  hereby  authorized  and  directed  to  appoint  a  judge, 
who  shall  hold  his  office  until  the  next  general  election  and  until  his  suc- 
cessor is  elected  and  qualified,  and  who  shall  receive  the  compensation  now 
allowed  by  law  to  judges  of  the  circuit  courts. 

6683.  Prosecuting  attorney  —  Fifty-first  circuit.  §  7.  The  present 
prosecuting  attorney  of  the  circuit  court,  residing  in  the  circuit  created  by 
this  act,  shall  be  the  prosecuting  attorney  for  said  court  for  the  circuit 
herein  provided. 

6684.  Causes  etc.  pending  disposal  of.  §  8.  That  in  all  cases  on 
trial  at  the  time  of  the  passage  and  taking  effect  of  this  act,  the  judge  pre- 
siding at  such  trial  is  hereby  authorized  to  conduct  the  same  to  final  judg- 
ment and,  if  appeal  is  taken  therefrom,  to  approve  and  sign  bills  of  excep- 
tion therein  as  otherwise  provided  by  law,  or,  if  the  judge  of  the  court  who 
shall  be  changed  by  the  taking  effect  of  this  act  shall  have  any  question 
under  advisement  or  pending  for  any  purpose,  such  judge  shall  proceed  to 
determine  the  same  and  do  all  acts  necessary  to  the  completion  thereof  the 
same  as  if  this  act  had  not  been  passed. 

6685.  Process,  return  of—  Irregular  terms.  §  9.  All  writs,  sum- 
mons, subpoenas,  recognizances,  publications,  rules,  bonds,  orders  of  [or] 
process  of  any  kind  whatever,  issued  out  of  any  circuit  court  and  made  re- 
turnable to  any  term  of  such  court,  as  heretofore  fixed  by  law,  shall  be 
deemed  and  held  to  be  returnable  to  the  first  term  of  such  court  as  pro- 
vided by  this  act:  Provided,  that  the  term  of  the  Wabash  circuit  court  to 
be  held  prior  to  April,  1889,  shall  be  held  and  continued  under  this  act  at 
the  same*  time  as  now  provided  by  law:  Provided,  further,  that  the  first 
January  term  of  the  fifty-first  circuit  shall  begin  on  the  first  Monday  after 
the  judge  appointed  under  this  act  shall  have  qualified  as  such  and  con- 
tinued until  the  week  preceding  the  regular  April  term. 
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6686.  Emergency.  §  io.  Whereas,  there  are  pending  a  large  number 
of  cases,  in  each  of  the  counties  embraced  in  this  act  and  the  business  of 
said  courts  is  thereby  greatly  retarded,  it  is  therefore  declared  that  there 
is  an  emergency  for  the  immediate  taking  effect  of  this  act  and  it  shall  be 
in  force  from  and  after  its  passage. 

An  Act  entitled  an  act  to  amend  an  act  entitled  "  An  act  fixing  the  time  of  holding  the  circuit  courts  in 
the  several  counties  of  the  thirtieth  judicial  circuit,"  approved  January  30,  1877,  and  declaring  an 
emergency.     [Approved  and  in  force  March  9,  1889;  S.»  1889,  p.  388. 

6687.  Thirtieth  circuit  —  Terms  commence.  Sec.  i.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana^  That  an  act  of  the  general 
assembly  of  the  state  of  Indiana,  entitled  "  An  act  fixing  the  times  of  hold- 
ing the  circuit  courts  in  the  several  counties  of  the  thirtieth  judicial  cir- 
cuit," approved  January  30,  1877,  be  and  the  same  is  hereby  amended  to 
read  as  follows:  That  terms  of  the  circuit  court  shall  be  held  in  the  coun- 
ties composing  the  thirtieth  judicial  circuit,  commencing  as  follows:  In  the 
county  of  Benton,  on  the  fourth  Monday  in  January,  on  the  second  Mon- 
day in  April,  on  the  fourth  Monday  in  August  and  on  the  second  Monday 
in  November,  in  each  year;  in  the  county  of  Newton,  on  the  fourth  Mon- 
day in  February,  on  the  second  Mohday  in  May,  on  the  fourth  Monday  in 
September  and  on  the  second  Monday  in  December  in  each  year;  and,  in 
the  county  of  Jasper,  on  the  third  Monday  of  March,  on  the  first  Monday 
of  June  and  on  the  third  Monday  of  October  and  on  the  first  Monday 
of  January  of  each  year. 

0688.  Court  terms,  length  of.  §  2.  That  said  court  shall  sit  three 
weeks  at  each  term  in  each  of  said  counties  of  Newton  and  Jasper,  if  the 
business  thereof  requires  that  length  of  time,  and  that  said  courts  shall  sit 
four  weeks  at  each  term  in  said  county  of  Benton,  if  the  business  thereof 
requires  that  length  of  time. 

0689.  Process,  return  of— Act,  as  notice.  §  3.  All  parties,  wit- 
nesses, jurors,  officers  and  other  persons  interested  shall  take  notice  of  this 
act;  and,  all  writs,  subpoenas,  venires,  rules,  orders  of  the  court,  recogni- 
zances, publications  and  process,  heretofore  made  or  issued,  or  which  may 
be  hereafter  made  or  issued,  having  reference  to  or  returnable  at  the  next 
term  of  such  courts,  as  heretofore  provided  by  law  to  be  held,  shall  be 
deemed  and  taken  as  having  reference  to  and  being  returnable  at  the  next 
term  of  said  courts  to  be  held  as  provided  in  this  act. 

6690.  Repealing  clause.  §  4.  All  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  are  hereby  repealed. 

6691.  JEmergency.  §  5.  An  emergency  is  hereby  declared  to  exist  for 
the  immediate  taking  effect  of  this  act,  therefore,  it  shall  take  effect  and  be 
in  force  from  and  after  its  passage. 

An  Act  creating  and  dcfi  ning  the  thirty-third  (33),  thirty-fifth  (35)  and  fifty-fourth  (54)  judicial  cir- 
cuits of  the  state  of  Indiana  and  fixing  the  length  of  terms  and  times  of  holding  the  terms  of  court 
in  said  circuits  and  providing  for  the  appointment  of  a  prosecuting  attorney,  in  said  thirty-third 
judicial  circuit,  and  for  the  appointment  of  a  judge  in  said  fifty-fourth  circuit  and  other  matters 
connected  therewith  and  repealing  all  laws  in  conflict  therewith  and  declaring  an  emergency. 
[Approved  and  in  force  March  7,  1889;  S.,1889,  p.  61 . 

6692.Thirty-third  circuit  defined— Court  terms.  Sec.  i.  Be  it 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  the  thirty- 
third  judicial  circuit  shall  be  composed  of  the  counties  of  Noble  and 
Whitley;  and  the  terms  of  court  therein  shall  be  held  as  follows,  to  wit: 
In  the  county  of  Noble  on  the  first  Monday  of  January,  the  first  Monday 
of  March,  the  first  Monday  of  October  and  the  second  Monday  of  May  in 
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each  year.  In  the  county  of  Whitley  on  the  first  Monday  of  February, 
the  first  Monday  of  April,  the  first  Monday  of  September  and  the  first 
Monday  of  November  of  each  year.  The  courts  shall  continue  in  the 
county  of  Noble  four  weeks  and  in  the  county  of  Whitley  four  weeks,  at 
each  term,  if  the  business  thereof  requires  it. 

6693*  Thirty-fifth  circuit.  §  2.  The  thirty-fifth  judicial  circuit  of  the 
state  of  Indiana  shall  be  composed  of  the  counties  of  DeKalb  and  Steuben. 

6694.  Fifty-fourth  circuit.  §  3.  The  fifty-fourth  judicial  circuit 
of  the  state  of  Indiana  shall  be  composed  of  the  county  of  Kosciusko. 

6695.  Process,  return  of — Pending  matters,  determination  of. 
§  4.  All  writs,  summons,  subpoenas,  recognizances,  publications,  rules,  bonds, 
orders  or  process  of  any  kind  or  nature  whatever  issued  out  of  any  circuit 
court  in  said  counties  of  Noble  or  Whitley  and  made  returnable  to  any 
term  of  circuit  court,  as  heretofore  fixed  bylaw,  shall  be  deemed  and  taken 
to  be  returnable  to  the  first  term  of  circuit  court  to  be  held  in  the  county 
from  which  the  same  issued  under  the  provisions  of  this  act:  Provided, 
however,  that  if  any  of  the  judicial  circuits  affected  by  this  act  shall  be  so 
changed  that  the  judge  of  any  circuit,  as  constituted  by  this  act,  shall  not 
be  the  judge  of  a  circuit  composed  of  the  same  counties  as  before  the  tak- 
ing effect  of  this  act  and,  in  all  cases  where  any  judge  of  any  circuit  affected 
by  this  act  shall  have  any  question  or  cause  under  advisement,  such  judge 
shall  determine  such  question  or  decide  such  cause,  so  held  under  advise- 
ment, the  same  as  if  this  act  had  not  passed. 

6696.  Judge  —  Prosecuting  attorney  —  Appointment  of.  §  5.  It 
shall  be  the  duty  of  the  governor,  immediately  after  the  taking  effect  of 
this  act,  or  as  soon  thereafter  as  practicable,  to  appoint  and  commission  a 
circuit  judge  for  said  fifty-fourth  judicial  circuit,  as  constituted  by  this  act; 
also,  to  appoint  and  commission,  as  soon  as  practicable  after  the  taking  ef- 
fect of  this  act,  a  prosecuting  attorney,  for  the  thirty-third  judicial  cir- 
cuit as  constituted  by  this  act,  which  judge  and  prosecuting  attorney  shall 
hold  their  offices  until  the  next  general  election  thereafter  and  until  their 
successors  are  elected  and  qualified. 

6697.  Fifty-fourth  and  thirty-fifth  circuits  — Terms  of  court. 
§  6.  The  terms  of  court  in  the  fifty-fourth  judicial  circuit  shall  commence 
on  the  first  Mondays  of  February,  April,  September  and  December  of  each 
year  and,  if  the  business  require,  may  sit  until  the  succeeding  term.  The 
terms  of  court  in  the  thirty-fifth  judicial  circuit  shall  commence  as  follows, 
viz.:  In  Steuben  county  the  first  Monday  of  February,  the  third  Monday 
of  April,  the  first  Monday  of  September  and  the  third  Monday  of  Novem- 
ber; and  in  DeKalb  county  on  the  first  Monday  of  March,  the  third  Mon- 
day of  May,  the  first  Monday  of  October  and  the  third  Monday  of  Decem- 
ber, and  each  term  may  continue,  if  the  business  require  it,  until  the  com- 
mencement of  a  term  in  the  other  county  in  said  circuit;  Provided,  that 
the  March  term  for  the  year  1889  in  DeKalb  county  shall  commence  on 
the  third  Monday  of  March. 

6698.  Repealing  clause.  §  7 .  All  laws  in  conflict  with  the  provis- 
ions of  this  act  are  hereby  repealed. 

6699.  Emergency.  §  8.  An  emergency  exists  for  the  immediate  tak- 
ing effect  of  this  act;  therefore,  the  same  shall  be  in  force  and  take  effect 
from  and  after  its  passage. 
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An  Act  defining  the  time  for  holding  court  in  the  thirty-sixth  judicial  circuit,  etc    [Approved  March 
9,  1889;  in  force  May  zo,  1889;  S.,  1889,  p.  345. 

6700.  Thirty-sixth  circuit  —  Terms  of  court.  Sec.  z.  Be  it  en- 
acted by  the  General  Assembly  of  the  State  of  Indiana,  That  the  circuit 
courts  in  the  thirty-sixth  judicial  circuit  of  the  state  of  Indiana,  shall  be 
held  as  follows,  to  wit:  In  the  county  of  Tipton  on  the  first  Monday  in 
September,  the  third  Monday  in  November,  the  first  Monday  in  February, 
the  fourth  Monday  in  April  in  each  year.  And,  in  the  county  of  Howard 
on  the  Monday  succeeding  the  courts  in  the  county  of  Tipton.  The  courts 
in  the  county  of  Howard  shall  continue  six  weeks  and  in  the  county  of 
Tipton  five  weeks  of  each  term,  if  the  business  requires  it.  This  act  shall 
not  affect  the  terms  of  court  as  now  provided  for  by  law,  prior  to  the  first 
Monday  of  September,  eighteen  hundred  and  eighty-nine  (1889). 

6701.  Process,  return  of.  §  2.  All  writs,  subpoenas,  rules,  orders  of 
court,  recognizances,  publications  and  process  heretofore  made,  or  which 
may  be  hereafter  made  or  issued,  applying  to  terms  of  court,  to  be  held 
under  the  existing  law,  shall  be  deemed  and  taken  as  having  reference  to 
and  being  returnable  at  the  first  terms  of  said  courts  to  be  held  as  pro- 
vided in  this  act. 

6702.  Repealing  clause.  §  3.  All  laws  and  parts  of  laws  in  con- 
flict with  this  act  are  hereby  repealed. 

An  Act  fixing  the  time  for  the  holding  of  the  circuit  court  in  the  forty-ninth  judicial  circuit  and  re- 
pealing all  laws  inconsistent  herewith  and  declaring  an  emergency.  [Approved  February  6t  1889; 
In  force  March  31, 1889;  S.t  1889,  p.  9. 

6703.  Forty-ninth  circuit  —  Terms  of  court.  Sec.  i.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana,  That  after  the  thirty-first 
day  of  March,  1889,  the  circuit  courts  in  the  several  counties  composing  the 
forty-ninth  judicial  circuit  shall  be  held  as  follows:  The  courts  in  the 
county  of  Daviess  shall  begin  on  the  first  Mondays  of  October,  January, 
March,  and  May  in  each  year,  and  may  continue  in  session  five  weeks 
each  term,  if  the  business  of  the  court  requires  it.  The  courts  in  the 
county  of  Martin  shall  begin  on  the  first  Mondays  in  September,  the  second 
Mondays  in  November,  February  and  April  of  each  year,  and  may  con- 
tinue in  session  three  weeks  each  term,  if  the  business  of  the  court  re- 
quires it. 

6704.  Process,  return  of.  §  2.  All  writs,  subpoenas,  publications  of 
notice,  rules,  bonds,  recognizances,  orders  or  processes  of  whatever  kind 
returnable  to  any  term  of  either  of  said  courts,  as  heretofore  fixed  by  law, 
shall  be  deemed  and  held  to  be  returnable,  after  the  thirty-first  day  of 
March,  1889,  to  the  first  term  of  said  courts  as  provided  by  this  act 

6705.  Repealing  clause.  §  3.  All  laws  and  parts  of  laws  inconsistent 
with  this  act  are  hereby  repealed. 

6706.  Emergency.  §  4.  Whereas  an  emergency  exists  for  the  taking 
effect  of  this  act;  it  shall,  therefore,  be  in  force  from  and  after  the  thirty- 
first  day  of  March,  1889. 

An  Act  to  regulate  the  holding  of  courts  in  the  fifty-second  circuit  aud  declaring  an  emergency.    [Ap- 
proved and  in  force  February  5, 1891;  SM  1891,  p.  15. 

6707.  Fifty-second  circuit  —  Terms  of  court  commence.  Sec.  i. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  after 
the  first  day  of  May,  1891,  the  circuit  court  in  the  fifty-second  judicial  cir- 
cuit shall  be  held  in  each  year  on  the  second  Mondays  of  May,  September, 
January  and  March. 
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6708.  Terms,  length  of.  §  2.  If  the  business  shall  require  it,  the 
May  terms  in  each  year  shall  continue  in  session  six  weeks,  the  September 
terms,  eight  weeks  and  the  January  and  March  terms  five  weeks  each. 

6709.  Emergency.  §  3.  An  emergency  exists  requiring  the  imme- 
diate taking  effect  of  this  act;  it  shall,  therefore,  be  in  force  from  and  after 
its  passage. 

ARTICLE  3  — THE  SUPERIOR  COURT. 


SEC 
■6710. 

67IX. 
67x2. 
6713- 


Actions  against  state  authorized— Proced- 
ure. 
Claims  excluded. 
Statute  of  limitations. 
Attorney  general,  duty  of. 


SBC. 

6714.  Appeal,  right  of. 

67x5.  Execution,  none  —  Interest  on  judgment. 

67x6.  Associate  counsel,  when. 

67x7.  Emergency. 


Am  Act  authorizing  persons  having  claims  against  the  state  of  Indiana  to  bring  suit  therefor  in  the 
superior  court  of  Marion  county,  Indiana,  against  the  state  of  Indiana  and  declaring  an  emergency. 
[Approved  and  in  force  March  9,  2889;  S.,  1889,  p.  365. 

6710.  Suit  authorized  —  Limitation  —  Procedure.  Sec.  i.  Beit 
enacted  by  tlie  General  Assembly  of  the  State  of  Illinois^  That  any  person  or 
persons  having  or  claiming  to  have  a  money  demand  against  the  state  of 
Indiana,  arising  at  law  or  equity,  express  or  implied,  accruing  within  fifteen 
years  from  the  time  of  the  commencement  of  the  action,  may  bring  suit 
against  the  state  therefor,  in  the  superior  court  of  Marion  county,  Indiana, 
by  filing  a  complaint  with  the  clerk  of  the  said  court,  and  procuring  a 
summons  to  be  issued  by  said  clerk,  which  summons  shall  be  served  upon 
the  attorney  general  of  Indiana,  thirty  days  before  the  return  day  of  the 
summons;  and  jurisdiction  is  hereby  conferred  upon  said  superior  court 
of  Marion  county,  Indiana,  to  hear  and  determine  such  actions ;  and  said 
court  shall  be  governed  by  the  laws,  rules  and  regulations  which  govern 
said  superior  court  in  civil  actions  in  the  making  up  of  issues,  trial  and 
determination  of  said  causes,  except  that  the  same  shall  be  tried  by  all 
the  judges  of  said  court  sitting  together  without  a  jury. 

671 1.  Claims  excluded.  §  2.  This  act  shall  not  authorize  any  per- 
son to  bring  suit  against  the  state  of  Indiana,  upon  any  obligation  described 
in  section  7  of  article  10  of  the  constitution  of  Indiana.     [§  199.J 

6712.  Statute  of  limitations,  running  of.  §  3.  All  actions  which 
may  hereafter  accrue  shall  be  governed  by  and  be  subject  to  the  statute  of 
limitations  in  force  in  this  state ;  but  the  statutes  of  limitations  shall  be- 
gin to  run  from  the  passage  of  this  act,  as  to  right  of  actions  heretofore 
accruing. 

6713.  Attorney  general,  duty  of.  §  4.  It  shall  be  the  duty  of  the 
attorney  general  of  state,  in  person  or  by  deputy,  to  defend  and  represent 
the  interests  of  the  state  in  said  superior  court  of  Marion  county,  Indiana, 
and  also  in  the  supreme  court  on  appeal. 

6714.  Appeal,  right  of.  §  5.  In  all  such  actions  either  party  may 
appeal  d;rectly  to  the  supreme  court,  under  the  same  rules,  regulations  and 
restrictions  which  govern  in  cases  of  appeals  from  the  circuit  courts  of  this 
state  to  the  supreme  court  of  the  state  in  civil  causes,  except  that  the 
state  may  appeal  without  bond. 

6715.  Execution,  non  issue  of—  Judgment  bear  interest.  §  6. 
Whenever  by  final  decree  or  judgment  of  said  superior  court  of  Marion 
county,  Indiana,  or  the  supreme  court,  a  sum  of  money  is  adjudged  to  be 
due  any  person  from  the  state  of  Indiana,  no  execution  shall  issue  thereon, 
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but  said  judgment  shall  draw  interest  at  the  rate  of  six  per  cent,  per  annum 
from  the  date  of  the  adjournment  of  the  next  ensuing  session  of  the  gen- 
eral assembly  until  an  appropriation  shall  have  been  made  by  law  for  the 
payment  of  the  same,  and  said  judgment  paid. 

6716.  Associate  counsel,  when.  §  7.  Whenever,  in  the  opinion  of 
the  governor,  the  interests  of  the  state  require  it,  he  may  employ  counsel 
to  assist  the  attorney  general  in  the  defense  of  any  suit  brought  against  the 
state,  and  may  pay  such  counsel  out  of  any  funds  at  his  disposal  appro- 
priated for  that  purpose. 

6717*  Emergency.  §  8.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  it  shall  be  in  force  from  and  after  its  passage. 

ARTICLE  6  — THE  JUSTICE  OF  THE  PEACE. 

SBC.  I  SEC. 

6718.    Issues— Jurors.  I  6720.    Default,  how  set  aside. 

67x9.    Emergency.  | 

An  Act  to  amend  section  51  of  an  act  entitled  "An  act  providing  for  the  election  of  justices  of  the  peace 
and  defining  their  jurisdiction,  powers  and  duties  in  civil  cases,"  approved  June  9,  185a ;  the  same 
being  section  1483  of  the  Revised  Statutes  of  1881,  and  declaring  an  emergency.  [Approved  and 
in  force  March  9,  1889;  S.,  1889,  p.  331. 

6718.  [14S3]  Issues  —  Jurors.  Sec.  i.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Indiana,  That  section  5 1  of  the  above  entitled  act, 
be  amended  as  follows:  The  issues  of  fact  shall  be  tried  by  the  justice, 
unless  either  party  demand  a  jury,  which  shall  consist  of  six  qualified 
voters  of  the  township,  to  be  summoned  by  a  constable  by  venire  issued 
by  the  justice:  Provided,  however,  that  the  number  may  be  less  than  six 
by  consent  of  the  parties. 

6719.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore,  this  act  is  declared  to  be  in  force 
from  and  after  its  passage. 

An  Act  to  amend  section  sixty-two  (6a)  of  an  act  entitled  "An  act  providing  for  the  election  and  quali- 
fication of  justices  of  the  peace  and  defining  their  jurisdiction,  powers  and  duties  in  civil  cases," 
approved  June  o,  185a,  the  same  being  section  one  thousand  four  hundred  and  ninety-three  (1493) 
of  the  Revised  Statutes  of  1881.    [Approved  March  9,  1889;  in  force  May  10,  1889;  S.,  1889.  p.  387. 

6720.  I1493]  Default,  how  set  aside.  Sec.  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  section  sixty-two  (62)  of  an 
act  entitled  "  An  act  providing  for  the  election  and  qualification  of  justices 
of  the  peace  and  defining  their  jurisdiction,  powers  and  duties  in  civil 
cases,"  approved  June  9,  1852,  being  section  one  thousand  four  hundred 
and  ninety-three  (1493)  of  the  Revised  Statutes,  1881,  of  the  state  of 
Indiana,  be  amended  to  read  as  follows,  to  wit:  Section  62.  Such  judg- 
ment by  default  may  be  set  aside,  on  motion,  at  any  time  within  ten  days 
thereafter,  on  payment  of  all  costs,  the  defendant  filing  his  affidavit  show- 
ing a  good  defense  to  the  action;  and,  when  so  set  aside,  the  justice  shall 
set  a  day  for  trial  and  cause,  at  least,  three  days'  notice  thereof  to  be  given 
to  plaintiff;  and,  if  a  judgment  by  default  shall  a  second  time  be  entered, 
it  shall  not  a  second  time  be  set  aside. 
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Notes  to  Chapter  3. 
COURTS. 

ARTICLE  ia  — THE  APPELLATE  COURT. 

6682.  Court  created — Jurisdiction.  Where  the  exercise  of  appellate  power  is  in- 
voked by  appeal,  the  jurisdiction  is  in  the  supreme  court  in  all  cases  except  those 
specified  in  this  act.  If  the  case  is  one  of  appellate  cognizance  and  does  not  fall 
within  one  of  the  classes  over  which  the  appellate  court  is  given  jurisdiction,  it  is 
within  the  jurisdiction  of  the  supreme  court. 

Where  the  constitutionality  of  any  statute  —  federal  or  state  —  is  in  issue,  the  ju- 
risdiction is  exclusively  in  the  supreme  court. 

Appeals  from  the  circuit,  superior  and  criminal  courts,  in  cases  of  misdemeanors, 
are  within  the  jurisdiction  of  the  appellate  court.  The  supreme  court  has  jurisdic- 
tion of  appeals  in  cases  of  prosecution  for  felonies  —  the  jurisdiction  of  that  class  of 
cases  remaining  unchanged. 

The  appellate  court  has  jurisdiction  of  all  cases  originating  before  a  justice  of  the 
peace  where  the  amount  in  controversy,  exclusive  of  costs,  exceeds  $50.  The  amount 
in  controversy  is  to  be  determined  from  the  record  and  the  material  parts  of  the 
pleading  and  not  from  the  formal  demand  for  judgment. 

The  appellate  court  has  jurisdiction  of  "  all  cases  for  the  recovery  of  money  only, 
where  the  amount  in  controversy  does  not  exceed  $1,000."  All  money  recoveries, 
whether  in  actions  on  contracts  or  for  torts,  belong  to  the  class  designated  by  the  pro- 
visions fixing  the  amount  of  $1,000  as  the  limit  of  the  jurisdiction.  If  the  recovery 
does  not  exceed  the  limit  of  $1,000  and  it  is  for  money  only,  the  jurisdiction  is,  as  a 
general  rule,  in  the  appellate  court,  although  interest  accruing  subsequent  to  the  judg- 
ment may  increase  the  amount  which  the  judgment  will  yield  beyond  $1,000.  Where 
there  is  a  recovery  which  does  not  exceed  $1,000  and  a  simple  money  judgment  is  ren- 
dered, the  case,  as  a  general  rule,  will  fail  to  the  appellate  court.  Where,  however,  there 
is  a  judgment  with  which  the  plaintiff  is  content  and  there  is  no  counter  claim,  the  judg- 
ment is  the  standard  by  which  jurisdiction  is  to  be  determined.  Where  there  is  no 
recovery,  as  in  cases  where  a  demurrer  is  sustained  to  the  complaint,  the  amount  is 
not  to  be  determined  from  the  formal  demand  for  judgment,  but  from  the  body  of  the 
pleading. 

If  from  the  material  statements  of  a  complaint  there  is  a  probability  that  more  than 
$1,000  may  be  recovered  on  trial,  the  jurisdiction  in  a  case  where  a  demurrer  is  errone- 
ously sustained  to  the  complaint  is  in  the  supreme  court.  If  a  cross  complaint  or 
counter  claim  is  filed,  making  a  real  controversy  for  a  sum  exceeding  $1,000,  the 
jurisdiction  is  ordinarily  in  the  supreme  court. 

All  actions  for  the  recover)'  of  specific  personal  property  are  within  the  jurisdiction 
of  the  appellate  court. 

The  appellate  court  has  jurisdiction  of  all  actions  between  landlord  and  tenant  for 
the  recovery  of  leased  premises. 

All  actions  for  the  recovery  of  real  property,  where  the  relation  of  landlord  and 
tenant  does  not  exist,  or  where  the  recovery  of  the  demised  property  is  not  sought, 
are  within  the  jurisdiction  of  the  supreme  court. 

The  last  class  of  cases  designated  in  the  act  does  not  embrace  general  prbbate  mat- 
ters. It  is  confined  to  orders  allowing  or  disallowing  claims  against  decedents'  es- 
tates. Actions  to  contest  wills,  applications  for  the  appointment  or  removal  of  ad- 
ministrators and  like  cases  are  not  embraced  within  it. 

Suits  in  equity  are  not  within  the  jurisdiction  of  the  appellate  court;  for,  where  any 
relief  beyond  a  money  recovery  is  demandable  or  is  awarded  the  whole  case  falls  to 
the  supreme  court,  although  a  monejn  judgment  may  be  included  in  the  decree;  Ex 
p.  Sweeney,  126-585. 

Action  against  a  guardian  for  services  rendered  the  ward;  recovery  less  than 
$1,000;  appeal  by  defendant.    The  purpose  of  the  action  was  for  the  recovery  of 
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money  only,  the  order  and  direction  that  payment  be  made  from  the  assets  of  the 
ward's  estate  is  a  mere  incident.  Jurisdiction  exclusive  in  the  appellate  court; 
Baker  v.  Grover,  126-594. 

Application  for  relief  from  a  judgment  by  default  rendered  in  an  action  on  a 
promissory  note  ;  judgment  less  than  $1,000.  An  application  for  relief  under  section 
•396  is  a  mere  incident  of  the  main  action  looking  to  the  ultimate  determination  of  the 
rights  of  the  parties.  Jurisdiction  in  the  appellate  court;  Parker  v.  Ind'plis  N.  Bk., 
126-596. 

Action  by  a  municipal  corporation  to  recover  a  penalty  for  the  violation  of  a  city 
ordinance,  where  the  validity  of  the  ordinance  is  not  involved.  An  action  for  the 
recovery  of  money  and  a  civil  action.  Jurisdiction  in  the  appellate  court.  This  is  not 
changed  by  the  fact  that  one  of  the  judges  of  the  appellate  court  was  of  counsel  in 
the  case  —  that  circumstance  does  not  oust  the  court  of  jurisdiction.  It  would  be 
otherwise  if  the  validity  of  the  ordinance  were  properly  challenged,  municipal  ordi- 
nances being  in  effect  local  statutes  (Pennsyl.  Co.  v.  Stegemeier,  118-305;  Cit. 
G.  etc.  Co.  v.  El  wood,  114-332);  Hammond  v.  N.  Y.  C.  &  St.  L.  Ry.  Co.,  126-597. 

ARTICLE  3  — THE  SUPERIOR  COURT. 

1364.  Judge  pro  tempore.  When  the  regular  judge  yields  the  bench,  calls  in 
a  special  judge  and  duly  appoints  him  to  try  a  designated  cause,  such  special  judge 
acquires  full  authority  over  the  particular  cause  through  all  its  stages,  and  the 
authority  of  the  regular  judge  is  necessarily  excluded.  The  regular  judge  can  in  no 
wise  rightfully  control  or  interfere  with  the  proceedings  of  the  special  judge  —  the 
latter  is  the  sole  and  exclusive  judge  in  the  cause.  If  after  a  special  judge  has  been 
appointed  to  try  a  case,  the  regular  judge  adjourns  the  term  until  the  time  fixed  by 
law  for  holding  the  next  regular  term,  the  special  judge  has  authority  to  proceed 
with  the  trial  of  the  cause  before  him,  after  the  order  of  adjournment  made  by  the 
regular  judge.  Under  section  170  of  the  constitution  the  legislature  is  empowered  to 
provide  for  the  appointment  of  special  judges  and  to  make  provision  for  investing  ' 
such  judges  pro  temp,  with  the  authority  of  regularly  chosen  judges  in  the  cases 
enumerated;  Perkins  v.  Hayward,  124-447.    , 

A  person  who  acts  as  judge  pro  tempore  in  a  particular  case  has  not  the  authority 
of  the  regular  judge  and,  therefore,  has  no  appointing  power.  The  extent  of  his 
authority  is  to  hear  and  determine  the  case  which  he  was  appointed  to  try;  he  can 
not  appoint,  another  person  to  act  as  judge.  When  a  judge  pro  tern,  declines  to 
act  because  of  objection  raised  as  to  his  competency,  and  thus  lays  aside  the  power 
conferred  on  him  by  the  duly  elected  judge,  the  power  to  appoint  revests  in  the  lat- 
ter and  can  not  be  rightfully  exercised  by  the  appointee;  Cargar  v.  Fee,  119-537. 

One  who  desires  to  assail  the  authority,  or  the  regularity  of  the  appointment  of  a 
special  judge,  who  was  competent  and  might  properly  have  been  appointed,  must 
do  so  in  the  original  proceeding.  After  judgment  has  been  rendered,  unless 
the  record  affirmatively  discloses  the  want  of  authority  of  the  presiding  judge,  his 
appointment  can  not  be  successfully  assailed.  Therefore  a  party  can  not  have  the 
collection  of  a  judgment  enjoined,  as  being  void,  by  alleging  matters  dehors  the 
record,  showing  that  the  special  judge  who  presided  at  the  trial  of  the  cause  was  not 
regularly  appointed.  It  is  only  where  the  record  affirmatively  shows  the  presiding 
judge's  want  of  authority  that  a  collateral  attack  will  lie;  Littleton  v.  Smith,  119- 
230. 

When  an  objection  to  the  appointment  of  some  person  to  act  as  special  judge,  or 
the  authority  of  a  de  facto  judge,  acting  under  color  of  a  temporary  appointment,  to 
appoint  a  judge  pro  tempore  is  promptly  made,  the  question  of  the  validity  of  the 
appointment  is  presented;  Cargar  v.  Fee,  119-537. 

Where  the  appointment  of  an  attorney  as  special  judge  is  not  in  writing  an  objec- 
tion to  his  competency  must  be  sustained,  if  at  once  and  at  the  earliest  opportunity 
made;  nevertheless  an  oral  appointment  is  not  absolutely  void;  an  objection  to  the 
method  of  appointment  may  be  waived  and  will  be  deemed  waived  unless  seasonably 
made  (Schlungger  v.  State,  113-296);  Greenwood  v.  State,  116-485. 

A  case  having  been  tried  by  a  special  judge  atid  no  objection  made  to  his  acting  as 
judge  at  any  stage  of  the  proceeding,  the  rule  applies  that  an  appointment  of  a  judge 
pro  tempore,  although  not  regularly  made,  constitutes  the  appointee  a  judge  de  facto, 
whose  acts  can  not  be  overthrown  in  a  collateral  attack;  nor  in  a  direct  assault,  objec- 
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tion  not  naving  been  promptly  made.     An  objection  to  such  appointment  can  not  be 
considered  if  for  the  first  time  made  in  the  supreme  court;  Bowen  v.  Swander,  121-  - 
165. 

Where  no  objection  is  made  to  the  special  judge,  or  judge  pro  tern.,  and  no  ques- 
tion is  made  in  the  trial  court  as  to  the  regularity  of  his  appointment,  the  record  on 
appeal  need  not  show  the  manner  of  his  appointment.  The  record,  therefore,  being 
silent  in  such  case,  the  supreme  court  will  assume  that  the  appointment  was  properly 
and  legally  made;  provided  a  statute  is  in  force  under  which  the  appointment  might 
be  made.  Furthermore,  the  record  on  appeal  being  silent  on  the  subject  a  party  can 
not  make  the  objection  on  appeal,  for  the  first  time,  that  the  appointment  of  the 
special  judge  or  judge  pro  tern,  was  not  properly  made;  Barsley  v.  Phillips,  1 14-19 1; 
Schlungger  v.  State,  113-296;  Powell  v.  Powell,  104-29;  Rogers  v.  Beauchamp,  102- 
33;  Kenney  v.  Phillips,  91-511;  Board  v.  Seaton,  90-158;  State  v.  Murdock,  86-124; 
Zonker  v.  Cowan,  84-395;  Kennedy  v.  State,  53-542;  Winterrowd  v.  Messick,  37- 
122;  Watts  v.  State,  33-237;  Feaster  v.  Woodfill,  23-493,  overruling  Board  etc.  v. 
Coats,  17-150. 

6710.  Actions  against  state  authorized.  The  act  of  the  legislature,  approved 
March  9,  1889,  authorizes  any  person  or  persons  having,  or  claiming  to  have,  a  money 
demand  against  the  state,  arising  at  law  or  in  equity,  express  or  implied,  accruing 
within  fifteen  years  from  the  time  of  the  commencement  of  the  action,  to  bring  suit 
against  the  state  therefor,  in  the  superior  court  of  Marion  county.  Where,  however, 
the  legislature  has  adjusted  the  matter  and  allowed  what  it  deemed  proper  in  the 
case,  it  has  withdrawn  from  the  court  any  jurisdiction  to  adjudicate  on  the  question; 
Julian  v.  State,  122-71. 

ARTICLE  5  —  INCIDENTAL  MATTERS. 

1395.  Juror  who  has  served  within  one  year — Peremptory  challenge.  Where 
a  juror  is  called,  by  the  sheriff,  as  a  talesman  and  he  has  served  on  the  jury  in  the 
same  court  as  a  talesman  in  another  cause  some  days  previous  and  at  the  same  term 
of  court,  a  challenge  as  to  him  is  properly  sustained;  Goshen  v.  England,  119-370. 

1409.  Compensation  of  stenographer.  Section  260  provides  for  the  assignment 
of  an  attorney  by  the  nisi  prius  courts,  to  prosecute  or  defend  actions  for  poor  per- 
sons. While  it  is  found  in  the  Civil  Code  and  relates  particularly  to  civil  actions,  it 
has  been  held  to  apply,  also,  in  criminal  prosecutions.  It  has,  also,  been  held  that 
when  an  appointment  is  made  in  the  trial  court,  unless  revoked,  it  extends  to  all 
subsequent  proceedings,  including  an  appeal  to  the  supreme  court  (Stout  v.  State, 
90-1).  Nevertheless,  a  defendant  who  is  prosecuted  criminally,  having  shown  that 
he  is  without  means  to  employ  counsel  and  make  defense,  and  having  had  counsel 
assigned  to  him,  who  has  made  defense  for  him  on  his  trial,  can  not,  as  a  matter  of 
right,  require  a  circuit  court  to  make  an  order  requiring  the  stenographer  to  tran- 
scribe his  report  of  the  evidence  and  providing  for  the  payment  of  the  cost  thereof 
from  the  county  treasury,  in  order  that  he  may  prosecute  an  appeal  to  the  supreme 
court.  It  is  probable,  however,  that  the  court,  in  the  exercise  of  its  discretion,  may 
make  an  allowance  for  the  preparation  of  a  transcript  of  the  evidence  etc.;  Ex  p. 
Morgan,  122-429. 

1410.  Reports,  how  used  on  appeal.  Under  this  section  to  make  a  long  hand 
transcript  or  manuscript  of  the  short  hand  writer's  report  of  testimony  taken  on  the 
trial  of  a  cause  a  part  of  the  record  it  must  be  incorporated,  bodily,  into  a  bill  of 
exceptions;  Patterson  v.  Churchman,  122-380;  Doyal  v.  Landes,  119-479;  Butler  v. 
Roberts,  118-481.  The  clerk  of  the  circuit  court  can  certify  such  long  hand  manu- 
script of  the  evidence  to  the  supreme  court,  under  the  provisions  of  this  section, 
when  the  same  has  been  incorporated  in  a  bill  of  exceptions  and  in  no  other  case; 
O.  &  M.  Ry.  Co.  v.  Voight,  122-292;  Patterson  v.  Churchman,  122-380. 

Unless  the  original  long  hand  transcript  of  the  stenographer's  report  of  evidence 
adduced  at  the  trial  is  embodied  in  a  bill  of  exceptions  before  the  bill  is  signed  by 
the  trial  judge,  as  required  by  this  statute,  it  is  not  regarded  as  a  part  of  the  record 
on  appeal;  Fiscus  v.  Turner,  125-48;  Clark  v.  State,  ex  rel.,  125-8;  Ohio  etc.  Ry. 
Co.  v.  Voight,  122-288;  Patterson  v.  Churchman,  122-379;  Harrell  v.  Seal,  121-193; 
Doyal  v.  Landes,  119-479. 

1417.  Allowance*  in  state  prosecutions.  This  section  authorizes  courts  to  make 
allowances  for  necessary  expenditures  incurred,  under  their  order,  to  women,  children 
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or  aged,  infirm  or  poor  persons  summoned  as  witnesses  in  state  prosecutions.  The 
section  is  none  the  less  applicable  to  witnesses  summoned  to  appear  before  a  grand 
jury  than  before  the  court;  Baldwin  v.  State,  126-29. 

ARTICLE  6— THE  JUSTICE  OF  THE  PEACE. 

1431.  Jurisdiction  limited.  The  jurisdiction  of  a  justice  of  the  peace  in  civil 
actions  is  a  limited  jurisdiction.  The  requirements  of  the  statutes,  in  all  jurisdic- 
tional matters,  must  be  substantially  complied  with  by  the  justice,  or  his  judgments 
will  be  void;  Penrose  v.  M'Kinzie,  116-39. 

1433.  Amount  of  jurisdiction.  An  action  is  commenced  before  a  justice  of  the 
peace  and  judgment  is  rendered,  for  the  plaintiff,  for  $124.03.  Defendant  appeals 
to  the  circuit  court.  Before  the  justice  an  answer  setting  up  a  set  off  was  pleaded, 
but  no  affirmative  reply  was  thereto  filed.  The  case  being  in  the  circuit  court, 
plaintiff  filed  a  reply  to  the  plea  of  set  off  theretofore  pleaded,  and  claimed  judg- 
ment for  $65  in  addition  to  the  amount  claimed  in  the  original  complaint.  Verdict 
in  the  circuit  court  returned  in  favor  of  plaintiff  for  $240,  on  which  he  entered 
remittitur  for  $60  and  took  judgment  for  $180.  The  entire  amount  claimed  would 
not  have  been  in  excess  of  $200  at  the  time  the  action  was  commenced,  so  it  must 
be  true  that  the  increased  amount  allowed  was  for  interest  or  attorney's  fees  occa- 
sioned by  the  appeal,  and  the  action  was  properly  brought  before  the  justice;  Stair 
v.  Bishop,  121-274. 

1441.  Jurisdiction  of  person.  A  proceeding  in  bastardy,  although  to  all  intents 
and  purposes  a  civil  action,  is  nevertheless  commenced  by  making  a  written  com- 
plaint under  oath  and  by  the  issuance  of  a  warrant  commanding  the  arrest  of  the  de- 
fendant and  that  he  be  brought  before  the  justice  to  answer  (§  978).  The  warrant 
corresponds  with  the  capias  ad  respondendum  of  the  common  law,  and  any  civil  pro- 
ceeding in  which  the  original  process  provided  by  statute  is  a  writ  or  warrant  com- 
manding the  arrest  of  the  defendant  that  he  may  be  brought  before  the  court  to  an- 
swer a  demand  made  against  him,  is  a  suit  commenced  by  capias  ad  respondendum, 
and  such  process  issued  by  a  justice  runs  anywhere  within  the  county.  A  justice's 
jurisdiction,  then,  in  cases  of  bastardy  is  co-extensive  with  the  county  in  which  he  re- 
sides; Morris  v.  State,  ex  rel.,  115-283. 

1460.  Suits,  how  instituted.  In  an  action  before  a  justice  of  the  peace,  the  de- 
fendant resided  in  another  state,  and  in  that  state  indorsed  upon  a  summons  — 
which  was  not  issued  by  or  directed  to  any  officer,  but  delivered  to  the  plaintiff's  at- 
torney by  the  justice  —  his  acknowledgment  of  service  and  a  waiver  of  jurisdiction. 
The  summons,  so  indorsed,  was  returned  by  the  plaintiff's  attorney,  whereupon  a 
judgment  was  rendered  against  the  defendant  by  default.  Judgment  void,  abso- 
lutely; Penrose  v.  M'Kinzie,  116-38. 

1461.  Complaint.  It  has  been  uniformly  held,  by  the  supreme  court,  that,  in  civil 
suits  originating  before  a  justice  of  the  peace,  the  plaintiff's  complaint  will  be  suf- 
ficient, under  the  Civil  Code,  even  on  demurrer  for  the  alleged  want  of  facts,  if  it 
will  inform  the  defendant  of  the  nature  of  the  plaintiff's  cause  of  action  and  be  so 
explicit  that  a  judgment  thereon  may  be  used  as  a  bar  to  another  suit  for  the  same 
cause  of  action;  Anderson  v.  Lipe,  114-466. 

1489.  Judgment —  Entry  —  Signing.  The  entry  of  a  judgment  rendered  by  a  jus- 
tice of  the  peace  on  his  docket  by  the  justice  is  not  a  judicial  but  a  mere  ministerial 
act  which  the  justice  may  perform  at  any  time.  The  oral  judgment  which  the  jus- 
tice announces  is  in  the  exercise  of  judicial  power.  The  entry  thereof  on  his 
docket  constitutes  mere  evidence  of  his  judicial  action;  Cottrell  v.  Cottrell,  126-182. 

1497.  Satisfaction  of  judgment.  A  complaint,  under  this  section,  to  obtain  the 
satisfaction  of  a  judgment,  alleged  that  the  judgment  creditor  had  accepted  personal 
property  for  the  amount  of  the  judgment  but  refused  to  cancel  it.  An  answer  al- 
leged that  in  a  prior  action  between  the  same  parties  it  was  adjudged  that  such 
personal  property  was,  at  the  time  it  was  taken,  the  property  of  the  judgment  cred- 
itor by  virtue  of  a  chattel  mortgage  executed  by  the  judgment  debtor.  The  reply 
admitted  the  judgment,  but  alleged  that  such  judgment  was  rendered  on  the  agree- 
ment that,  in  consideration  of  the  judgment  and  the  surrender  of  the  mortgaged 
property,  the  judgment  should  be  satisfied  and  cancelled.  Such  reply  is  no  de- 
parture and  is  sufficient;  Palmer  v.  Hayes,  1 12-291. 


Digitized  by  VjOOQIC 


109 


Courts  —  Notes.  §§  1500-1550 


The  six  years'  statute  of  limitations  is  no  defense  to  an  action  to  obtain  the  satisfac- 
tion of  the  record  of  a  judgment  alleged  to  have  been  satisfied;  Palmer  v.  Hayes, 
112-290. 

1600.  Appeal  bond.  This  section,  as  to  a  bond  on  appeal  from  a  justice's  judg- 
ment, provides  for  a  bond  in  a  fixed  sum,  and  there  is  nothing  in  sections  6234  and 
6236,  providing  for  appeals  in  actions  for  forcible  entry  and  detainer,  and  against 
tenants  holding  over,  which  is  directly  or  by  implication'  in  the  way  of  an  appeal  bond 
in  a  fixed  and  definite  penalty.  Construing  the  three  sections  together,  it  seems  to 
be  proper  that  in  such  cases  the  bond  should  be  in  such  definite  sum  and  with  such 
sureties  as  the  justice  may  approve.  This  being  so,  it  follows  that  where  on  an  ap- 
peal by  defendant  from  a  justice's  judgment  for  the  possession  of  real  estate  and 
damages  for  its  detention,  the  appeal  bond  is  executed  with  a  fixed  penalty,  the  sure- 
ties on  such  bond  are  not  liable  beyond  the  sum  stated,  whatever  may  be  the  amount 
of  the  judgment  rendered  against  the  defendant  in  the  appellate  court;  Graeter  v. 
De  Wolf,  1 12-5. 

1606.  Costs.  Judgment  before  a  justice  of  the  peace  for  $70,  and  in  the  circuit 
court,  on  appeal,  for  $22.72,  a  reduction  caused  by  a  tender  of  $50  made  by  defendant. 
The  tender  was  ineffective,  as  it  was  made  in  full  of  the  demand,  and  was  less  than 
was  due  and  the  judgment  was  informal,  the  verdict  showing  specially  the  tender  and 
the  balance  due.  No  reduction  of  the  justice's  judgment,  and  defendant  not  entitled 
to  costs;  Taggart  ▼.  Ratts,  11 7-1 38. 

1629.  Claim  to  property — Verified  complaint.  In  an  action  under  this  section 
to  try  the  right  of  property  seized  by  virtue  of  a  writ  of  attachment,  it  is  sufficient  that 
the  complaint  alleges  that  the  plaintiff  is  the  owner  of  the  property  seized;  this  states 
an  absolute  claim  thereto.  In  such  a  case  it  may  be  shown,  by  evidence,  that  a  per- 
son through  whom  a  party  to  the  action  claims  title  had  possession  and  control  of 
the  personal  property  in  controversy.  The  act  of  possession  having  been  proved,  it 
is  competent  to  prove  the  declarations  of  such  person  while  in  possession,  indicating 
the  character  of  the  possession,  whether  made  in  the  presence  of  the  adverse  party  or 
not;  Maus  v.  Rome,  123-524;  see  Durham  v.  Shannon,  116-403. 

1647.  Replevin  —  Complaint.  Under  this  section,  a  complaint  need  not  be  veri- 
fied by  the  plaintiff  in  person;  it  may  be  verified  by  his  attorney,  as  his  agent;  Hall  v. 
Durham,  117-430. 

1649.  Proceedings  on  return  of  "not  found."  This  section  relates  to  property 
which  the  return  of  the  constable  shows  can  not  be  found.  The  jurisdiction  of  jus- 
tices of  the  peace  in  cases  of  replevin  is  special  and  statutory,  and  it  is  acquired  in 
the  manner  pointed  out  by  the  statute.  This  jurisdiction  under  this  section  is  limited 
to  an  inquiry  as  to  the  ownership  and  right  of  possession  of  property  seized  under 
and  by  virtue  of  the  writ  and  to  property  which  the  officer  returns  as  "  not  found;" 
hence  the  plaint  being  as  to  five  hogs  and  the  constable's  return  showing  a  levy  on 
four  hogs,  with  no  return  non  inventus  as  to  the  fifth,  the  evidence  must  be  confined 
to  the  four  levied  on;  Burket  v.  Pheister,  114-504. 

1560.  Trial — Judgment.  In  an  action  of  replevin,  appealed  to  a  circuit  court 
from  a  justice  of  the  peace,  the  jury,  by  its  verdict,  found  for  the  defendant,  and  that 
he  was  entitled  to  a  return  of  the  property  taken  under  the  writ.  In  such  case  it  is 
not  essential  that  the  verdict  shall  conform  to  the  requirements  of  section  649,  and 
that  the  jury  shall  assess  the  value  of  the  property  or  the  damages  for  the  taking  or 
detention  thereof.  The  cause  originated  before  a  justice,  and  the  verdict  conforms 
to  the  provision  of  this  section;  Burket  v.  Pheister,  114-505. 
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Chapter  4. 
CRIMINAL  PROCEDURE. 


13.  Rights  of  excused — Accessories, 
16.   Ttial. 


ART. 

20.  Judgment. 


ARTICLE  13  — RIGHTS  OF  ACCUSED— ACCESSORIES. 

SBC.  1  SEC. 

6791.    Accessory  before  the  fact.  6723.    Form  of  indictment  as  to  accessories. 

673a.    Accessory  after  the  fact.  |  6734.    Emergency. 

An  Act  to  amend  section  two  hundred  and  thirteen,  being  section  one  thousand  seven  hundred  and 
eighty-eight  of  the  Revised  Statutes  of  1881,  and  twohundred  and  fifteen,  being  section  one  thou- 
sand seven  hundred  and  eighty-nine  of  the  Revised  Statutes  of  1881,  and  repeal  section  one  hun- 
dred and  sixty,  being  section  one  thousand  seven  hundred  and  thirty-four  of  the  Revised  Statutes 
of  1881,  of  an  act  entitled  "An  act  concerning  proceedings  in  criminal  cases,"  approved  April 
19,  i88z.    [Approved  and  m  force  March  6, 1889 ;  S.,  1889,  p.  260. 

6721.  [1788J  Accessory  before  the  fact  Sec.  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana,  That  section  two  hundred 
and  thirteen  of  the  above  entitled  act,  being  section  one  thousand  seven 
hundred  and  eighty-eight  of  the  Revised  Statutes  of  1881,  be  amended  to 
read  as  follows:  Section  213.  Every  person  who  shall  aid  or  abet  in  the 
commission  of  a  felony,  or  who  shall  counsel,  encourage,  hire  or  command, 
or  otherwise  procure  a  felony  to  be  committed,  may  be  charged  by  indict- 
ment, or  affidavit  and  information,  tried  and  convicted  in  the  same  man- 
ner as  if  he  were  a  principal,  either  before  or  after  the  principal  offender 
is  charged,  indicted  or  convicted,  and  upon  such  conviction  he  shall  suffer 
the  same  punishment  and  penalties  as  are  prescribed  by  law  for  the  pun- 
ishment of  the  principal. 

6722.  [1789]  Accessory  after  the  fact.  §  2.  That  section  two  hun- 
dred and  fifteen  of  the  above  entitled  act,  being  section  seventeen  hundred 
and  eighty-nine  of  the  Revised  Statutes  of  1 881,  be  amended  to  read  as 
follows:  Section  215.  Every  person  not  standing  in  the  relation  of  husband 
and  wife,  parent  or  grandparent,  child  or  grandchild,  mother  or  sister,  by 
consanguinity  or  affinity,  or  master  or  apprentice,  to  any  person  guilty  of 
any  felony,  who  shall,  after  the  commission  of  such  crime,  harbor,  conceal 
or  assist  any  such  offender  with  intent  that  he  shall  escape  from  detection, 
arrest,  capture  or  punishment,  shall  be  deemed  an  accessory  after  the  fact, 
and  may  be  charged,  indicted,  tried  and  convicted  and  punished,  though 
the  principal  be  neither  charged,  indicted,  tried  or  convicted,  and  upon 
such  conviction  he  shall  suffer  the  same  punishment  and  penalties  as  are 
prescribed  by  law  for  the  punishment  of  the  principal. 

6723.  [1734]  Form  or  indictment  as  to  accessories.  §  3.  That 
section  one  hundred  and  sixty  of  the  above  entitled  act,  being  section  one 
thousand  seven  hundred  and  thirty-four  of  the  Revised  Statutes  of  1881, 
be  and  the  same  is  hereby  repealed. 

6724.  Emergency.  §  4.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore,  the  same  shall  be  in  force  and  take 
effect  from  and  after  its  passage. 
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ARTICLE  16 —  TRIAL. 

sac.  I  sbc. 

6735.    Trial  of  causes  removed.  ]  0726.    Emergency. 

An  Act  prescribing  the  term  of  court  at  which  all  proceedings  and  all  actions,  civil  or  criminal,  taken 
or  removed,  by  appeal,  chancre  of  venue  or  in  any  other  manner,  to  any  circuit,  criminal  or  superior 
court  shall  stand  for  issue  and  trial  and  declaring  an  emergency.  [Approved  and  in  force  March  9, 
1889;  S.,  1889,  p.  955. 

6725.  Trial  of  causes  removed.  Sec.  i.  Be  it  enacted  by  the  Gen- 
eral  Assembly  of  the  State  of  Indiana,  That  all  proceedings  and  all  actions, 
civil  or  criminal,  taken  or  removed  by  appeal,  change  of  venue  or  in  any 
other  manner,  to  any  circuit,  criminal  or  superior  court,  shall,  if  the  papers 
or  transcript  in  said  proceedings  or  action  are  filed  in  vacation  in  the  office 
of  the  clerk  of  said  court,  stand  for  issue  and  trial  at  the  first  term  of  said 
court  thereafter.  And,  if  the  papers  or  transcript  in  said  proceedings  or 
action  are  filed  in  said  court,  or  in  the  office  of  the  clerk  thereof,  during 
term  time  of  said  court,  the  same  shall  stand  for  issue  and  trial  at  said 
term  after  the  expiration  of  ten  days  from  the  day  the  same  were  filed. 

6726.  Emergency.  §  2.  That  an  emergency  exists  for  the  immediate 
taking  effect  of  this  act ;  therefore,  the  same  shall  be  in  force  and  take  effect 
from  and  after  its  passage. 

ARTICLE  20  — JUDGMENT. 


SBC. 

6737.  Death  penalty  —  Mode  of  inflicting. 

6738.  Warrant  —  Issue — Direction  —  Delivery. 

6739.  Delivery  to  state  prison. 

6730.  Co n6  nemeot  in  state  prison  —  Female  preg- 

nant. 

6731.  Place  of  execution — Privacy. 

6732.  Who  present. 

6733.  Escape  before  delivery  at  state  prison. 


sac. 

6734.  Escape  from  state  prison. 

6733.  Respite,  etc.—  Reversal  of  judgment. 

6736.  Female  pregnant—  Inquest. 

6737.  Inquest—  Who  present—  Record—  Finding. 

6738.  Suspension   of   execution— New   warrant, 

when. 

6739.  Warden's  fee. 

6740.  Emergency. 


An  Act  concerning  the  death  penalty,  prescribing  the  time,  place  and  manner  of  inflicting  the  same,  de- 
fining who  shall  be  the  executioner  and  the  duties  of  various  officers  in  connection  therewith  and 
declaring  an  emergency.    [Approved  and  in  force  March  6,  1889;  *>•»  z8&9«  P*  19a.* 

6727.*  Death  penalty  —  Mode  of  infliction  —  When,  where  and 
by  whom.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Indiana,  That  the  punishment  of  death  prescribed  by  law  shall  be  inflicted 
by  hanging  by  the  neck  until  the  person  is  dead,  which  hanging  shall  take 
place  before  the  hour  of  sunrise  upon  such  day,  not  less  than  one  hundred 
days  after  conviction,  as  the  court  may  adjudge;  and,  when  sentence  of 
death  is  pronounced  in  any  of  the  counties  of  Warren,  Fountain,  Mont- 
gomery, Boone,  Hamilton,  Madison,  Delaware,  Randolph  or  Marion,  or  in 
any  county  lying  north  of  said  counties  in  this  state,  the  warden  of  the 
state  prison  north,  or,  in  case  of  his  death,  disability  or  absence,  his  deputy 
shall  be  the  executioner ;  and,  when  the  sentence  is  pronounced  in  any 
other  county  in  this  state  than  those  above  mentioned,  the  warden  of  the 
state  prison  south,  or,  in  case  of  his  death,  disability  or  absence,  his  dep- 
uty shall  be  the  executioner:  Provided,  that  in  any  county  in  this  state 
in  which  any  person  may  be  under  sentence  or  judgment  of  death  at  the 
time  of  the  taking  effect  of  this  act,  the  said*  sentence  and  judgment  shall 
be  carried  into  effect  and  executed  under  the  law  now  in  force  for  the  in- 
fliction of  the  death  penalty,  which  said  law  is  hereby  continued  in  exist- 
ence for  such  purpose. 

*  Superseding  sections  1879  to  1880. 
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6728.  Warrant,  issued  when— Direction  of— To  whom  de- 
livered. §  2.  Whenever  any  person  is  sentenced  to  death,  the  clerk  of  the 
court  in  which  sentence  is  pronounced,  at  the  expiration  of  two  weeks 
thereafter,  shall  issue  his  warrant,  under  the  seal  of  the  court,  reciting  the 
conviction  and  sentence,  and  directed  to  the  warden  of  the  proper  state 
prison,  commanding  him  to  proceed,  at  the  time  and  place  named  in  the 
sentence,  to  carry  the  same  into  execution,  as  provided  in  the  preceding 
section,  and  shall  intrust  such  warrant  to  the  sheriff  of  the  county,  to  be  by 
him  delivered  to  the  said  warden,  together  with  the  condemned  person,  as 
provided  in  the  following  section, 

6729.  Conveyance  to  state  prison  —  Delivery  over.  §  3.  Imme- 
diately upon  the  receipt  of  such  warrant  the  sheriff  shall  transport  said 
condemned  person  to  the  proper  state  prison,  and  shall  there  deliver  him 
and  the  warrant  aforesaid  into  the  hands  of  the  warden  and  shall  take,  from 
said  warden,  his  receipt  for  such  person  and  warrant,  which  receipt  the 
sheriff  shall  return  to  the  office  of  the  clerk  of  the  court  where  judgment 
of  death  was  rendered. 

6730.  Confinement  instate  prison— Visitors  — Female  preg- 
nant. §  4.  Upon  the  receipt  of  such  condemned  person  by  the  warden 
of  the  state  prison,  he  shall  be  confined  therein  until  the  time  for  his  execu- 
tion arrives,  and,  while  so  confined,  all  persons  outside  of  said  prison  shall 
be  denied  access  to  him,  except  his  physician  and  lawyers,  who  shall  be 
admitted  to  see  him  when  necessary  to  his  health  or  the  transaction  of  busi- 
ness, and  the  relatives  and  spiritual  advisers  of  the  condemned,  who  shall 
be  admitted  to  see  and  converse  with  him  at  all  proper  times  under  such 
reasonable  regulations  as  may  be  made  by  the  directors  and  warden  of  the 
prison;  and,  in  case  the  condemned  be  a  female  and  an  inquiry  be  had  as 
to  her  pregnancy,  as  hereinafter  provided  for,  such  persons  as  it  is  proper 
should  see  her  in  the  proper  conduct  of  such  inquiry  shall  be  admitted. 

6731.  Place  of  execution — Privacy.  §  5.  The  execution  shall  take 
place  inside  the  walls  of  the  state  prison,  and  within  an  inclosure,  to  be 
erected  or  arranged  for  that  purpose  if  none  suitable  exists,  under  the  direc- 
tion of  the  warden  and  the  board  of  directors,  which  inclosure  shall  be 
higher  than  the  gallows,  and  so  constructed  as  to  entirely  exclude  the  view 
of  persons  outside. 

0732.  Who  may  be  present.  §  6.  The  following  persons  may  be 
present  at  the  execution,  and  none  other:  the  warden  and  such  persons  as 
may  be  necessary  to  assist  him  in  conducting  the  execution,  the  directors 
of  the  prison,  two  physicians  including  the  prison  physician,  the  spiritual 
advisers  of  the  condemned,  the  chaplain  of  the  prison,  and  any  of  the  rela- 
tives or  friends  of  the  condemned  person,  not  to  exceeding  ten  in  number, 
whom  he  may  request  shall  be  admitted. 

6733.  Escape  before  delivery  to  state  prison— Rearrest— Alias 
warrant  —  Execution.  §  7.  If  the  person  condemned  escapes  after 
sentence  and  before  his  delivery  to  the  warden,  and  be  not  rearrested  until 
after  the  time  fixed  for  execution,  any  person  may  attest  him  and  commit 
him  to  the  jail  of  the  county  in  which  he  was  sentenced,  and  thereupon  the 
court  of  said  county,  on  notice  of  such  arrest  being  given  by  the  sheriff, 
shall  again  appoint  a  time  for  his  execution  not  less  than  thirty  days  from 
the  date  of  such  appointment,  which  appointment  shall  be  by  the  clerk  of 
said  court  immediately  certified  to  the  warden  of  the  proper  state  prison, 
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and  shall  deliver  such  certificate  to  the  sheriff,  who  shall  deliver  the  same, 
together  with  the  warrant  aforesaid  and  the  condemned,  to  the  warden, 
who  shall  receipt  to  the  sheriff  for  the  same,  and  proceed  at  the  appointed 
time  to  carry  the  sentence  of  death  into  execution,  as  provided  in  this  act. 

6734.  Escape  from  state  prison.  §  8.  If  the  condemned  person 
escapes  after  his  delivery  to  the  warden,  and  be  not  retaken  before  the  time 
appointed  for  his  execution,  any  person  may  arrest  him  and  commit  him  to 
the  proper  state  prison,  whereupon  the  warden  shall  certify  the  fact  of  his 
escape  and  recapture  to  the  court  in  which  sentence  was  passed,  and  there- 
upon the  court  shall  again  appoint  a  time  for  the  execution,  which  shall  be 
not  less  than  thirty  days  from  the  date  of  such  appointment,  and  thereupon 
the  clerk  of  said  court  shall  certify  such  appointment  to  the  warden  of  the 
state  prison,  who  shall  proceed  at  the  time  so  appointed  to  execute  the  con- 
demned as  hereinbefore  provided. 

6735.  Respite  etc.— Reversal  of  judgment.  §  9.  When  execution 
of  sentence  is  suspended  or  respited  to  another  day  the  same  shall  be 
noted  on  the  warrant,  and  on  the  arrival  of  such  day  the  warden  shall  pro- 
ceed with  such  execution,  and  in  case  of  the  death  of  any  condemned 
person  before  the  time  for  his  execution  arrives,  or  his  pardon,  or  the  com- 
mutation of  his  sentence  by  the  governor,  or  the  reversal  of  the  judgment 
of  conviction,  no  execution  shall  be  had,  but  in  all  such  cases,  as  well  as 
when  the  sentence  is  executed,  the  warden  shall  return  the  warrant  and 
certificate,  with  his  proceedings  properly  indorsed  thereon,  to  the  clerk  of 
the  court  in  which  sentence  was  passed,  who  shall  record  said  warrant  and 
return  in  the  record  of  the  cause. 

6736.  Female  pregnant  —  Inquest.  §  10.  If  a  female  defendant 
sentenced  to  death  appears  to  be  pregnant,  and  the  physician  of  the  state 
prison  shall  certify  in  writing  to  the  warden  that  in  his  opinion  such  female 
is  pregnant,  the  warden  shall  forthwith  give  notice  to  the  judge  of  the 
circuit  court  of  the  county  in  which  said  prison  is  located,  and  shall  also 
deliver  a  copy  of  such  certificate  of  such  physician  to  said  judge,  who  shall 
thereupon  appoint  a  time  at  which  an  inquiry  into  said  pregnancy  shall  be 
had  at  the  state  prison,  and  the  sheriff  of  said  county  shall  thereupon  sum- 
mon a  jury  of  six  impartial  men  to  meet  at  such  state  prison  on  the 
appointed  day  for  such  inquiry,  and  shall  I  also  give  immediate  notice  to 
the  prosecuting  attorney  of  such  county  of  the  time  and  place  of  such 
inquiry. 

6737.  Inquest  —  Officials  present  —  Record  —  Finding.  §  n. 
The  judge,  prosecuting  attorney  and  clerk  of  said  circuit  court  shall  attend 
said  inquiry,  and  the  clerk  shall  keep  a  record  of  the  proceedings.  Wit- 
nesses may  be  produced  and  examined  before  the  jury.  The  findings  shall 
be  in  writing,  signed  by  the  foreman  of  the  jury  and  filed  in  the  office  of 
the  clerk  of  the  county  in  which  such  state  prison  is  located. 

6738.  Suspension  of  execution  — New  warrant,  when.  §  12.  If 
it  appears  by  such  finding  that  such  female  prisoner  is  with  child  the  war- 
den shall  suspend  the  execution  of  her  sentence,  and  shall  transmit  a  copy 
of  such  finding  and  of  the  record  of  the  proceedings  had  before  such  jury, 
duly  certified  by  such  clerk,  under  the  seal  of  said  court,  to  the  governor, 
who,  on  being  satisfied  that  such  woman  is  no  longer  pregnant,  shall  issue 
a  warrant  appointing  a  day  for  her  execution. 

15 
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6739.  Warden's  fee.  §  13.  The  warden  conducting  the  execution 
shall  be  allowed  therefor  the  sum  of  fifty  dollars,  to  be  paid  him  out  of  the 
treasury  of  the  county  in  which  judgment  of  execution  was  rendered,  and 
the  auditor  of  such  county  shall  draw  his  warrant  for  said  sum,  payable  to 
said  warden  upon  the  certificate  of  the  clerk  of  said  county,  showing  the 
return  by  said  warden  of  the  death  warrant,  with  execution  of  sentence 
indorsed  thereon. 

6740.  Emergency.  §  14.  Whereas,  there  is  an  emergency  existing 
for  the  taking  effect  of  this  act,  the  same  shall  be  in  force  from  and  after 
its  passage. 
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Notes  to  Chapter  4. 
CRIMINAL  PROCEDURE. 

ARTICLE  i  — JURISPICTION. 

1573.  Division  of  offenses.  All  persons  who  participate  in  an  act  or  transaction 
which  is  a  misdemeanor  are  alike  guilty;  Topper  v.  State,  118-111. 

1579.  On  Ohio  and  Wabash  rivers.  Where  a  violation  of  the  criminal  laws  of  this 
state  occurs  on  the  Ohio  river,  it  is  proper  to  charge,  in  the  indictment,  that  the  offense 
was  committed  in  the  county  opposite  the  place  where  the  act  constituting  the  crime 
was  committed.  So,  where  intoxicating  liquors  are  sold,  without  license,  in  a  boat 
anchored  in  the  Ohio  river  opposite  Harrison  county,  Indiana,  south  of  low  water 
mark  on  the  Indiana  side,  the  offender  may  be  charged,  tried  and  convicted  in  Harri- 
son county,  Indiana;  Welsh  v.  State,  126-74. 

ARTICLE  5  —  SEARCH  WARRANT. 

1623.  Sheriff's  duty  —  Burglar's  tools  etc.  So  far  as  this  section  is  applicable 
to  gaming  apparatus,  it  is  to  be  construed  in  connection  with  section  2086.  It  is 
there  apparent  that  the  inquiry  in  respect  to  the  character  of  the  property  seized  and 
"the  order  of  the  court  trying  the  offender,"  referred  to  in  this  section,  must  be 
made  before  or  at  the  time  final  judgment  is  pronounced  against  the  defendant.  The 
destruction  of  the  implements  employed  in  the  commission  of  the  crime  must  be  re- 
garded as,  in  some  sense,  a  part  of  the  penalty  to  be  adjudged  against  the  offender, 
and  the  order  of  forfeiture  must' be  part  of  the  judgment  pronounced  in  the  case. 
After  the  penalty  has  been  assessed  and  final  judgment  has  been  pronounced,  and 
the  case  ended,  the  court  ean  not  again  take  jurisdiction  on  a  mere  motion,  proceed 
to  another  hearing  and  make  another  order  enforcing  punishment  in  the  nature  of 
an  additional  penalty  against  the  defendant  or  his  property;  State  v.  Robbins,  123-314. 

ARTICLE  6  — TRIAL  BEFORE  JUSTICES. 

1631.  Proceedings  after  forfeiture.  Where  a  judgment  of  forfeiture  his  been 
rendered  by  a  justice  of  the  peace,  on  a  recognizance  entered  into  before  him,  the 
circuit  court  can  not,  on  motion,  set  such  forfeiture  aside,  in  an  action  prosecuted, 
by  the  state,  on  the  forfeited  recognizance.  Where  on  motion  the  justice  has,  on  a 
consideration  of  the  facts,  refused  to  set  aside  such  forfeiture,  the  judgment,  in  the 
absence  of  fraud,  can  be  set  aside  only  on  appeal,  and,  if  no  appeal  be  taken  the 
judgment  is  final;  Day  v.  State,  125-583. 

1634-7.  How  recognised  in  felony  eto.  Construing  these  sections  together  the 
jurisdiction  of  a  justice  of  the  peace,  in  criminal  cases,  is  (1)  to  hold  a  preliminary 
examination  when  a  person  is  brought  before  him  charged  with  a  felony.  If,  in  his 
opinion,  the  accused  should  be  held  to  answer  such  charge,  to  recognize  him  to  the 
criminal  or  circuit  court.  (2)  If  the  offense  charged  be  a  misdemeanor,  such  as  the 
justice  has  jurisdiction  to  punish,  under  section  1635,  a  jury  may  be  demanded  or, 
by  consent  of  the  state  and  the  defendant,  the  justice  may  try  the  case.  (3)  If  it  be 
determined  on  trial,  by  the  jury  or  justice  —  as  the  case  may  be  —  that  the  punish- 
ment which  may  be  assessed  is  not  adequate  to  the  offense,  the  justice  may  hold  the 
accused  over  to  the  proper  court.  (4)  The  jurisdiction  of  the  justice  is  co-extensive 
with  his  county.  In  all  cases  where  the  penalty  can  not  exceed  $3  the  jurisdiction  is 
exclusive.  When  imprisonment  is  not  a  necessary  part  of  the  penalty  and  where  a 
fine  may  be  assessed  as  low  as  $25  the  jurisdiction  is  concurrent  with  the  criminal 
and  circuit  court.  (5)  In  all  cases  where  the  fine  can  not  be  less  than  $25,  or  where 
imprisonment  must  be  a  part  of  the  sentence,  justices  have  no  jurisdiction;  Nace  v. 
State,  1 1 7-1 17. 

1637.  Jurisdiction.  By  this  section  the  jurisdiction  of  a  justice  of  the  peace  is 
concurrent  with  that  of  a  circuit  or  criminal  court  to  try  and  determine  all  cases  of 
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misdemeanors  punishable  by  fine  only,  and  he  may  assess  fines  to  the  amount  of 
$25.  Acting  in  a  matter  which  is  within  his  jurisdiction  he  is  entitled  to  the  same 
immunity  that  is  accorded  to  a  judge  of  a  court  of  general  jurisdiction.  Such 
justice  is  acting  within  his  jurisdiction  if  he  has  jurisdiction  of  the  subject  matter 
and  has  acquired  jurisdiction  of  the  persons  parties  to  the  litigation.  He  ex- 
ceeds his  jurisdiction,  so  as  to  incur  civil  liability  where  he  acts  without  jurisdic- 
tion and  where  the  authority  which  he  assumes  to  exercise  is  a  usurped  authority. 
So,  where  a  mayor  of  a  city  acting,  under  the  law,  with  the  powers  of  a  justice,  in  a 
case  properly  before  him,  maliciously  or  corruptly  refuses  to  grant  a  change  of  venue, 
properly  made,  he  is  not  liable,  civilly,  to  the  person  applying  for  it,  although  such 
person  be  fined  and  imprisoned,  as  the  result  of  the  trial;  State,  ex  rel.  v.  Wolever, 
127-310. 

1636.  When  punishment  inadequate.  When  a  justice  of  the  peace  reaches  the 
conclusion  that  he  is  not  authorized  to  inflict  adequate  punishment  and  accepts  a  re- 
cognizance  from  the  prisoner  for  his  appearance  before  the  proper  court,  as  in  this  sec- 
tion provided,  the  affidavit  filed  with  him,  as  a  complaint  is  functus  officio  and  has  no 
longer  any  force  or  effect  as  a  pleading  in  the  cause.  All  that  remains  for  the  justice 
to  do,  of  an  essential  character,  is  to  file  the  recognizance  with  the  clerk  of  the  court 
in  which  the  prisoner  is  required  to  appear.  It  is  proper  for  him,  also,  to  file  a  tran- 
script of  his  proceedings,  together  with  the  original  papers  in  the  cause,  with  the  clerk 
as  in  cases  of  appeals;  but,  he  is  not  required  so  to  do  and  his  failure  to  file  transcript 
or  papers  does  not  affect  the  after  proceedings  in  the  criminal  or  circuit  court;  Butler  v. 
State,  1 13-8. 

A  prisoner  having  entered  into  a  recognizance,  as  provided  for  in  this  section,  is 
simply  required  to  appear  in  the  court  named  in  the  recognizance  to  answer  such 
charge  as  may  be  preferred  against  him  as  an  original  proceeding  in  that  court  and  not 
for  further  trial  on  the  complaint  filed  with  the  justice;  Butler  v.  State,  113-9. 

1640.  Crimes  not  punishable  by  city  or  town.  This  section  which  prohibits  towns 
or  cities  from  making  acts  punishable  by  ordinance  which  are  made  public  offenses 
and  punishable  by  the  state  does  not  apply  to  ordinances  exercising  the, power  to  ex- 
act licenses  from  persons  who  have  state  or  county  licenses,  as  well  as  all  other  per- 
sons who  keep  shops  for  the  sale  of  intoxicating  liquor  to  be  used  on  the  premises  and 
prescribing  a  penalty  for  selling  such  liquors  without  first  procuring  a  license  from 
such  city  or  town;  for  the  reason  that  there  is  no  state  statute  making  it  a  public  of- 
fense to  sell  intoxicating  liquor  without  first  obtaining  such  a  license;  Frankfort  v. 
Aughe,  114-79;  Zellcr  v.  Crawfordsville,  90-262;  Clevenger  v.  Rushville,  90-258. 

By  the  provisions  of  section  10  of  the  metropolitan  police  act  of  1883  (§  3106p),  the 
interfering  with,  or  interrupting  a  member  of  the  police  force  therein  provided  for 
when  making  an  arrest,  is  made  a  criminal  offense.  A  city  ordinance  of  the  city  of 
Indianapolis  covering  the  same  ground  is  ineffective  and  void;  Indianapolis  v.  Huegele, 
115-581. 

1643.  Appeal.  This  is  the  only  statute  which  provides  for  an  appeal  from  the 
judgment  of  a  justice  in  criminal  cases.  It  does  not  contemplate  and  makes  no  pro- 
vision for  an  appeal  by  a  defendant  from  a  judgment  entered  on  his  plea  of  guilty, 
without  trial,  by  a  justice  in  a  criminal  case,  after  he  has  procured  replevin  bail  for  the 
payment  of  such  judgment;  Holselaw  v.  State,  114-507. 

Doubtless  it  is  permissible  and  in  every  way  proper  practice,  under  this  section, 
that  an  appeal  taken  under  its  provisions  is  triable  in  the  criminal  or  circuit  court  on 
the  affidavit  filed  before  the  justice,  without  the  necessity  of  filing  an  information  in 
the  cause,  on  the  theory  that  the  appellate  court  acquires  all  the  peculiar  jurisdiction 
which  the  justice  was  entitled  to  exercise  in  the  case  and,  hence,  becomes  authorized 
to  hear  and  determine  the  appeal  in  a  more  summary  way  than  a  cause  may  be  which 
is  commenced  in  a  court  of  general  criminal  jurisdiction;  Butler  v.  State,  113-7. 

1647.  Commitment.  A  judgment  of  conviction  of  a  misdemeanor  by  a  justice  of 
the  peace,  on  an  affidavit  which  fails  to  charge  a  public  offense,  is  erroneous;  never- 
theless, it  is  not  void  and  can  not  be  attacked  collaterally.  So,  on  such  conviction, 
under  this  section,  it  was  the  duty  of  the  justice  if  the  defendant  did  not  immediately 
pay  or  replevy  the  fine  adjudged  against  him,  to  commit  him  to  jail.  In  the  case  at 
bar  this  was  not  done  but  the  mittimus  was  not  issued  until  twelve  days  thereafter. 
It  was  held  that  the  delay  did  not  render  the  commitment  void,  wherefore  as  to  im- 
prisonment habeas  corpus  was  no  remedy  for  relief;  M'Laughlin  v.  Etchison.  127- 
475. 
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article  7— the  grand  jury. 

1651.  Resummoning  —  Talesman.  This  statute  requires  that  "  before  any  tales- 
man is  accepted  and  sworn,  the  court  must  inquire  of  him,  under  oath,  as  to  his 
qualifications."  Unquestionably  it  imposes  a  duty  on  the  trial  court;  but,  not  every 
breach  of  duty  regarding  the  selection  of  grand  jurors  is  cause  for  abatement  of  a 
prosecution.  To  the  contrary,  a  breach  of  duty,  or  an  error,  which  does  not  preju- 
dice the  accused  is  not  sufficient  cause  for  abatement.  Where  qualified  jurors  are 
secured  an  error  or  irregularity  in  calling  them  does  not  supply  ground  for  a  judg- 
ment of  abatement.  Onus  is  on  the  accused  to  show  disqualification  of  the  bystander 
called  and  sworn  on  the  panel;  Sage  v.  State,  127-17. 

ARTICLE  8  — INDICTMENT  AND  INFORMATION. 

1669,  1670.  Indictment  and  how  found.  An  indictment  was  signed  by  "  Thad- 
deus  S.  Fancher,  deputy  prosecuting  attorney."  A  motion  to  quash  was  overruled. 
Section  1669  requires  that  indictments  be  signed  by  the  prosecuting  attorney,  and 
section  1670  provides  that  if  the  prosecuting  attorney  shall  have  neglected  to  sign 
his  name,  the  court  must  cause  him  to  sign  it  in  the  presence  of  the  jury.  The  better 
practice  would  be  for  a  deputy  to  sign  the  name  of  his  principal,  but  it  can  not  be 
said,  in  view  of  the  statute,  that  because  the  deputy  signed  his  own  name  as  deputy 
such  an  imperfection  exists  as  justifies  a  reversal  of  the  judgment.  The  objection  is 
merely  to  the  form  and  relates  to  the  manner  in  which  it  is  signed  rather  than  that  it 
is  not  signed  at  all;  Taylor  v.  State,  113-472. 

A  motion  to  quash  an  indictment  is  available  to  reach  the  error  of  an  indictment 
consisting  of  the  omission  to  indorse  "  a  true  bill  "  thereon,  albeit  the  name  of  the 
foreman  of  the  grand  jury  is  thereon  indorsed.  In  the  absence  of  such  indorsement, 
imperatively  required  by  the  statute,  the  indictment  is  bad;  State  v.  Buntin,  123-125. 

1673.  Nolle  prosequi.  By  express  provision  an  indictment  may  "  be  non  prossed 
or  information  dismissed  *  *  *  by  order  of  the  court,  on  motion  of  the  prosecuting 
attorney."  An  agreement,  however,  between  a  prosecuting  attorney,  with  the  ap- 
proval of  the  court,  and  one  charged  with  adultery  or  fornication,  that  if  the  latter 
shall  give  bond  for  his  appearance  from  time  to  time,  support  his  family  and  conduct 
himself  with  propriety,  the  cause  shall  be  continued  until  a  subsequent  term  of  court, 
and  such  defendant  then  discharged,  is  unauthorized  and  void.  Therefore  a  plea 
in  abatement  by  the  co-defendant,  founded  on  such  agreement,  is  bad,  unless  the 
agreement  has  so  far  been  executed  as  to  have  resulted  in  the  legal  discharge  or  ac- 
quittal of  the  defendant  with  whom  it  was  made;  State  v.  Bain,  112-333. 

1678.  The  information.  It  is  not  necessary  to  give  a  court  jurisdiction  of  an  in- 
formation that  the  record  shall  show  the  filing  of  the  affidavit  and  information  in 
open  court.  The  statute  does  not  require  such  filing,  no  reason  exists  for  such  re- 
quirement, and  section  1672  recognizes  the  fact  that  it  is  only  necessary  to* file  the 
information  with  the  clerk;  Stefani  v.  State,  124-8. 

1679.  Prosecution  by  information.  It  is  not  imperative  that  the  circuit  or  criminal 
courts  shall  call  a  grand  jury  for  each  term  of  court,  or  for  any  particular  time  in  a 
term.  This  section,  by  its  first  clause,  clearly  contemplates  that  the  court  may  be  in 
session  and  the  grand  jury  not  in  session  at  a  time  other  than  after  the  grand  jury  has 
been  discharged,  and  at  such  time  a  prosecution  may  be*  by  information.  So  a  person 
who  has  been  arrested  during  vacation  for  an  offense  —  except  treason  and  murder  — 
and  recognized  to  appear  at  the  succeeding  term  of  court,  may  be  prosecuted  on  affi- 
davit and  information  if  no  session  of  a  grand  jury  has  intervened.  It  was,  therefore, 
held  where  a  defendant  was  charged,  before  a  justice  of  the  peace,  with  the  offense  of 
receiving  stolen  goods  etc.,  and  was  recognized  to  appear  in  the  circuit  court  to 
answer  the  charge,  that  the  state  might  file  an  amended  affidavit  (see  £  1736),  and  an 
information  thereon  in  which  the  accused,  is  charged,  in  separate  counts,  with  receiv- 
ing stolen  goods  and  with  the  larceny  of  the  same  goods;  Kennegar  v:  State,  120-177. 

If  one  who  is  accused  of  crime  is  in  actual  custody,  he  may  be  prosecuted  by  infor- 
mation when  the  grand  jury  is  not  in  session,  although  the  information  or  process  on 
which  he  was  originally  arrested  and  placed  in  custody  may  have  been  defective  or 
irregular.  Where  the  original  prosecution,  by  reason  of  some  irregularity  or  infor- 
mality, abates,  the  court  may  direct  that  he  may  be  retained  in  custody  for  a  trial  of 
the  merits  of  the  accusation  against  him;  Rowland  v.  State,  126-518. 
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The  word  "  session,"  as  used  in  this  section,  in  respect  of  prosecution  by  informa- 
tion, is  equivalent  to  the  word  "  term  "  when  applied  to  the  sitting  of  a  court.  It  does 
not  mean  that  the  court  must  be  actually  open  for  the  transaction  of  business;  Stefani 
v.  State,  124-8. 

ARTICLE  9  — ARREST  AND  RECOGNIZANCE. 

1706.  Officer  takes  recognizance.  This  section  confers  upon  the  officer  authorized 
to  execute  a  warrant  in  a  criminal  case  the  authority  to  take  the  recognizance  of  the 
person  named  in  the  warrant.  A  proceeding  for  contempt,  because  of  the  diso- 
bedience of  the  process  of  a  court,  is  a  criminal  proceeding,  and  therefore  bailable. 
An  attachment  for  contempt  is  a  warrant  in  a  criminal  action  within  the  meaning  of 
the  section;  and  the  sheriff  having  authority  to  execute  it,  is  authorized  to  accept  bail 
in  the  sum  fixed  by  statute;  Baldwtn  v.  State,  126-31. 

1715.  Informal  recognizance.  Under  this  section,  which  provides  that  no  action 
on  a  recognizance  shall  be  defeated  for  informality  of  the  undertaking,  a  complaint  on 
a  recognizance  conditioned  for  the  appearance  of  a  defendant  to  answer  any  charge  of 
receiving  stolen  goods  that  might  be  preferred  against  him,  is  not  bad  by  reason  of  a 
failure  to  allege  that  an  indictment  was  returned  against  the  principal  in  the  under- 
taking after  the  execution  of  the  recognizance.  If  such  principal  in  the  recognizance 
was  arrested  and  confined  in  jail,  and  was  released  on  the  recognizance,  and  this  is 
alleged  in  the  complaint,  the  conditions  contained  in  the  undertaking,  under  the  pro- 
visions of  this  statute,  are  wholly  immaterial.  The  parties  executing  it  become  bound 
by  it  to  the  full  extent  contemplated  by  the  law  requiring  such  recognizance  as  a  con- 
dition precedent  to  the  release  of  the  principal;  Bernhamer  v.  State,  123-578. 

1721.  Forfeiture.  A  recognizance  conditioned  that  the  principal  therein  shall  ap- 
pear on  the  first  day  of  the  next  terra  of  the  circuit  court  and  abide  the  orders  of 
court.  The  cause  was  continued  and  set  for  trial  on  a  subsequent  day  of  the  term. 
The  court  may,  on  such  latter  day,  lawfully  adjudge  the  forfeiture  of  such  recogni- 
zance, as  to  both  principal  and  surety,  on  the  failure  of  the  former  to  appear  and  an- 
swer; Rubush  v.  State,  112-110. 

This  section  applies  only  to  recognizances  given  in  criminal  cases.  A  judgment  of 
forfeiture  is  not  required  to  be  entered  against  the  obligors  a  bond  given,  in  a  bas- 
tardy proceeding,  conditioned  as  provided  in  section  981,  on  a  condition  precedent 
to  the  institution  of  an  action  thereon.  For  condition  broken  an  action  immediately 
lies  in  the  name  of  the  state;  Clark  v.  State,  ex  rel.,  125-6. 

1721,  1722.  Forfeiture  —  Suit  on  recognizance.  Construing  these  sections  to- 
gether, it  is  clear  that,  in  order  to  maintain  an  action  on  a  recognizance  bond,  it  is 
necessary  that  the  court  should  enter  a  formal  judgment  of  forfeiture  at  the  same 
term  as  the  default  is  entered;  Rubush  v.  State,  1 12-107.  A  judgment  of  forfeiture 
entered  at  a  subsequent  term  is  void.  Nor  does  the  fact  that  the  recognizance  is  a 
continuing  one  change  the  rule.  The  statute  is  express  that  an  action  shall  be  com- 
menced on  the  recognizance  as  soon  as  the  forfeiture  is  entered,  but  the  arrest  of  the 
defendant  thereafter  does  not  defeat  a  recovery  or  collection  of  the  judgment  rendered 
on  a  forfeited  recognizance;  so  that  on  a  continuing  recognizance,  as  well  as  on  one 
which  is  not  continuing,  a  default  may  be  had,  and  judgment  of  forfeiture  entered 
and  suit  brought  for  the  collection  at  any  time  when  the  defendant  fails  to  appear,  as 
required  by  its  terms.  In  such  an  action,  where  the  only  evidence  introduced  is  the 
bond,  the  entry  of  default  and  judgment  of  forfeiture,  no  evidence  being  introduced 
showing  the  bond  to  have  been  executed  by  the  order  of  the  circuit  court,  or  that  a 
criminal  proceeding  was  pending  against  the  principal  obligor  at  the  time  the  bond 
was  executed,  a  finding  adverse  to  the  defendants  is  not  sustained;  M'Guire  v.  State, 
"4-537. 

ARTICLE  10  — PLEADINGS. 

1733.  Form  of  information.  To  authorize  a  prosecution  by  affidavit  and  informa- 
tion (§  1679)  four  things  must  concur  and  are  requisite:  (1)  a  public  offense  must 
have  been  committed;  (2)  the  defendant  must  not  be  under  indictment;  (3)  the  court 
must  be  in  session;  and  (4)  the  grand  jury  must  have  been  discharged  for  the  term 
when  the  affidavit  and  information  are  filed  and  the  prosecution  commenced.  If 
these  four  things  co-exist  the  prosecuting  attorney  has  the  right  to  prosecute  by  in- 
formation.    A  plea  in  abatement  which  does  not  put  in  issue  the  truth  of  these  four 
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facts  is  bad.  Such  plea  must  put  in  issue  the  right  to  prosecute  by  information.  To 
do  this  it  must  allege  facts  to  show  that  there  is  no  right  to  prosecute  the  charge 
against  the  defendant  in  the  cause  on  affidavit  and  information;  State  v.  Drake, 
125-370*. 

1742.  Misnomer  of  the  accused.  It  is  provided,  by  this  section,  that  "  if  a  defend- 
ant be  accused  by  a  wrong  name,  unless  he  declare  his  true  name  before  pleading,  he 
shall  be  proceeded  against  by  the  name  in  the  indictment  or  information."  Where  a 
person  is  charged  before  a  mayor  of  a  city,  sitting  as  a  court,  with  a  misdemeanor 
within  the  jurisdiction  of  the  court  by  the  name  J.  A.,  to  which  he  responds  and  pleads 
not  guilty  and  then,  without  declaring  his  true  name  in  any  other  way,  presents  hit 
application  for  a  change  of  venue,  on  the  ground  of  the  prejudice  of  the  mayor,  in  the 
name  of  M.  E.,  a  judicial  question  is  raised,  by  an  objection  of  the  prosecutor  that 
such  mayor  can  uot  recognize  such  an  application  by  M.  E.,  in  a  prosecution  against 
J.  A.  In  deciding  this  erroneously  or  maliciously  or  corruptly  against  the  person  ac- 
cused the  mayor  does  not  render  himself  civilly  liable  although  the  result  is  a  fine  and 
imprisonment  for  non  payment ;  State,  ex  rel.  v.  Wolever,  127-320. 

1747.  Perjury,  (a)  On  a  prosecution  by  information  it  was  alleged  in  the  affidavit 
that  the  prosecution,  wherein  the  perjury  charged  was  committed,  was  instituted  and 
tried  before  the  mayor  of  Indianapolis,  sitting  as  a  court;  this  sufficiently  describes 
the  court  in  which  the  perjury  is  alleged  to  have  been  committed.  (6)  The  affidavit 
charged  that  the  affidavit  before  the  mayor  was  made  by  Tames  R.  Shea.  The  record 
entry  made  by  the  mayor  stated  that  the  affidavit  was  made  by  R.  Shea;  the  affidavit, 
as  shown  by  the  record,  discloses  the  name  of  "James  R.  Shea"  subscribed  thereto. 
There  was  no  variance;  Stefan i  v.  Stale,  124-6. 

1750.  ATerment  as  to  money.  An  indictment  for  larceny,  charged,  of  the  defend- 
ant, that  he  "did,  then  and  there,  feloniously  steal,  take  and  carry  away  five  dollars  in 
money,  then  and  there  being  of  the  value  of  five  dollars,  and  of  the  goods  and  chattels  " 
etc.  The  indictment  was  otherwise  not  objected  to.  Under  this  section  — if  not  with- 
out the  section — the  indictment  is  sufficient,  for  the  section,  being  in  the  Criminal 
Code,  covers  the  crime  of  larceny.  As  applicable  to  all  criminal  prosecutions,  to 
which  this  section  refers,  every  thing  therein  named  which  circulates  as  money  is 
declared  to  be  money;  so  that,  under  an  indictment  charging  a  larceny  of  money,  any 
one  of  the  different  species  therein  declared  to  be  money  may  be  proven;  Hammond 
v.  State,  121-513;  see  Graves  v.  State,  121-359. 

An  indictment  for  larceny  charging  the  taking  of  $10  in  money  is  sufficient,  so  fir 
as  respects  the  allegation  of  the  subject  matter  of  the  larceny.  Under  such  an  indict- 
ment it  is  not  necessary  to  prove  the  value  of  the  thing  taken  as  value.  In  the  case 
at  bar  the  proof  was  that  it  was  $10  in  money  and  money  is  the  measure  of  value : 
M'Carty  v.  State,  127-225. 

Under  this  section,  in  an  indictment  for  larceny  of  money,  it  is  only  necessary  to 
describe  the  money  stolen  simply  as  money.  Where,  however,  the  indictment  is  not 
framed  hereunder  but,  to  the  contrary,  enters  into  a  description  of  the  money,  and 
notes  which  were  the  subject  of  the  larceny  charged,  with  all  the  particularity  known 
to  the  common  law  formula,  although  such  matters  of  description  are  unnecessary, 
they  must  be  proved  substantially  as  charged;   Lewis  v.  State,  113-60. 

1765.  When  sufficient.  This  section,  as  to  the  sufficiency  of  an  indictment  or  in- 
formation, is  applicable  to  an  affidavit  charging  a  public  offense,  filed  before  a  justice 
of  the  peace;  wherefore,  such  an  affidavit  will  be  sufficient  if  it  can  be  understood 
therefrom  that  a  defendant  is  named  or  described  in  such  affidavit  as  a  person  whose 
name  is  unknown  to  the  affiant  —  as  where  the  affidavit  read,  "that,  at  and  in  the 
county  of  Montgomery  and  state  of  Indiana,  on  the  19th  day  of  May,  1887,  Oscar  Ard 
and  five  other  persons,  whose  names  are  to  affiant  unknown,  did  then  and  there  unlaw- 
fully" etc.;  Ard  v.  State,  114-543.  m 

1755,  1766.  When  sufficient.  Under  these  statutes  an  indictment  will  not  be  held 
bad  because  it  contains  no  statement  of  the  time  at  which  the  crime  charged  was  com- 
mitted, nor  because  the  time  may  be  stated  imperfectly,  unless  time  is  of  the  essence 
of  the  offense  (State  v.  Sammons,  95-22).  An  indictment  returned  into  court  Novem- 
ber 3,  1886,  charged  that  defendant,  "on  November  4,  1886,  the  same  being  the  day 
upon  which  the  general  election  was  then  and  there  being  held  in  said  state  of  Indiana 
for  the  election  of  governor  "  etc.  "  as  was  then  and  there  required  "  etc.,  voted  more 
than  once  etc.  The  indictment  shows  that  it  relates  to  a  past  transaction,  and  that  the 
averments  are  repugnant,  and  time  not  of  the  essence  of  the  offense.  The  court  takes 
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notice  that  a  general  election  for  governor  was  had  November  4,  1884,  less  than  two 
years  prior  to  the  return  of  the  indictment,  and  holds  that  such  indictment  sufficiently 
charges  a  violation  of  the  statute  against  voting  more  than  once;  State  v.  Patterson, 
116-46. 

Where  a  court  is  a  court  of  general  jurisdiction,  in  the  absence  of  any  showing  by 
the  record  that  such  court  was  without  jurisdiction,  the  supreme  court  will  presume 
in  favor  of  its  jurisdiction;  Passmore  v.  Passmore,  113-237:  O'Brien  v.  State,  125-39. 
If  it  affirmatively  appears  in  the  record  and,  also,  by  recital  in  the  copy  of  an  indict- 
ment which  is  contained  in  such  record,  that  the  indictment  was  returned  by  a  grand 
jury  of  a  county  named,  the  presumption  must  be  that  such  grand  jury  was  lawfully 
empanelled.  The  circuit  court  of  the  county  to  which  the  cause  is  taken  by  change  of 
venue  will  not,  in  such  case,  be  deprived  of  jurisdiction  on  the  ground  that  there  is 
nothing  in  the  transcript  or  in  the  copy  of  the  indictment  to  show  that  the  grand  jury 
was  duly  empanelled.  Reasonable  certainty  is  all  that  is  required;  O'Brien  v.  State, 
125-40. 

Indictment  for  forgery.  If  the  instrument  alleged  to  be  forged  is  lost,  destroyed, 
in  the  hand  of  the  accused,  or  its  whereabouts  are  unknown  to  the  grand  jury  return- 
ing the  indictment,  such  instrument  need  not  be  set  out  in  hacc  verba  in  the  indictment; 
it  is  all  sufficient  in  either  of  such  cases  to  set  out  the  substance  of  and  describe  the 
instrument,  and  state  the  reason  why  the  grand  jury  is  unable  to  set  it  out  in  haec 
verba.  Wherefore,  in  such  a  case  if  the  indictment  clearly  sets  forth,  in  plain  and  con- 
cise language,  the  offense  with  which  the  defendant  is  charged,  with  such  certainty 
that  the  court  may  pronounce  judgment  upon  a  conviction,  according  to  the  right  of 
the  case  that  is  all  that  is  required.  Nor  will  such  an  indictment  be  bad  because  it 
states  two  reasons  why  the  forged  instrument  is  not  set  out  in  haec  verba,  which  are 
connected  with  a  disjunctive  conjunction.  Contradictor}'  and  repugnant  allegations 
do  not  constitute  a  ground  to  quash  the  indictment,  unless  it  contains  matter  which,  if 
true,  would  bar  the  prosecution;  State  v.  Callahan,  124-366. 

1756.  When  not  to  be  quashed.  Clause  8  of  this  section  provides  that  no  infor- 
mation shall  be  quashed  for  an  omission  to  state  the  time  at  which  an  offense  was  com- 
mitted, in  any  case  in  which  time  is  not  of  the  essence  of  the  offense.  Time  is  not  of 
the  essence  of  a  misdemeanor  constituted  of  an  assault  and  battery;  wherefore  an  in- 
formation charging  such  offense  need  not  state  the  time  at  which  the  offense  was  com- 
mitted; Myers  v.. State,  121-16. 

1759.  Motion  to  quash.  A  motion  to  quash,  or  a  motion  in  arrest  of  judgment, 
reaches  the  indictment  and  nothing  more.  If  the  defendant  seeks  to  make  any  ques- 
tion as  to  the  qualification  of  the  grand  jury,  or  any  member  of  the  panel,  or  any  ques- 
tion as  to  whether  the  grand  jury  was  properly  empanelled,  or  as  to  whether  the  indict- 
ment was  properly  returned  in  to  open  court,  he  must  do  so  by  a  proper  plea;  Ford  v. 
State,  112-377. 

An  information  or  indictment  must  state  "with  sufficient  certainty  "  the  facts  con- 
stituting the  offense  intended  to  be  charged,  or  it  must  be  held  bad  on  motion  to  quash; 
generally,  however,  the  indictment  or  information  will  be  sufficient  to  withstand  such 
motion  if  it  charge  the  offense  in  the  language  of  the  statute,  or  in  terms  substantially 
equivalent  thereto.  Under  this  section  any  " contradictory  and  repugnant"  matter, 
other  than  such  "matter  which,  if  true,  would  constitute  a  legal  justification  of  the 
offense  charged  or  other  legal  bar  to  the  prosecution,"  would  afford  no  ground  for 
quashing  the  pleading.  .  Where  the  offense  is  charged  with  sufficient  certainty — such 
matter  must  be  regarded  as,  at  most,  mere  surplusage;  Trout  v.  State,  11 1-502. 

1762.  Arraignment.  Where,  in  a  criminal  case,  the  record  does  not  show  that 
the  accused  was  arraigned,  or  waived  arraignment,  nor  that  a  plea  was  entered  either 
by  or  for  him,  there  is  no  alternative  but  to  reverse  the  judgment  of  conviction; 
Hicks  v.  State,  111-403^ 

1763.  Plea  of  not  gufty.  Under  the  positive  terms  of  this  section  it  is  held  that 
where  a  criminal  prosecution  is  commenced  in  a  criminal  or  circuit  court  the  record, 
on  appeal  to  the  supreme  court,  must  show,  affirmatively,  that  the  defendant  was 
arraigned,  or  waived  arraignment,  and  that  he  pleaded  to  the  indictment  or  informa- 
tion, or  that,  standing  mute  and  refusing  to  answer,  a  plea  was  entered  for  him  by 
the  court.  It  is  not,  however,  necessary  in  a  prosecution  originating  before  a  justice 
of  the  peace,  that  the  record  on  appeal  to  the  supreme  court  should  affirmatively 
show  such  an  arraignment  or  plea,  either  before  the  justice  or  the  circuit  court;  Weir 
v.  State,  115-211,  following  Johns  v.  State,  104-557. 
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1766.  Acquittal  for  insanity.  Where  there  is  mental  incapacity,  within  the  mean- 
ing of  the  law,  it  does  not  merely  mitigate  the  offense  but  constitutes  a  complete 
defense.  Where  there  is  mental  capacity  within  the  meaning  of  the  law  there  is 
criminal  responsibility;  where  there  is  no  such  mental  capacity  there  is  an  entire 
exemption  from  criminal  responsibility.  It  is  not  error,  therefore,  to  instruct  a  jury 
that  **  partial  "  insanity  is  a  defense  in  a  prosecution  for  crime.  The  mental  capac- 
ity, be  it  strong  or  weak,  does  not  affect  the  question  of  punishment,  for  if  one 
accused  is  of  unsound  mind,  within  the  meaning  of  the  law,  there  can  be  no  punish- 
ment; Warner  v.  State,  1 14-142. 

If  on  the  trial  of  an  indictment  the  evidence  be  of  such  a  character  as  to  create  a 
reasonable  doubt  whether  the  accused  was  of  unsound  mind  at  the  time  the  criminal 
act  was  committed,  he  is  entitled  to  a  verdict  of  acquittal.  A  person  may  have  suffi- 
cient mental  capacity  to  know  right  from  wrong  and  to  be  able  to  comprehend  the 
nature  and  consequences  of  his  act  and  yet  not  be  criminally  responsible  for  his  acts; 
for,  if  the  will  power  is  so  impaired  that  he  can  not  resist  an  impulse  to  commit  a 
crime,  he  is  not  of  sound  mind  (see  Conway  v.  State,  118-482).  If  the  lack  of  will 
power  is  the  result  of  a  diseased  state  of  the  mind,  there  is  mental  unsoundness 
within  the  meaning  of  the  law.  If  the  will,  however,  is  simply  overborne  by  un- 
governed  passion,  there  may  be  criminal  amenability;  Plake  v.  State,  121-435. 

ARTICLE  11— VENUE. 

1767.  Plea  of  guilty.  Where  a  defendant  is  arraigned  before  a  court  having- 
jurisdiction  to  hear  and  determine  the  charge  and  to  adjudge  the  punishment  affixed 
to  the  offense  and  pleads  guilty,  which  plea  has  been  received,  accepted  and  entered 
and  all  other  steps  in  fulfilment  of  the  law  have  been  taken,  so  that  nothing  further  re- 
mains  to  be  done  except  to  assess  the  punishment,  he  has  been  put  in  jeopardy.  So  if 
—  as  in  the  case  at  bar  —  the  prosecuting  attorney,  at  this  stage  of  the  proceeding, 
shall  voluntarily  dismiss  the  prosecution,  such  defendant  can  not  again  be  put  on 
trial  for  the  same  offense;  Boswell  v.  State,  11 1-48. 

1769.  Affidavit  for  change.  Where  the  affidavit  for  a  change  of  venue  is  not 
filed  until  after  the  day  fixed  by  a  rule  of  court,  and  no  sufficient  showing  is  made  to 
excuse  the  delay  and  non  compliance  with  the  rule,  it  is  not  erroneous  to  overrule 
the  motion  for  the  change;  Lott  v.  State,  122-394. 

There  being  a  rule  of  the  trial  court  that  an  application  for  change  of  venue  must 
be  made,  at  least,  five  days  before  the  day  on  which  the  cause  is  set  for  trial,  unless 
sufficient  cause  is  shown  for  delay,  such  cause  will  be  shown  by  a  showing  that  the 
applicant  for  a  change  of  judge  had  not  the  knowledge  of  the  bias  and  prejudice  of 
the  presiding  judge,  on  account  of  which  he  seeks  the  chartge,  in  time  to  make  the 
application  within  the  time  prescribed  by  the  rule  of  court.  It  is  not,  however,  error 
to  overrule  an  application  for  a  change  of  venue,  made  after  the  time  prescribed  by 
such  rule,  which  presents  as  the  only  excuse  for  the  delay  that  the  party  making  the 
affidavit  was  an  attorney  engaged  in  the  trial  of  another  cause  in  another  court  and 
was  thus  prevented  from  inspecting  the  trial  calendar,  which  had  been  exposed 
in  its  customary  place  during  twelve  days  before  the  trial  of  the  cause  referred  to 
commenced;  Bernhamer  v.  State,  123-579. 

The  statute  commits  the  question  of  a  change  of  venue,  to  grant  or  refuse  the  ap- 
plication, in  a  criminal  case,  to  the  discretion  of  the  trial  court.  If  the  supreme  court 
can  interfere  in  such  a  case  it  is  only  where  there  is  a  clear  and  manifest  abuse  of  dis- 
cretion shown;  Quinn  v.  State,  123-60. 

1770.  Special  Judge.  This  section  gives  to  the  court  a  right,  when  a  change  of 
venue  is  taken  from  the  presiding  judge,  to  appoint  an  attorney  if,  in  the  opinion  of 
the  court,  it  shall  be  difficult,  for  any  cause,  to  procure  the  attendance  of  a  regular 
judge.  The  right  to  appoint  rests  wholly  in  the  discretion  of  the  court;  Walter  v. 
Walter,  117-249. 

1771.  Change  from  county.  A  motion  for  a  change  of  venue  on  account  of  the 
bias  and  prejudice  of  the  citizens,  in  a  criminal  case,  is  one  in  which  the  granting  or 
refusing  the  change  is  wholly  within  the  discretion  of  the  court;  Dronebergerv.  State, 
1 1 2-106. 

It  is  made  the  duty  of  the  clerk  of  the  court  wherein  the  cause  originated,  on  a 
change  of  venue  from  the  county,  to  make  a  transcript  of  the  proceedings  had  in  the 
court  when  the  change  is  had,  to  seal  it  up,  together  with  the  original  papers,  and  to 
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deliver  the  same  to  the  sheriff  of  his  county.  It  is  made  the  duty  of  such  sheriff  to 
deposit  the  package  in  the  office  of  the  clerk  of  the  proper  court  of  the  county  to 
which  the  change  of  venue  is  taken.  When  such  transcript  has  found  its  way  to  the 
court  to  which  the  venue  was  changed,  it  must  be  presumed  that  it  did  so  in  the  man- 
ner prescribed  by  the  statute,  and,  in  the  absence  of  a  showing  to  the  contrary,  the  pre- 
sumption must  be  that  the  original  papers  accompanied  the  transcript.  If  the  fact 
were  otherwise  it  is  incumbent  on  the  defendant  to  make  such  fact  appear  affirma- 
tively in  order  that  he  may  raise  a  question  of  jurisdiction  on  the  allegation  of  such 
as  a  fact;  O'Brien  v.  State,  125-41. 

1778,  1779.  Costs  of  change.  As  regards  the  ordinary  costs  taxed  in  a  criminal 
cause  on  a  change  of  venue,  the  court  trying  the  cause  is,  by  these  sections,  as  fully 
prohibited  from  allowing  them  as  a  charge  against  the  county  treasury  as  is  the  court 
from  which  the  change  was  taken,  and  no  county  is  any  more  liable  for  such  costs 
than  other  costs  in  criminal  cases;  Ex  p.  Harrison,  112-334. 

ARTICLE  12  — CONTINUANCE. 

1781.  Affidavit  of  accused.  An  affidavit  for  continuance  because  of  the  absence 
of  non  expert  witnesses  who  will  testify  that  the  accused  was  of  unsound  mind  when 
he  killed  the  deceased  as  is  charged  against  him  is  defective  in  not  stating  that  such 
witnesses  will  testify  to  specific  facts  indicating  insanity,  for  without  these  specific 
facts  the  opinion  of  the  witnesses  would  be  both  immaterial  and  incompetent.  Fur- 
thermore, under  this  section,  if  the  state  should  be  willing  to  admit  evidence  of  an 
opinion  —  merely  as  an  opinion  —  it  could  not  do  so,  inasmuch  as  the  prosecutor 
must  admit  what  is  stated  in  the  affidavit  to  be  true,  not  merely  that  the  witness 
would  testify  to  it  if  present;  Warner  v.  State,  114-138. 

Application  for  continuance  on  the  ground  of  the  absence  of  a  witness.  The  cause 
was  set,  December  11,  for  hearing  on  Wednesday,  December  18;  later  the  court  changed 
the  trial  day  to  Monday,  December  16.  The  prosecuting  attorney  applied  for  a  continu- 
ance on  the  ground  that  because  of  the  change  of  the  time  for  trial,  made  by  the  court, 
he  had  not  been  able  to  secure  the  attendance  of  a  certain  witness,  named  in  the  affi- 
davit. An  affidavit  which  does  not  show  when  the  state  was  informed  of  the  change 
of  the  time  appointed  for  the  trial  is  insufficient  —  in  such  a  case  the  court  having  a 
right  to  change  the  time,  without  consulting  the  prosecuting  attorney,  it  was  incum- 
bent on  the  latter  to  show  want  of  notice  in  season  to  secure  the  testimony  of  the  wit- 
ness; State  v.  Place,  127-194. 

ARTICLE  13  — RIGHTS  OF  ACCUSED. 

1786.  Accused  must  be  present.  Under  this  section  on  the  trial  of  a  person  prose- 
'cuted  for  an  offense  punishable  by  death  or  by  confinement  in  the  state  prison  or 
county  jail  the  presence  of  the  defendant's  counsel  does  not  meet  the  requirement  of 
the  statute  that  the  defendant  shall  be  present.  He  must  be  personally  present,  un- 
less he  in  some  way  waives  that  right.  If  the  trial  is  had,  or  any  substantial  part  of 
it,  in  the  absence  of  the  accused  without  his  consent,  the  statute  is  violated  and  his 
rights  invaded.  Instructing  the  jury  is  clearly  a  part  of  the  trial.  Wherefore,  if  the 
jury,  after  having  retired,  is  called  back  in  to  the  court  room  and  an  erroneous  instruc- 
tion is  withdrawn  or  corrected,  by  a  statement  of  the  court,  in  the  absence  of  the  de- 
fendant, charged  with  a  crime  of  the  class  aforementioned,  it  is  error  fatal  to  the  judg- 
ment; Roberts  v.  State,  111-341. 

1788.  Aocessory  before  the  fact.  The  amendment  of  this  section  by  the  act  of 
1889  (see  §  1788,  edit.  1888)  which  declares  who  shall  be  deemed  an  accessory  before 
the  fact  —  in  this  case  to  the  crime  of  murder  —  and  prescribes  the  punishment,  makes 
no  change  in  the  former  law  except  as  to  the  remedy,  by  the  introduction  of  the  words 
"  may  be  charged  by  indictment  or  affidavit  and  information,"  either  before  or  after 
the  principal  offender  is  charged  etc.  the  word  "  charged  "  being  inserted  by  the  amend- 
ment. (<z)The  change  made  does  not  take  away  the  right  of  the  state  to  prosecute  for 
a  felony  committed  prior  to  its  enactment ;  a  change  in  the  remedy  is  not  within  the 
constitutional  inhibition  in  respect  of  ex  post  facto  laws,  (fi)  An  amendatory  statute, 
defining  an  offense  in  substantially  the  same  language  as  that  employed  in  the  statute 
it  amends  —  simply  re-enacting  it  —  does  not  deprive  the  state  of  the  right  to  prosecute 
for  an  offense  committed  before  the  act  became  effective  ;  Sage  v.  State,  127-18. 


Digitized  by  VjOOQIC 


123  Criminal  Procedure  —  Notes.       §§  1796-1803 

Where  death  results  from  a  felonious  act  of  the  principal,  brought  about  by  the 
counsel  or  command  of  the  accessory,  the  latter  is  guilty ;  although  death  may  not 
have  resulted  immediately  or  directly  from  the  act  of  either  of  the  wrong  doers.  It  is 
not  necessary  that  death  should  be  the  proximate  result  of  the  felonious  act.  Nor  is 
it  necessary  that  the  acts  or  words  of  the  accessory  should  directly  incite  or  expressly 
command  the  principal  to  commit  the  homicide ;  it  is  enough  if  it  appears  that  the  acts 
or  words  of  the  accessory  were  intended  to  secure  the  unlawful  killing  of  the  deceased 
and  that  they  effected  that  result ;  Sage  v.  State,  127-30. 

ARTICLE  15— EVIDENCE. 

1796.  Rules.  By  force  of  this  section  the  rule  as  to  the  impeachment  of  a  witness 
in  a  civil  action  governs  on  the  trial  of  a  criminal  cause.  It  has  been  repeatedly  de- 
cided that  under  section  607  a  party  may  contradict  his  own  witness  by  evidence  of 
statements  made  out  of  court.  The  only  limitation  is  that  the  witness  shall  not  be 
contradicted  unless  he  has  given  testimony  prejudicial  to  the  party  by  whom  he  was 
called;  Conway  v.  State,  118-488. 

1798.  Who  are  competent  witnesses.  It  is  not  error  to  refuse  an  instruction, 
asked  in  behalf  of  defendant,  as  to  the  duty  of  the  jury  in  respect  of  the  failure  of  a 
defendant  to  testify  in  his  own  behalf,  as  provided  for  in  this  section  (clause  4),  un- 
less such  an  instruction  is  asked  for  (§  1823))  and,  it  is  too  late  to  ask  it  when  —  as  in 
this  case  —  the  argument  in  the  cause  has  been  closed  and  the  case  has  been  given 
over  to  the  jury;  Grubb  v.  State,  117-278. 

One  jointly  indicted  with  another  as  an  accomplice  in  crime  is  a  competent  wit- 
ness for  the  prosecution  on  the  trial  of  the  principal,  if  he  consents  to  testify,  and  the 
Revised  Statutes  have  abolished  the  distinction  which  the  pronouncing  of  judgment 
formerly  made  in  regard  to  a  witness,  that  was  infamous,  §  243,  p.  83,  and  2  R.  S.,  1852; 
Conway  v.  State,  118-484. 

1800.  Witness  as  to  misdemeanor.  Several  persons  being  on  trial  for  rape,  the 
prosecutrix  may  be  required  to  answer  a  question,  propounded  on  cross  examination, 
as  to  whether  she  had  not,  a  short  time  before  the  crime  was  alleged  to  have  been 
committed,  voluntarily  had  sexual  intercourse  with  one  of  the  defendants  accused 
by  her  and  indicted  with  them,  but  as  to  whom  the  prosecution  had  been  dismissed. 
In  such  case  she  can  not  refuse  to  answer  on  the  ground  that  her  answer  might 
criminate  her',  for,  even  if  it  so  tended,  this  section  prohibits  testimony  given  under 
such  circumstances  from  being  used  in  any  prosecution  against  the  witness;  Bed- 
good  v.  State,  115-279. 

1802.  Confessions.  A  policeman,  in  company  with  another,  visited  a  prisoner  in 
the  county  jail  under  charge  of  homicide;  the  prisoner  at  first  denied  his  guilt,  but 
after  some  conversation  the  policeman  said  to. him,  '*  Benson,  there  is  only  one  way 
out  of  this,  and  that  is,  tell  the  truth."  After  this  remark,  the  prisoner  confessed 
the  killing.  The  officer's  remark  was  merely  an  inducement  —  not  a  threat.  The 
evidence  was  properly  admitted,  inducements  and  confessions  are  admissible  to- 
gether, under  this  section;  Benson  v.  State,  110-490. 

1803.  General  moral  character.  Under  this  section  it  is  competent  on  the  question 
of  the  credibility  of  a  witness,  in  a  criminal  cause,  to  prove  his  general  moral  character. 
So,  when  one  who  is  accused  of  a  crime  and  on  trial  avails  himself  of  the  privilege  of 
testifying  in  his  own  behalf,  he  assumes  the  position  of  a  witness,  subject  to  all  the  rules 
which  govern  the  examination  of  witnesses,  without  a  right  to  interpose  any  consti- 
tutional provision  as  a  shield  to  protect  him  against  a  legitimate  cross  examination. 
His  credibility  may  be  assailed  in  substantially  the  same  method  as  that  of  any 
other  witness,  and  where  the  accused  has  been  confined  in  prison  during  the  period 
intervening  between  the  perpetration  of  the  crime  and  the  trial,  evidence  as  to  gene- 
ral moral  character  is  properly  directed  to  the  time  of  the  doing  of  the  criminal  act; 
Keyes  v.  State,  122-531. 

Where  defendant  in  a  criminal  case  testifies  as  a  witness  in  his  own  behalf  it  is 
competent  for  the  state  to  call  witnesses  to  testify  to  the  general  bad  moral  character 
of  the  accused.  A  defendant  in  such  case  testifying  in  his  own  behalf  is  subject  to  the 
same  rules  of  examination  and  impeachment  as  other  witnesses;  Keyes  v.  State,  122- 
531.  After,  however,  evidence  has  been  introduced  as  to  such  general  bad  moral 
character  of  the  accused,  who  has  so  testified  for  himself,  it  is  not  competent  for  the 
state  to  prove  the  defendant's  reputation  in  regard  to  the  commission  of  a  specific 
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unlawful  act.  Proof  can  not  be  properly  introduced  by  the  state  of  specific  traits  of 
character  of  the  defendant,  unless  the  accused  first  puts  such  traits  of  character  in 
issue  by  the  introduction  of  evidence  as  to  his  general  reputation  in  that  respect: 
Drew  v.  State,  124-13. 

The  opinion  of  a  witness  as  to  character  of  one  accused  can  not  be  given  to  the 
jury  through  the  medium  of  an  impeaching  question  or  that  of  impeaching  evidence: 
Huber  v.  State,  126-188. 

Where  a  witness,  whose  character  it  is  sought  to  impeach,  has  been  imprisoned  in 
a  prison  of  the  state,  remote  from  the  place  of  her  residence  and  for  several  years  in- 
tervening between  the  time  of  the  trial  and  the  time  she  last  resided  at  her  former  home 
has  been  so  confined  in  prison,  it  is  not  error  to  refuse  to  permit  a  witness  who  has 
testified  as  to  the  character  of  the  witness  sought  to  be  impeached  at  the  time  she  re- 
sided at  her  former  home,  to  testify  as  to  the  general  character  of  such  witness,  at  such 
former  residence,  at  the  time  of  the  trial ;  Sage  v.  State,  127-26. 

1806.  Proof  in  rape.  Under  this  statute — however  it  may  have  been  at  common 
law —  the  slightest  penetration  of  the  genital  organ  of  the  male  in  to  that  of  the  female 
is  sufficient,  the  other  elements  of  the  crime  being  present,  to  establish  guilt.  Pene- 
tration, like  any  other  element  of  crime,  may  be  established  by  circumstantial  evi- 
dence; Taylor  v.  State,  n  1-280. 

1815.  Gaming  houses.  This  section  provides  that  "  it  shall  be  sufficient  evidence 
that  any  building  or  other  place  was  rented  for  the  purpose  of  gaming,  if  such  gaming 
was  actually  carried  on,  and  the  owner  or  lessor  thereof  knew  or  had  good  reason  to 
believe  that  the  lessee  suffered  gaming  therein,  and  such  owner  or  lessor  took  no 
sufficient  means  to  prevent  or  restrain  the  same."  This  a  valid  constitutional  enact- 
ment (Morgan  v.  State,  117-560).  It  has  often  been  held  that  the  legislature,  in  defin- 
ing a  crime,  may,  also,  enact  that  proof  of  facts  which  are  universally  recognized  as 
indicating  guilt  shall  be  deemed  prima  facie  evidence  of  the  commission  of  an  offense 
defined  by  statute.  These  statutes  only  prescribe,  to  a  certain  extent,  what  legal 
effect  shall  be  given  to  a  particular  species  of  evidence,  if  it  stands  entirely  alone  and 
unexplained.  Statutes  which  undertake  to  make  proof  of  certain  facts  absolute  or 
conclusive  of  guilt  are  unconstitutional.  Those  which  merely  declare  statutory  pre- 
sumptions affecting  the  burden  of  proof  are  valid;  Voght  v.  State,  124-359. 

This  section,  prescribing  what  shall  be  sufficient  evidence  that  a  place  was  rented 
for  the  purpose  of  gaming,  is  not  unconstitutional  as  being  in  derogation  of  the  right 
of  the  jury  to  determine  both  the  law  and  the  facts  in  a  criminal  cause.  An  instruc- 
tion to  the  jury,  in  accordance  with  the  terms  of  the  statute,  is  therefore  proper;  Mor- 
gan v.  State,  117-570. 

ARTICLE  16  — TRIAL. 

1823.  Order  of  trial  This  section  (clause  5)  makes  it  the  duty  of  the  court  in 
charging  the  jury  to  "state  to  them  all  matters  of  law  which  are  necessary  for  their 
information  in  giving  their  verdict."  Under  this  requirement  it  is  always  of  doubtful 
propriety  for  the  court  to  instruct  a  jury  in  such  a  way  as  to  cause  the  jurors  to  con- 
clude that,  from  the  absence  of  certain  evidence  or  facts,  they  may  infer  other  facts; 
Coleman  v.  State,  1 11-568. 

1837.  Verdict.    This  section  requires  that,  when  the  defendant  is  found  guilty,  the 
jury  must  state,  in  the  verdict,  the  amount  of  the  "fine  and  punishment"  to  be  inflicted 
Information  for  trespass  (§  1941);    verdict,  "we,  the  jury,  find  the  defendant  guilty 
and  assess  her  '  punishment1  at  the  sum  of  five  dollars."     No  error  prejudicial  to  the 
substantial  rights  of  defendant;  Beggs  v.  State,  122-56. 

1838.  Judgment.  In  a  criminal  case  the  jury  may  be  instructed  that  if  the  defend- 
ant is  found  guilty  the  jury  may,  in  its  discretion,  bv  the  verdict,  exempt  him  from 
all  costs;  State  v.  Sevier,  117-339. 

ARTICLE  17 —  NEW  TRIAL. 

1842.  Causes  —  Motion  when.  This  section  is  new  legislation,  of  1881,  wholly 
different  in  most  of  its  provisions  from  section  142  of  the  Criminal  Code  of  1852, 
prescribing  the  causes  for  which  a  new  trial  should  be  granted  in  criminal  cases 
(2  R.  S.,  1876,  p.  409),  in  this,  that  this  section  includes  all  the  causes  for  new  trial 
which  appear  in  the  Civil  Code  of  1881,  which  is  almost  a  literal  re-enactment  of  sections 
352  and  355  of  the  Civil  Code  of  1852.     Inter  alia,  newly  discovered  evidence  and 
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accident  and  surprise  were  adopted  into  the  Criminal  Code  as  causes  from  the  Civil 
Code.  As  causes  for  new  trial  in  civil  actions  the  two  causes  last  mentioned,  M  must 
be  sustained  by  affidavit  showing  their  truth; "  there  is  no  corresponding  requirement 
of  the  Criminal  Code,  but  by  section  1900  all  the  laws  and  usages  of  this  state 
statutory,  or  otherwise,  relating  to  pleadings  or  practice  not  inconsistent  with  the  pro- 
visions of  the  Criminal  Code  of  1S81,  so  far  as  the  same  may  operate  in  aid  thereof  or 
supply  any  omitted  case,  are  continued  in  force.  In  this  state  of  case  it  is  held  that 
when  a  new  trial  is  asked  on  the  ground  of  newly  discovered  evidence  or  accident 
and  surprise,  the  application  must  be  sustained  by  affidavit,  as  in  a  civil  case;  M'Clure 
v.  State,  1 16-170. 

The  statute  provides  that  a  motion  for  a  new  trial  may  be  filed  after  judgment.  The 
fact  that  a  court  renders  judgment  in  a  criminal  case  before  the  filing  of  such  a  mo- 
tion does  not  prejudice  the  right  of  a  defendant.  The  right  to  'file  such  motion  is  a 
statutory  right;  the  defendant  under  the  statute  may  file  it  at  any  time  during  the 
term,  and  the  court  is  under  no  obligation  to  delay  the  judgment  until  the  last  day  of 
the  term;  Quinn  v.  State,  123-61. 

An  application  for  new  trial  on  the  ground  of  newly  discovered  evidence  is  fatally 
defective  when  the  affidavit  of  the  witness,  alleged  to  have  been  newly  discovered,  is 
not  produced.  The  rule  is  not  changed  by  the  fact  that  the  defendant,  applying  for 
the  new  trial,  is  in  custody;  Quinn  v.  State,  123-61. 

ARTICLE  18  — ARREST  OF  JUDGMENT. 

1843.  Oauief.  A  motion  in  arrest  of  judgment  reaches  only  the  indictment.  It 
reaches  no  question  as  to  the  qualifications  or  empanelling  of  the  grand  jury,  or  as 
to  whether  the  indictment  was  properly  returned  in  to  court.  These  questions  must 
be  raised  by  appropriate  plea;  Ford  v.  State,  112-377. 

If  an  indictment  or  information  does  not  contain  all  the  essential  elements  of  a  public 
offense  a  motion  in  arrest  of  judgment  will  be  sustained.  In  view,  however,  of  sec- 
tion 1891,  which  section  is  held  to  apply  to  the  consideration  of  criminal  cases  on 
appeal  (Trout  v.  State,  107-578),  the  court  does  "not  regard  technical  errors  or  de- 
fects or  exceptions  to  any  decision  or  action  of  the  court  below  which  did  not,  in  the 
opinion  of  the  supreme  court,  prejudice  the  substantial  rights  of  the  defendant,"  and 
follows  the  rule  that  where  the  indictment  or  information  contains  all  the  essential 
elements  of  a  public  offense,  even  though  imperfectly  stated,  it  will  be  sufficient  to 
withstand  a  motion  in  arrest  of  judgment ;  Nichols  v.  State,  127-410. 

1847.  Time  for  bill.  The  power  of  the  court  to  extend  the  time  within  which  a 
bill  of  exceptions  may  be  filed,  after  the  close  of  the  term,  in  a  criminal  cause,  is 
limited' to  sixty  days  after  the  judgment  is  rendered.  A  prosecuting  attorney  may, 
when  further  appearing  in  a  criminal  cause,  withhold  any  objection  to  a  bill  of  ex- 
ceptions, but  he  has  no  power  to  fix  the  time  in  the  first  instance,  or  to  extend  the 
time  after  it  has  been  fixed  by  the  court.  As  a  consequence  he  can  not  enter  into 
any  agreement  concerning  such  extension  of  time  which  will  bind  any  other  person 
or  tribunal;  Bartley  v.  State,  11 1-359. 

In  a  criminal  case  a  bill  of  exceptions  filed  later  than  sixty  days  after  the  rendition 
of  judgment,  is  not  properly  in  the  record;  Bartley  v.  State,  111-358.  Wherefore, 
where  the  court  extended  the  time  for  the  filing  of  the  bill,  and  the  bill  was  filed  sixty- 
seven  days  after  the  rendition  of  the  final  judgment,  it  was  held  not  to  be  in  the  record, 
the  court  having  no  power  to  extend  the  time  of  filing  beyond  the  statutory  period  of 
sixty  days;  Marshall  v.  State,  123-130. 

A  bill  which  fails  to  show  that  it  was  filed  in  the  trial  court  within  the  time  limited 
by  the  court,  and  "  filed  by  the  clerk  "  does  not  import  evidence  contained  therein  into 
the  record;  Stewart  v.  State,  113-509. 

ARTICLE  22  — GENERAL  PROVISIONS. 

1897.  Corporations  punishable.  Under  this  section  a  corporation  may  be  prose- 
cuted criminally  for  obstructing  a  public  highway.  The  fact  that  there  may  be  a  rem- 
edy by  a  writ  of  mandate  to  compel  the  corporation  to  remove  the  obstruction  or  nui- 
sance is  not  a  bar  or  defense  against  a  prosecution  for  maintaining  the  nuisance.  Man- 
damus may  be  one  remedy  —  it  is  not  an  exclusive  remedy;  State  v.  B.,  O.  &  C.  RR. 
Co..  120-299. 
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Chapter  5. 
CRIMES. 


AST. 

2.  Against  the  person. 

3.  Against  property. 

5.     Against  public  moruls. 


7.  Against  health. 

8.  Against  public  policy. 


ARTICLE  2  — AGAINST  THE  PERSON. 

SBC.  I  SBC. 

6741.    Sale,  gift  etc.  of  tobacco  to  child.  |  6749;    Misdemeanor—  Penalty. 

An  Act  making  it  unlawful  to  give,  barter  or  sell  tobacco  to  certain  children,  or  to  others  for  their  use 
or  to  induce  said  children  to  use  the  same  and  providing  penalties  for  the  violation  thereof.  [Ap- 
proved March  9, 1889;  in  force  May  10, 1889 ;  S.,  1889,  P-  97x* 

6741.  Sale,  gift  etc.  of  tobacco  to  child.  Sec.  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana,  That  it  shall  be  unlawful  for 
any  person  or  persons  to  give,  barter  or  sell,  either  directly  or  indirectly, 
to  any  child,  or  children  under  the  age  of  sixteen  years,  any  tobacco, 
cigars,  or  cigarette,  to  be  chewed  or  smoked  by  said  child  or  children;  or 
to  give,  barter  or  sell  the  same  to  any  person  whomsoever  with  knowledge 
that  the  same  is  to  be  chewed  or  smoked  by  any  child  under  the  age  afore- 
said; or  to  persuade,  advise,  counsel  or  compel  any  child  under  said  age 
to  chew  or  smoke  tobacco. 

6742.  Misdemeanor — Penalty.  §2.  Any  person  who  violates  the 
provisions  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor  and,  on 
conviction  thereof,  shall  be  fined  in  any  sum  not  less  than  one  dollar  nor 
more  than  ten  dollars. 

ARTICLE  3  —  AGAINST  PROPERTY. 

sac.  sac 

6743.  Arson. 

6744.  Emergency. 

6745.  Insolvent  banking— Embezzlement  by  bank- 

er, broker  etc. 

6746.  Evidence  —  Failure  etc. 

6747.  Repealing  clause. 


6748.  Mortgaged  property,  removing  etc. 

6749.  Turnpike  or  gravel  road,  injuring. 


6750.  Dynamite,  unlawful  sale,  use  etc. 

675 1 .  Unlawful  manufacture  —  Transportation. 

6753.  Unlawful  sale,  gift  etc. 
6753*  Unlawful  carrying  —  Deposit. 

6754.  Emergency. 

6755.  Unlawful  use. 

6756.  Misdemeanor —  Penalty. 
6736a.  Emergency. 


An  Act  to  amend  section  twenty-six  (96)  of  an  act  entitled  "  An  act  concerning  public  offenses  and 
their  punishment,"  approved  April  14, 1881,  the  same  being  section  1937  of  the  Revised  Statutes 
of  1881.    [Approved  and  in  force  March  9, 1891;  S.,  1891,  p.  403. 

6743.  [1927]  Arson.  Sec.  i.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Indiana,  That  section  twenty-six  (26)  of  an  act  entitled 
"  An  act  concerning  public  offenses  and  their  punishment,"  the  same  be- 
ing section  1927  of  the  Revised  Statutes  of  1881,  be  and  the  same  is  hereby 
amended  so  [as  to  read]  as  follows:  Section  h  Whoever  wilfully  and 
maliciously  burns  or  attempts  to  burn  any  dwelling  house  or  other  building 
finished  or  unfinished,  occupied  or  unoccupied,  whether  the  building  be 
used  or  intended  for  a  dwelling  house  or  any  other  purpose;  or  any  boat, 
wharf  boat,  water  craft  or  vessel,  finished  or  unfinished;  any  reaping  ma- 
chine, mowing  machine,  threshing  machine,  separator,  clover  huller,  wagon, 


Digitized  by  VjOOQIC 


127  Against  Property.  §§6744-6748 

plow,  cultivator,  or  any  agricultural  or  farming  implement;  or  any  bridge, 
whether  wholly  within  this  state  or  not;  or  any  cord  wood  in  a  pile ;  or 
any  rick,  stack,  or  shock  of  grain,  hay  or  straw ;  or  any  grain  not  severed 
from  the  ground;  or  any  fence  of  whatever  constructed;  or  the  material 
intended  for  the  construction  of  any  such  house,  building,  boat,  bridge, 
fence,  reaping  machine,  mowing  machine,  threshing  machine,  separator, 
clover  huller,  wagon,  plow,  cultivator  or  any  other  agricultural  or  farming 
implement;  or  any  tan  bark,  tree,  timber  or  lumber;  or  any  railroad  car  or 
a  water  tank  connected  with  a  railroad,  the  property  so  burned  or  attempted 
to  be  burned,  being  of  the  value  of  twenty  dollars  or  upwards,  arid  being 
the  property  of  another,  or  being  insured  against  loss  or  damage  by  fire ; 
and  the  burning  or  attempting  to  burn  being  with  intent  to  prejudice  or 
defraud  the  insurer,  is  guilty  of  arson,  and  upon  conviction  thereof  shall 
be  imprisoned  in  the  state  prison  not  more  than  twenty-one  years,  nor  less 
than  one  year,  and  fined  not  exceeding  double  the  value  of  the  property 
burned,  or  attempted  to  be  burned,  and  should  the  life  of  any  person  be 
lost  thereby,  such  offender  shall  be  deemed  guilty  of  murder  in  the  first 
degree,  and  shall  suffer  death,  or  be  imprisoned  in  the  state's  prison  for  life* 
6744*  Emergency.  §  2.  There  being  an  emergency  for  the  immediate 
taking  effect  of  this  act,  therefore  it  shall  take  effect  from  and  after  its 
passage. 

Am  Act  concerning  bank  officers,  brokers  etc.,  receiving  deposits  after  insolvency,  repealing  all  laws 
in  conflict  here with.    [Approved  March  9,  1891 ;  in  force  June  xo,  1891 ;  S.,  1891,  p.  395. 

6745.  Insolvent  banking  —  Embezzlement  by  banker,  broker 

etc.  Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana, 
That  if  any  banker  or  broker  or  person  or  persons  doing  a  banking  busi- 
ness, or  any  officer  of  any  banking  company,  or  incorporated  bank  doing 
business  in  this  state,  shall  fraudulently  receive  from  any  person  or  persons, 
firm,  company  or  corporation  or  from  any  agent  thereof,  not  indebted  to 
said  banker,  broker,  banking  company  or  incorporated  bank  any  money, 
check,  draft,  bill  of  exchange,  stocks,  bonds,  or  other  valuable  thing  which 
is  transferable  by  delivery,  when  at  the  time  of  receiving  such  deposit,  said 
banker,  broker,  banking  company  or  incorporated  bank  is  insolvent, 
whereby  the  deposit  so  made  shall  be  lost  to  the  depositor,  said  banker, 
broker  or  officer,  so  receiving  such  deposit,  shall  be  deemed  guilty  [of] 
embezzlement,  and  upon  conviction  thereof,  shall  be  fined  in  a  sum  double 
the  amount  of  the  sum  so  embezzled  and  fraudulently  taken,  and  in  addi- 
tion thereto  may  be  imprisoned  in  the  state  prison  not  less  than  one,  nor 
more  than  three  years. 

6746.  Evidence  —  Failure,  suspension  etc.  §  a.  The  failure, 
suspension  or  involuntary  liquidation  of  banker,  broker,  banking  company 
or  incorporated  bank,  within  thirty  days  from  and  after  the  time  of  receiv- 
ing such  deposit,  shall  be  prima  facie  evidence  of  an  intent  to  defraud  on 
the  part  of  such  banker,  broker  or  officer  of  such  banking  company  or  in- 
corporated bank. 

6747.  Repealing  clause.  §  3.  All  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  are  hereby  repealed. 

Am  Act  to  amend  section  53  of  an  act  entitled  an  act  concerning  public  offenses  and  their  punishment 
approved  April  14,  z88i,  the  same  being  section  1954  of  the  Revised  Statutes  of  x88i.  [Approved 
March  9,  1891 ;  in  force  June  10,  1891 :  S.,  1891,  p.  399. 

6748.  [1954]  Removing,  concealing  etc.  mortgaged  person- 
alty.    Sec  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,. 
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That  section  53  of  the  above  entitled  act  be  and  the  same  is  hereby 
amended  so  as  to  read  as  follows:  Sectiqn  53.  A  mortgagor  of  personal 
property  in  possession  of  the  same,  who  without  the  written  consent  of  the 
owner  of  the  claim  secured  by  the  mortgage,  removes  any  of  the  property 
mortgaged  out  of  the  county  where  it  was  situated  at  the  time  it  was  mort- 
gaged, or  secretes  or  converts  the  same  or  any  part  thereof  to  his  own  use 
or  sells  the  same  or  any  part  thereof  to  any  person  without  informing  him 
of  the  existence  of  such  mortgage,  shall  be  fined  in  any  sum  not  exceeding 
three  hundred  dollars,  to  which  may  be  added  imprisonment  in  the  county 
jail  not  exceeding  six  months. 

An  Act  to  prevent  teaming  and  hauling  over  turnpike  and  gravel  roads  at  certain  times  and  seasons  of 
the  year.     [Approved  March  zx,  1889;  in  force  May  10,  1889;  S.,  1889,  p.  378. 

6749.  Injury  to  turnpike  and  gravel  roads.  Sec.  i.  Be  it  enacted 
ly  the  General  Assembly  of  Indiana;  That  it  shall  be  unlawful  for  any 
person  to  haul  over  any  turnpike  or  gravel  roads  at  any  time  when  the 
same  is  thawing  through,  or  is,  by  reason  of  wet  weather,  in  condition  to  be 
cut  up  and  injured  by  heavy  hauling,  a  load  on  a  narrow  tired  wagon  of 
more  than  twenty  hundred  pounds,  or  on  a  broad  tired  wagon,  of  more 
than  twenty-five  hundred  pounds,  and  any  person  violating  the  provisions 
of  this  act  shall  be  fined  not  less  than  five  dollars  nor  more  than  fifty  dol- 
lars for  each  load  so  hauled. 

An  Act  to  regulate  the  manufacture,  sale  and  use  of  dynamite  within  the  state  of  Indiana.     [Approved 
and  in  force  March  9,  1889;  S.,  1889,  P»  979* 

6750.  Dynamite,  unlawful  sale  or  use.  Sec.  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana^  That  it  shall  be  unlawful  for 
any  person,  firm  or  corporation  to  manufacture,  sell  or  use  the  substance 
or  material  known  as  and  called  dynamite,  or  other  nitro  explosive  com- 
pound within  the  state  of  Indiana  contrary  to  the  provisions  of  this  act. 

6751.  Unlawful  manufacture  —  Transportation.  §  2.  It  shall  be 
unlawful  for  any  person,  firm  or  corporation  to  engage  in  the  manufacture 
of  dynamite,  or  other  nitro  explosive  compound,  within  one  hundred  and 
sixty  rods  of  any  occupied  dwelling  or  public  building,  and  it  shall  also  be 
unlawful  for  any  person,  firm  or  corporation  to  store  dynamite  or  other  ni- 
tro explosive  compound  in  any  quantity  exceeding  one  hundred  pounds 
within  the  limits  of  any  municipal  corporation,  or  within  forty  rods  of  any 
occupied  dwelling  or  public  building  without  having  first  obtained,  in  writ- 
ing, the  consent  of  all  adjacent  land  owners,  or  to  transport  or  carry  the 
same  in  any  package  not  having  written  or  printed  upon  two  sides  thereof 
in  plain  and  distinct  letters  the  words  "  dynamite,  dangerous/'  or  in  any 
railroad  car  or  watercraft  without  having  the  package  containing  the  same 
marked  as  above;  and  any  one  convicted  of  the  violation  of  the  provisions 
of  this  section  shall  be  fined  in  any  sum  not  less  than  one  hundred  dollars 
nor  more  than- five  hundred  dollars,  or  imprisoned  in  the  county  jail  not 
less  than  three  months  nor  more  than  one  year,  or  both,  at  the  discretion 
of  the  court  or  jury  trying  the  cause. 

6752.  Unlawful  sale  or  gift  —  Label—  Registry.  §  3.  It  shall  be 
unlawful  for  any  person,  firm  or  corporation  to  sell  or  give  away  any  quan- 
tity of  the  substance  known  as  dynamite,  or  other  nitro  explosive  compound, 
to  any  minor,  or  to  sell  or  give  away  the  same  to  any  person  without  mark- 
ing the  word  "  dynamite "  upon  the  label,  wrapper  or  vessel  containing  it, 
and  shall  also  register  in  a  book,  to  be  kept  by  him  for  that  purpose,  the 
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day  and  date  upon  which  it  is  sold  or  given  away,  the  quantity  thereof,  the 
name,  age,  sex,  color,  and  place  of  residence  of  the  person  obtaining  the 
same,  the  purpose  for  which  it  is  required,  and  the  name  and  place  of  abode 
of  the  person  for  whom  the  same  is  intended;  and  any  person  convicted 
of  the  violation  of  any  of  the  provisions  of  this  section  shall  be  fined  in  any 
sum  not  less  than  $100  nor  more  than  $1,000,  to  which  may  be  added  im- 
prisonment in  the  county  jail  not  less  than  three  months  or  longer  than  one 
year. 

6753.  Unlawful  carrying:  on  person  —  Deposit  on  premises.  §  4.. 
Whoever  carries  concealed  on  or  about  his  person  any  cartridge,  shell 
or  bomb  containing  dynamite  or  other  nitro  explosive  compound  [f]or 
any  other  than  legitimate  and  lawful  use,  or  uses  or  attempts  to  use  the 
same  in  any  manner  to  the  injury  of  persons  or  property,  or  shall  place  or 
deposit  the  same  upon  or  about  the  premises  of  another,  without  the  con- 
sent of  such  person,  shall,  upon  conviction  thereof,  be  imprisoned  in  the 
penitentiary  not  less  than  two  years  nor  more  than  fourteen  vears. 

6754.  Emergency.  §  5.  This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 

A  Bill  for  an  act  to  prevent  the  use  or  explosion  of  dynamite  or  other  explosive  compound,  in  certain 
1  prescribing  penalties  for  their  unlawful  use  and  declaring  an  emergency.    [Approved 


s,  and  1 
and  in  force  February  33,  1889;  S.,  1889,  p.  40. 

6755.  Dynamite  —  Use  unlawful,  when.  Sec.  i.  Be  it  enaMed  by 
ihe  General  Assembly  of  the  State  of  Indiana,  That  it  shall  be  unlawful  for 
any  firm,  company,  contractor  or  person  engaged  in  the  construction  of 
any  railway  or  road  bed  or  grade  for  a  railway,  to  use  or  explode  any 
-dynamite  or  other  explosive  compound,  except  gunpowder,  within  twelve 
hundred  feet  of  any  ledge  or  outcrop  of  oolitic  limestone,  or  any  ledge  or 
outcrop  of  any  stone  suitable  for  building  purposes,  without  securing  the 
permission,  in  writing,  of  the  owner  of  the  land  upon  which  such  ledge  or 
outcrop  of  stone  is  situated,  for  such  dynamite  or  other  explosive  com- 
pound than  gunpowder,  to  be  used  or  exploded  within  such  distance  of 
twelve  hundred  feet. 

6756.  Misdemeanor— Penalty.  §  2.  Whoever  shall  violate  any  of 
the  provisions  of  section  1  of  this  act  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  fined  in  any  sum  not  less 
than  twenty  dollars  nor  more  than  one  hundred  dollars  for  each  offense,  to 
which  "may  be  added  imprisonment  in  the  county  jail  for  not  less  tlian  ten 
nor  more  than  thirty  days. 

6756a.  Emergency.  §  3.  An  emergency  is  hereby  declared  to  exist  for 
the  immediate  taking  effect  of  this  act,  and  it  shall  therefore  take  effect 
and  be  in  force  from  and  after  its  passage. 

ARTICLE  5  —  AGAINST  PUBLIC  MORALS. 

SBC.  I  BBC. 

6757.    Incest.  6759.    Pimp. 

-6758.    Emergency.  I 


An  Act  entitled  "  An  act  to  amend  section  85  of  an  act  entitled  *  An  act  concerning  public  offenses 
and  their  punishment,' "  approved  April  14,  1881  (incorporated  in  the  Revised  Statutes  of  x88i, 
as  section  1990,  and  declaring  ad  emergency.    [Approved  and  in  force  March  7, 1891;  S.,  1891,  p. 


347. 

6757.   [1990]     Incest.     Sec.  i.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Indiana,     That  section  eighty-five  (85)  of  an  act  of  April  14, 
17 
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1881  (incorporated  111  the  Revised  Statutes  of  1881,  and  there  designated 
section  1990),  entitled  "  An  act  concerning  public  offenses  and  their  punish- 
ment/' shall  be,  and  the  same  is  hereby  amended  to  read  as  follows:  Section 
1.  If  any  step- father  shall  have  sexual  intercourse  with  his  step-daughter, 
knowing  her  to  be  such;  or  if  any  step-mother  and  her  step-son  shall  have 
sexual  intercourse  together,  having  knowledge  of  their  relationship;  or  if  any 
parent  shall  have  sexual  intercourse  with  his  or  her  child,  knowing  him  or 
her  to  be  such;  or  if  any  brother  shall  have  sexual  intercourse  with  his  sister, 
he  being  over  the  age  of  sixteen  years,  and  having  knowledge  of  his  relation- 
ship, he  or  she  shall  be  deemed  guilty  of  incest,  and,  upon  conviction 
thereof,  shall  be  imprisoned  in  the  state  prison  not  less  than  two  nor  more 
than  five  years,  or  may  be  imprisoned  in  the  county  jail  not  less  than  six. 
nor  more  than  twelve  months. 

6758.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore  the  same  shall  be  in  force  from  and 
after  its  passage. 


An  Act  to  amend  section  97  of  an  act  entitled  "  An  act  concerning  public  offenses  and  their  punish- 
ment," approved  April  14,  1881,  the  same  being  section  aooa  of  the  Revised  Statutes  of  i88x. 
[Approved  March  9,  1889;  in  force  May  xo,  1889  ;  S.,  1889,  p.  337. 


6759.  [2002]  Pimp.  Sec  i.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Indiana,  That  section  ninety-seven  of  said  act,  being 
section  two  thousand  and  two  of  the  Revised  Statutes  of  1881,  be  and  the 
same  is  hereby  amended,  to  read  as  follows:  Section  97.  Whoever,  being 
a  male  person,  frequents  or  visits  a  house  or  houses  of  ill  fame  or  of  assigna- 
tion ;  or  associates  with  females  known  or  reputed  as  prostitutes;  or  fre- 
quents or  visits  a  gambling  house  or  houses ;  or  is  engaged  in  or  about  a 
house  of  prostitution,  shall  be  fined  in  any  sum  not  more  than  one  hundred 
dollars  nor  less  than  ten  dollars  to  which  may  be  added  imprisonment,  in 
the  county  jail,  not  more  than  sixty  days  nor  less  than  ten  days. 

ARTICLE  7  — AGAINST  PUBLIC  HEALTH. 

SSC.  I  SBC. 

6760.  Adulterated  vinegar  —  Manufacture,  sale  or   676a.    Selling,  having  to  sell,  etc. 

offer  of.  6763.    Adulterations  defined— Test. 

6761.  Use  of  chemicals  etc.  in  manufacture.  |  6764.    Branding. 

An  Act  to  prevent  the  adulteration  of  vinegar;  prohibiting  the  manufacture  and  sale  of  adulterated 
vinegar;  prescribing  a  test  for  pure  vinegar  and  how  it  shall  be  branded,  prohibiting  the  branding 
of  vinegar  as  "  fruit  vinegar  "  unless  made  wholly  from  apples,  grapes  or  other  fruit;  prescribing 
penalties  for  the  violations  of  the  provisions  of  this  act.  [Approved  March  5, 1889;  in  force  May 
10 ,  1889;  S.,  1889,  p.  123. 

6760.  Adulterated   vinegar  —  Manufacture,  sale  or  offer  of. 

Sec.  1.  That  every  person  who  manufactures  for  sale  or  offers  or  exposes 
for  sale  as  cider  vinegar  any  vinegar  not  the  legitimate  product  of  pure 
apple  juice,  known  as  apple  cider  or  vinegar,  not  made  exclusively  of  said 
apple  cider  or  vinegar,  into  which  any  foreign  substances,  ingredients, 
drugs  or  acids  have  been  introduced,  shall  be  guilty  of  a  misdemeanor,  and 
for  each  such  offense  shall  be  punished  by  a  fine  of  not  less  than  twenty- 
five  nor  more  than  one  hundred  dollars. 

6761.  Use  of  chemicals  etc.  in  manufacture.  §  2.  Every  person 
who  manufactures  for  sale,  sells,  or  offers  or  exposes  for  sale,  any  vinegar 
found  to  contain  any  preparation  of  lead,  copper,  sulphuric  acid,  or  other 
ingredients  injurious  to  health,  shall  be  guilty  of  a  misdemeanor,  and  for 
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each  such  offense  shall  be  punished  by  fine  of  not  less  than  ten  dollars  nor 
more  than  one  hundred  dollars. 

6762.  Selling,  possession  to  sell  etc.  §  3.  No  person  shall,  by 
himself,  his  servant  or  agent,  or  as  the  servant  or  agent  of  any  other  per- 
son, sell,  exchange,  deliver,  or  have  in  his  custody  or  possession  with  in- 
tent to  sell  or  exchange,  or  expose  or  offer  for  sale  or  exchange,  any  adul- 
terated vinegar,  or  label,  brand  or  sell  as  cider  vinegar  any  vinegar  not  the 
legitimate  product  of  pure  apple  juice,  or  not  made  exclusively  from  apple 
cider,  and  such  acts  are  declared  to  be  a  misdemeanor,  and  the  persons  so 
offending  shall,  for  each  such  offense,  be  punished  by  fine  of  not  less  than 
ten  nor  more  than  one  hundred  dollars. 

6763.  Adulterations,  within  act,  stated.  §4.  AH  vinegars  shall  be 
without  artificial  coloring  matter,  and  shall  have  an  acidity  equivalent  to 
the  presence  of  not  less  than  four  per  cent,  by  weight  of  absolute  acetic 
acid,  and  in  the  case  of  cider  vinegar  shall  contain  in  addition  not  less  than 
two  per  cent,  by  weight  of  cider  vinegar  solids  upon  full  evaporation  over 
boiling  water;  and  if  any  vinegar  contains  any  artificial  coloring  matter  or 
less  than  the  above  amount  of  acidity,  or,  in  the  case  of  cider  vinegar,  if  it 
contains  less  than  the  above  amount  of  acidity  or  of  cider  vinegar  solids  it 
shall  be  deemed  to  be  adulterated  within  the  meaning  of  this  act.  All 
vinegars  not  cider  or  fruit  vinegars  shall  be  without  artificial  coloring,  nor 
shall  they  be  mixed  with  cider  or  fruit  vinegars,  or  in  any  manner  changed 
to  imitate  a  cider  or  fruit  vinegar. 

6764.  Branding.  §  5.  Every  person  making  or  manufacturing  cider 
vinegar  who  is  not  a  domestic  manufacturer  of  cider  vinegar  shall  brand 
on  each  head  of  the  cask,  barrel  or  keg  containing  such  vinegar  the  name 
and  residence  of  the  manufacturer,  the  date  when  same  was  manufactured, 
and  the  words  "cider  vinegar/'  And  no  vinegar  shall  be  branded  "fruit 
vinegar"  unless  the  same  be  made  wholly  from  apples,  grapes  or  other 
fruit.  Whoever  violates  any  of  the  provisions  of  this  section  shall  be 
fined,  for  each  such  offense,  not  less  than  ten  dollars. 
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An  Act  for  the  protection  of  birds,  their  nests  and  eggs.      [Approved  and  in  force  March  5,  1891. 

S.,  1891,  p.  113. 

6765.  Unlawful  destruction.  Sec.  i.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Indiana,  That  it  shall  be  unlawful  for  any  person 
to  kill  any  wild  bird  other  than  a  game  bird,  or  purchase,  offer  for  sale  any 
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such  wild  bird  after  it  has  been  killed,  or  to  destroy  the  nests  or  the  eggs 
of  any  wild  bird. 

6706.  Game  birds  designated.  §  2.  For  the  purpose  of  this  act,  the 
following  only  shall  be  considered  game  birds:  The  Anatidse,  commonly 
called  swans,  geese,  brant,  and  river  and  sea  ducks;  the  Rallidae,  commonly 
known  as  rails,  coots,  mud-hens  and  gallinules;  the  Limicolae,  commonly 
known  as  shore  birds,  plovers,  surf  birds,  snipe,  woodcock,  and  sand  pipers, 
tattlers  and  curlews;  the  Gallinae,  commonly  known  as  wild  turkeys,  grouse, 
prairie  chickens,  quail  and  pheasants,  all  of  which  are  not  intended  to  be 
affected  by  this  act. 

6767.  Penalty.  §  3.  Any  person  violating  the  provisions  of  section  1 
of  this  act  shall,  upon  conviction,  be  fined  in  a  sum  not  less  than  ten  nor 
more  than  fifty  dollars,  to  which  may  be  added  imprisonment  for  not  less 
than  five  days  nor  more  than  thirty  days. 

6768.  Science,  purposes  of.  §  4.  Sections  1  and  2  of  this  act  shall 
not  apply  to  any  person  holding  a  permit  giving  the  right  to  take  birds  or 
their  nests  and  eggs  for  scientific  purpose,  as  provided  in  section  5  of  this 
act. 

6769.  Permits,  grant  of.  §  5.  Permits  may  be  granted  by  the 
executive  board  of  the  Indiana  Academy  of  Science  to  any  properly  ac- 
credited person,  permitting  the  holder  thereof  to  collect  birds,  their  nests 
or  eggs  for  strictly  scientific  purposes.  In  order  to  obtain  such  permit  the 
applicant  for  the  same  must  present  to  said  board  written  testimonials  from 
two  well  known  scientific  men  certifying  to  the  good  character  and  fitness 
of  said  applicant  to  be  intrusted  with  such  privilege,  and  pay  to  said  board 
one  dollar  to  defray  the  necessary  expenses  attending  the  granting  of  such 
permit,  and  must  file  with  said  board  a  properly  executed  bond  in  the  sum 
of  two  hundred  dollars,  signed  by  at  least  two  responsible  citizens  of  the 
state  as  sureties.  The  bond  shall  be  forfeited  to  the  state,  and  the  permit 
become  void  upon  proof  that  the  holder  of  such  permit  has  killed  any  bird, 
or  taken  the  nests  or  eggs  of  any  bird  for  any  other  purpose  than  that 
named  in  this  section,  and  shall  further  be  subject  for  each  offense  to  the 
penalties  provided  in  this  act. 

6770.  Permit,  limit  of.  §  6.  The  permits  authorized  by  this  act  shall 
be  in  force  for  two  years  only  from  the  date  of  their  issue  and  shall  not  be 
transferable. 

6771.  English  sparrows,  exception  as  to.  §  7.  The  English  or 
European  house  sparrow  (passer  domesticus),  crows,  hawks  and  other  birds 
of  prey,  are  not  included  among  the  birds  protected  by  this  act 

6772.  Repealing  clause.  §  8.  All  acts  or  parts  of  acts  heretofore 
passed  in  conflict  with  the  provisions  of  this  act  are  hereby  repealed. 

6773.  Emergency.  §  9.  An  emergency  is  declared  to  exist  for  the 
immediate  taking  effect  of  this  act;  therefore,  the  same  shall  be  in  force 
and  effect  from  and  after  its  passage. 

An  Act  for  the  protection  of  squirrels,  providing  for  the  penalties  for  the  violation  thereof.    [Ap- 
proved March  xx,  x8»q;  in  force  May  xo,  1889;  SM  1889,  p.  374. 

6774.  Unlawful  to  kill,  when.  Sec.  i.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Indiana,  Any  person  who  shall  shoot  or  destroy 
or  pursue  for  the  purpose  of  shooting  or  destroying  any  squirrels  during  the 
period  from  the  twentieth  day  of  December  in  any  year  to  the  first  day  of 
Junp  in  the  succeeding  year  shall  be  fined  in  the  sum  of  two  dollars  for 
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each  squirrel  so  killed,  and  the  sum  of  one  dollar  for  each  squirrel  so 
pursued. 

An  Act  to  amend  an  act  entitled  an  act  to  amend  section  two  hundred  and  two  of  an  act  entitled  an  act 
concerning  public  offenses  and  their  punishment,  approved  April  14,  1881,  being  section  2110  of  the 
•     Revised  Statutes  of  1881,  approved  March  7,  1887.    [Approved  March  9,  1891;  in  force  June  io, 
1891 ;  S.,  1891,  p.  407. 

6775.  [2 1 10]  Hunting  on  inclosed  lands  of  another.  Sect.  Beit 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  section  one 
(two  hundred  and  two)  of  the  above  entitled  act,  be  and  the  same  is  hereby 
amended  to  read  as  follows:  Section  202.  Whoever  hunts  with  a  dog,  or 
dogs,  or  hunts  or  shoots  with  any  kind  of  firearms,  on  inclosed  lands,  with- 
out having  first  obtained  the  written  consent  of  the  owner,  or  occupant, 
thereof  shall,  upon  conviction  thereof,  be  fined  in  any  sum  not  more  than 
fifty  dollars  nor  less  than  five  dollars:  Provided,  that  no  prosecution  shall 
be  instituted,  under  the  provisions  of  this  section,  except  upon  the  consent 
of  the  owner  of  the  land  entered. 

An  Act  to  amend  section  909  of  an  act  entitled  "  An  act  concerning  public  offenses  and  their  punish- 
ment," approved  April  14, 1881,  the  same  being  section  31x7  of  the  Revised  Statutes  of  1881,  and 
declaring  an  emergency.     [Approved  and  in  force  March  5,  1889;  S.,  1889,  p.  xoa. 

6776.  Unlawful  fishing.  Sec.  i.  Be  it  enacted  by  the  General  Assem- 
bly of  the  State  of  Indiana,  That  section  209  of  the  above  entitled  act  be 
amended  to  read  as  follows :  Whoever  shall  take  any  fish  with  a  gig  or 
spear  during  the  months  of  March,  April,  May,  June,  January,  February, 
November  or  December  of  any  year;  or  whoever  shall  in  any  month  of 
any  year  take  any  fish  from  any  lake  which  has  been  stocked  with  fish  by 
the  United  States  government  at  any  time  during  the  first  three  succeeding 
years  after  it  has  been  stocked  by  the  United  States  government,  with  a 
gig  or  spear;  or  whoever  shall  at  any  time  of  any  year  take  from  the  lakes, 
rivers  or  small  streams  of  the  state  by  means  of  exploding  dynamite  or 
any  other  explosive  material  in  the  lakes,  rivers  or  small  streams  of  this 
state  any  fish,  or  shall  take  any  fish  with  a  net,  seine,  gun  or  trap  of  any 
kind,  or  set-net,  weir  or  pot  in  any  of  the  lakes,  ponds,  rivers  or  small 
streams  of  this  state,  is  guilty  of  a  misdemeanor,  and  upon  conviction 
therefor  shall  be  fined  not  more  than  twenty-five  dollars  nor  less  than  five 
dollars  for  each  fish  so  taken.  But  the  provisions  of  this  section  shall  not 
apply  to  the  taking  of  ciscoes,  commonly  called  lake  herring,  by  means  of 
a  spear  or  net  during  the  month  of  November,  nor  to  legitimate  fishing 
with  hook,  line  and  pole,  nor  to  persons  catching  small  minnows  for  bait 
with  a  seine  not  over  fifteen  feet  in  length,  nor  to  the  taking  of  fish  out  of 
the  Ohio  river  at  any  time,  or  out  of  the  St.  Joseph  river  and  the  Kanka- 
kee river  between  the  first  day  of  April  and  the  first  day  of  June  of  any 
year.  Any  person  keeping  a  net  or  seine  to  let,  or  who  loans  or  lets  a  net 
or  seine  for  the  purpose  of  fishing  in  any  of  the  lakes  or  streams  in  this 
state  in  violation  of  the  provisions  of  this  act,  is  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  in  any  sum  not  exceeding  twenty 
dollars  nor  less  than  ten  dollars. 

6777.  Gill  riet  or  seine,  possession  of — Exception.  §  2.  It  is 
hereby  declared  a  misdemeanor  for  any  person  to  have  in  his  possession 
any  gill  net  or  seine  (except  a  minnow  net,  as  prescribed  in  section  one  of 
this  act,  and  except  for  use  in  Lake  Michigan),  and  any  one  convicted  of 
having  such  gill  net  or  seine  in  his  possession  shall  be  fined  not  less  than! 
fifty  dollars  nor  more  than  two  hundred  dollars  for  each  offense,  to  which 
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may  be  added  imprisonment  in  the  county  jail  for  any  determinate  period, 
and  every  day's  possession  of  such  gill  net  or  seine  shall  constitute  a  sepa- 
rate and  distinct  offense  under  this  act:  Provided,  that  the  provision  of 
this  section  shall  not  apply  to  persons  who  may  have  such  nets  or  seines 
wholly  for  use  in  the  St.  Joseph  river  or  in  private  ponds. 

6778.  Emergency.  §  3.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act;  therefore,  this  act  shall  be  in  force  imme- 
diately after  its  passage. 

An  Act  relating  to  the  care,  custody  and  binding  out  of  children  and  providing  punishment  for 
persons  who  cruelly  treat  or  neglect  them.  [Approved  March  9,  1889;  in  force  May  10, 1889;  S^ 
1889,  p.  363. 

6779.  Children,  care  and  custody  of—  Punishment  —  Abandon- 
ment—  Neglect  of  etc.  Sec.  i.  Be  it  enacted  by  the  General  Assem- 
bly of  the  State  of  Indiana,  That  any  person  who  shall  cruelly  ill  treat, 
abuse,  overwork  or  inflict  unnecessary  cruel  punishment  upon  any  infant 
or  minor  child,  and  any  person  having  the  care,  custody  or  control  of  any 
minor  child  who  shall  wilfully  abandon  or  neglect  the  same,  shall  be  guilty 
of  a  misdemeanor  and,  upon  conviction  thereof  by  any  justice  of  the 
peace,  mayor,  police  judge  or  criminal  court,  shall  be  fined  not  less  than 
five  dollars  nor  more  than  fifty  dollars  for  each  offense,  to  which  may  be 
added  imprisonment  not  exceeding  thirty  days. 

6780.  Unlawful  employment,  sale  or  disposition  of  etc.  §  2. 
Any  person  having  the  care,  custody  or  control  of  any  minor  child  under 
the  age  of  fifteen  years  who  shall  in  any^  manner  sell,  apprentice,  give 
away,  or  otherwise  dispose  of  such  child,  and  any  person  who  shall  take, 
receive  or  employ  such  child  for  the  vocation  or  occupation  of  rope  or 
wire  walking,  or  as  an  acrobat,  gymnast,  contortionist,  or  rider;  and  any 
person  who,  having  the  care,  custody  or  control  of  any  minor  child,  shall 
sell,  apprentice,  give  away  or  otherwise  dispose  of  such  child,  or  who  shall 
take,  receive  or  employ  such  child  for  any  obscene,  indecent  or  illegal  ex- 
hibition or  vocation,  or  any  vocation  injurious  to  the  health  or  dangerous 
to  the  life  or  limb  of  such  child  engaged  therein,  ox  for  the  purpose  of 
prostitution,  and  any  person  who  shall  retain,  harbor  or  employ  any  minor 
child  in  or  about  any  assignation  house  or  brothel,  or  in  any  place  where 
any  obscene,  indecent  or  illegal  exhibition  takes  place,  shall  be  guilty  of  a 
misdemeanor  and,  upon  conviction  thereof  before  any  justice  of  the  peace, 
mayor,  police  judge  or  criminal  court,  shall  be  fined  not  less  than  ten  dol- 
lars nor  more  than  one  hundred  dollars,  to  which  may  be  added  imprison- 
ment not  exceeding  thirty  days. 

6781.  Unlawful  apprenticeship— Mendicity  etc.  §  3.  Any  person 
having  the  care,  custody  or  control,  lawful  or  unlawful,  of  any  minor  child 
under  the  age  of  eighteen  years,  who  shall  apprentice,  give  away,  let  out, 
hire,  or  otherwise  dispose  of  such  minor  to  any  person  for  the  purpose  of 
singing,  playing  on  musical  instruments,  begging  or  for  any  mendicant 
business  whatever,  in  the  streets,  roads  or  other  highways  of  the  state,  and 
whosoever  shall  take,  receive,  hire,  employ,  use  or  have  in  custody  any 
such  for  the  vocation,  occupation,  calling,  service  or  purpose  of  singing, 
playing  upon  musical  instruments  or  begging  upon  the  streets,  roads  or 
other  highways  of  the  state,  or  for  any  mendicant  business  whatever,  shall 
be  guilty  of  a  misdemeanor  and,  upon  conviction  thereof  in  the  manner 
provided  in  the  first  section  of  this  act,  shall  be  fined  not  less  than  five 


Digitized  by  VjOOQIC 


136  Against  Public  Policy.  §§6782-6785 

dollars  nor  more  than  one  hundred  dollars,  to  which  may  be  added  im- 
prisonment not  exceeding  thirty  days. 

6782.  Dance  house — Dram  shop  —  Acting,  singing,  dancing 
^tc.  at.  §  4.  Any  person  having  the  care,  custody  or  control  of  any 
minor  child  under  the  age  of  fifteen  years,  who  shall  in  any  manner  sell, 
apprentice,  give  away  or  permit  such  child  to  sing,  dance,  act  or  in  any 
manner  exhibit  in  any  dance  house  whatever,  or  in  any  concert  saloon, 
theater,  or  place  of  entertainment  where  wines  or  spirituous  or  malt  liquors 
are  sold  or  given  away  or  with  which  any  place  for  the  sale  of  wines  or 
spirituous  or  malt  liquors  is  directly  or  indirectly  connected  by  any  pas- 
sage way  or  entrance,  or  any  proprietor  of  any  dance  house  whatever  or 
the  proprietor  of  any  such  concert  saloon,  theater  or  place  of  entertain- 
ment so  employing  any  such  child,  shall  be  guilty  of  a  misdemeanor  and, 
upon  conviction  thereof  in  the  manner  provided  in  the  first  section  of  this 
act,  shall  be  fined  not  less  than  ten  dollars  nor  more  than  one  hundred 
dollars  for  each  offense,  to  which  may  be  added  imprisonment  not  exceed- 
ing thirty  days. 

6783.  Underground  labor  — Mines.  §5.  Any  person  who  shall 
take,  receive,  hire  or  employ  any  child  under  twelve  years  of  age  in  any 
underground  works,  or  mines  or  like  place  whatsoever,  shall  be  guilty  of  a 
misdemeanor  and,  upon  conviction  thereof  in  the  manner  provided  in  the 
first  section  of  this  act,  shall  be  fined  not  less  than  five  dollars,  nor  more 
than  fifty  dollars. 

6784.  Complaint  —  Warrant  —  Arrest.  §  6.  Whenever  any  per- 
son shall,  before  a  mayor,  police  judge  or  justice  of  the  peace,  make  oath  or 
affirmation  that  the  affiant  believes  that  this  act  has  been  or  is  being  vio- 
lated in  any  place  or  house,  such  mayor  or  police  judge  or  justice  shall 
forthwith  issue  a  warrant  to  a  constable,  policeman  or  other  authorized  of- 
ficer to  enter  such  place  or  house  and  investigate  the  same,  and  such  per- 
son may  arrest  or  cause  to  be  arrested,  all  offenders  and  bring  them  before 
the  court  issuing  such  warrant  for  a  hearing  of  the  case;  and  it  shall  be 
the  duty  of  all  constables  and  policemen  to  aid  him  in  bringing  all  such  of- 
fenders before  said  authorities  for  a  hearing. 

6785.  Guardianship,  when—  Maintenance  by  parent  —  Asylum 
—  Apprenticeship  etc.  §  7.  Whenever  any  person  having  the  custody  of, 
or  control  of,  any  minor  shall  be  convicted  of  a  violation  of  any  of  the  pro- 
visions of  this  act,  it  shall  be  lawful  for  any  person  to  apply  to  the  proper 
court  of  the  county  wherein  the  offense  has  been  committed  for  the  ap- 
pointment of  a  proper  guardian  for  the  person  of  such  minor,  and  the  said 
court  may,  in  its  discretion,  make  such  appointment,  having  due  regard  in 
the  selection  of  a  guardian  to  the  religious  persuasion  of  the  parent  or  for- 
mer guardian,  or  it  may  place  such  child  in  an  asylum  or  home  for  children, 
with  the  powers  of  a  guardian  of  the  person,  as  may  be  most  expedient, 
and  the  said  court  may  order  the  parent  to  pay  such  a  reasonable  sum  to- 
ward the  maintenance  of  such  child,  and  at  such  times  and  in  such  amounts 
as  the  said  court  may  see  fit;  and  such  court  may,  at  any  subsequent  time, 
upon  being  satisfied  that  the  parent  has  become  a  fit  person  to  resume  the 
custody  of  said  minor,  and  upon  reasonable  security,  to  be  fixed  by  the 
court,  being  given  for  the  faithful  observance  of  the  provisions  of  this  act, 
may  remand  such  minor  to  the  custody  of  such  parent,  subject,  neverthe- 
less, to  the  obligations  of  any  indentures  or  legal  engagements  already  en- 
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tered  into  on  behalf  of  said  minor  or  his  or  her  guardian.  Whenever  any- 
minor  shall  become  an  inmate  of  any  orphan  asylum  or  home,  under  any 
order  of  court,  or  in  any  other  lawful  manner,  the  duly  authorized  officers 
of  such  asylum  or  home,  shall  have  the  same  power  and  right  to  secure  a 
home  for  and  bind  over  any  such  child,  by  proper  indenture,  as  the  parent- 
or  legal  guardian  would  have. 

6786.  Humane  society  police  agents  —  Appointment  of  — 
Powers.  §  8.  Any  duly  organized  or  incorporated  humane  society,  hav- 
ing for  one  of  its  objects  the  protection  of  children  from  cruelty,  may  offer 
any  agents  or  officers  employed  by  them  to  the  proper  authorities  of  any 
city  for  the  purpose  of  being  commissioned  to  act  as  police  officers  through 
the  limits  of  said  city,  for  the  purpose  of  arresting  all  offenders  against  this 
act,  or  of  any  of  the  provisions  thereof;  whereupon  such  police  authorities 
shall,  if  such  persons  are  proper  and  discreet  persons,  commission  them  to 
act  as  such  police  officers,  with  all  the  rights  and  powers  pertaining  thereto,, 
but  no  such  city  shall  be  liable  in  any  way  for  the  salary  or  wages  of  such 
officers,  or  for  any  expense  whatever  in  relation  thereto,  except  for  the  de- 
tention of  prisoners.  All  persons  thus  qualified,  under  this  section  shall 
be  deemed  to  be  constables  and  authorized  officers  within  the  meaning  of 
section  six  of  this  act;  and  the  keepers  of  jails,  lockups  or  station  houses* 
in  any  of  said  counties,  are  required  to  receive  all  persons  arrested  by  such 
policemen  or  constables. 

6787.  Custody  to  humane  society,  when  —  Guardian,  when. 
§  9.  Whenever  any  person  having  the  care,  custody  or  control  of  any  mi- 
nor child,  shall  be  convicted  of  an  assault,  or  of  an  assault  and  battery  upon 
such  child,  or  of  any  violation  of  the  provisions  of  this  act,  it  shall  be  law- 
ful for  the  justice  of  the  peace,  mayor,  police  judge,  or  court  before  whom 
such  conviction  has  taken  place,  or  where  the  parents  or  proper  guardian 
of  any  child  can  not  be  found,  it  shall  be  lawful  for  any  such  justice,  mayor, 
police  judge  or  court  to  commit  such  child  to  the  care  and  custody  of  any 
duly  authorized  or  incorporated  humane  society,  having  for  one  of  its  ob- 
jects the  protection  of  children  from  cruelty,  and  such  society  shall  there- 
upon have  all  the  rights  of  a  guardian  of  the  person  of  such  child;  but  such 
society  may  at  any  time  apply  to  the  proper  court  of  the  proper  county  for 
the  appointment  of  a  guardian  of  the  person,  or  the  commitment  of  any 
such  child  to  an  asylum  or  home  for  children  as  provided  in  the  seventh 
section  of  this  act. 

6788.  Deserted  child  —  Adoption.  §10.  Whenever  it  shall  be 
made  to  appear  to  the  satisfaction  of  the  circuit  court  of  any  county,  or 
the  judge  thereof,  that  any  minor  child  has  been  deserted  by  its  parents  or 
surviving  parent,  and  that  it  has  no  legal  guardian,  it  shall  be  lawful  for 
any  person  desirous  of  adopting  the  said  child  to  adopt  the  same,  in  the 
manner  now  provided  by  law  in  the  case  of  death  of  the  parents. 

6789.  Guardians  of  poor  have  custody,  when.  §  n.  Whenever 
the  parents  or  proper  guardian  of  any  infant  unable  to  support  itself,  have 
been  convicted  of  any  of  the  offenses  enumerated  in  this  act,  or  are  dead 
or  can  not  be  found,  and  there  is  no  other  person  legally  responsible  for 
the  maintenance  and  support  of  such  child  willing  to  assume  such  support, 
or  to  be  found  within  the  county,  the  circuit  court  of  the  county  in  which 
such  child  may  be  found,  or  the  judge  thereof,  may  commit  such  child  to 
the  care  and  custody  of  the  guardians  of  the  poor  of  the  said  county;  but 
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nothing  herein  contained  shall  exempt  any  person  from  the  duty  of  main- 
taining and  supporting  such  child  as  now  imposed  by  law. 

6790.  Repealing  clause.  §  12.  All  laws  and  parts  of  laws  coming 
in  conflict  with  the  provisions  of  this  act  are  hereby  repealed. 

Am  Act  defining  the  crime  of  riotous  conspiracy  and  providing  penalties  for  violation  thereof.    [Ap- 
proved February  98,  1889;  SM  1889,  p.  50. 

6791.  Unlawful  act  under  disguise.  SECt  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  if  three  or  more  per- 
sons shall  unite  or  combine  together  for  the  purpose  of  doing  any  unlaw- 
ful act  in  the  night  time,  or  for  the  purpose  of  doing  any  unlawful  act 
while  wearing  white  caps,  masks,  or  being  ptherwise  disguised,  shall  be 
deemed  guilty  of  a  riotous  conspiracy,  and  upon  conviction  thereof  shall 
be  imprisoned  m  the  state  prison  not  more  than  ten  years  nor  less  than  two 
years,  and  fined  in  any  sum  not  exceeding  two  thousand  dollars. 

6792.  Emergency.  §  2.  There  being  no  law  now  in  force  adequately 
defining  the  offense  herein  defined,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act;  it  shall,  therefore,  be  in  force  from  and 
after  its  passage  and  publication  in  the  Indianapolis  Daily  Sentinel,  News 
and  Journal.         • 

An  Act  to  amend  section  two  hundred  and  forty-three  (343)  of  an  act  entitled  "  An  act  concerning- 
-    public  offenses  and  their  punishment,"  approved  April  14,  1881,  and   being  section  a  155  of  the 
Revised  Statutes  of  188 1,  stale  of  Indiana,  and  declaring  an  emergency.    [Approved  and  m  force. 
March  5,  1891;  S.,  1891,  p.  in. 

6793-  [2155]  Public  building— Ingress  and  egress— Out  swing- 
ing  doors.  Sec.  i.  Beit  enacted  by  the  General  Assembly  of  the  State  of  Indi- 
ana, That  said  section  two  hundred  and  forty-three  (243)  of  an  act  enti- 
tled "  An  act  concerning  public  offenses  and  their  punishment,"  approved 
April  14th,  1881,  and  being  section  2155  of  the  Revised  Statutes  of  1881, 
state  of  Indiana,  be  and  the  same  is  hereby  amended  so  as  to  read 
as  follows,  to  wit:  Section  243.  Whoever,  being  the  owner,  manager, 
lessee,  trustee  or  person  having  the  charge  of  any  theater,  opera  house, 
museum,  college,  seminary,  church,  school  house  or  other  public  building, 
refuses  or  neglects  to  cause  all  the  doors  thereof  constructed  for  the  pur- 
pose of  ingress  or  egress,  whether  inner  or  outer  doors,  to  be  so  hung  that 
the  same  shall  swing  outwardly,  shall  be  fined  in  any  sum  not  exceeding 
one  thousand  dollars  nor  less  than  ten  dollars,  to  which  may  be  added  im- 
prisonment in  the  county  jail  for  any  period  not  exceeding  six  months: 
Provided,  that  this  section  shall  not  apply  to  the  outer  doors  of  one  story 
churches  and  school  houses.  ♦ 

6794.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore  the  same  shall  take  effect  and  be  in 
force  from  and  after  its  passage. 

An  Act  repealing  sections  ax6  and  217  of  an  act  entitled  "An  act  concerning  public  offenses  and  their 
punishment,  approved  April  14,  1881,  the  same  being  sections  2x26  and  2x27,  Revised  Statutes  of 
x88i.    [Approved  and  in  force  March  9, 1889 ;  S.,  1889,  p.  339 

6795.  [2126-7]  Preventing  work  —  Impeding  railroad  travel- 
Repeal.  Sec  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Indiana,  That  sections  216  and  217  of  an  act  entitled  "  An  act  concerning 
public  offenses  and  their  punishment"  and  repealing  all  laws  in  conflict 
thereof,  approved  April  14,  1881,  being  sections  2126  and  2127  of  the 
Revised  Statutes  of  1881,  be  and  the  same  are,  hereby  repealed. 

18 
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6796.  Emergency.  §  2.  An  emergency  exists  for  the  immediate  taking 
effect  of  this  act;  and,  it  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

ARTICLE  to— AGAINST  HONEST  DEALING. 

SBC. 

$797.    G.  A.  R  badge — Wrongful  use  of. 

t  f 

An  Act  to  preveut  any  person  from  unlawfully  wearing  the  badge  of  the  Grand  Army  of  the  Republic 
Union  veterans,  Sons  of  Veterans  or  Military  Order  of  the  Loyal  Legion  of  the  state  of  Indiana. 
[Approved  February  a6,  1891;  in  force  June  10, 1891:  SM  1891,  p.  34. 

6797.*  G.  A.  R.  badge— wrongful  use  of.  Sec.  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana^  That  any  person  who  shall 
wilfully  wear  the  badges  or  buttonaire  of  the  Grand  Army  of  the  Republic, 
Union  Veterans,  Union  Sons  of  Veterans  or  Military  Order  of  the  Loyal 
Legion  or  shall  use  or  wear  the  same  or  print,  cause  to  be  printed,  or  use 
any  card  containing  a  printed  cut  or  similitude  of  such  badge  to  obtain 
aid,  assistance  or  notoriety  thereby  within  this  state,  unless  he  be  entitled 
to  use  or  wear  the  same  under  the  seals  and  regulations  of  the  Grand  Army 
of  the  Republic,  Union  Veterans,  Union  Sons  of  Veterans,  or  Military 
Order  of  the  Loyal  Legion,  shall  be  guilty  of  a  misdemearibr  and,  upon  con* 
viction  thereof,  shall  be  fined  in  any  sum  not  exceeding  twenty  dollars. 

♦See,  also,  chap.  34,  art.  x. 
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Notes  to  Chapter  5. 
CRIMES. 

ARTICLE  2  — AGAINST  THE  PERSON. 

1904.  Murder  In  fint  degree.  In  order  that  there  may  be  such  premeditated  malice 
as  will  make  murder  in  the  first  degree,  the  thought  of  taking  life  must  have  been  con- 
sciously conceived  in  the  mind.  Where  a  homicide  has  been  preceded  by  a  concur- 
rence of  will  with  an  intention  to  kill,  and  these  are  followed  by  deliberate  thought  or 
premeditation  although  they  follow  as  instantaneously  as  successive  thoughts  can  fol- 
low each  other,  the  perpetrator  may  be  guilty  of  murder  in  the  first  degree.  It  is, 
however,  of  the  very  essence  of  the  crime,  that  there  should  have  been  time  and  oppor- 
tunity for  deliberation  or  premeditation  after  the  mind  has  consciously  formed  the 
design  to  take  life;  so,  it  follows,  as  a  necessary  corollary,  that  there  must  have  been 
the  mental  capacity  to  think  deliberately  upon  and  determine  rationally  in  respect  to  the 
nature  and  consequences  of  the  act  which  follows.  Therefore,  while  the  rule  is  of 
universal  application  that  voluntary  intoxication  is  no  excuse  for  crime  and  does  not, 
in  any  degree,  mitigate  or  palliate  an  offense  actually  committed;  but,  rather,  to  the 
contrary,  where  there  is  reason  to  believe  that  one  has  conceived  the  design  to  commit 
a  crime,  and  while  harboring  the  unlawful  purpose,  voluntarily  becomes  intoxicated, 
in  order  to  blunt  his  moral  sensibilities  and  nerve  himself  up  to  the  execution  of  his 
preconceived  design,  the  offense  is  thereby  greatly  aggravated.  Nevertheless  when 
the  essence  of  a  crime  depends  on  the  intent  with  which  the  act  was  done,  or  where  an 
essential  ingredient  of  the  crime  consists  in  the  doing  of  an  unlawful  act,  with  a  de- 
liberate and  premeditated  purpose,  the  mental  condition  of  the  accused,  whether  that 
condition  be  occasioned  by  voluntary  intoxication  or  otherwise,  is  an  important  factor 
to  be  considered.  Mere  intoxication,  however,  in  the  absence  of  such  mental  inca- 
pacity resulting  therefrom,  as  renders  one  who  takes  the  life  of  another  incapable  of 
thinking  deliberately  and  meditating  rationally  on  the  purpose  to  take  human  life,  and 
which  leaves  him  with  full  power  to  know  the  quality  of  his  act,  and  to  abstain  from 
doing  it,  can  not,  of  itself,  be  regarded  as  sufficient  to  reduce  a  homicide  from  murder 
in  the  first  to  murder  in  the  second  degree.  There  must  be  the  absence  of  that  self 
determining  power  which,  in  a  sane  mind,  renders  it  conscious  of  the  real  nature  of 
its  own  purpose  and  capable  of  resisting  wrong  impulses.  Where  the  self  governing 
power  is  wanting,  whether  it  is  caused  by  insanity,  gross  intoxication,  or  other  con- 
trolling influences,  it  can  not  be  said  truthfully  that  the  mind  is  fully  conscious  of  its 
own  purposes  and  deliberates  or  premeditates,  in  the  sense  of  the  act  describing 
murder  in  the  first  degree;  Aszman  v.  State,  123-351. 

1908.  Manslaughter.  Nothing  in  this  section  defining  the  crime  of  manslaughter 
is  to  be  found  to  indicate  that  the  words  "unlawful  act"  are  to  receive  an  interpreta- 
tion other  and  different  from  that  given  them  at  common  law,  from  which  the  statutory 
definition  is  adopted.  To  constitute  manslaughter,  the  act  causing  death  must  be  of 
such  a  character  as  to  show  a  wanton  or  reckless  disregard  of  the  rights  and  safety 
of  others,  not  necessarily,  however,  an  act  denounced  by  the  statute  as  a  specific 
crime.  So,  where  a  railroad  engineer,  while  engaged  in  operating  the  locomotive 
under  his  charge,  carelessly  and  negligently  runs  the  same  upon  and  into  a  passenger 
car  standing  upon  a  railroad  track,  thereby  causing  the  destruction  of  the  car  and  the 
death  of  a  passenger  who  was  within  it.  he  is  guilty  of  the  offense  of  involuntary  man- 
slaughter within  this  section;  State  v.  Dorsey,  118-167. 

1909.  Assault  and  battery  with  Intent  etc.  On  an  indictment  for  assault  and 
battery  with  intent  to  commit  manslaughter,  the  failure  to  specify  the  degree  or  kind 
of  manslaughter  which  the  accused  intended  to  commit,  does  not  vitiate  the  verdict. 
A  failure  more  specifically  to  describe  the  offense  could  not  prejudice  the  material 
tights  of  the  defendant  for,  whether  the  manslaughter  be  voluntary  or  involuntary,  the 
punishment  is  the  same,  and  it  is  now  well  settled  that  no  judgment,  either  in  a  crim- 
inal or  civil  case,  will  be  reversed  for  an  error  which  does  not  prejudice  the  substan- 
tial rights  of  the  appellant;  Brown  v.  State,  11 1-442. 
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Prosecution  for  assault  with  intent  to  kill  and  murder.  Affidavit  that  one  F.  on 
etc.,  at  etc.  "did  then  and  there  unlawfully  and  feloniously  attempt  to  commit  a  vio- 
lent injury  upon  the  person  of"  R.  G.,  he,  the  said  F.,  "then  and  there  having  the 
present  ability  to  commit  said  injury,  by  then  and  there  feloniously,  purposely  and 
with  premeditated  malice,  holding  in  his  hands  two  large  stones  with  intent  then  and 
thereby,  him  the  said  "  R.  G.,  "  feloniously,  purposely  and  with  premeditated  malice  to 
kill  and  murder."  This  affidavit  sufficiently  charges  an  assault;  it  charges  the  attempt 
to  commit  a  violent  injury  upon  G.,  and  that  he  had  the  present  ability  to  commit  the 
injury.  This  is  all  the  statute  requires  to  constitute  an  assault.  It  was  unnecessary 
to  aver  that  defendant  had  weapons  in  his  hands,  but  such  allegation  does  not  render 
the  affidavit  defective;   Freel  v.  State,  125-166. 

1916.  Kidnapping.  As  defined  by  one  branch  of  the  statute  the  offense  is  complete 
if  the  person  is  feloniously  carried  away  from  his  residence,  unless  the  act  is  done 
pursuant  to  some  state  or  federal  law.  An  arrest  or  an  imprisonment  not  made  pur- 
suant to  such  laws  constitutes  the  offense  under  the  other  branches  of  the  statute,  if 
either  is  made  with  the  intention  of  carrying  the  person  from  his  residence;  State  v. 
Sutton,  116-529.  • 

•  This  section,  defining  kidnapping,  is  composed  of  two  subdivisions  or  branches. 
(1)  To  constitute  a  crime  under  the  first  subdivision  there  must  be  a  carrying  or  de- 
coying of  the  person,  against  whom  the  wrong  is  committed,  away  from  his  place  of 
residence,  forcibly  or  fraudulently.  (2)  Under  the  second  subdivision,  to  constitute 
the  crime,  it  is  not  necessary  that  the  person  against  whom  the  wrong  is  committed 
be  compelled,  or  induced,  to  leave  his  place  of  residence.  The  definition  given  to 
the  crime  in  the  first  subdivision  necessarily  involves  an  intentional  carrying  or  de- 
coying away  from  the  place  of  residence.  Wherefore  an  information  need  not  aver 
tautologically  the  words  in  the  section  "  with  the  intention  of  having  such  person 
carried  away  from  his  place  of  residence."  Under  the  second  subdivision,  however, 
the  crime  intended  to  be  embraced  in  the  statute  would  be  incompletely  defined  with- 
out the  use  of  said  words;  Boes  v.  State,  125-206. 

An  indictment  for  kidnapping,  under  this  section,  must,  in  addition  to  alleging  the 
unlawful  and  felonious  character  of  the  acts  with  which  the  defendant  is  charged, 
negative  the  exceptions  in  the  statute,  and  allege  that  the  acts  were  not  done  •'  in 
pursuance  of  the  laws  of  this  state  or  of  the  United  States."  An  averment  in  an  in- 
dictment that  the  defendant  carried  away  etc.  a  certain  person,  named,  from  her  resi- 
dence in  a  township  and  county,  named,  in  this  state,  to  and  in  to  the  state  of  Illinois, 
the  defendant  "  not  then  and  there  having  first  established  a  claim  upon  her,"  the 
person  named  4f  according  to  the  laws  of  the  state  of  Indiana  or  the  laws  of  the 
United  States,"  is  not  sufficient,  as  not  being  the  equivalent  to  an  averment  in  nega- 
tion of  the  statutory  exception  above  stated;  State  v.  Kimraerling,  124-383. 

1917.  Rape.  When  an  indictment  charges  a  rape  jipon  a  female  under  the  age  of 
twelve  years  it  is  not  necessary  to  avfer  that  the  cljikTwas  ravished  forcibly  and  against 
her  will.  In  such  case  the  law  conclusively  presumes  that  she  is  incapable  of  giving 
her  consent  and,  bv  this  section,  declares  the  mere  act  of  sexual  intercourse  a  crime. 
This  being  so  it  follows  that  the  abuse  of  her  person  with  a  view  to  the  accomplish- 
ment of  that  act  constitutes  an  assault  and  battery  with  the  intent  to  commit  rape,  if 
sexual  intercourse  does  not  take  place,  for  if  she  is  incapable  of  consenting  to  the 
act  of  sexual  intercourse  she  is  equally  incapable  of  consenting  to  all  familiarity  with 
her  person  that  necessarily  precedes  the  consummation  of  the  act;  Murphy  v.  State, 
120-116. 

Under  section  1806  the  slightest  penetration  of  the  genital  organ  of  the  male,  in  to 
that  of  the  female  is  sufficient,  the  other  elements  of  the  crime  being  present,  to  estab- 
lish guilt.  Penetration,  like  any  other  element  of  crime,  may  be  established  by  cir- 
cumstantial evidence;  Taylor  v.  State,  11 1-280. 

1925.  Libel.  It  is  not  necessary  that  the  words  used  in  a  published  libel  shall  be 
slanderous,  to  sustain  an  action  for  libel.  Any  words  will  be  presumed  defamatory  which 
expose  the  party  complaining  to  hatred,  contempt,  ridicule  or  obloquy,  which  tend  to 
injure  him  in  his  profession  or  trade,  or  cause  him  to  be  shunned  or  avoided  by  his 
neighbors.  So,  every  thing,  printed  or  written,  which  reflects  on  the  character  of  an- 
other and  is  published  without  lawful  justification  or  excuse,  is  a  libel,  whatever  the 
intention  may  have  been.  The  words  need  not,  necessarily,  impute  disgraceful  con- 
duct to  the  plaintiff;  it  is  sufficient  if  they  render  him  contemptible  or  ridiculous.  Any 
written  words  are  defamatory  which  impute  to  a  person  that  he  has  been  guilty  of  any 
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crime,  fraud,  dishonesty,  immorality,  viee  or  dishonorable  conduct,  or  has  been  ac- 
cused or  suspected  of  any  such  misconduct;  or,  which  suggest  that  the  plaintiff  is  suf- 
fering from  any  infectious  disorder;  or,  which  have  a  tendency  to  injure  him  in  his  of* 
fice,  profession,  calling  or  trade.  So,  too,  are  all  words  which  hold  the  plaintiff  up  to 
contempt,  hatred,  scorn  or  ridicule,  and  which,  by  thus  engendering  an  evil  opinion  of 
him  in  the  minds  of  right  thinking  men,  tend  to  deprive  him  of  friendly  intercourse 
and  society;  Prosser  v.  Callis,  1 17-107. 

In  a  criminal  prosecution  for  libel  the  defendants  are  not  guilty  of  the  crime  charged 
where  the  words  charged  are  true,  whether  the  publication  be  made  in  good  faith  or 
not  (see  §  65).  The  defendant,  however,  is  not  required  to'prove  the  truth  of  the  pub- 
lication to  entitle  him  to  an  acquittal.  If,  from  all  the  evidence  before  the  jury,  a  rea- 
sonable doubt  arises  in  the  mind  of  the  jury  as  to  the  truth  of  the  publication,  the  de- 
fendant is  entitled  to  that  doubt  and,  therefore,  to  a  verdict  of  not  guilty;  State  v. 
.Bush,  122-44. 

1926.  Blackmailing.  In  a  prosecution  under  this  section,  in  which  the  defendant 
is  charged  with  having  written  and  mailed  to  the  prosecuting  witness  a  letter  in  which 
he  threatened  to  publicly  accuse  him  of  immoral  conduct  which,  if  true,  would  tend  to 
disgrace  him  or  subject  him  to  the  contempt  of  society,  unless  he  should  pay  the  de- 
fendant a  sum  of  money,  it  is  wholly  immaterial  whether  the  prosecuting  witness  is  or 
is  not  guilty  of  the  charge.  As  was  the  imputation  cast  in  the  case  at  bar,  to  charge 
the  prosecuting  witness  with  soliciting  the  chastity  of  the  defendant's  wife  is  to  charge 
him  with  immoral  conduct,  which,  if  true,  would  tend  to  disgrace  him  and  subject  him 
to  the  contempt  of  society;  Motsinger  v.  State,  123-501. 

ARTICLE  3  — AGAINST  PROPERTY. 

1927.  Anon.  This  statute  is  confused  and  lame.  The  offense  defined  is  complete 
and  the  penalty  enforceable  only  when  property  is  actually  burned.  The  controlling 
provision  is  "  the  property  so  burned  being  of  the  value  of  $20  or  upwards.".  The 
effect  of  this  provision  is  to  make  it  essential  that  property  of  the  value  of  $20  should 
be  burned,  for  unless  property  of  that  value  is  actually  burned  there  is  no  offense 
which  can  be  punished;  Kinningham  v.  State,  120-322.  [See  section  as  amended,  to 
cure  the  defect,  §  6743,  ante. 

An  indictment  charged  the  burning  of  a  "  certain  mill  house,  being  then  and  there 
of  the  value  of"  etc.,  "and  being  then  and  there  the  personal  property  of"  etc.  In 
respect  of  the  "  not  most  happy  description  "  of  the  building  as  a  mill  house,  the  indict- 
ment is  not  bad  for  uncertainty.  As  to  the  statement  that  the  "  mill  house  "  was  the 
personal  property  of  W.,  it  is  a  conclusion  of  law  rather  than  the  statement  of  a  fact 
and,  for  that  reason,  may  be  regarded  as  surplusage,  not  affecting  the  indictment  one 
-way  or  the  other.  Even  though  the  mill  house  be  shown,  by  the  evidence,  to  be  real 
estate,  it  will  not  constitute  a  fatal  variance;  Ford  v.  State,  112-378. 

1933.  Grand  larceny.  Larceny  is  committed  whenever  a  person  wrongfully  takes 
and  carries  away  the  personal  goods  of  another,  without  any  pretense  of  right,  with 
the  felonious  intent  to  deprive  the  owner  of  them,  or  to  appropriate  them  to  his,  the 
taker's,  own  use;  Robinson  v.  State,  1 13-512. 

It  is  not  necessary  that  there  should  be  a  trespass  in  order  to  constitute  a  larceny. 
The  doctrine  that  there  must  be  a  trespass  to  constitute  a  larceny  is  an  antiquated  legal 
fiction,  which  had,  at  most,  a  very  slender  support  from  the  authorities  and  which  is 
now' thoroughly  exploded.  Where  a  fraudulent  device  or  scheme  is  resorted  to,  for 
the  purpose  of  divesting  the  owner  of  title  and  possession,  the  offense  is  larceny; 
March  v.  State,  117-549. 

1941.  Trespass.  Under  this  section  it  is. a  trespass  to  enter  upon  the  land  of 
another  after  being  forbidden  so  to  enter,  be  the  land  inclosed  or  not ;  therefore,  a 
charge  against  one  hereunder  for  a  trespass  on  land  need  not,  of  necessity,  state  as  to 
that.  So,  in  view  of  the  statute  (§  1737),  '*  words  used  in  a  statute  to  define  a  public 
offense  need  not  be  strictly  pursued,  but  other  words  conveying  the  same  meaning 
may  be  used,"  the  use  of  the  word  "  premises  "  instead  of  "  land  "  does  not  vitiate  the 
charge,  premises  in  common  use  meaning  "  lands  and  tenements."  A  charge,  how- 
'ever,  that  one  "  unlawfully  entered  upon  the  premises  "  of  another  is  fatally  defective 
if  it  does  not  describe  those  premises;  State  v.  French,  120-230. 

Information  charging  that  defendant,  on  a  day  named,  unlawfully  entered  upon  the 
land  and  premises  of  affiant,  after  having  been  told  not  to  do  so  by  the  owner  of  the 
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land,  which  is  described.  Objection,  after  conviction,  that  the  information  is  bad  in 
not  averring  that  the  land  or  premises  was  occupied  by,  or  in  the  possession  of  the 
alleged  owner.  This  was  a  prosecution  under  this  section,  and  the  gravamen  of  the 
offense  is  the  unlawful  entry  upon  the  land  of  the  prosecuting  witness  after  having 
been  notified  not  to  do  so  by  the  owner.  It  is  not  necessary,  in  a  criminal  prosecu- 
tion under  this  statute,  to  aver  that  the  owner,  who  forbade  the  unlawful  entry  upon 
his  land,  was  the  actual  occupant.  As  against  one  having  no  right  to  enter,  it  is  enough 
that  either  the  owner  or  occupant,  or  the  agent  or  servant,  or  either,  forbids  the  entry. 
The  averment  as  to  notice  is  sufficient;  Beggs  v.  State,  122-55. 

The  offense  defined  in  this  section  consists  in  unlawfully  entering  upon  the  lands 
of  another  after  having  been  forbidden  so  to  do  by  the  owner  or  occupant.  The  un- 
lawful entry  in  defiance  of  the  command  of  the  lawful  occupant  constitutes  the  of- 
fense. The  indictment  may  properly  allege  the  ownership  of  the  land  to  be  in  either 
the  tenant  or  the  landlord,  and  the  charge  may  be  maintained  on  proof  of  an  unlaw- 
ful entry  after  the  lawful  owner  or  occupant,  or  his  agent  or  servant,  has  forbidden 
such  entry.  One  who  is  in  the  exclusive  possession  of  real  estate,  as  tenant  under 
a  lease,  is,  during  the  continuance  of  his  tenancy,  to  all  intents  and  purposes,  the 
owner,  and  may  maintain  an  action  against  a  wrong  doer,  which  can  not  be  defeated 
by  showing  the  title  to  be  in  some  one  other  than  the  plaintiff.  Wherefore,  in  a 
prosecution  under  this  statute,  a  special  plea  in  bar  is  bad  which  avers  that,  at  the 
time  of  the  alleged  entry,  the  lands  entered  upon  did  not  belong  to  the  tenant  in 
possession,  who  was  alleged  in  the  affidavit  to  be  the  lawful  occupant  of  the  lands, 
they  being  owned  in  fee  simple  by  another  person;  State  v.  Burns,  123-428. 

1942a.  Embezzlement  —  Offioer  retiring,  not  paying  over.  Under  this  statute 
it  is  not  necessary  to  the  sufficiency  of  an  indictment  charging  a  county  treasurer 
with  embezzlement  that  it  should  contain  a  particular  description  of  the  different 
fnnds  embezzled,  i.  e.,  whether  county  funds,  school  funds  etc.;  Hollingsworth  v. 
State,  1 1 1-294. 

An  indictment  under  this  statute,  making  it  a  felony  for  certain  county  officers 
therein  named  to  fail  to  pay  over  to  their  successors,  on  demand,  all  moneys  remain- 
ing in  their  hands,  in  the  language  thereof,  which  charges  a  county  treasurer  with 
having  failed  to  pay  to  his  successor  the  funds  remaining  in  his  hands,  without  an 
allegation  that  such  failure  was  either  felonious  or  unlawful,  is  defective  as  not 
charging  the  failure  to  be  felonious,  and  a  motion  to  quash  should  be  sustained. 
This  is  because  a  criminal  statute  is  not  to  receive  a  construction  as  broad  as  the 
language  used  would  seem  to  warrant,  bnt  is  to  be  narrowed  by  construction.  The 
indictment  must  be  so  drawn  as  to  effectuate  the  legislative  intention;  Stropes  v. 
State,  120-565. 

On  the  trial  of  a  county  treasurer,  charged  with  embezzlement,  proceedings  had 
before  the  circuit  judge,  on  petition  of  his  sureties  to  be  released  from  his  official  bond, 
under  sections  6538  and  6646,  wherein  the  office  was  declared  vacant,  are  admissible 
in  evidence,  although  the  summons  in  that  proceeding  issued  and  served  did  not 
contain  a  statement  that  he  should  appear  at  the  court  house.  If  such  statement 
should  have  been  made  in  the  process  its  omission  was  but  an  irregularity,  not  affect* 
ing  the  validity  of  the  proceeding  on  a  collateral  attack;  Hollingsworth  v.  State, 
1 1 1-294. 

This  section,  constituting  a  statute  of  1883,  did  not  repeal  section  1943  as  to  em- 
bezzlement by  public  officers.  The  latter  section  has  reference  to  the  officers  therein 
specially  named  and  any  officer  or  agent  of  a  municipal  corporation  who  fraudulently 
fails  or  refuses  at  the  expiration  of  his  term  or  at  any  time  during  such  term,  when 
lawfully  required  so  to  do,  to  account  for,  deliver  and  pay  over  etc.  The  section  of 
1883  (§  1942a)  has  relation  to  the  duties  of  officers  at  the  expiration  of  their  terms  of 
office  and  it  does  not  establish  a  liability  for  defaults  of  officers  at  any  intermediate 
period  before  the  expiration  of  their  terms,  except  it  be  as  to  money  turned  over  to 
them  by  their  predecessors  in  office;  State  v.  Wells,  112-239. 

A  demand  on  a  retiring  county  treasurer  by  his  successor  for  the  funds  remaining 
in  his  hands  is  not  necessary  in  order  to  establish  a  conversion  and  embezzlement  of 
such  funds;  Hollingsworth  v.  State,  1 1 1-296. 

1943.  Embezzlement  by  offloers.  A  drainage  commissioner  is  an  officer  of  the 
county  for  which  he  is  appointed,  within  the  purview  of  this  section,  and  for  a  failure, 
when  he  goes  out  of  office,  to  pay  over  to  his  successor  moneys  received  by  him  in 
his  official  capacity,  as  required  by  the  statute  of  1883  (§  1942a),  he  is  guilty  of  em- 
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bezzlement  and  subject  to  the  penalties  prescribed  by  this  section;  State  v.  Wells, 
112-243. 

1944.  Embezzlement  by  employes.  Motion  to  quash  an  indictment  framed  on 
this  section  because  it  charges  that  accused  was  "  an  employe  of  one  John  Carter," 
the  contention  being  that  this  is  to  state  a  conclusion  and  not  to  specify  the  facts  from 
which  the  conclusion  flows.  The  word  "  employe  "  has  a  well  denned  meaning  in 
an  indictment  against  one  employed  by  another ;  charging  him  with  having  embezzled 
the  funds  of  the  employer  it  is  sufficient  to  describe  him  as  an  "  employe  "  without 
setting  out  the  facts  constituting  the  employment.  Further  the  word  is  one  used  in 
this  particular  section,  in  specifying  the  persons  who  may  commit  the  offense  de- 
nounced and,  generally,  in  framing  an  indictment,  it  suffices  to  adopt  and  follow  the 
terms  and  language  of  the  statute;  Ritter  v.  State,  1 11-325. 

1951.  Embezzlement  of  publio  funds.  Under  this  section  a  township  trustee  is 
denounced  as  guilty  of  embezzlement  if  he  knowingly  appropriates  funds  to  any 
other  purpose  than  that  for  which  they  were  raised  or  appropriated.  His  successor 
in  office  has  no  authority  to  accept  his  note  in  payment  of  the  sum  due  from  him  to 
the  township,  but  he  is  required  in  vacating  his  office  to  discharge  his  obligation  in 
money;  therefore,  the  fact  that  such  successor  to  a  defaulting  trustee  takes  the  latter' s 
note  for  the  amount  due  from  him  will  not  change  the  character  of  the  debt,  so  as  to 
relieve  it  of  its  fiduciary  character  and  bring  it  within  the  effect  of  a  discharge  in  bank- 
ruptcy; to  the  contrary  the  debt  due  to  the  township  for  money  wrongfully  appro- 
priated is  not  barred  by  such  discharge,  but  a  dividend  received  from  the  estate  in 
bankruptcy  is  to  be  treated  as  a  payment  on  account;  Madison  Tp.  v.  Dunkle,  114-264. 

1962.  Embezzlement  by  fiduciaries.  The  refusal  of  a  defaulting  administrator 
to  pay  to  the  sureties  on  his  bond,  on  a  demand  made  by  them,  money  which  they 
have  been  compelled  to  pay  in  settlement  of  his  defalcation  does  not  render  him 
guilty  of  embezzlement  under  this  section.  To  constitute  the  crime  hereunder,  the 
demand  for  an  accounting,  if  made  by  an  individual,  must  be  made  by  or  in  behalf  of 
one  to  whom  the  money  is  due  from  the  administrator  as  such,  for  this  statute  has 
reference  wholly  to  the  administrator  in  his  relation  to  those  interested  in  the  estate 
and  for  whom  he  is  acting  in  the  capacity  of  a  trustee;  nor  is  this  changed  by  the 
fact  that  such  defaulting  administrator  absents  and  conceals  himself,  so  that  his  suc- 
cessor in  the  trust  can  not  make  a  demand  on  him,  for  this  will  not  enable  his  sureties 
to  make  the  demand  which  will  render  him  guilty  of  embezzlement;  State  v.  Adam- 
son,  1 14-2 1 8. 

An  affidavit  and  information  were  presented  against  the  guardian  of  a  minor  for  the 
embezzlement  of  the  funds  of  the  ward.  It  was  charged  that  the  defendant  on  the  day 
of  his  appointment  as  guardian  —  October  10,  1879  —  collected  money  and  other  per- 
sonal property  belonging  to  the  ward  ;  that  the  ward  became  of  age  March  5,  1889  ; 
and,  that  November  28,  1890,  a  demand  for  a  settlement  was  made,  which. defendant 
refused  to  comply  with,  and  that  he  converted  the  money  to  his  own  use.  (1)  The  date 
of  the  demand  for  settlement  was  within  the  period  of  limitation,  though  the  date  of 
the  receipt  of  the  money  was  not.  The  affidavit  being  sufficient  a  prosecution  com- 
menced December  19,  1890,  was  not  within  the  bar  of  the  statute  of  limitations. 
(2)  An  averment  of  the  information,  "  that,  on  or  about  the  15th  day  of  September, 
1880,  the  said  George  Colvin  fled  from  the  county  of  Hamilton,  and  so  concealed  him- 
self that  process  could  not  be  served  upon  him/'  is  not  sufficient  to  avoid  the  opera- 
tion x>f  the  statute  of  limitations,  in  the  absence  of  an  averment  as  to  the  length  of 
time  the  absence  or  concealment  continued;  Colvin  v.  State,  127-404. 

1966.  Malioious  trespass.  A  prosecution  is  not  maintainable  under  this  section 
where  the  act  charged  as  criminal  was  done  under  an  honest  claim  of  right  without 
any  mischievous  or  malicious  intent;  Barlow  v.  State,  120-57. 

1961.  Injuring  vines,  trees  etc.  This  section  makes  any  person  who,  without  li- 
cense from  competent  authority,  removes  from  the  land  of  another  any  tree,  stone, 
timber,  or  other  valuable  article,  guilty  of  a  trespass.  An  indictment  was  held  suf- 
ficient which  charged  that  the  property  was  removed  from  lands  situate  in  a  county 
named,  belonging  to  an  individual,  whose  name  was  given;  Winlock  v.  State,  121- 
533.  citing  Dowell  v.  State,  80-566. 

1964.  Obstructing  highway  eto.  A  railroad  company  which  leaves  its  cars 
standing  in  a  public  highway  is  guilty  of  an  unlawful  obstruction  thereof,  notwith- 
standing it  may  leave  a  portion  of  the  center  of  the  roadway  open  for  the  passage  of 
vehicles;  P.,  C.  &  St.  L.  RR.  Co.  v.  Kitley,  118-155. 
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A  corporation  may  be  prosecuted  criminally  for  obstructing  a  public  highway 
<§  1897).  Under  this  section,  it  is  not  necessary  to  the  commission  of  the  offense 
that  the  act  done  be  accompanied  with  a  criminal  intent,  and  all  that  is  necessary  to  a 
good  indictment  for  obstructing  a  way  is  to  allege  such  facts  as  meet  the  require- 
ments of  the  statute;  State  v.  B.,  O.  &  C.  RR.  Co.,  120-299. 

ARTICLE  4.— AGAINST  PUBLIC   PEACE. 

1983.  Provocation.  A  prosecution,  instituted  by  the  state,  before  a  justice  of  the 
peace,  under  this  section,  "  whoever  by  words,  signs  or  gestures,  provokes  or  attempts 
to  provoke  another,  who  has  the  present  ability  to  do  so,  to  commit  an  assault  or 
an  assault  and  battery  upon  him,  is  guilty"  etc.  The  affidavit  charged  "  that  one" 
etc.  "  on  the  "  etc.,  "at  the  county"  etc.  "did  then  and  there,  by  words,  signs  and 
gestures,  unlawfully  provoke  and  attempt  to  provoke  him,  the  said  F.  M.,  to  commit 
an  assault  and  battery  upon  the  person  of  him,  the  said  E.  M.,  he,  the  said  F.  M.,  hav- 
ing, then  and  there,  the  present  ability  so  to  do."  (a)  It  is  no  objection  that  it  charges 
that  defendant  did  provoke  and  that  he  attempted  to  provoke  the  prosecuting  witness, 
either  one  being  a  separate  offense  against  the  statute.  Where  a  statute  makes  it  an 
offense  to  do  any  one  of  several  things  mentioned  disjunctively,  all  of  which  are  pun- 
ishable  alike,  the  whole  may  be  charged  conjunctively  in  a  single  count;  State  v. 
Stout,  112-245.  (6)  The  affidavit  is  not  defective  as  not -sufficiently  charging  the 
"present  ability"  to  commit  the  assault  and  battery.  It  is  sufficient  to  charge  such 
present  ability  in  the  language  of  the  statute,  (c)  The  court  instructed,  in  substance, 
that  if  the  evidence  showed  that  defendant  "  intended  to  provoke  the  prosecuting 
witness  to  commit  an  *  assault '  on  the  appellant,"  he  should  be  found  guilty.  This 
was  not  error.  A  charge  of  an  attempt  to  provoke  an  assault  and  battery  necessarily 
includes  a  charge  that  he  attempted  to  provoke  an  assault;  Marshall  v.  State,  123-129. 

1986.  Carrying  dangerous  weapon.  Prosecution,  by  indictment,  charging  de- 
fendant with  carrying  concealed  "  a  certain  dangerous  and  deadly  weapon  "  etc.,  the 
said  etc.  "not  being  then  and  there  a  traveler.  The  evidence  showed  that  defend- 
ant was  a  mail  carrier,  who  at  the  time  he  carried  the  weapon  had  on  his  person  a 
money  packet  for  delivery  etc.  He  was  at  that  time  "  a  traveler  "  within  the  exemp- 
tion of  this  statute;  Lott  v.  State,  122-394. 

1988.  Disturbing  meetings.  An  information  for  disturbing  a  religious  meeting  is 
complete  and  sufficient  without  an  allegation  that  a  defendant's  conduct  was  to  the 
disturbance  of  certain  named  persons.  So,  where  an  information  after  charging  that  a 
defendant  unlawfully  molested  and  disturbed  a  certain  collection  of  divers  inhabitants 
of  the  state  who  were  met  together  for  religious  worship,  concludes  with  the  allega- 
tion that  the  acts  and  conduct  of  the  defendant,  therein  described,  were  to  the  disturb- 
ance of  persons  therein  named,  who  were  there  present  at  such  meeting,  the  rule  that 
where  unnecessary  descriptive  matter  is  mingled  with  matter  of  essential  description, 
the  whole  must  be  proved  as  laid  does  not  apply,  and  there  is  no  variance  in  that 
the  proof  fails  to  show  that  all  those  named  were  disturbed.  If  the  entire  averment, 
whereof  the  descriptive  matter  is  a  part,  is  surplusage,  it  may  be  rejected  as  surplus- 
age, and  the  descriptive  matter  falls  with  it  and  need  not  be  proved;  Hull  v.  State, 
120-154. 

ARTICLE  5  — AGAINST  PUBLIC  MORALS. 

1991.  Adultery  and  fornication.  The  offenses  herein  denounced  as  "against 
public  morals"  are  offenses  which  can  only  be  committed  by  two  persons  of  opposite 
or  different  sexes.  It  is  the  joint  offense  of  both  the  persons  participating  therein;  i.  e., 
both  the  parties  cohabiting  with  each  other  must  be  guilty  of  the  adultery  or  fornica- 
tion resulting  from  such  cohabitation  or  neither  of  them  can  be  guilty  thereof. 
Whether  the  defendants  be  prosecuted  in  the  same  indictment  or  not,  the  crime  must 
be  charged  as  a  joint  crime.  They  may  be  tried  separately  and  one  may  be  convicted 
and  sentenced  before  the  other  is  tried.  If  one  be  tried  and  acquitted,  the  other  must 
be  discharged;  State  v.  Bain,  112-338. 

To  cohabit  within  the  meaning  of  this  statute  is  for  a  man  and  woman  to  live  to- 
gether in  the  manner  of  husband  and  wife.  It  implies  a  dwelling  together  for  some 
period  of  time,  and  is  to  be  understood  as  something  different  from  occasional,  tran- 
sient interviews,  for  unlawful  and  illicit  intercourse.  To  sustain  an  indictment  under 
this  section  the  evidence  must  establish  cohabitation,  including  one  or  more  acts  of 
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sexual  intercourse,  between  parties  not  lawfully  occupying  the  relation  of  husband 
and  wife  to  each  other.  The  unlawful  and  lascivious  commerce  may  be  inferred  from 
circumstances  proved,  which  raise  such  a  presumption  of  guilt  as  leaves  no  reason- 
able doubt  in  that  regard  on  the  minds  of  the  jury; Jackson  v.  State,  116-465. 

1993.  Enticing  female  to  house  of  ill  fame.  The  offense  denounced  by  this  sec- 
tion consists  in  the  alluring,  enticing,  or  taking  a  female  of  chaste  character,  for  the 
"purpose  of  prostitution,"  i.  e.,  for  the  purpose  of  having  common,  indiscriminate, 
meretricious  commerce  with  men  —  not  merely  for  the  purpose  of  having  sexual  in- 
tercourse with  the  party  who  enticed  or  took  her  away.  The  character  of  the  place 
into  which  the  female  is  enticed  or  inveigled  is  one  of  the  essential  elements  of  the 
crime.  The  place  into  which  the  female  has  been  enticed  must  have  been  a  "  house 
of  ill  fame  or  elsewhere; "  i.  c.,  some  other  place  of  like  character,  where  prostitu- 
tion of  the  character  practiced  at  houses  of  ill  fame  or  assignation  is,  or  was  intended 
to  be  carried  on.  It  is  essential,  therefore,  (1)  that  an  indictment  charging  an  offense 
under  this  section,  shall  charge  that  the  female  was  enticed  or  taken  to  a  house  of  ill 
fame  or  other  place  of  like  character  for  the  purpose  of  prostitution.  (2)  In  respect 
to  the  other  essential  feature  of  the  indictment,  an  averment  that  the  female  was  en- 
ticed and  taken  to  the  place  described  "for  the  purpose  of  unlawfully  and  feloniously 
prostituting  her,"  or  •*  for  the  purpose  of  having  carnal  intercourse  with  her,"  is  in- 
sufficient. Prostitution,  under  the  statute  (§  2003)  means  the  frequenting  or  living  in 
houses  of  ill  fame,  or  associating  with  women  of  bad  character  for  chastity,  or  the 
practice  of  committing  fornication  for  hire.  Neither  phrase  is  the  equivalent  of  an 
averment  that  she  was  enticed  and  taken  for  "the  purpose  of  prostitution;1'  Miller 
v.  State,  121-295. 

This  statute  which  makes  it  an  offense  to  entice  or  take  a  female  of  previous  chaste 
character  to  a  house  of  ill  fame  "or  elsewhere,"  "for  the  purpose  of  prostitution," 
does  not  apply  to  persons  who  entice,  allure,  or  solicit  females  of  chaste  character  to 
accompany  them  to  any  convenient  place  for  the  sole  purpose  of  having  illicit  inter- 
course. It  applies,  only,  to  such  persons  as  entice  or  take  away  chaste  females  to 
houses  of  ill  fame,  or  other  places  of  like  character,  to  have  common,  indiscriminate, 
meretricious  commerce  with  men,  or  where  they  may  become  prostitutes.  The  phrase 
"  with  the  intent  of  then  and  there  rendering  her  a  prostitute,"  in  an  indictment,  is 
equivalent  to  the  statutory  words,  "  for  the  purpose  of  prostitution  ; "  Nichols  v.  State, 
127-408. 

An  information  charging  that  the  defendant,  on  a  day  stated,  in  a  county  named, 
enticed  and  took  a  certain  female  of  chaste  character,  named,  with  the  intent  then  and 
there  of  rendering  her  a  prostitute,  without  designating  or  describing  the  particular 
bouse  or  place  in  the  city  to  which  she  was  enticed  or  taken,  is  not  sufficient  to  with- 
stand a  motion  to  quash  ;  it  is  sufficient,  however,  to  withstand  a  motion  in  arrest  of 
judgment ;  Nichols  v.  State,  127-410. 

1994.  Keeping  house  of  ill  fame.  This  offense  is  a  continuing  offense,  the  time 
named  in  the  indictment  is  immaterial  and  one  conviction  is  a  bar  to  all  others  for 
the  one  continuous  keeping  of  the  house  prior  and  up  to  the  returning  of  the  indict- 
ment on  which  the  conviction  is  had;  Freeman  v.  State,  119-502. 

2000.  Sabbath  breaking.  The  offense  constituted  by  this  section  consists  in  a 
person's  following  his  usual  avocation  on  Sunday.  An  information  in  the  language 
of  the  statute  is  sufficient,  and  it  is  wholly  immaterial  as  to  the  kind  of  merchandise 
a  defendant  sells,  to  whom  he  sells  it,  or  what  price  he  asks  and  receives  for  it.  An 
affidavit,  therefore,  which  charges,  in  general  terms,  that  the  defendant,  being  over 
the  age  of  fourteen  years  etc.,  was  found  engaged  in  following  his  usual  avocation 
on  Sunday,  selling  and  delivering  merchandise  to  customers,  charges  a  public  offense, 
tinder  this  section;  State  v.  Saurbaugh,  122-209. 

The  carrying  of  persons  to  and  from  pleasure  parties  by  a  steamboat,  on  the  Ohio 
river,  in  the  employ  of  a  ferry  company,  is  not  a  work  of  necessity  or  charitv  within 
the  meaning  of  the  exception  contained  in  this  section  of  the  Sunday  law.  A  steam- 
boat pilot  employed  on  a  boat  plying  between  stations  on  the  Ohio  river,  in  Clark 
county,  Indiana,  was  indicted  and  found  guilty  of  a  violation  of  this  section.  On 
the  Sunday  designated  in  the  indictment  the  boat  plied  between  Jeffersonville  and 
Fern  Grove,  on  the  Ohio  river,  in  Clark  county,  Indiana,  and  it  was  chartered  to 
transport  persons  to  picnics  at  Arctic  Springs  and  Fern  Grove  from  Louisville,  Ken- 
tucky, and  Jeffersonville,  Indiana.  The  defendant,  pilot,  was  hired  and  paid  by  a 
ferry  company,  a  corporation  organized  under  the  laws  of  Kentucky,  that  company 
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owning  the  boat.  It  was  held  (i)  that  as  the  points  at  which  the  boat  received  pas- 
sengers and  at  which  it  discharged  them  were  on  the  Indiana  shore,  such  boat  was 
not  engaged  in  interstate  commerce,  and  that  the  commerce  being  local  the  state  had 
complete  and  exclusive  jurisdiction  over  it.  (2)  That  there  was  jurisdiction  to  try 
and  punish  the  offense  charged  against  defendant;  Dugan  v.  State,  125-131. 

In  an  action  to  contest  the  validity  of  a  will,  it  was  contended  that  a  broad  construc- 
tion should  be  given  to  the  phrases  "common  labor"  and  "usual  avocations,"  de- 
nounced in  this  section,  so  as  to  include  the  drafting  and  execution  of  a  will  on  Sun- 
day. The  drafting  and  execution  of  a  will  does  not  come  within  the  letter  or  the 
spirit  of  the  statute.  It  is  not  an  act  commonly  done  ;  in  its  doing  there  is  no 
desecration  of  the  Sabbath,  and  a  will  executed  on  Sunday  is  valid;  Kapp  v.  Rech- 
ling,  123-37. 

2001.  Houses  of  assignation.  A  father  who  takes  his  daughter,  of  the  age  of  fifteen 
years,  to  a  brothel  and  instructs  —  and  even  commands  —  her  to  have  sexual  commerce 
with  men,  and  to  give  him  the  money  she  earned  thereby,  and  who  receives  from  her 
part  of  such  money,  is  guilty  of  the  offense  denounced  by  this  section.  It  is  not 
necessary  to  prove  that  he  had  the  intention  to  decoy,  induce,  procure  or  compel  the 
child  to  have  intercourse  with  a  particular  person,  and  quite  enough,  to  prove  that  he 
decoyed,  induced,  procured  or  compelled  her  to  have  intercourse  with  another  than 
himself;  Stevens  v.  State,  112-433. 

2003.  Prostitute.  An  indictment  charging  an  offense  under  this  statute  charged 
that  "  the  said  F.  S.  did  then  and  there  unlawfully  frequent  and  live  in  a  certain  house 
of  ill  fame  to  wit:  *  *  *  And  did  then  and  there  unlawfully  associate  with  women 
of  bad  character  for  chastity,  to  wit:  *  *  *  in  public  places  then  and  there  situate, 
to  wit:  on  the  public  walks  of  said  city  of  Bloomington  and  at  houses  which  men  of 
bad  character  frequent  and  visit,  to  wit:  *  *  *  and  did  then  and  there  commit 
fornication  for  hire  with  *  *  *  ."  The  information  was  held  bad,  in  the  trial 
court,  for  duplicity.  This  was  erroneous,  for  where  a  statute  —  as  this  does  —  makes 
it  an  offense  to  do  this,  or  that,  or  another  thing,  mentioning  several  things  disjunct- 
ively, either  one  of  which  would  constitute  one  and  the  same  offense,  subject  to  one 
and  the  same  punishment,  it  is  the  general  rule  that  all  the  things  mentioned  in  the 
statute  may  be  charged  conjunctively  in  a  single  count,  as  constituting  but  a  single 
offense;  State  v.  Stout,  112-245. 

ARTICLE  6— AGAINST  PUBLIC  JUSTICE. 

2006.  Perjury.  In  a  prosecution  for  perjury  committed  in  a  judicial  proceeding, 
the  indictment  must  allege  the  materiality  of  the  matters  testified  to,  having  reference 
to  the  essential  character  of  the  proceeding  then  pending  before  or  under  consideration 
by  the  court;  this  may  be  shown  by  a  general  averment  of  materiality  or  by  setting 
out  the  facts  testified  to.  Further  the  assignment  of  perjury  on  the  facts  testified  to 
must  fully  negative  such  facts,  stating  with  reasonable  certainty  the  particular  respects 
in  which  the  testimony  given  was  false.  The  case  at  bar  was  a  charge  of  false  swear- 
ing in  a  proceeding  supplemental  to  execution.  In  such  case  an  assignment  of  per- 
jury based  on  testimony  that  defendant  had  no  property,  while,  in  fact,  he  had  is  bad 
unless  it  states  that  such  property,  or  some  part  of  it,  was  subject  to  execution  within 
the  county  of  the  examination.  So,  again,  as  the  inquiry  in  such  a  proceeding  is  con- 
fined to  property  owned  by  the  debtor  in  the  county,  at  the  time  of  his  examination, 
perjury  is  not  predicable  on  his  testimony  as  to  what  property  he  had  previously 
owned;  State  v.  Cunningham,  1 16-212. 

This  section,  defining  what  shall  constitute  perjury,  has  relation  to  an  oath  required 
and  administered  in  connection  with  some  legal  proceeding,  or  in  relation  to  some 
matter  in  which  an  oath  is  required  by  law.  To  constitute  a  good  indictment  under 
it,  it  must  appear,  from  the  facts  alleged,  that  the  false  swearing  was  in  relation  to  a 
matter  in  which  an  oath  is  required  by  law.  An  indictment  for  subornation  of  per- 
jury, which  alleges  the  procuring  of  an  affidavit  before  a  notary  public  in  the  form  of 
an  ordinary  complaint,  falsely  charging  a  person  with  being  the  father  of  the  affiant's 
bastard  child;  but  which  does  not  aver  that  any  prosecution  was  at  any  time  com- 
menced before  any  justice  of  the  peace,  or  that  any  legal  proceedings  were  pending  in 
which  such  affidavit  was  used,  or  filed,  is  insufficient,  under  this  section,  and  it  should 
be  quashed  on  motion;  Smith  v.  State,  125-443. 
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2008.  Subornation  of  perjury.  This  section  provides  that  "  whoever  suborns  or 
procures  any  person  to  commit  perjury  is  guilty  of  subornation  of  perjury."  Under 
it  a  party  must  suborn  and  procure  a  person  to  commit  perjury.  There  are  two  essen- 
tial elements  to  constitute  the  crime:  (i)  one  person  must  procure  another  to  commit 
perjury,  and  (2)  the  party  thus  procured  must  actually  commit  the  crime  of  perjury. 
Ad  indictment  for  the  offense  must  charge  both  essentials  of  the  offense  as  completed 
acts;  Smith  v.  State,  125-442. 

ARTICLE  7— AGAINST  PUBLIC  HEALTH. 

2066.  Public  nuisance.  An  affidavit  and  information  charging  the  erection  and 
maintenance  of  a  nuisance,  by  erecting  and  maintaining  near  the  dwelling  houses  of 
divers  inhabitants  of  the  county,  a  building  and  appurtenances,  in  and  about  which 
were  kept,  fed  and  slaughtered  large  numbers  of  chickens,  geese  and  ducks,  and  in 
and  about  which  was  deposited  offal  from  the  slaughtered  poultry,  thereby  creating 
noisome  and  unwholesome  Smells  etc.  to  the  damage  and  nuisance  of  all  the  inhabit- 
ants of  the  state  then  and  there  being  and  residing  etc.  is  sufficient;  it  is  not  necessary 
to  describe  the  particular  location  of  the  alleged  nuisance,  nor  is  it  necessary  to  set 
out  the  names  of  the  persons  near  whose  dwelling  houses  the  same  is  maintained; 
Droneberger  v.  State,  1 12-105. 

An  affidavit  which,  at  most,  charges  an  interference  with  the  free  use  by  another  of 
his  property,  by  the  erection  of  a  "high  and  useless"  fence  does  not  charge  a  public 
offense;  M  Laughlin  v.  Etchison,  127-475. 

ARTICLE  8  — AGAINST  PUBLIC  POLICY. 

2077.  Lotteries  and  gift  enterprises.  This  section  clearly  defines  the  offense  of 
the  unlawful  sale  of  a  share  in  a  lottery  and  gift  enterprise.  So,  an  information  charg- 
ing that  on  etc.  at  etc.,  the  defendant  unlawfully  sold  to  one  A.  B.,  for  a  specified 
sum  of  money  then  and  there  paid,  "one  share,  chance  and  opportunity  in  a  certain 
lottery  scheme  and  gift  enterprise,"  for  the  division  of  certain  sums  of  lawful  money 
to  be  determined  by  chance  and  lot  etc.,  charging  the  offense  substantially  in  the  lan- 
guage of  the  statute  is  sufficiently  certain  and  not  vulnerable  on  a  motion  to  quash; 
Trout  v.  State,  n  1-502;  Watson  v.  State,  11 1-599. 

2079.  Keening  gambling  house.  There  can  be  no  more  pertinent  and  material  testi- 
mony given  on  the  trial  of  an  information  charging  an  offense  under  this  section,  than 
that  which  relates  to  specific  acts  of  gaming  in  the  building  or  room  named  in  the 
indictment  or  information.  Evidence  given  by  the  accused  to  meet  and  overthrow 
testimony  of  that  character  introduced  by  the  state  is  equally  pertinent  and  material; 
Stefani  v.  State,  124-6. 

Any  evidence  which  tends  to  prove  that  gaming  is  actually  carried  on  in  the  room, 
and  that  the  lessor  knows,  or  has  good  reason'  to  believe,  that  it  is  so  being  carried  on 
and  suffered  by  his  lessee,  is  competent,  as  tending  to  prove  or  raise  a  presumption, 
that  the  room  is  rented  for  the  purpose  of  gambling.  So,  evidence  that  it  was  gener- 
ally reputed  that  the  room  was  kept  as  a  gambling  room,  and  that  the  lessee,  who  had 
been  indicted,  had  pleaded  guilty  to  the  charge  of  keeping  a  room  in  which  gambling 
was  permitted  while  occupying  the  lessor's  room,  is  competent,  as  lending  to  raise  an 
inference  that  the  lessor,  who  was  engaged  in  business  near  by,  in  the  same  com- 
munity with  the  lessee,  had  knowledge  of  the  facts.  Under  this  statute  direct  evi- 
dence to  prove  that  there  was  a  specific  agreement  or  intent,  on  the  part  of  the  lessor 
and  his  lessee,  at  the  time  he  leased  the  room,  that  it  was  to  be  used  for  the  purpose 
of  gaming  is  not  necessary;  Voght  v.  State,  T24-359. 

2079,  2081.  Keeping  gaming  house.  There  are  no  possible  circumstances  under 
which  it  can  be  lawful  to  either  keep  a  house  or  rooms  for  gambling  purposes,  or  to 
play  or  bet  at  or  upon  any  game  or  wager;  Condon  v.  State,  ex  rel.,  113-74. 

2086.  Common  gambler.  Under  this  section  it  is  clearly  an  immorality  on  the 
part  of  a  person  to  frequent  places  of  gambling,  and,  by  the  statute,  such  a  person  is 
pronounced  a  " common  gambler,"  and,  on  conviction  thereof,  made  liable  to 
penalty  and  punishment.  Therefore  the  immorality  of  an  applicant  which  may  be  a 
basis  of  a  remonstrance  against  the  granting  of  a  license  to  sell  intoxicating  liquors  at 
retail,  under  section  6314,  being  held  not  to  be  limited  to  such  immorality  as  is  speci- 
fied in  that  section,  a  finding,  in  effect,  that  an  applicant  for  license  was  an  immoral 


Digitized  by  VjOOQIC 


2086-2093  §§  Crimes  —  Notes.  ]  48 

man  "only"  in  respect  of  his  "frequenting  places  of  gambling/'  justifies  a  refusal  of 
the  license;  Groscop  v.  Rainier,  1 11-364. 

2086.  Keeping  devices  for  gaining.  Gaming  devices  seized  and  taken  into  the 
possession  of  a  sheriff  at  the  time  of  making  the  arrest  of  one  charged  with  unlawfully 
keeping  and  exhibiting  gaming  implements  for  gain,  are  subject  to  the  order  of  the 
court,  as  they  would  be  if  the  same  implements  were  taken  by  virtue  of  a  search  war- 
rant in  the  hand  of  a  constable  and,  afterward,  delivered  to  the  sheriff.  The  material 
part  of  the  statute  in  respect  hereto  is  that  the  thing  seized  shall  be  securely  held  by 
the  sheriff,  "  subject  to  the  order  of  the  court  trying  the  offender,"  and,  upon  convic- 
tion of  the  person  offending,  destroy  the  articles  used  for  unlawful  purposes.  Unless, 
however,  articles  seized  are  of  such  a  character  that  the  law  will  not  recognize  them  as 
property,  entitled  as  such  to  its  protection,  they  can  not,  under  any  circumstances,  be 
summarily  destroyed  without  affording  the  owner  an  opportunity  to  be  heard  on  the 
subject  of  their  unlawful  use,  and  to  show  whether  or  not  the  articles  are  intrinsically 
useful  or  valuable  for  any  other  purpose  than  gambling,  or  whether  their  only  recog- 
nized value  and  customary  use  are  as  implements  for  gambling.  If  on  inquiry,  by 
the  court  trying  the  offender,  it  should  appear  that  the  property  is  such  as  is  of  no 
substantial  or  practical  use  or  value,  except  in  connection  with  a  gambling  room,  or 
if  the  use  to  which  it  is  customarily  devoted  by  the  owner  is  unlawful  gaming,  its 
destruction  should  be  ordered,  on  application  to  the  court,  as  part  of  the  judgment  in 
the  case;  provided  that  the  defendant  be  found  guilty.  As  to  all  other  property 
seized  —  that  is,  such  as  is  adapted  to  a  lawful  use  —  it  should  be  returned  to  the 
owner,  in  accordance  with  section  1623.  The  order  of  the  court  must  be  made 
before  or  at  the  time  final  judgment  is  pronounced  against  the  defendant.  After  the 
penalty  has  been  assessed  and  final  judgment  has  been  pronounced,  and  the  case 
ended,  the  court  can  not  again  take  jurisdiction,  on  a  mere  motion,  proceed  with  an- 
other hearing  and  make  another  order  enforcing  punishment  in  the  nature  of  an  addi- 
tional penalty  against  the  defendant  or  his  property;  State  v.  Robbins,  124-310. 

2087.  Allowing  minors  to  play.  This  section  provides  that  any  person  owning  or 
managing  a  pool  table  etc.  who  allows  or  suffers  a  minor  to  play  at  or  upon  such  table 
shall,  upon  conviction  thereof,  for  each  game  so  allowed  or  suffered  to  be  played,  be 
fined  etc.  The  offense  consists  in  allowing,  suffering  or  permitting  a  minor  to  play 
at  or  upon  any  such  table.  The  punishment  which  shall  be  assessed  depends  on  the 
number  of  games  played;  each  time  permission  is  given  or  the  minor  is  suffered  or 
allowed  to  play  constitutes  a  separate  and  distinct  offense,  but  when  once  permission 
is  given  etc.  the  number  of  games  played  at  one  continuous  playing  constitutes  but 
one  offense,  although  several  games  may  be  played  in  succession;  if,  however,  the 
minor  ceases  to  play  and  is  again  allowed  etc.  to  play,  such  subsequent  playing  con- 
stitutes a  separate  offense.  An  indictment  which  charges  the  playing  of  four  games 
of  pool  at  one  time  and  place  is  not  bad  for  duplicity;  Kiley  v.  State,  126-67. 

2091.  Found  drunk  in  public  The  offense  created  in  this  section  does  not  con- 
sist in  being  found  in  a  state  of  intoxication,  but  in  being  found  in  a  public  place  in  a 
state  of  intoxication.  It  is,  therefore,  wholly  immaterial  as  to  the  circumstances  which 
led  to  the  condition  of  intoxication  —  it  may  be  the  result  of  appetite  or  the  conse- 
quence of  mistake,  or  it  may  arise  from  following  —  too  closely  —  the  prescription  of 
a  physician.  Be  the  cause  what  it -may,  so  long  as  the  intoxicated  person  is  not  found 
in  a  public  place,  there  is  no  violation  of  this  law;  State  v.  Sevier,  117-340. 

2092.  Selling  liquor  to  drunken  man.  This  section  is  not  inconsistent  with  so 
much  of  section  15  of  the  statute  of  1875  (1  R.  S.,  1876,  p.  869)  as  constructively 
entered  into  and  became  a  part  of  section  20  of  the  same  act;  hence  that  part  of  sec- 
tion 15  still  continues  in  force  in  support  of  a  civil  action  for  a  violation  of  its  pro- 
visions and  any  consequent  injury  which  may  ensue  therefrom.  Such  an  action  may 
therefore  be  maintained  for  damages  resulting  from  the  sale  of  intoxicating  liquor  to 
an  intoxicated  person,  either  against  the  vendor  personally  or  on  his  bond.  Where- 
fore, where  intoxicating  liquor  is  sold  to  one  who  is,  at  the  time,  intoxicated,  and 
who,  by  reason  of  the  effect  thereof,  becomes  unable  to  manage  horses  drawing  him- 
self and  wife  homeward,  but  refuses  to  yield  the  reins  to  his  wife,  by  reason  whereof 
the  vehicle  in  which  they  are  riding  is  overturned  and  both  are  injured,  the  sale  of  the 
liquor  is  such  a  proximate  cause  of  the  injuries  as  entitles  the  wife  to  maintain  an 
action,  under  the  act  of  1875,  for  damages;  Mulcahy  v.  Givens,  115-288. 

2093.  Selling  liquor  to  habitual  drunkard.  This  section  covers  the  entire  subject 
matter  of  section  10  of  the  statute  of  March  17,  1875,  which  was  not  brought  into  the 
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revision  of  1881,  although  it  has  never  been  expressly  repealed.  It  greatly  enlarges 
the  number  of  persons  who  may  give  the  notice  in  writing  as  to  the  habit  of  the  person 
of  being  intoxicated,  doubles  the  maximum  fine,  quintuples  the  minimum  penalty 
that  might  be  imposed  on  the  person  convicted  of  the  offense,  and  adds  new  penalties 
to  those  prescribed  by  the  elder  statute.  In  so  far,  therefore,  as  section  10  of  1875  de- 
nned the  public  offense  therein  mentioned  and  prescribed  its  penalty,  such  section  10 
is  superseded  and  repealed  by  implication  by  this  section;  State  v.  Cooper,  1 14-16. 

Nevertheless  while  in  so  far  as  section  6323  gives  a  cause  of  action  to  any  person 
injured  or  damaged  in  person,  property  or  means  of  support,  on  account  of  the  use  of 
intoxicating  liquor  (§  20,  act  of  March  17,  1875)  sold  in  violation  of  section  10  of  the 
act  of  1875  (supra),  it  must  be  held  that  such  section  10  has  not  been  repealed  by  nec- 
essary implication,  by  reason  of  this  section  2093  or  any  provision  of  any  later  law, 
but  remains  in  full  force  as  a  necessary  part  of  section  6323,  precisely  as  it  was  en- 
acted, for  the  purpose  only  of  such  civil  action;  State  v.  Cooper,  1 14-19.  The  section 
is  in  the  following  words:  "  10.  Every  person  who  shall,  directly  or  indirectly,  sell, 
barter  or  give  away  any  intoxicating,  spirituous,  vinous  or  malt  liquors  to  any  person 
who  is  in  the  habit  of  being  intoxicated,  after  notice  shall  have  been  given  him  in 
writing  by  the  wife,  child,  parent,  brother  or  sister  of  such  person  or  by  the  trustee  of 
the  township  where  he  resides,  that  such  person  is  in  the  habit  of  being  intoxicated, 
shall  be  deemed  guilty  of  a  misdemeanor  and,  upon  conviction  thereof,  shall  be  fined 
not  less  than  ten  nor  more  than  fifty  dollars;"  fAct,  March  17,  1875,  §  10. 

The  offense,  under  this  section,  consists  in  selling  etc.  intoxicating  liquor  to  a  per- 
son in  the  habit  of  being  intoxicated,  after  notice  shall  have  been  "  given  him  "  —  i.  e., 
the  person  selling  or  giving  —  that  the  person  to  whom  it  is  sold  or  given  is  in  the  habit 
etc.  An  affidavit  charged  that  F.  S.  on  a  day  named,  sold  etc.,  after  due  notice  in 
writing  had  been  served  etc.  upon  M.  M.,  the  proprietor  of  the  saloon  in  which  S.  was 
employed  etc.,  which  notice,  it  was  averred,  was,  also,  left  at  and  in  the  saloon.  The 
information  was  very  properly  quashed.  Notice  in  writing  must  have  been  given  the 
defendant.  The  charge  should  have  been  that  notice  in  writing  had  been  given  the 
defendant.  It  would  then  have  become  a  question  of  proof  whether  or  not  serving  a 
notice  on  the  proprietor  and  leaving  a  copy  in  the  saloon,  conveyed  notice  to  the  em- 
ploye; State  v.  Smith,  122-179. 

(a)  Indictment,  under  this  section,  for  selling  liquor  to  an  habitual  drunkard,  charged 
that  A.  H.  was  a  person  in  the  habit  of  "becoming  intoxicated."  This  statute  makes 
it  a  misdemeanor  to  sell,  barter  or  give  away  intoxicating  liquor  to  a  person  in  the 
habit  of  "  being  intoxicated."  An  indictment  is  sufficient  if  words  conveying  the  same 
meaning  as  those  of  the  statute  creating  the  offense  are  used;  Shepler  v.  State,  114- 
194.  (b)  One  count,  of  the  same  indictment,  charging  defendant  with  giving  away  to 
etc.  one  gill  of  intoxicating  liquor,  he  being  a  person  in  the  habit  of  becoming  intoxi- 
cated, sufficiently  avers  that  such  was  his  habit  at  the  time  of  the  giving;  Dolan  v. 
State,  122-143. 

This  section  requires  that  notice  of  the  habit  of  becoming  intoxicated  shall  be  given 
by  a  citizen  of  the  township  or  ward  wherein  such  person  in  the  habit  etc.  resides.  If 
the  indictment  charges  that  the  notice  was  given  by  a  citizen  of  the  township,  it  is  suf- 
ficient to  prove  that  such  person  was,  at  the  time  of  giving  the  notice,  a  citizen  of  the 
township.  The  fact  that  such  person,  also,  resides  within  a  ward  of  a  city  is  not  ma- 
terial; Dolan  v.  State,  122-147. 

2094.  Selling  liquor  to  minor.  All  persons  who  participate  in  an  act  or  tran- 
saction which  is  a  misdemeanor  are  alike  guilty.  Where  a  saloon  keeper,  by  direction 
of  one  who  pays  for  the  liquor,  delivers  a  glass  of  intoxicating  liquor  to  a  person  under 
the  age  of  twenty-one  years,  he/ as  well  as  the  person  who  pays  for  the  liquor,  is 
guilty  of  a  misdemeanor;  Topper  v.  State,  118-111. 

2097.  Keeping  disorderly  liquor  shop.  The  offense,  constituted  by  this  section, 
consists  in  keeping  the  place  in  a  disorderly  manner,  and  the  statute  creates  one 
continuous  offense;  so  that,  without  regard  to  how  long  it  has  continued,  there  can  be 
but  one  prosecution  because  of  that  which  has  occurred  antecedent  to  the  prosecu- 
tion; the  length  of  time  the  place  has  been  kept  in  the  manner  prohibited  is  important 
only  for  the  purpose  of  measuring  the  penalty.  If  the  law  has  been  violated  for  five 
days  the  minimum  fine  is  $50;  if  for  365  days  the  minimum  penalty  is  $3,650;  Nace 
v.  State,  1 1 7-1 19. 

This  section  creates  and  fully  defines  the  offense  of  keeping  a  disorderly  liquor 
shop.     It  declares  that  whoever  keeps  a  place  where  intoxicating  liquors  are  sold, 
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bartered,  given  away  or  suffered  to  be  drank  in  a  disorderly  manner,  to  the  annoy- 
ance  or  injury  of  any  part  of  the  citizens  of  this  state  shall  be  fined  etc.  In  charging 
a  violation  of  the  statute  it  is  sufficient  to  follow  the  language  thereof.  As  to  the 
persons  to  be  annoyed  the  word  "  citizen  "  must  be  held  to  include  (i)  one  who  en- 
joys the  freedom  and  privileges  of  a  city,  as  distinguished  from  a  foreigner  or  one 
not  entitled  to  its  franchises;  (2)  an  inhabitant  in  any  city,  town  or  place;  Skinner 
v.  State,  120-130;  State  v.  Hoard,  123-35. 

2098.  Selling  liquor  on  Sunday  etc.  Indictment  of  one  count,  charging  a  single 
violation  of  this  statute  by  having  sold  intoxicating  liquor  on  the  fourth  day  of  July. 
The  state  introduced  testimony  to  establish  two  sales  on  that  day.  Under  the  indict- 
ment the  state  had  a  right  to  convict  defendant  for  selling  intoxicating  liquor  on 
July  4,  if  the  evidence  warranted  such  conviction,  but  it  could  not  have  a  right  to 
charge  him  with  a  single  offense  and  convict  him  of  that  and  of  an  additional  offense, 
although  of  the  same  sort  and  grade.  Each  sale  is  a  violation  of  the  statute  and  a 
separate  and  distinct  offense.  It  was  error  to  overrule  a  motion  that  the  state  be 
compelled  to  elect  on  which  sale  it  would  rely  for  a  conviction;  Lebkovitz  v.  State, 
113-26. 

Under  this  section  it  is  unlawful  for  a  licensed  vendor  to  sell  intoxicating  liquor 
on  the  day  of  a  special  election  for  councilman  in  a  ward  of  a  city  different  from  that 
in  which  his  place  of  business  is  located.  Under  the  strict  letter  of  the  statute  evi- 
dence of  an  election  in  the  city  and  of  a  sale  on  the  day  of  the  election  makes  out 
the  offense  defined;  Quaker  v.  State,  120-93. 

2098,  2099.  Selling  liquor  on  Sunday  etc.  In  construing  section  2098,  which 
provides  that  "  whoever  shall  sell,  barter  or  give  away,  to  be  drunk  as  a  beverage, 
anv  *  *  *  intoxicating  liquors  *  *  *  upon  the  day  of  any  election  in  the 
township,  town  or  city  where  the  same  may  be  holden  *  *  *  shall  be  fined  " 
etc.  Section  2099  of  the  same  act,  which  prohibits  druggists  and  their  clerks  from 
selling  intoxicating  liquors  on  the  day  of  any  state,  county,  township,  primary  or 
municipal  election  In  the  township,  town  or  city  where  the  same  is  held,  is  to  be  con- 
sidered in  ascertaining  the  legislative  intent.  So  construed  it  is  an  offense  for  a 
person  having  a  license,  under  the  law,  to  sell  intoxicating  liquor  in  a  less  quantity 
than  a  quart  at  a  time  on  the  day  of  a  primary  election,  held  by  a  political  party  to 
select  candidates  to  be  voted  for  at  a  general  election;  State  v.  Hirsch,  125-208. 

2099.  Druggist  selling  liquor  on  Sunday  etc.  This  section  is  not  designed  to  re- 
strain druggists  more  on  Sunday  than  on  any  of  the  other  days  named  in  it.  It  ap- 
plies to  a  class  of  days  including  Sunday,  on  which  it  is  assumed  that  druggists 
should  not  be  permitted  to  sell  intoxicating  liquor  except  on  the  prescription  of  a 
physician.  Section  J.  594  which  provides  that  "prosecutions  for  the  desecration  of 
the  Sabbath  day  must  be  commenced  within  six  months  after  the  commission  of  the 
offense  "  does  not  apply  by  way  of  limitation  of  prosecution  under  this  section  but 
such  prosecution  may  be  commenced  within  two  years;  Shepler  v.  State,  1 14-196. 

This  section  provides  that  it  shall  be  unlawful  for  a  druggist  or  druggist's  clerk 
to  sell,  barter  or  give  away  any  intoxicating  liquor  on  Sunday,  or  any  holiday,  or  on 
the  day  of  any  state,  county,  township,  primary  or  municipal  election  etc.,  or  be- 
tween the  hours  of  11  o'clock  P.  m.,  and  5  o'clock  A.  m.,  of  any  day,  unless  the  per- 
son to  whom  the  same  is  sold,  bartered  or  given  shall  have  first  procured  a  written 
prescription  therefor  from  some  regular  practicing  physician  of  the  county  where 
the  same  is  so  sold  etc.  The  intention  is  to  prohibit  the  sale  on  the  days  specified 
except  in  case  of  sickness.  Every  sale  of  intoxicating  liquor  on  Sunday  is,  prima  facie, 
unlawful  and  it  is  no  defense  that  the  liquor  is  sold  bona  fide  for  medicinal  purposes. 
The  burden  of  showing  such  sale  to  be  lawful  is  cast  on  the  person  making  the  sale, 
and  the  statute  contemplates  that  such  proof  shall  be  in  writing;  Edwards  v.  State, 
121-451. 

An  indictment  against  a  druggist  under  this  section  for  selling  intoxicating  liquor 
without  a  physician's  prescription,  is  bad  if  it  fails  to  charge  that  the  sale  was 
made  on  some  one  of  the  prohibited  days  specified  in  the  section;  Shepler  v.  State, 
1 14-197. 

2101.  Cruelty  to  animals.  A  domestic  fowl  —  in  this  case  a  goose  —  is  an  animal, 
within  the  meaning  of  this  statute.  An  affidavit  or  information  charging  cruelty  to 
an  animal  need  not  contain  an  allegation  as  to  the  ownership  of  the  animal,  never- 
theless if  the  ownership  is  charged  to  be  in  a  person  named  or  of  "  some  person  or 
persons  to  the  affiant  unknown  "  such  ownership  becomes  a  matter  of  description  and 
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must  be  proved  as  allegea.  Such  an  information  should  state  the  method  of  the 
cruelty —  the  torture  or  mutilation  —  as  well  as  the  effect  produced.  An  affidavit  of 
complaint  "  Before  me"  etc.,  M  sayeth  that  on  or  about"  etc.,  "  did  then  and  there 
unlawfully  and  cruelly  torture,  torment  and  needlessly  mutilate  a  certain  animal,  to 
wit,  a  goose,  the  property  of  some  person  or  persons  to  the  affiant  unknown,  by  then 
and  there  unlawfully  turpentining  and  burning,  in  a  cruel  and  wanton  manner,  the 
said  goose,"  sufficiently  charges  the  offense  and  it  was  held  to  be  error  to  quash  the 
information;  State  v.  Bruner,  1 11-90. 

This  section,  relating  to  the  offense  of  cruelty  to  animals  and  the  penalty  therefor,  is 
superseded  and  repealed  by  the  statute  of  1859  "concerning  cruelty  to  animals,  pro- 
viding penalties"  etc.  (Supp.,  1891,  ch.  11,  art.  3.)  Under  the  act  of  1889,  a  prosecu- 
tion may  be  maintained  for  the  mutilation  of  a  dog  and,  in  its  terms,  it  is  broad  enough 
to  include  both  dogs  listed  for  taxation  and  unlisted  dogs.  In  a  prosecution  by  affidavit 
and  information,  for  the  mutilation  of  a  dog,  it  is  not  necessary  that  the  affidavit  shall 
describe  the  injury.  The  statute  does  not  do  so,  and  unless  some  sufficient  reason  ex- 
ists for  greater  particularity,  it  is  sufficient  to  follow  the  language  of  the  statute; 
State  v.  Giles,  125-124. 

2110.  Hunting  on  lands.  This  section  makes  it  a  misdemeanor  to  hunt  with  a  dog 
or  dogs,  or  to  shoot  or  hunt  with  any  kind  of  firearm  on  inclosed  lands  without  hav- 
ing first  obtained  the  consent  of  the  owner  or  occupant  thereof.  An  indictment  charg- 
ing the  offense  in  the  language  of  the  statute  is  sufficient,  under  the  rule  that  where  a 
statute  simply  provides  a  penalty  for  an  unlawful  entry  upon  the  lands  of  another, 
without  making  any  provision  for  the  restoration  of  the  lands  to  the  rightful  owner  or 
occupant,  and  where  locality  or  place  is  not  an  essential  ingredient  of  the  offense,  no 
particular  description  is  necessary.  If,  in  addition  to  punishing  the  trespass,  the  court 
may  order  restitution,  the  indictment  must  contain  a  particular  description,  sufficient 
at  least  to  identify  the  thing  to  be  restored.  Where,  however,  the  locality  is  not 
an  essential  ingredient  of  the  crime  and  the  judgment  can  have  no  particular  ref- 
ence  to  any  particular  locality  or  place  where  the  offense  was  committed,  it  is,  ordi- 
narily, sufficient  to  charge  it  as  having  been  committed  in  the  county  and  state,  with- 
out any  further  identification  than  to  name  the  owner  or  occupant  of  the  land  upon 
which  the  offense  was  committed.  Under  this  section  an  indictment  which  charges 
one  with  having  unlawfully  hunted,  with  firearms  etc.  "on  the  inclosed  lands"  of 
W.  S.  E.  etc.,  is  not  defective  if  it  charges  the  offense  to  have  been  committed  in  the 
county  and  state,  and  names  the  owner  or  occupant  of  the  land  upon  which  the  offense 
was  committed;  Winlock  v.  State,  121-532. 

2139.  Conspiracy.  The  design  of  the  law  is  to  protect  the  weak  and  credulous 
from  the  wiles  and  stratagems  of  the  artful  and  cunning,  as  well  as  those  whose  vigi- 
lance and  sagacity  enable  them  to  protect  themselves.  It  is  not  essential  to  the  for- 
mation of  a  conspiracy  that  there  should  be  any  formal  agreement  between  the  parties 
to  do  the  acts  charged.  It  is  sufficient  if  the  minds  of  the  parties  meet,  understand- 
ing^, in  such  manner  as  to  bring  about  an  intelligent  and  deliberate  agreement  to  do 
the  acts  and  commit  the  crime  charged,  although  such  agreement  be  not  manifested 
by  any  formal  words  —  concurrence  of  sentiment  and  co-operative  conduct  in  an  un- 
lawful and  criminal  enterprise,  not  formality  of  speech,  are  the  essential  ingredients  of 
unlawful  conspiracy.  After  the  joint  design  is  once  fairly  established,  every  act  done 
in  pursuance  of  the  original  purpose,  whether  by  one  or  more  of  the  conspirators,  or 
by  their  agent,  is  a  renewal  of  the  original  conspiracy;  M'Kee  v.  State,  11 1-380. 

2150.  Giving  false  list  of  taxable*.  The  offense  defined  by  this  section  is  different 
from  that  defined  in  section  6339,  this  subjecting  the  tax  payer  to  criminal  prosecution, 
the  other  rendering  him  liable  to  a  penalty  recoverable  in  a  civil  action.  Both  stand 
as  constitutional  enactments;  Durham  v.  State,  117-480. 

2162.  Oppressive  garnishment.  One  who  himself  takes  a  claim  out  of  this  state 
for  the  purpose  of  collection,  with  intent  to  deprive  a  debtor  of  the  benefit  of  the 
exemption  laws,  by  instituting  proceedings  in  garnishment  in  another  state,"  sends" 
the  claim  out  of  the  state  within  the  meaning  of  this  section  making  such  act  an  of- 
fense; State  v.  Dittmar,  120-55;  State  v.  Dittmar,  120-389. 

2170.  Obstructing  highway  with  cars.  A  railroad  company  which  leaves  its  cars 
standing  in  a  public  highway  is  guilty  of  an  unlawful  obstruction  thereof,  notwith- 
standing it  may  leave  a  portion  of  the  center  of  the  roadway  open  for  the  passage  of 
vehicles;  P.,  C.  &  St.  L.  RR.  Co.  v.  Kitley,  118-155. 
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6779.  Children,  oaro  and  custody  of—  Abandonment  —  Neglect  of  etc.  This 
statute  which  provides  that  on  conviction  of  assault  and  battery,  in  the  several  courts 
named  in  the  section,  the  punishment  shall  be  as  stated  in  the  section,  does  not  oust 
the  circuit  court  of  jurisdiction  of  the  offense;  Hinkle  v.  State,  127-491. 

ARTICLE  10— AGAINST  HONEST  DEALING. 

2204.  False  pretense.  To  sustain  a  charge  of  obtaining  goods  under  false  pre- 
tenses it  is  necessary  to  show  a  felonious  intent;  State  v.  Fields,  1 18-491. 

2206.  Forgery.  A  defendant  intended  to  defraud  by  forging  the  name  of  one 
William  R.  Stephens,  but  instead  of  writing  that  name  he  wrote  the  name  as  "  Bill 
Stevens."  After  conviction,  on  appeal,  it  was  urged  that  the  instrument  was  not 
such  an  one  as  would  deceive  or  was  calculated  to  deceive  any  person.  The  rule  is 
that  the  forged  instrument  must  on  its  face  appear  to  be  one  of  some  legal  efficacy;  it 
suffices,  however,  if  the  legal  validity  be  apparent  and  not  actual;  the  accused  escapes 
only  where  the  instrument  appears,  as  matter  of  law,  to  be  void.  So,  where  the  ac- 
cused makes  a  promissory  note  perfect  in  form  and  it  is  only  by  inquiry  into  extrinsic 
facts  that  it  can  be  ascertained  that  it  will  not  bind  the  person  whose  note  the  ac- 
cused represents  it  to  be,  he  makes  an  instrument  calculated  to  deceive  and  defraud. 
So,  where  he  intends  to  forge  the  name  of  a  person  and  attempts  to  utter  the  note  as 
that  of  the  person  whose  name  he  intended  to  forge,  he  is  guilty  of  the  crime  of  for- 
gery and  can  not  escape  on  the  ground  of  an  error  or  omission  in  writing  the  forget 
signature;  Rudicel  v.  State,  n  1-595. 

Under  the  statutory  definition  of  the  crime  of  forgery  the  value  of  the  property 
which  the  accused  apparently  sought  to  obtain  is  not  of  the  essence  of  the  offense;  a 
failure  to  allege  that  it  was  of  value  does  not  vitiate  an  indictment;  Stewaxt  v.  State, 
113-508. 
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Chapter  6. 
DECEDENTS'  ESTATES. 


ART. 

I.    Jurisdiction. 

3.     Letters  of  administration. 


ART. 

6.     Sale  of  personal  property. 

9.     Sale  etc.  of  real  estate  to  pay  debts. 


ARTICLE  1  — JURISDICTION. 

gre  I  SBC. 

6798.  Wills,  probate  etc,  recording  of.  6800.    Lands  descended,  description  recorded. 

6799.  Title  quieted,  recording  of.  I 

An  Act  to  provide  for  the  recording  of  wills  and  orders  of  court  in  certain  cases.    [Approved  March  9, 
1891 ;  in  force  June  xo,  1891 ;  S.,  1891,  p.  377. 

6798.  Clerk  of  court  cause  to  be  recorded,  when.  Sec.  i.  Be  it 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  whenever  an 
estate  has  been  settled  under  the  provisions  of  the  last  will  of  the  deceased, 
and  lands  have  been  devised  by  such  will,  and  the  lands  have  not  been 
sold  to  pay  debts,  it  shall  be  the  duty  of  the  clerk  of  the  court  in  which 
said  estate  was  settled,  to  cause  such  will  to  be  recorded  in  the  recorder's 
office  of  the  county  within  forty-five  days  from  the  settlement  of  said  es- 
tate, and  he  shall  tax  and  collect,  as  cost  of  said  estate,  a  fee  for  the  audi- 
tor and  recorder  equivalent  to  their  fees  for  like  services  in  the  transfer 
and  recording  of  deeds. 

6799.  Title  quieted,  clerk  cause  record.  §  2.  Whenever  the  title 
of  any  real  estate  is  quieted,  or  a  disputed  title  is  settled  by  proceedings  in 
court,  it  shall  be  the  duty  of  the  clerk  of  such  court,  within  two  years  after 
the  final  hearing  of  such  cause,  to  cause  a  certified  copy  of  the  judgment 
and  decree  of  the  court  to  be  transferred  and  recorded  in  the  recorder's 
office  of  the  proper  county;  also,  to  tax  and  collect,  as  part  of  the  cost  in 
the  proceedings,  a  fee  for  the  auditor  and  recorder  equivalent  to  their  fees 
for  like  services  in  the  transfer  and  recording  of  deeds. 

6800.  Lands  descended,  administratordescribe  —  Record.  §3. 
It  shall  be  the  duty  of  all  administrators  of  estates,  where  lands  descend 
to  decedent's  heirs,  to  file  with  his  final  settlement  report  a  statement  set- 
ting forth  a  description  of  the  decedent's  lands,  which  remain  after  the 
settlement  of  the  estate;  also  the  names  of  all  heirs  to  whom  such  land 
will  pass  by  the  laws  of  descent,  and  the  court  shall  make  a  finding  and 
record  of  the  facts  stated  and  proved,  and  cause  the  same  to  be  entered 
upon  the  order  book  of  said  court,  and  it  shall  be  the  duty  of  the  clerk  of 
such  court  to  make  out  and  cause  to  be  recorded,  in  the  recorder's  office 
of  the  proper  county,  a  certified  copy  of  such  order  within  forty-five  days 
after  the  date  of  such  order,  and  the  clerk  shall  tax  and  collect  a  fee  for 
the  auditor  and  recorder  equivalent  to  their  fees  for  like  services  in  the 
transfer  and  recording  of  deeds. 

20 


Digitized  by  VjOOQIC 


6801-6803  §§  Decedents'  Estates.  154 

article  3  —  letters  of  administration. 

SBC.  I  SBC. 

48ox.    Unsettled  estate  —  Administration  de  bonis   68oa.    Emergency, 
non.  I 

An  Act  providing  for  the  appointment  of  administrators  de  bonis  non,  in  certain  cases,  and  declaring  an 
emergency.    [Approved  and  in  force  March  5, 1891 ;  SM  1891,  p,  107. 

6801.  Estate  unsettled  —  Administrator  de  bonis  non.  Sec.  i. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  when- 
ever, hereafter,  it  shall  be  shown  to  the  satisfaction  of  any  court  of  probate 
jurisdiction  of  this  state  that  the  administrator  or  executor  of  the  estate  of 
any  decedent  has  been  finally  discharged  and  that  there  is  no  administra- 
tion of  said  estate  pending  in  any  court  of  this  state,  and  that  there  are 
assets  belonging  to  the  estate  of  said  decedent  within  the  jurisdiction  of 
said  state  that  have  not  been  and  should  be  administered,  then  upon  ap- 
plication of  any  creditor  or  legatee  whose  debt  or  legacy,  in  whole  or  in 
part,  remains  unpaid,  or  of  any  person  entitled  to  share  in  the  distribution 
of  said  estate,  such  court  may  appoint  an  administrator  de  bonis  non  of 
said  estate  who  shall  be  required  to  file  bonds,  inventories  and  reports  and 
have  the  same  powers  now  given  to  administrators  and  executors  by  law 
and  be  governed  in  all  things  by  the  laws  now  in  force  or  that  may  here- 
after be  enacted  for  the  settlement  of  decedents'  estates. 

6802.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  the  same  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 

ARTICLE  6  — SALE  OF  PERSONAL  PROPERTY. 

SBC.  I  SBC. 

6803.    Private  sale  of  personalty.  I  6804.    Emergency. 

An  Act  amending  section  number  sixty-five  (60  of  an  act  entitled  "An  act  providing  for  the  settle- 
ment and  distribution  of  decedents  estates7'  approved  April  14,  188 1  (being  section  2289,  of  the  Re- 
vised Statutes  of  1881)  and  declaring  an  emergency.  [Approved  and  in  force  February  4,  189s ;  S., 
1891,  p.  14. 

6803.  [2289]  Private  sale  of  personalty  —  Limitation  as  to 
price  —  On  credit,  when.  Sec.  i.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Indiana y  That  section  number  sixty-five  (65)  of  an  act  en- 
titled "  An  act  providing  for  the  settlement  and  distribution  of  decedents' 
estates,"  approved  April  14,  188 1,  be  and  the  same  is  hereby  amended  so 
as  to  read  as  follows:  Section  65.  Whenever  the  circuit  court  shall  be 
satisfied  that  it  would  be  for  the  advantage  of  such  estate  to  sell  any  part 
of  the  personal  property  thereof  at  private  sale,  such  court  may  authorize 
the  executor  or  administrator  to  thus  sell  the  same;  but,  such  property 
shall  in  no  case  be  sold  for  less  than  its  appraised  value,  nor  shall  such  ex- 
ecutor or  administrator  become  the  purchaser  thereof :  and,  a  return  of 
such  sale  shall  be  made  within  the  time  prescribed  by  the  court,  not  to  ex- 
tend beyond  three  months;  and  cash  or  notes  shall  be  taken  for  the  pur- 
chase money  as  in  case  of  public  sale  of  the  personal  property  of  the  de- 
ceased: Provided,  however,  that  if  the  court  shall  find  upon  inquiry  that 
in  any  particular  case  it  is  to  the  interest  of  the  estate  to  make  such  sale 
upon  a  credit  of  more  than  twelve  months  it  shall  so  direct  and  order  and 
fix  such  terms  of  credit  as  to  it  shall  seem  fit  and  proper. 
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6804.  Emergency.  §  2.  An  emergency  existing  for  the  immediate 
taking  effect  of  this  act  the  same  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

ARTICLE  9  — SALE  ETC.  OF  REAL  ESTATE,  TO  PAY  DEBTS. 

SBC  I  SEC 

6805.  Petition  filed  —  Notices  required. '  6807.    Emergency. 

6806.  Act  not  retroactive.  ] 

Am  Act  providine  for  notice  of  the  pendency  1 
for  the  sale  of  real  estate  for  the  payment  oi 
notices  pending  at  the  time  of  the  taking  effect  c 
and  in  force  March  9, 1891;  S.,  1891,  p.  367. 

6805.  Petition  filed  — Notices  required  —  Parties  unknown  — 
Non  residents.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State 
of  Indiana,  That  whenever  any  executor  or  administrator  of  any  de- 
cedent's estate,  shall  have  filed  in  the  proper  court  a  petition  for  the  pur- 
pose of  procuring  an  order  for  the  sale  of  real  estate,  for  the  purpose  of 
paying  the  debts  of  such  decedent's  estate ;  that  notice  of  the  pendency  of 
the  petition  and  of  the  time  and  place  of  hearing  the  same  shall  be  served 
upon  the  defendants  personally  at  least  ten  days  before  the  time  set  for 
hearing  the  same,  unless  it  appear  from  the  petition  or  affidavit  filed  there- 
with that  the  names  of  the  residences  of  any  of  them  are  unknown,  or  that 
any  of  them  are  non  residents  of  this  state,  in  which  case  such  notice  shall 
be  given  by  publication  for  three  weeks  successively  in  some  public  news- 
paper published  in  the  county  in  which  the  administration  of  the  estate  is 
pending,  if  any  be  published  therein,  and  if  not  then  in  some  public  news- 
paper published  nearest  thereto  in  this  state  at  least  ten  days  before  the 
time  set  for  hearing  the  said  petition.  The  notices  herein  provided  for 
shall  be  issued  by  the  clerk  of  the  court,  and  attested  by  his  signature  and 
the  seal  of  the  court. 

6806.  Act  not  retrospective.  §  2.  That  all  notices  pending  at  the 
time  of  the  taking  effect  of  this  act,  that  have  been  given  under  existing 
laws  of  the  pendency  and  hearing  of  petitions  by  executors  and  adminis- 
trators to  sell  real  estate  for  the  payment  of  debts  of  decedents'  estates 
shall  have  as  full  force  and.  effect  and  not  be  in  any  way  affected  by  the 
passage  of  this  act. 

6807.  Emergency!  §  3.  Whereas  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act ;  therefore,  the  same  shall  be  in  full  force 
from  and  after  its  passage  and  approval. 
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Notes  to  Chapter  6. 

DECEDENTS'  ESTATES. 

ARTICLE  3  —  letters  of  administration. 

2221,  To  whom  issued.  The  circuit  court  has  a  wide  discretion  in  matters  con- 
corning  the  appointment  of  administrators.  The  supreme  court  will  not  control  that 
discretion,  nor  interfere  with  its  exercise,  except  where  it  has  been  abused;  Wallis  v. 
Cooper,  123-40. 

2240.  Vaoanoy  —  Administrator  de  bonis  non.    That  an  administrator  has  failed 
to  discover  assets  belonging  to  the  estate  he  was  appointed  to  administer  and  been  by 
the  court  discharged  from  further  execution  of  the  trust  is  no  valid  cause  on  which 
to  prevent  the  appointment  of  an  administrator  de  bonis  non;  Langsdale  v.  Woollen 
120-81. 

ARTICLE  4 —  BOND  AND  REMOVAL. 

2242.  Bond  —  Oath  —  Examination  —  Recording.  Where  persons,  on  the  re- 
quest of  the  principal  obligor  to  become  co-sureties  with  others  named  in  an  admin- 
istrator's bond,  go  to  the  clerk's  office  and  find  the  bond  in  the  custody  of  the  clerk, 
already  filled  out,  with  the  names  of  the  other  proposed  sureties  written  in  the  body 
thereof  and,  thereupon,  without  making  inquiry  or  seeking  explanation,  but  in  the 
expectation  that  the  bond  will  be  signed  by  the  other  persons  named  as  -obligees, 
siffn  it  and  leave  it  with  the  clerk  and  he  approves  it  on  the  same  day,  without 
other  signatures,  the  bond  is  valid  and  a  binding  obligation  as  to  the  persons  who  so 
signed  it;  State,  ex  rel.  v.  Gregory,  119-507. 

In  an  action  on  an  administrator's  bond,  an  answer  alleging  that  defendant  has 
fully  administered  the  estate  of  the  decedent  and  all  the  rights,  credits,  moneys  and 
effects  of  said  estate  which  came  in  to  his  hand  to  be  administered,  and  that  the  estate 
is  indebted  to  him,  in  a  sum  named,  shows  that  he  has  fully  administered  and  prop- 
erly  paid  out  and  accounted  for  the  assets  that  came  in  to  his  hand  as  administrator. 
Nevertheless  such  an  answer  is  subject  to  a  motion  to  make  more  specific.  On  a 
complaint  alleging  a  breach  of  such  a  bond  the  defendant  administrator  is  entitled  to 
credit  for  any  moneys  coming  to  his  hand,  virtute  officii,  expended  to  the  liquidation 
of  claims  against  the  estate.  He  may  plead  such  payments  by  way  of  counter  claim. 
If  it  should  be  claimed  that  he  paid  claimants  in  excess  of  the  amounts  they  were  en- 
titled to  receive,  by  reason  of  the  insolvency  of  the  estate,  such  facts  should  be  set 
forth  in  a  reply.  That  question  can  not  be  raised  by  demurrer;  State,  ex  rel.  v. 
Barrett,  121-95. 

In  an  action  on  an  administrator's  official  bond  a  paragraph  of  answer  by  a  surety 
alleging  the  release  of  his  co-surety  and  the  occurrence  of  the  breaches  of  the  bond 
assigned  in  the  complaint  after  the  execution  of  a  new  bond  is  not  subject  to  de- 
murrer. The  sureties  on  the  old  bond  would  be  liable  for  any  breach  thereof  before 
the  new  one  was  accepted  and  approved  by  the  court.  For  subsequent  breaches  the 
liability  is  on  the  new  bond  —not  on  the  old;  State,  ex  rel.  v.  Barrett,  121-98. 

2268.  Intermeddling.  An  allegation  in  a  complaint  in  an  action  by  a  creditor  of 
a  decedent's  estate  against  the  widow  of  deceased,  to  compel  her  to  account  for  the 
value  of  personal  property  of  the  estate  alleged  to  have  been  taken  and  converted 
by  her,  and  to  enforce  the  application  of  the  proceeds  to  the  payment  of  the  late  hus- 
band's debt,  charging  her  as  an  administratrix  de  son  tort,  will  not  change  the  charac- 
ter of  the  action  so  as  to  make  the  plaintiff  competent  to  testify  as  to  a  matter  which 
occurred  prior  to  the  death  of  decedent,  from  whom  the  widow  takes  as  heir  (§  499); 
Larch  v.  Goodacre,  126-225. 

ARTICLE  5  —  NOTICE  AND  INVENTORY. 

2260.  Inventory.  The  failure  of  an  administrator  to  make  an  inventory  of  a  claim 
due  from  himself  to  the  estate  is  not  material  as  to  the  liability  of  his  sureties,  unless. 
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actual  damage  resulted  therefrom.  Where  a  person  at  the  time  of  his  appointment 
as  administrator  is  indebted  to  the  estate,  he  should  inventory  and  charge  himself 
with  the  debt.  If  he  fails  to  account  for  such  indebtedness,  however,  his  sureties  are 
not  liable,  if  they  show  that  he  was  insolvent  beyond  the  amount  that  could  have  been 
saved  to  the  estate  by  the  exercise  of  diligence.  There  is  not  in  this  state  as  there  is 
in  some  others,  any  statutory  provision  making  the  administrator  liable  for  the  amount 
of  his  debt  as  for  so  much  cash  in  his  hand;  State,  ex  rel.  v.  Gregory,  119-509. 

2269.  Widow's  $600.  The  correct  rule  in  respect  to  testamentary  dispositions  in 
favor  of  a  wife  is  that  she  will  be  put  to  her  election  when  it  clearly  appears  that  the 
provision  made  for  her  in  the  will  was  intended  to  take  the  place  of  that  which  the 
law  makes.  Whenever  it  is  reasonably  clear  that  the  provisions  of  the  will  were  in- 
tended  to  be  in  lieu  of  the  provision  made  for  the  widow  by  law,  and  the  husband  has, 
also,  disposed  of  all  his  other  property  in  such  a  way  as  to  make  it  apparent  that  the 
assertion  by  the  widow  of  the  right  to  take  both  under  the  law  and  under  the  will,  will 
defeat  the  manifest  purpose  of  the  testator,  she  will  be  confined  to  the  provision  made 
by  the  will.  The  acceptance  of  a  testamentary  disposition  made  for  her  is  a  confirma- 
tion of  the  disposition  and  waives  the  widow's  right  under  the  law;  Hurley  v.  M'lver, 
119-54. 

A  complaint  by  a  child  of  a  deceased  widow  asking  that  the  $500  allowed  the  widow 
from  the  estate  of  her  deceased  husband  be  adjudged  to  her  does  not  make  a  showing 
entitling  such  child,  as  the  heir  of  such  deceased  widow,  when  it  fails  to  show  that 
there  is  no  administration  on  the  estate  of  the  mother  and  that  the  mother's  estate 
owes  no  debts;  Williams  v.  Williams,  125-161. 

Where  a  person  comes  to  his  death  by  violence  and  an  inquest  is  held  over  his  body 
and  he  leaves  a  widow  and  an  estate  of  value  less  than  $500,  the  statutory  claim  of 
the  widow  to  the  estate  is  superior  to  the  claim  of  the  county  for  the  payment  of  the 
expenses  of  the  inquest;  Board  etc.  v.  Wertz,  112-272. 

The  provision  of  section  790  must  be  read  in  connection  with  this  section  as  the 
widow's  award.  It  provides  that  "  the  death  of  a  defendant,  after  the  execution  is 
placed  in  the  hands  of  the  sheriff  to  be  executed,  shall  not  affect  his  proceedings, 
except  that  the  amount  of  property  allowed  absolutely  to  the  widow  of  the  decedent 
shall  be  exempt  from  levy  and  sale  under  such  execution."  It  follows  that  the  right 
of  the  widow  to  the  award  of  $500,  allowed  by  this  section,  is  not  defeated  by  a  levy 
made  by  a  sheriff  on  the  property  of  her  deceased  husband  during  his  life  and  that  a 
sale  of  such  property  by  the  sheriff  is  forbidden;  Dixon  v.  Aldrich,  127-296. 

2269,  2270.  widow's  $600.  The  right  of  a  widow  to  select  and  take  at  the  ap- 
praised value  articles  mentioned  in  the  inventory,  not  exceeding  $500  in  value,  is  a 
right  which  continues  up  to  the  time  of  sale.  It  is  not  in  the  power  of  the  executor 
or  administrator  to  impair  or  abridge  this  right  by  demanding  of  her  that  she  select 
the  articles  to  be  taken  before  the  inventory  is  returned;  nor  is  her  right  to  make 
selection,  after  the  return  of  the  inventory,  affected  by  the  fact  that  she  may  have  made 
a  partial  selection  before.  It  does  not  follow,  because  of  provisions  concerning  the 
manner  of  noting  thereon,  verifying  and  returning  the  inventory,  that  the  affirmative 
right  of  the  widow  to  select  articles  at  any  time  before  the  sale  is  limited  or  controlled; 
Denny  ▼.  Denny,  113-24. 

ARTICLE  6  — SALE  OF  PERSONAL  PROPERTY. 

2275.  Sale  by  executor  etc.  Where  a  note,  executed  by  a  decedent,  is  secured 
by  a  chattel  mortgage,  and  the  mortgaged  property  is  sold,  by  order  of  the  court,  freed 
from  the  lien,  to  pay  the  debt,  the  creditor  is  entitled  to  his  pay,  from  the  proceeds  of 
the  sale,  in  advance  of  the  settlement  of  the  estate  and  before  the  expiration  of  one 
year  from  the  date  of  the  issuing  of  the  letters  of  administration.  In  such  a  case, 
where  the  administrator,  instead  of  paying  over  the  proceeds  of  sale  to  the  extent  of 
the  debt,  retains  the  money  and  requires  the  claimant  to  come  in  to  court  and  obtain 
an  order  on  him  to  pay  it,  the  creditor  is  entitled  to  an  allowance  for  attorney's  fees; 
Jewett  v.  Hurrle,  121-405. 

ARTICLE  7  — SUITS  BY  EXECUTORS  ETC. 

2291.  Suits,  what  for.  Where  an  administrator  is  sued  in  his  individual  capacity 
for  the  recovery  of  personal  property  of  which  he  has  taken  possession  in  his  rep  re- 
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sentative  capacity,  believing  it  to  belong  to  the  decedent's  estate,  the  costs  which  he, 
in  good  faith,  incurs  in  defense  of  the  suit,  which  are  taxed  against  him  personally, 
are  a  proper  charge  against  the  estate;  Mackey  v.  Ballou,  112-202. 

The  estate  of  a  deceased  administrator  can  not  be  subjected  to  the  costs  of  a  suit, 
unless  the  administrator  has  neglected  some  duty,  or  unless  he  had  been  guilty  of 
some  fault,  for  which  a  suit  might  have  been  maintained  against  him  in  case  he  had 
lived;  Lucas  v.  Donaldson,  117-141. 

2303.  Worthless  sale  notes.  An  administrator  who  sells  the  personal  property  of 
the  intestate  and  takes  in  payment  promissory  notes  executed  by  insolvent  principals 
and  sureties  is  liable,  on  his  bond,  to  the  estate  for  the  amount  of  the  notes  and  inter- 
est thereon;  he  is  entitled  to  the  notes;  Lindley  v.  State,  ex  rel.,  116-236. 

ARTICLE  8  — CLAIMS  AGAINST  THE  ESTATE. 

2310.  When  and  how  filed.  Under  this  section,  as  amended  in  1883  (edit.,  188S, 
g  2310)  a  claim  against  a  decedent's  estate  will  be  barred  if  not  filed,  at  least,  thirty 
days  before  the  filing  of  the  final  settlement  report  by  the  executor  or  administrator, 
subject  to  the  exceptions  therein  stated.  Exceptions  to  such  final  settlement,  filed  by 
a  creditor,  based  on  the  ground  that  he  has  a  valid  claim  against  such  estate,  which  has 
not  been  filed  within  the  time  provided  by  statute,  in  the  absence  of  an  excuse  for 
the  delay  being  shown  and  of  any  allegation  of  fraud  on  the  part  of  the  executor, 
should  be  stricken  out  on  motion;  Roberts  v.  Spencer,  112-83. 

A  claim  not  filed  within  thirty  days  before  final  settlement  of  the  estate  is  barred. 
The  fact  that  it  is  on  file  before  the  final  settlement  report  is  approved  does  not  delay 
the  settlement;  Schrichte  v.  Stites'  Est.,  127-473. 

The  phrase  "final  settlement  of  the  estate,"  as  used  in  the  last  sentence  of  this  sec- 
tion, implies  more  than  the  mere  order  of  the  court  declaring  the  estate  to  be  finally 
settled.  It  intends  that  if  a  claim  is  not  filed  thirty  days  before  the  account  for  final 
settlement  is  presented,  at  a  time  and  in  the  manner  authorized  by  law,  it  shall  be 
barred;  Roberts  v.  Spencer,  112-88. 

To  present  a  claim  against  an  estate  the  complaint  need  not  be  technically  formal; 
but  it  must  state  the  facts  essential  to  show  that  the  estate  is  liable  under  the  statute; 
Lucas  v.  Donaldson,  11 7-143. 

The  statute  does  not  require  any  formal  complaint  to  be  filed  against  an  estate.  A 
claim  sufficient  to  bar  another  action  for  the  causes  therein  set  forth  is  a  sufficient 
statement  of  the  claimant's  claim;  Strieker  v.  Barnes,  122-349. 

The  "  succinct  and  definite  statement "  of  his  claim  which  the  holder  of  a  claim  is 
required  to  file  must  contain  all  the  facts  necessary  to  constitute,  prima  facie,  a  cause 
of  action  in  his  favor,  due,  or  to  become  due,  from  the  estate;  Thomas  v.  Merry, 
113-86. 

In  presenting  a  claim  against  a  decedent's  estate  a  formal  and  regular  complaint, 
under  the  ordinary  rules  of  pleading,  was  not  and  is  not  required;  the  statement  of 
the  claim,  to  withstand  a  demurrer  for  want  of  facts,  must  be  succinct  and  definite 
and  contain  all  such  facts  as  are  necessary  to  show,  prima  facie,  that  the  decedent's 
estate  is  lawfully  indebted  to  the  claimant  and  as  will  indicate  to  the  representative 
of  the  estate  what  he  is  called  on  to  meet;  Culver  v.  Yundt,  112-402. 

In  filing  a  claim  against  a  decedent's  estate  it  is  not  necessary  that  there  should  be 
a  formal  complaint.  If  the  statement  shows  the  nature  and  amount  of  the  claim 
with  sufficient  precision  to  bar  another  action  and  a  prima  facie  right  to  recover  it 
answers  the  statutory  requirement.  A  claim  for  work  and  labor  is  presumably  due 
after  the  person  for  whom  the  work  is  performed  is  dead;  although  it  is  not  essential, 
under  this  section,  that  it  should  be  due  in  order  to  constitute  a  valid  cause  of  action 
against  the  estate;  Lock  wood  v.  Robbins,  125-398. 

A  claim  filed  against  a  decedent's  estate  is  sufficient  if  the  demand  is  stated  suc- 
cinctly and  definitely,  as  to  the  character  of  the  claim.  The  statute  requires  that  the 
statement  filed  shall  set  forth  the  credits  and  deductions  to  which  the  estate  is 
entitled.  It  does  not  require  succinctness  and  definiteness  as  to  these,  but  simply 
that  the  credits  etc.  shall  be  given;  Miller  v.  Eldridge,  126-463. 

2320.  Effect  of  order.  This  section,  amended  by  the  statute  of  1883,  (edit.,  1888, 
§  2320)  intends  that  the  allowance  of  a  claim  shall  put  an  end  to  all  litigation  as  to 
the  validity  and  amount  of  the  claim,  so  far  as  the  administrator  of  the  estate  is  con- 
cerned. It  provides  equally  as  stringent  a  process  for  the  allowance  of  claims  in  favor 
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of  an  administrator  as  claims  in  favor  of  third  persons,  and  that  the  same  rule  shall 
apply  to  one  as  to  the  other.  An  adjustment  and  allowance,  by  the  court,  in  favor  of 
an  administrator  bind  the  representative  of  the  estate,  and  it  binds  a  subsequent 
administrator  of  the  estate  as  would  the  allowance  of  a  claim  in  favor  of  a  third  party. 
The  order  differs  from  an  ordinary  judgment  on  which  execution  may  issue,  yet  it  is, 
as  to  the  validity  and  amount  of  the  claim,  a  judgment  and  binding  on  the  estate 
and  the  executor  and  administrator,  as  representatives  of  the  estate;  Bentley  v. 
Brown,  123-558. 

2324.  Pleadings  —  New  parties.  The  effect  of  this  section  is  to  authorize  an  exec- 
utor or  administrator  to  prove  any  defense  to  a  claim  —  except  a  set  off  or  counter 
claim  —  without  special  plea.  It  contemplates,  however,  that  an  executor  or  adminis- 
trator may  plead  any  special  defense,  as  in  other  cases,  and  that  a  defense  so  pleaded 
may  be  tested  by  demurrer  as  in  other  cases;  Castetter  v.  State,  ex  rel.,  112-449. 

2326.  Creditors  etc.  may  resist.  In  a  proceeding  by  an  administrator  for  the  sale 
of  real  estate  to  pay  an  alleged  claim  against  the  estate,  the  owner  or  owners  of  the 
real  estate  have  the  right,  in  order  to  protect  it,  to  defend  against  the  claim  on  its 
merits,  notwithstanding  it  may  have  been  allowed  by  the  administrator;  O'Haleran 
v.  O'Haleran,  115-494,  affirming  Scherer  v.  Ingerman,  110-428. 

A  purchaser  of  real  estate  which  —  there  being  no  personal  property  —  is  liable  to 
be  sold  by  the  administrator  to  make  assets  to  pay  a  claim  allowed,  if  it  is  a  legal  charge 
against  the  estate,  has  such  an  interest  as  gives  him  a  right  to  contest  its  validity;. 
Mackey  v.  Ballou,  1 12-201. 

ARTICLE  9  — SALE  ETC.  OF  REAL  ESTATE  TO  PAY  DEBTS. 

2338.  Requisites  of  petition  —  Parties.  A  widow  is  a  proper  party  to  a  petition  to 
sell  real  estate  for  the  payment  of  the  debts  of  her  deceased  husband;  Smock  v.  Reich- 
wine,  117-200. 

2340.  Notice  of  petition.  Real  estate  of  one  deceased  descends  to  .the  widow  and 
heirs  on  the  death,  and  notice  of  an  application  to  sell  for  the  payment  of  debts  of  the 
estate  must  be  given  to  those  interested  in  such  real  estate,  that  they  may  be  heard 
and  offer  evidence  controverting  the  justice  or  policy  of  ordering  a  sale.  Ihis  rule  ap- 
plies, also,  in  reference  to  mortgaging  or  leasing  such  property.  Some  notice  must 
be  given  that  they  may  be  heard  on  the  matter  of  incumbering  or  leasing,  and  an  ap- 
plication to  mortgage  or  lease  can  not  be  grafted  upon  and  made  a  part  of  a  proceed- 
ing to  sell.  An  administrator  de  bonis  non  filed  an  application  for  the  sale  of  real  es- 
tate for  the  payment  of  the  decedent's  debts.  Notice  of  this  application  was  given  to 
the  widow  and  heirs.  Later,  and  at  a  subsequent  term  of  court,  the  administrator  filed 
an  application  in  the  same  cause  setting  forth  his  inability  to  sell  the  property  and 
recommending  that  he  be  authorized  to  mortgage  it  and  to  take  possession  of  and 
lease  it.  The  court  made  an  order  to  that  effect  on  the  day  the  application  was  filed. 
Afterward  a  further  application  was  filed,  by  the  administrator,  praying  for  a  modifica- 
tion of  the  latter  order,  which  modification  was  made  on  the  day  the  application  was 
filed.  The  mortgage  and  lease  were  approved  by  the  court.  No  notice  of  the  applica- 
tion or  proceedings  to  mortgage  and  lease  was  given  to  the  widow  or  heirs.  The 
order  of  court  authorizing  the  mortgaging  of  the  land  and  the  leasing  thereof  for  a 
term  not  exceeding  five  years  was  void  and  could  be  assailed  collaterally.  It  con- 
stituted no  defense  to  an  action  by  the  widow  to  recover  the  possession  of  the  real 
estate  and  damages  for  its  detention;  Martin  v.  Neal,  125-552. 

2341.  Waiver  of  notice.  Where  real  estate  of  one  deceased,  mortgaged  to  secure 
debts,  is  sold,  by  order  of  the  court  having  probate  jurisdiction,  on  application  of  the 
administrator,  the  widow  and  her  minor  children  being  made  parties  to  the  proceeding, 
the  widow  waiving,  by  an  instrument  in  writing,  the  publication  and  posting  of 
notice  required  by  statute  (§  2340)  and  assenting  to  the  sale  of  the  whole,  on  agree- 
ment that  one-third  of  the  proceeds  should  be  paid  to  her,  the  sale  is  void,  the  court 
having  exceeded  its  jurisdiction.  In  such  a  case,  the  right  of  the  heirs  to  assert  title 
to  the  undivided  one-third  of  the  land  is  not  affected  by  the  invalid  order  of  sale;  unless 
their  ancestor,  through  whom  they  claim,  received  the  purchase  money  or  was  estop- 
ped to  assert  title  by  making  the  administrator  her  agent.  If  she  received  and  re- 
tained her  share  of  the  purchase  price,  the  widow,  as  well  as  her  heirs,  would  be 
estopped;  Roberts  v.  Lindley,  121-57. 
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2342.  Creditor  may  require  petition.  Proceeding  instituted  under  this  section  to 
compel  an  administrator  to  file  a  petition  for  the  sale  of  certain  land  for  the  payment 
of  decedent's  debts.  The  real  estate  was  that  of  a  member  of  the  Miami  tribe  of  In- 
dians and  of  the  band  of  Ma-to-sin-ia,  always  a  resident  of  this  state.  He  died  in 
1880,  leaving  him  surviving  children  but  no  widow.  He  received  title  to  his  land 
under  the  act  of  congress  of  1872,  and  the  lands  did  not  descend  to  his  heirs  free 
from  the  ancestor's  debts.  On  a  proper  petition  the  lands  might  be  sold  to  pay  the 
debt  due  to  a  creditor,  whose  claim  did  not  fall  within  the  class  the  payment  of  which 
the  act  of  congress  expressly  provided  should  never  be  enforced  against  the  lands  to 
which  the  act  referred;  Taylor  v.  Vandegrift,  126-326. 

2346.  Hearing  and  orders.  An  administrator  has  no  right  to  an  order  for  the  sale 
of  an  amount  of  real  estate  in  excess  of  the  amount  necessary  to  pay  the  debts  of  the 
decedent;  Fralich  v.  Moore,  123-78. 

2364.  Sale.  A  statement  made  by  an  administrator  at  a  sale  of  real  estate, 
that  the  crops  thereon  are  not  reserved,  can  not-  prejudice  the  rights  of  the 
heirs  in  crops  sowed  by  them  or  their  tenants.  The  purchaser  at  such  a  sale 
acquires  title  to  the  freehold  and  to  whatever  belonged  to  it  at  the  time  of  his  pur- 
chase, but  he  acquires  nothing  more.  Crops  which  the  heirs  have  sown  and  culti- 
vated and  which  are  growing  do  not  pass,  nor  cord  wood  situate  on  the  farm;  Barrett 
v.  Choen,  119-57. 

2369,  2360.  Sales  under  will.  It  has  never  been  and  it  should  not  be  held  that, 
in  cases  falling  within  these  sections,  it  is  necessary  to  obtain  an  order  of  court  to 
authorize  the  sale  of  real  estate  specifically  devised  for  the  payment  of  debts  or 
legacies.  Section  2360  now  expressly  provides  that,  in  such  cases,  it  is  not  necessary. 
If  the  testator  directs  his  estate  to  be  disposed  of  for  certain  purposes,  without  declar- 
ing by  whom  the  sale  shall  be  made,  if  the  proceeds  be  distributable  by  the  executor 
he  shall  have  the  power  by  implication.  So,  where  the  duties  imposed  upon  some  per- 
son by  the  will  are  such  as  ordinarily  devolve  on  an  executor  or  administrator  with 
the  will  annexed  —  who,  generally,  takes  all  the  power  under  the  will  which  would 
have  devolved  upon  an  executor  had  one  been  named  — and  there  is  no  person  named 
to  execute  the  trust,  the  power  in  the  administrator  to  proceed  will  be  implied;  Davis 
v.  Hoover,  112-426. 

2360.  Sales  under  will.  Where  the  will  directs  that  real  estate  shall  be  appraised 
before  sale,  as  by  the  will  directed,  it  will  be  presumed,  after  a  sale  by  the  executor 
or  administrator  cum  testamento  annexo,  in  the  absence  of  proof  to  the  contrary, 
where  the  deed  purports  to  have  been  made  in  accordance  with  the  will,  and  where 
the  public  records  have  been  destroyed,  that  an  appraisement  was  had  (see  §  462a); 
Davis  v.  Hoover,  112-428. 

2364.  Sale,  when  not  avoided  for  defects.  The  failure  of  a  guardian  to  give  the 
additional  bond  required  by  section  2632,  on  a  sale  of  his  ward's  real  estate,  is  not 
available,  in  a  collateral  attack,  to  defeat  the  sale.  The  utmost  that  can  be  said  of 
such  failure  to  file  the  additional  bond  is  that  such  failure  rendered  the  sale  of  the 
real  estate  void,  or,  rather,  that  for  such  a  failure  the  sale  might  have  been  avoided, 
in  a  direct  suit  or  proceeding  instituted  for  that  purpose  within  the  proper  time; 
Davidson  v.  Bates,  111-401. 

2369.  Mortgage  or  lease  —  Bond.  An  administrator  is  not  entitled  to  the  rents 
and  profits  of  land  which  descended  to  the  heirs  of  his  decedent,  without  filing  a  peti- 
tion and  obtaining  an  order  of  the  court,  under  this  section.  In  such  case  he  would 
be  required  to  file  an  additional  bond.  A  bond  executed  to  secure  the  faithful  admin- 
istration of  personal  property  does  not,  therefore,  cover  rents  and  profits  derived  from 
the  real  estate  belonging  to  the  decedent  at  the  time  of  his  death;  State,  ex  rel.  v. 
Barrett,  121-98. 

ARTICLE  11  — PAYMENT  OF  DEBTS  AND  LEGACIES. 

2378.  Order  of  paying  debts.  Section  2436  is  not  in  conflict  herewith,  nor  does 
either  section  modify  the  other.  This  section  has  reference  to  the  general  fund  in  the 
hand  of  the  administrator,  the  other  refers  to  a  particular  fund  or  property;  Ryker  v. 
Vawter,  117-428. 

The  court  sitting  in  probate  can  not  change  the  order  of  priority  of  claims  hereby 
fixed.  Claims  may  be  allowed  without  inquiry  as  to  the  sufficiency  of  assets  to  pay 
them  and  their  classification,  as  to  priority,  may  be  afterward  determined.   Such  ques- 
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lion,  as  to  whether  or  not  a  claim  should  be  paid  as  a  preferred  claim  may  be  raised 
at  the  time  of  the  consideration  of  the  administrator's  final  report,  either  by  petition 
or  by  exception;  but,  the  right  to  a  preference  must  be  tried  and  determined  in  con- 
nection with  the  trial  of  the  question  as  to  the  allowance  of  the  claim  —  a  separate 
trial  to  determine  the  right  to  have  a  claim  preferred  can  not  be  demanded;  Goodbub 
v.  Estate  etc.,  127-183. 

2379,  2380.  Legatee  etc.  may  apply.  Under  these  sections,  as  the  former  stands 
amended  by  the  statute  of  1883  (edit.,  1888,  §  2379),  the  circuit  court  may,  in  its  dis- 
cretion, upon  a  proper  petition,  at  any  time  previous  to  the  settlement  of  an  estate, 
allow  a  partial  distribution  to  heirs  and  legatees  of  moneys  in  the  hand  of  the  exec- 
utor or  administrator.  The  court  having  jurisdiction  for  this  purpose  acquires  it  for 
all  purposes  necessary  to  a  full  determination  of  the  case;  it  necessarily  must  ascer- 
tain the  amount  due  to  the  heir,  and  if  there  have  been  advancements  made  by  de- 
cedent this  can  be  done  only  by  ascertaining  and  fixing  these.  The  giving  of  the  bond, 
required  by  section  2380,  is  a  duty  resting  on  the  court  making  the  order  advancing 
the  legacy  etc.  The  court  should  order  the  giving  of  a  bond  by  the  heirs  advanced, 
for  the  return  of  the  money  distributed,  in  case  it  is  needed  for  the  payment  of  debts 
of  the  estate,  but  the  omission  so  to  do  is  an  informality  in  the  order  to  which  the 
parties  in  interest,  being  in  court,  are  required  to  object  then  and  there.  In  the  ab- 
sence of  such  an  objection,  seasonably  made,  such  informality  will  not  invalidate  the 
judgment  as  to  the  parties  in  court;  Chapell  v.  Shuee,  117-487. 

ARTICLE  12  —  ACCOUNTING  AND  SETTLEMENT. 

2384.  Payment  to  creditors  by  order.  This  statute  makes  provision  whereby 
the  court  may  order  distribution  to  be  made,  from  time  to  time,  among  creditors 
where  claims  have  been  allowed,  after  the  filing  of  a  final  account,  showing  a  sur- 
plus for  distribution  among  the  parties  applying  and  proving  their  titles  to  their 
respective  shares  in  such  surplus.  Where  claims  have  been  filed  against  an  estate 
and,  after  having  been  disallowed,  are  transferred  to  the  docket  for  trial,  "the  trial 
of  such  claim  shall  be  conducted  as  in  ordinary  civil  cases"  (§  2326).  In  such  a 
case  a  jury  may  or  may  not  be  allowable,  depending  on  the  nature  of  the  claim. 
Where,  however,  an  application  is  made  for  an  order  on  an  administrator  to  pay  over 
a  sum  of  money,  out  of  a  fund  which  remains  in  his  hand  for  distribution,  to  one  who 
claims  as  a  distributee,  no  jury  is  allowable.  In  case  of  an  application  of  the  widow 
for  the  payment  of  the  widow  s  fund  of  $500,  when  her  relation  is  established  her 
right  to  participate  in  the  fund  is  absolute,  unless  that  right  has  been  forfeited  by  her 
misconduct,  or  unless  some  equitable  set  off,  sufficient  to  discharge  the  amount,  can 
be  established.  It  is  the  duty  of  the  court  to  hear  the  proof  and,  after  determining 
who  is  entitled  to  the  fund,  to  order  it  paid  to  the  parties  proving  their  titles  to  their 
respective  shares;  Sherwood  v.  Thomasson,  124-543. 

2386.  Payment  of  claims.  This  section  (as  amended  in  1883)  makes  it  the  duty  of 
the  administrator  to  pay  the  debts  of  the  estate  in  the  proper  order,  so  soon  as  he 
shall  have  money  in  his  hand  wherewith  to  pay  the  same,  and  renders  him  liable  for 
the  interest  on  such' claim  from  the  time  he  delays  or  fails  to  pay  the  same.  The  sec- 
tion applies  more  particularly  to  solvent  estates;  nevertheless  it  is  the  policy  of  the 
law  that  claims  shall  be  paid  so  soon  as  funds  are  realized  from  which  claimants  are 
entitled  to  be  paid;  Jewett  v.  Hurrle,  121-405. 

2390.  Notice  of  hearing.  The  filing  of  his  final  account,  by  an  administrator, 
confers  on  the  court  jurisdiction  to  hear  and  determine  all  matters  pertaining  or  inci- 
dental to  the  final  settlement  of  the  estate.  If  the  notices  given  by  the  clerk  of  the 
filing  of  the  account  are,  in  fact,  defective  to  the  prejudice  of  an  interested  party,  this 
circumstance  might  afford  grounds  for  a  review  or  a  reversal  of  the  order  of  distribu- 
tion; where,  however,  some  notice  has  been  given,  however  defective,  and  the  court, 
having  jurisdiction  of  the  subject  matter,  has  held  the  notice  to  be  sufficient,  the 
judgment  which  followed  can  not  be  attacked  collaterally,  whether  on  the  ground 
that  there  was  no  notice  or  that  the  notice  was  fatally  defective;  Jones  v.  Jones, 
115-509. 

This  section  (printed  as  amended  in  1883)  providing  that  on  the  filing  of  a  final 
settlement  by  an  administrator,  the  clerk  of  court  shall  fix  a  day,  in  term,  by  indorse- 
ment on  the  account,  not  less  than  three  weeks  from  the  date  of  filing.  When  the 
account  will  be  heard  is  merely  directory.  The  object  sought  by  the  indorsement  is 
21 
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to  enable  the  administrator  to  give  to  those  interested  in  the  estate  the  notice  pro- 
vided for  by  the  statute.  It  requires  the  clerk  to  do  that  which  the  court  might  order 
done  in  the  absence  of  a  statute  on  the  subject.  At  most  the  action  of  the  court  in 
fixing  a  day  for  hearing  such  a  report  is  a  mere  irregularity,  which  could  not  render 
an  order  of  court  approving  such  a  final  report  and  discharging  the  administrator  who 
made  it  void;  Williams  v.  Williams,  125-161. 

2394.  Further  accounting.  Under  section  2404  the  court  has  power  to  make 
corrections  in  the  record  and  to  cause  mistakes  in  accounts  current  to  be  corrected. 
Until  the  final  settlement  (§  2402)  is  made,  accounts  and  reports  may  be  reviewed  and 
errors  corrected.  Wherefore,  in  a  case  where  a  legacy  was  allowed  by  the  executor, 
and  in  his  account  current  he  reported  that  he  had  paid  the  same,  and  had  claimed 
and  received  credit  for  the  amount  thereof  as  having  been  paid,  when,  in  fact,  ihe 
legacy  had  not  been  paid,  the  legatee  entitled  may  have  his  action  to  correct  the  mis- 
statement in  the  account  current  etc.  In  such  case  the  legatee  is  not  driven  to  an 
action  against  the  executor  on  his  bond,  nor  is  he  bound  to  file  a  claim  against  the 
estate;  Harrell  v.  Seal,  1 21-194. 

2396.  Final  settlement,  after  year.  The  notice  of  the  time  fixed  for  the  hearing 
of  an  executor's  or  administrator's  final  settlement  is  required  to  be  to  all  persons 
interested  in  the  estate;  the  statute  does  not  require  such  notice  to  be  signed  by  the 
executor  or  administrator,  nor  does  it  particularly  specify  by  whom  it  shall  be  signed 
or  that  it  shall  be  signed.  If  the  executor  or  administrator  causes  due  notice  to  be 
published  and  posted  (1)  there  is  neither  impropriety  nor  departure  from  the  statute  if 
such  notices  are  signed  by  the  clerk  of  the  court  in  which  the  proceeding  is  pending.* 
(2)  It  is  immaterial  that  such  notice  is  directed  "  to  the  heirs,  creditors  and  legatees" 
instead  of  "to  all  persons  interested  in  said  estate,"  for,  as  applied  to  the  subject 
matter,  one  is  the  substantial  equivalent  of  the  other;  Roberts  v.  Spencer,  112-82. 

2396.  Services  and  attorney's  fees.  In  making  an  allowance  to  an  administrator, 
for  his  services,  the  nature  of  the  estate,  the  difficulties  attending  the  recovery  of  the 
assets,  the  peculiar  qualifications  of  the  administrator,  the  advantage  to  the  estate 
from  such  qualifications,  and  all  other  facts  and  circumstances  which  will  enable  the 
court  to  come  to  a  proper  conclusion  should  be  considered;  Pollard  v.  Barkley,  117-43. 

One  who  has  no  interest  in  an  estate  as  a  creditor,  or  otherwise,  can  not  object  to 
the  charges  made  by  the  administrator  on  account  of  services  rendered  by  himself 
and  his  counsel;  Schrichte  v.  Stites*  Est.,  127-473. 

2396,  2398.  Services  and  attorney's  fees.  The  prior  law  (2  R.  S.,  1876,  p.  546, 
§  149),  as  do  these  sections,  provides  that  no  allowance  of  attorney's  fees  shall  be  made 
to  an  administrator  for  his  personal  services  as  an  attorney  in  the  settlement  of  the 
estate.  While  in  a  particular  case  —  as  in  the  case  at  bar — the  enforcement  of  the 
statute  will  work  a  hardship  and  injustice  the  courts  can  afford  no  remedy.  The 
allowance  of  attorney's  fees  to  an  administrator,  for  his  personal  services  as  an  attor- 
ney in  the  settlement  of  the  estate,  is  a  violation  of  the  positive  terms  of  the  statute, 
and,  hence,  an  illegality  for  which  a  final  settlement  will  be  set  aside;  Pollard  v. 
Barkley,  117-42. 

2402,  2403.  Settlement  and  discharge.  An  action  was  brought  to  set  aside  a 
final  settlement  made  by  an  administrator.  The  complaint  alleged  that  letters  of 
administration  issued  to  the  administrator  May  2,  1887,  and  that  he  made  his  final 
settlement  November  1  of  the  same  year;  that,  in  such  settlement,  the  administrator 
represented  to  the  court  that  all  debts  owing  by  the  estate  had  been  paid,  and  that  he 
had,  in  his  hand,  for  distribution  to  the  widow  and  heirs  a  certain  amount  of  money, 
all  of  which  he  had  properly  distributed,  and  that,  thereupon,  the  court  received  and 
accepted  the  report  of  final  settlement  and  discharged  the  administrator;  that,  at  the 
time  of  the  final  settlement,  the  plaintiff  held  a  just  claim  against  the  estate,  evidenced 
by  a  promissory  note,  and  that  the  plaintiff  intended  to  file  such  claim  within  the  time 
allowed  for  filing  claims,  and  would  have  done  so  but  for  the  final  settlement;  that 
the  plaintiff  did  not  appear  at  the  final  settlement,  not  having  been  summoned,  and 
had  no  notice  that  it  would  be  made,  (a)  The  complaint  is  sufficient.  (6)  In  such  a 
case  the  fact  that  the  administrator  had  no  notice  of  the  claim,  did  not  justify  the 
settlement  in  advance  of  the  period  of  time  specified  in  the  statute.  (<-)  The  settle- 
ment was  illegal  under  the  statute  as  amended  by  the  act  of  1883,  under  which  the 
administrator  could  not  lawfully  make  his  settlement  until  the  expiration  of  one  year 
from  the  date  at  which  his  letters  issued  and  after  giving  notice  thereof  and  the  case 
is  brought  clearly  within  the  statute.    An  administrator  has  no  right  to  act  on  the. 


Digitized  by  VjOOQIC 


m 


Decedents'  Estates  —  Notes.       §§2403-2405 


presumption  that  all  the  claims  will  be  filed  before  the  time  given  by  the  law  has 
expired  and,  as  against  any  creditor  who  does  not  appear  at  the  time  the  court  acts  on 
the  final  settlement  account  prematurely  presented  and  who  has  not  been  personally 
summoned  to  appear,  such  settlement  must  be  held  to  be  illegal.  Until  the  time  al- 
lowed by  law  had  elapsed,  subject  to  the  exception  found  in  the  section  regulating  the 
filing  of  claims,  plaintiff  had  the  right  to  file  his  claim  (Roberts  v.  Spencer,  112-85) 
and  the  administrator  could  not  cut  off  that  right  by  making  a  premature  settlement 
(Dill man  v.  Barber,  114-403);  (a)  Plaintiff  not  having  appeared  and  not  having  been 
personally  summoned  to  appear  at  the  final  settlement,  is  not  concluded  by  the  judg- 
ment of  the  court;  Shirley  v.  Thompson,  123-455. 

2403.  Setting  aside  settlement.  In  order  that  a  party  may  have  relief  under  this 
section  it  is  necessary  that  he  shall  not  have  appeared  at  the  final  settlement  and,  if 
not  appearing,  that  he  shall  not  have  been  personally  summoned  to  attend  the  same. 
If  he  shall  have  appeared,  at  such  settlement,  by  counsel,  he  can  not  be  heard  to  say, 
in  a  proceeding  to  reopen  the  estate,  that  there  was  illegality  in  the  settlement,  in 
that  it  was  approved  while  his  claim  was  pending;  his  remedy  was  to  present  the  facts 
to  the  court  in  a  proper  manner  at  the  final  settlement  and,  on  an  adverse  ruling,  to 
take  his  appeal;  Dill  man  v.  Barber,  114-406. 

On  the  abolition  of  the  courts  of  common  pleas  in  1873,  their  jurisdiction  in  all 
cases  was  transferred  to  the  circuit  courts  and  it  was  held  that,  by  the  act  which  trans- 
ferred this  jurisdiction,  the  circuit  courts  acquired  jurisdiction  to  set  aside  final  settle- 
ments for  fraud,  mistake  and  illegality  (Hcaton  v.  Knowlton,  65-261).  Under  this 
section  such  settlements  may  be  set  aside  on  the  petition  of  a  person  interested  in  the 
estate  "  particularly  setting  forth  the  illegality,  fraud  or  mistake  in  such  settlement  or 
in  the  prior  proceedings  in  the  administration  of  the  estate  affecting  him  adversely." 
The  statute  is  remedial;  Pollard  v.  Barkley,  117-41. 

A  petition  to  set  aside  a  final  settlement  of  an  administrator,  filed  by  an  heir  after 
the  term  at  which  the  settlement  was  approved,  alleging  that  such  heir  had  no  notice, 
by  summons  or  otherwise,  that  the  report  would  be  heard  on  the  fourteenth  day  of 
February  is  insufficient  if  the  fact  were  that  a  prior  day  was  set  for  such  hearing. 
Thus,  that  he  had  no  notice  of  a  hearing  on  February  14  is  not  equivalent  to  an  alle- 
gation that  he  was  not  served  with  summons  to  be  present  on  February  7th,  the  day 
on  which  the  hearing  of  the  report  was  set  for.  If  he  was  served  with  process  to  be 
present  on  February  7th,  he  was  bound  to  take  notice  of  the  progress  of  the  cause  and 
no  further  notice  was  necessary.  In  order  to  make  a  good  petition  to  set  aside  an 
administrator's  final  settlement,  filed  after  the  term  at  which  the  settlement  was  ap- 
proved, it  must  be  alleged  in  the  petition  that  the  petitioner  was  not  personally  served 
with  process;  Williams  v.  Williams,  125-162;  Dillman  v.  Barber,  114-403. 

ARTICLE  13  —  DISTRIBUTION. 

2405.  When  and  how  made.  A  debt  due  the  estate  of  an  intestate  from  an  heir 
may  be  retained  out  of  bis  distributive  share  of  the  surplus  proceeds  of  real  estate, 
which  real  estate  has  been  regularly  sold  in  order  to  make  assets  to  pay  debts,  as 
against  one  who  took  a  mortgage  on  the  undivided  interest  of  such  heir  in  the  land 
sold,  the  mortgage  having  been  taken  pending  the  settlement  of  the  estate  with  knowl- 
edge of  the  indebtedness  of  the  heir ;  Fiscus  v.  Moore,  120-548  ;  dissenting,  Olds 
and  Berkshire,  jj. 

An  administrator  cum  testamento  annexo,  has  a  right  to  set  off  against  a  legacy  be- 
queathed to  a  legatee  any  indebtedness  of  the  legatee  to  the  estate  he  represents. 
This  right  includes  any  sum  due  the  estate  on  account  of  surety  debts  existing  at  the 
death  of  the  testator,  without  regard  to  the  time  when  such  debts  were  paid  ;  Koons 
▼.  Mellett,  121-503. 

A  debt  due  the  estate  from  a  legatee  may  be  retained  out  of  his  distributive  share 
of  the  surplus  proceeds  of  the  estate  and  applied  to  the  payment  of  a  debt  due  the 
estate  from  such  legatee;  notwithstanding  that  such  indebtedness  arose  after  the  death 
of  the  decedent;  New  v.  New,  127-586. 

A  distributee  against  whom  the  administrator  holds  an  unsatisfied  judgment,  due  to 
the  estate,  for  a  sum  in  excess  of  such  distributee's  distributive  share  is  not  entitled 
to  such  share,  although,  being  a  householder,  the  property  owned  by  him  is  not 
equal  to  the  amount,  by  law,  allowed  as  exempt  from  execution;  Fiscus  v.  Fiscus, 
127-285. 
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2407.  Advancements,  how  reckoned.  To  constitute  an  advancement  the  ancestor 
must,  during  life,  divest  himself  of  all  interest  in  the  property  set  apart  to  the  heir. 
Wherefore,  where  by  the  direction  and  with  the  consent  of  the  owner,  his  daughter 
and  her  husband  enter  into  the  possession  of  a  tract  of  land  and,  with  his  knowl- 
edge, made  lasting  and  valuable  improvements,  it  being  the  father's  intention  that 
such  daughter  and  husband  shall  reside  thereon  during  his  life,  receive  the  profits, 
keep  up  repairs  and  pay  the  taxes  and  at  his  death,  the  daughter  to  take  a  life 
estate  with  the  remainder  over  to  her  children  there  is  no  advancement;  the  ancestor 
may  make  a  different  disposition  from  that  intended  ;  Joyce  v.  Hamilton,  in-164. 

A  voluntary  conveyance  by  a  parent  to  a  child  is  presumed  to  have  been  intended 
as  an  advancement.  The  burden  of  proof  is  on  him  who  claims  to  the  contrary;  Scott 
v.  Harris,  127-521;  Ruch  v.  Biery,  110-443. 

ARTICLE  14  — ESTATES  UNDER  FIVE  HUNDRED  DOLLARS. 

2422.  Oertifioate  and  its  effect.  Action  to  enjoin  the  sale  of  certain  real  estate,  the 
property  of  the  plaintiff.  The  complaint  alleged  mat  the  sale  sought  to  be  enjoined  was 
under  an  execution  levied  on  property  exempt  from  execution,  which  the  sheriff  re- 
fused to  set  off  as  exempt.  The  answer  averred  that  the  husband  of  plaintiff  died 
owning  property  of  value  less  than  $500 ;  that,  in  a  proceeding  under  section  2419, 
the  property  was  set  off  to  the  widow  ;  that  the  execution  in  the  hand  of  the  sheriff 
was  issued  on  a  judgment  obtained  in  a  suit  against  the  widow,  for  medical  services 
rendered  to  her  husband  during  his  last  sickness  and  that  the  property,  the  sale  of 
which  it  is  sought  to  enjoin,  is  the  property  set  off  to  the  widow  and  owned  by  her 
husband  at  the  time  of  his  death.  The  answer  is  sufficient.  The  property  vested  in 
the  widow  under  sections  2419,  2422,  and  is  charged  with  the  payment  of  the  funeral 
expenses  and  expenses  of  the  last  sickness  of  the  deceased,  under  this  section;  Flem- 
ing v.  Henderson,  123-236. 

This  section  expressly  exempts  the  widow  from  any  liability  for  any  of  the  debts  of 
her  husband.  The  statute  was  intended  to  make  the  widow  liable,  only,  for  an  un- 
liquidated indebtedness  created  on  account  of  the  last  sickness  of  the  deceased  hus- 
band. It  was  not  intended  to  make  the  widow  liable  to  suit  and  judgment  on  a  note 
or  contract  executed  by  the  husband  or  on  a  judgment  rendered  against  him  on  a  note 
or  contract.  A  recovery  against  a  widow  under  this  section  must  be  on  the  account 
and  the  complaint  must  aver  the  services  rendered  and  the  value  thereof.  In  the  case 
in  hand,  a  judgment  against  the  late  husband  was  sought  to  be  recovered,  which  judg- 
ment grew  out  of  a  note  of  the  husband  executed  some  sixty  days  before  he  died,  by 
which  he  agreed  to  pay  for  the  medical  services  then  being  rendered,  bearing  interest, 
together  with  attorney's  fees  for  the  collection  of  the  note.  The  widow  is  liable  for  tlje 
reasonable  expenses  of  the  last  sickness  of  her  deceased  husband,  when  the  estate  is 
set  off  to  her  on  petition  without  administration.  She  is  not,  however,  liable  to  suit  on 
notes  given  by  her  husband,  with  interest  thereon  and  attorney's  fees  in  taking  a  judg- 
ment against  the  maker  of  the  note  during  his  life  and  for  the  costs  in  such  case  or 
the  judgment  rendered  thereon  against  him;  Weir  v.  Sanders,  124-393. 

ARTICLE  15  — INSOLVENT  ESTATES. 

2436.  Liens  on  real  estate.  The  holder  of  a  mortgage  executed  by  a  decedent  on 
real  estate  which  the  administrator  of  the  estate  is  ordered  to  sell  discharged  of  liens 
is  entitled,  under  this  section,  to  have  the  entire  proceeds  of  the  sale  applied  to  the 
payment  of  the  mortgage  debt,  if  so  much  is  necessary,  to  the  exclusion  of  the  costs 
of  administration,  funeral  expenses  and  expenses  of  last  sickness,  which  are  claims 
that  did  not  exist  until  after  the  lien  of  the  mortgage  was  created.  When  the  sale  is 
made  to  discharge  a  lien  it  is  expressly  provided  that  the  moneys  arising  from  the 
sale  shall  be  applied  to  the  payment  of  the  lien  and  this  section  is  not  in  conflict  with 
section  2378,  as  to  the  order  of  paying  debts,  nor  does  the  one  modify  the  other; 
Rykerv.  Vawter,  117-427. 

ARTICLE  16— LIABILITY  OF  HEIRS  AND  DEVISEES. 

2442.  Liability  of  heirs,  devisees  and  distributees.  A  settlement  made  by  the 
administrator  of  a  trustee  with  the  guardian  of  the  cestuis  que  trust,  whereby  the 
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guardian's  individual  note  was  surrendered  to  him  in  satisfaction  of  the  amount  due 
his  wards,  which  settlement  was  reported  to  and  approved  by  the  court  having  juris- 
diction,  is,  while  it  stands  unimpeached,  a  bar  to  a  suit  against  the  heirs  of  the  trustee, 
under  this  section,  by  a  subsequent  guardian  and  trustee  who,  as  surety  on  the  bond 
of  his  predecessor,  has  suffered  loss  by  the  default  of  the  latter;  Silvers  v.  Canary, 
119-132. 

In  an  action  under  this  section  by  several  plaintiffs  suing  jointly  a  complaint  is  bad 
which  fails  to  show  a  cause  of  action  in  favor  of  all  the  plaintiffs;  such  complaint  must 
allege  facts  which  bring  the  case  clearly  within  the  provisions  of  the  statute,  as  to.  all 
the  parties;  Kelley  v.  Adams,  120-342. 

ARTICLE  17  — APPEAL  TO  SUPREME  COURT. 

2464.  By  whom  and  how  taken.  This  section  regulating  appeals  from  orders 
and  judgments  in  proceedings  authorized  by  the  act  providing  for  the  settlement  of 
decedents'  estates  has  no  application  to  a  proceeding  by  a  creditor  of  a  legatee  against 
such  legatee  and  the  administrator  with  the  will  annexed,  to  reach  money  in  the  hand 
of  such  administrator,  for  the  payment  of  a  debt  due  from  such  legatee.  The  rule 
is,  that  (1)  in  all  proceedings  under  the  law  providing  for  the  settlement  of  a  dece- 
dent's estate,  where  the  exercise  of  the  probate  jurisdiction  of  the  court  is  invoked,  the 
appeal  is  governed  by  this  and  the  following  section.  (2)  In  all  actions  authorized  by 
the  Code  and  not  involving  the  exercise  of  the  probate  jurisdiction  of  the  court,  the 
appeal  is  governed  by  the  Civil  Code;  this  section  has  no  application;  Koons  v. 
Mellett,  121-589. 

An  appeal  in  an  action  by  an  administrator  to  recover  as  assets  a  note  and  mort- 
gage assigned  by  the  decedent  is  properly  taken  under  section  633,  governing  ap- 
peals from  the  circuit  and  superior  courts  in  civil  cases;  Walker  v.  Steele,  121-445. 

2466.  Bond  and  transcript,  when  filed.  When  an  action  is  commenced  against 
a  person,  who  dies  while  it  is  pending,  and  his  administrator  is  substituted  as 
defendant,  the  time  within  which  an  appeal  may  be  taken  is  fixed  by  the  Civil  Code  of 
Practice  (&  633)  and  not  by  this  section,  which  regulates  appeals  in  matters  affecting 
decedents  estates;  Wright  v.  Manns,  111-425,  following  Heller  v.  Clark,  103-591. 

ARTICLE  18  — SUITS  AGAINST  EXECUTORS  AND  ADMINISTRATORS. 

2468.  Who  may  sua  and  what  for.  Construing  this  section,  in  connection  with 
section  2627,  the  necessary  inference  is,  that  a  creditor  of  a  ward's  estate,  when  his 
interests  have  been  injuriously  affected  by  the  misconduct  of  the  guardian,  may  sue 
on  the  guardian's  bond  for  any  of  the  causes  for  which  an  executor  or  administrator 
may  be  sued,  as  specified  in  this  section;  State,  ex  rel.  v.  Fitch,  113-482. 

The  remedy  against  the  representatives  of  a  deceased  administrator  is  wholly  statu- 
tory. By  this  section  creditors,  heirs,  legatees  or  surviving  or  succeeding  executors 
or  administrators  are  authorized  to  sue  on  the  bond  of  any  executor  or  administrator 
in.  certain  specified  cases  and  for  the  violation  of  any  of  the  duties  of  his  trust;  Lucas 
v.  Donaldson,  n  7-143. 

2469.  Costs— Damages.  This  section  can  not  be  so  construed  as  to  extend  the 
liability  of  sureties  on  a  guardian's  bond;  Meadows  v.  State,  ex  rel.,  114-538. 
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An  Act  to  amend  section  twenty-two  of  an  act  entitled  "  An  act  regulating  descents  and  the  appor- 
tionment of  estates,"  approved  May  14th,  1853,  being  section  3485  of  the  Revised  Statutes  of  1881,  and 
section  five  of  an  act  entitled  "  An  act  to  amend  the  18th,  24th,  35th  and  26th  sections  of  an  act  en- 
titled *An  act  regulating  descents  and  the  apportionment  of  estates,' '"  approved  May  14th,  1853.  and 
adding  a  supplemental  section  to  said  act,  approved  March  4,  1853.  DcmK  section  3488  of  the 
Revised  Statutes  of  1881,  repealing  all  laws  and  parts  of  laws  in  conflict  therewith  and  declaring 
an  emergency.    [Approved  and  in  force  March  4,  1891;  S.,  1891,  p.  71. 

6808.  [2485]  What  to  husband  from  wife.  Sec.  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  section  22  of  an  act  enti- 
tled "  An  act  regulating  descents  and  the  apportionment  of  estates,"  ap- 
proved May  14th,  1852,  being  section  2485  of  the  Revised  Statutes  of  1881, 
be  and  the  same  is  hereby  amended  to  read  as  follows :  Sec.  22.  If  a 
wife  die  testate  or  intestate  leaving  a  widower,  one-third  of  her  real  estate 
shall  descend  to  him;  subject,  however,  to  its  proportion  of  the  debts  of 
the  wife  contracted  before  marriage:  Provided,  if  the  wife  shall  have  left 
a  will,  such  widower  may  elect  to  take  under  the  will,  instead  of  this  or 
any  other  law  of  descents  of  the  state  of  Indiana,  which  election  shall  be 
made  within  ninety  days  after  said  will  has  been  admitted  to  probate  in 
this  state  and  in  the  same  manner  as  widows  are  now  required  to  elect  in 
such  cases. 

6809.  [2488]  Wife's  personal  property.  §  2.  That  section  5  of  an 
act  entitled  "  An  act  to  amend  the  18th,  24th,  25th  and  26th  sections  of 
an  act  entitled  'An  act  regulating  descents  and  apportionments  of  es- 
tates, approved  May  14th,  1852,  and  adding  a  supplemental  section  to  said 
act,  approved  March  4th,  1853/  "  being  section  2488  of  the  Revised  Statutes 
of  1 88 1,  be  and  the  same  is  hereby  amended  to  read  as  follows:  Sec.  5. 
The  personal  property  of  the  wife  held  by  her  at  the  time  of  her  marriage 
or  acquired  during  coverture  by  descent,  devise,  gift  or  in  any  other  man- 
ner, shall  remain  her  own  property,  to  the  same  extent  and  under  the  same 
rules  as  her  real  estate  so  remains,  and  on  the  death  of  the  husband  before 
the  wife  such  personal  property  shall  go  to  the  wife,  and  on  the  death  of  the 
wife  before  the  husband  shall  be  distributed  in  the  same  manner  as  her 
real  estate  descends  and  is  apportioned  under  the  same  circumstances: 
Provided,  if  the  wife  shall  have  left  a  will  the  surviving  husband  may  elect 
to  take  under  the  will,  instead  of  this  or  any  other  law  of  descent  of  the 
state  of  Indiana,  which  election  shall  be  made  within  ninety  days  after  said 
wilj  has  been  admitted  to  probate  in  this  state  and  in  the  same  manner  as 
widows  are  now  required  to  elect  in  such  cases. 

6810.  Repealing  clause.  §  3.  All  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  are  hereby  repealed. 
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681 1.  Emergency.  §  4.  An  emergency  exists  for  the  immediate  tak- 
ing effect  of  this  act,  it  shall  therefore  be  in  force  from  and  after  its  passage. 

An  Act  to  regulate  the  descent  of  personal  property  in  certain  cases.    [Approved  March  9,  1891;  in 
force  June  10, 1891;  SM  1891,  p.  404. 

6812.  What  to  widow  from  husband.  Sec.  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  if  a  man  die  testate  leaving 
a  widow,  one- third  of  his  personal  estate  shall  descend  to  said  widow,  sub- 
ject, however,  to  its  proportion  of  the  debts  of  said  decedent:  Provided, 
however,  that  nothing  in  this  act  shall  be  construed  to  reduce  the  interest 
which  the  law  now  gives  a  widow  in  the  estate  of  a  deceased  husband: 
And  provided,  further,  that  such  widow  may  elect  to  take  under  the  will  of 
said  decedent  instead  of  this  or  any  other  law  of  descent  of  this  state, 
which  election  shall  be  made  within  ninety  days  after  said  will  has  been 
admitted  to  probate  in  this  state,  and  in  the  same  manner  as  widows  are 
now  required  by  law  to  elect. 


twenty-fourth,  twenty-fifth  and  twenty-sixth  sections  of  an  act  entitled  **An  act  regulating  descents 
and  the  apportionment  of  estates/'  approved  May  4,  i8«,  and  adding  a  supplemental  section  to  said 
act,  the  same  being  section  2487  of  the  K.  S.  of  1881,  of  the  state  of  Indiana,  and  an  act  to  render 
valid  conveyances  by  children  or  their  guardians,  of  deceased  husbands  who  have  left  second  or 
subsequent  childless  wives  surviving  them  and,  also,  children  by  former  wives  surviving  them,  of 
real  estate  that  descended  to  such  second  or  subsequent  childless  wives  from  such  husbands,  under 
the  provisions  contained  in  section  2487  of  the  R.S.  of  1881  and  declaring   an  emergency.    [Be- 


An  Act  entitled  an  act  to  amend  section  two  of  an  act  approved  March  4, 1853,  to  amend  the  eighteenth. 
-     -      -•    ■  --■        -  .    .         .  .  titled »^An  •  -       - 

ing  a  suppl 
of  Indiani 
tsbands  wl 
former  wi 
wives  from 
declaring 
came  a  law,  by  lapse  of  time,  without  the  governor's  approval,  March  1, 1889. 

6813.  [2487]  When  personal  property  goes  to  widow  and  child. 
Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
section  2  of  the  act  entitled  an  act  to  amend  the  eighteenth,  twenty-fourth, 
twenty-fifth  and  twenty-sixth  sections  of  an  act  regulating  descents  and  the 
apportionment  of  estates,  approved  May  14, 1852,  and  adding  a  supplemental 
section  to  said  act,  approved  March  4,  1853,  and  being  section  2487  of  the 
R.  S.  of  Indiana,  be  and  the  same  is  hereby  amended  to  read  as  follows  : 
If  a  man  dies  intestate,  leaving  a  widow  and  child  or  children,  not  exceed- 
ing two,  the  personal  property  of  such  intestate  shall  be  equally  divided 
among  the  widow  and  children;  the  widow  taking  an  equal  share  with  one 
child  ;  but,  if  the  number  of  children  exceed  two,  the  widow's  share  shall 
not  be  reduced  below  one-third  of  the  whole :  Provided \  that  if  a  man 
marry  a  second  or  subsequent  wife,  and  has  by  her  no  children,  but  has 
children  alive  by  a  former  wife,  the  interest  of  such  second  or  subsequent 
childless  wife  in  the  lands  of  the  decedent  shall  only  be  a  life  estate,  and 
the  fee  of  the  same  shall  at  the  death  of  such  husband  vest  in  such  children, 
subject  only  to  the  life  estate  of  the  widow. 

6814.  Estoppel  of  children  by  deed,  when.  §  2.  In  all  cases  where, 
during  the  life  of  the  second  or  subsequent  childless  wife  and  after  the 
death  of  the  husband,  the  children  of  the  latter  by  former  wife  have  exe- 
cuted or  attempted  to  execute  conveyances  in  fee  to  all  or  any  part  of  the 
lands  affected  by  the  life  estate,  and  have  received  full  payment  therefor, 
or  where  all  or  any  part  of  such  lands  have  been  conveyed  for  a  full  con- 
sideration by  the  guardians  of  any  of  such  children,  such  conveyances  shall, 
at  the  death  of  such  second  or  subsequent  childless  wife,  be  held  to  con- 
vey the  interest  of  such  children  in  such  lands  that  would  descend  to  them 
through  such  second  or  subsequent  childless  wife,  and  shall  estop  such 
children  or  their  heirs  from  hereafter  claiming  such  interest. 

6815.  Estoppel  by  deed  of  subsequent  wife  and  children  of  for- 
mer wife.     §  3.  In  all  cases  where,  after  the  death  of  such  husband,  the 
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second  or  subsequent  childless  wife  and  the  children  of  the  decedent 
by  a  former  wife>  or  their  guardians,  have  attempted  to  dispose  of  the  life 
estate  by  conveyances  one  to  the  other,  of  certain  parts  of  the  lands  of 
said  decedent,  such  conveyances  shall  be  held  to  be  valid  and  shall  estop 
all  the  parties  or  their  heirs  from  hereafter  claiming  any  interest  so  con- 
veyed: Provided,  that  this  act  shall  not  in  any  way  affect  any  suit  or  suits 
now  pending  in  any  of  the  courts  of  this  state  or  the  rights  of  any  parties 
thereto. 

6816.  Statute  not  applicable,  when.  §  4.  The  provisions  of  this 
act  shall  not  apply  in  any  case  where  the  second  childless  wife  has  died 
and  the  estate  become  vested  in  the  heirs  of  the  deceased  husband. 

6817.  Emergency.  Whereas,  an  emergency  exists  for  the  immedi- 
ate taking  effect  of  this  act;  therefore,  the  same  shall  take  effect  and  be  in 
force  from  and  after  its  passage. 
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Notes  to  Chapter  7. 
DESCENT. 

2469.  When  to  parents  and  to  brothers  and  sisters.  The  nephews  and  nieces  of 
an  intestate,  being  next  of  kin,  inherit  directly  from  him  and  not  through  their 
parents.  All  standing  in  the  same  degree  of  relationship  they  take  per  capita  and 
not  per  stirpes;  Baker  v.  Bourne,  127-467. 

2471.  When  no  heirs  under  preceding  rules.  Degrees  of  kindred  are  computed, 
in  this  state,  according  to  the  rules  of  the  civil  law.  The  real  estate  of  an  intestate 
descends  to  a  great  grandmother,  as  being  "  the  next  of  kin,  in  equal  degree  of  con- 
sanguinity,"  in  preference  to  a  great  aunt  or  uncle  of  the  same  paternal  or  maternal 
line;  Bruce  v.  Bissell,  119-528,  following  Cloud  v.  Bruce,  61-171. 

2472.  Kindred  of  the  half  blood.  Where  one  to  whom  land  has  come  by  descent 
dies  intestate,  unmarried  and  without  issue,  and  leaving  no  brother  or  sister,  either  of 
the  whole  or  half  blood,  having  the  blood  of  the  ancestor  from  whom  the  property 
descended,  a  half  brother,  not  of  the  blood  of  such  ancestor,  will  inherit  to  the  exclu- 
sion of  kindred  of  the  blood  more  distantly  related  to  the  intestate;  Pond  v.  Irvin, 
113-246. 

2473.  When  estate  reverts  to  donor.  This  statute  makes  provision  for  a  peculiar 
class  of  cases,  and  expressly  excepts  it  from  the  rules  which  ordinarily  prevail.  Un- 
der its  provisions*,  relating  to  an  estate  coming  to  an  intestate,  in  consideration  of  love 
and  affection,  a  widow  takes  only  by  virtue  of  her  marital  rights,  and  not  as  an  heir  or 
descendant.  So,  where,  in  consideration  of  love  and  affection,  land  is  conveyed  to  A. 
for  life,  the  fee  to  his  children  begotten  in  wedlock  and,  issue  failing,  to  other  persons, 
the  remainder  vests  immediately  on  the  birth  of  a  child  and,  on  the  death  of  both  A.  and 
the  child  without  issue,  the  land  reverts  to  the  donor.  Whether  the  limitation  over  be 
considered  as  effectual  or  void,  the  widow  of  A.  has  no  interest  in  the  land;  Amos  v. 
Amos,  117-38. 

This  section,  which  gives  direction  on  the  death  of  a  donee,  to  the  estate  donated, 
"in  consideration  of  love  and  affection,"  is  a  part  of  the  statute  which  regulates  the 
descent  and  distribution  of  the  estates  of  persons  dying  intestate.  It  nowise  affects 
or  controls  the  character  or  quantity  of  the  estate  held  by  an  intestate  during  life,  in 
any  real  estate  of  which  he  may  have  been  seized;  it  simply  declares  who,  in  certain 
contingencies,  shall  inherit  it  on  the  happening  of  his  death.  A  conveyance  of  land 
made  by  way  of  gift,  or,  "  in  consideration  of  love  and  affection,"  creates  in  the  grantee 
precisely  the  same  estate  as  a  like  conveyance  made  on  a  valuable  consideration.  The 
effect  of  this  statute  is  not  to  reserve  to  the  grantor  an  estate  in  reversion,  or  to  annex 
a  condition  to  the  estate  of  the  grantees.  It  does  not  create  an  estate  in  reversion  to 
the  grantor,  so  as  to  vest  in  him  a  reversionary  interest  in  the  land  during  the  life  of 
the  grantee,  nor  does  it  annex  any  condition  to  the  estate  of  the  grantee.  The  effect 
of  the  statute  is  to  make  the  grantor,  if  living,  the  heir  of  the  grantee,  in  the  absence 
of  children  or  their  descendants,  and  such  grantor  donor  takes  as  heir —  not  as  rever- 
sioner or  remainder  man —  and  the  estate  is  taken,  charged  with  the  debts  of  donee  ; 
Wingate  v.  James,  120-71 . 

2479.  Advancements.  A  purchaser  from  an  heir  may  set  up  advancements  to  the 
other  heirs.  The  purchaser  stands  in  the  same  relation  to  the  estate  as  did  the  heir, 
his  vendor ;  he  receives  whatever  interest  the  heir  had  in  the  estate.  If  the  heir  from 
whom  he  purchases  has  been  advanced,  that  fact  may  be  shown  to  reduce  the  interest 
of  the  heir  and,  likewise,  to  reduce  the  interest  received  by  the  purchaser.  So,  when 
the  purchaser  aljeges  that  she  purchased  of  the  heir  all  of  the  real  estate  described  in 
the  complaint  for  partition,  to  which  she  is  made  a  defendant,  in  good  faith  and  for  a 
valuable  consideration,  such  purchaser  has  the  right  to  allege  and  prove  such  facts  as 
establish  the  title  of  the  heir,  her  vendor,  to  all  of  the  real  estate  ;  Duncan  v.  Henry, 
125-13. 

An  beir  will  not  be  charged,  as  for  an  advancement,  with  property  which  the  uncon- 
troverted  evidence  shows  the  ancestor  did  not  irrevocably  donate  to  him,  but  of 
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which  the  evidence  as  clearly  shows  such  ancestor  always  retained  the  possession  and 
use,  which  the  heir  never  had  in  possession  and  which  in  the  transaction  of  his  own 
business  the  ancestor  lost ;  Herkimer  v.  M'Gregor,  126-253. 

A  father  furnished  the  money,  purchased  land  and  caused  it  to  be  conveyed  to  his 
son,  without  any  contemporaneous  understanding  or  agreement  concerning  repayment 
of  the  purchase  money.  Under  such  circumstances  no  resulting  trust  arises,  nor  does 
the  son  by  presumption  become  the  debtor  of  his  father.  The  presumption  is  that  the 
amount  paid  was  an  advancement  from  the  father  to  the  son,  and  the  burden  is  on 
the  party  who  asserts  that  it  is  something  else  to  prove  it.  It  is  not  necessary  that 
there  should  have  been  an  agreement  between  the  father  and  the  son  in  order  to  con- 
stitute the  money  paid  by  the  former  for  the  benefit  of  the  latter  an  advancement.  On 
the  other  hand,  in  order  that  money  so  paid  should  constitute  a  debt,  the  contempora- 
neous facts  and  circumstances  must  show  that  it  was  intended  and  understood  at  the 
time  to  be  a  debt.  A  mere  secret  intention  of  the  father  to  treat  the  money  paid  as  a 
debt,  would  not  be  effectual  as  against  the  son,  nor  as  against  his  creditors,  to  over- 
come the  presumption  that  it  was  to  be  an  advancement.  So,  if  a  transaction  between 
a  father  and  son  amounts  to  an  advancement  at  the  time  it  takes  place,  it  can  not  after- 
ward be  converted  into  a  debt  without  the  intervention  of  some  new  consideration  ; 
Higham  v.  Vanosdol,  125-76. 

2482.  Curtesy  and  dower  abolished.  A  power  of  attorney  to  make  a  convey- 
ance of  realty  was  defective  by  reason  of  an  improper  acknowledgment,  having  been 
acknowledged  before  a  master  in  chancery  instead  of  a  proper  officer.  Nevertheless 
it  confers  valid  authority  on  the  agent  to  make  an  executory  contract  of  sale  and  to 
receive  the  purchase  money,  the  purchaser  taking  an  equitable  title  to  the  land.  Such 
purchaser,  as  the  equitable  owner,  is  entitled  to  enforce  a  conveyance  of  the  legal 
title,  subject  only  to  the  wife's  right  of  dower,  when  the  purchase  was  made  in  1851. 
The  subsequent  abolition  of  dower,  by  the  act  of  1853,  did  not  affect*  the  rights  of  the 
purchaser;  Joseph  v.  Fisher,  122-401. 

2483.  What  descends  to  widow.  Under  this  section  the  widow  takes  as  heir  and 
not  by  virtue  of  her  marital  rights;  Smock  v.  Reichwine,  117-200. 

Under  this  section  the  widow  inherits  one- third  of  the  real  estate  of  which  her  hus- 
band dies  seized,  whether  he  dies  testate  or  intestate;  the  balance  of  his  real  estate  the 
husband  may  dispose  of  at  his  pleasure  during  life,  and  he  may  devise  it  to  another 
than  his  wife.  The  one-third,  however,  goes  to  her  absolutely.  He  can  dispose  of  it, 
by  will,  only  subject  to  her  election  after  his  decease;  Morris  v.  Morris,  1 19-341.  A 
testator  devised  all  his  real  estate  to  his  wife,  for  life.  Subject  to  the  wife's  life  estate 
he  devised  a  certain  part  of  such  real  estate  to  his  son;  the  remainder  to  his  daughter. 
The  widow  elected  to  take  under  the  will.  (§  2505.)  The  effect  of  the  election  was 
to  divest  her  one-third  in  the  lands;  Collins  v.  Collins,  126-561. 

2483,  2487.  What  descends  to  widow.  Section  2483,  and  the  proviso  to  section 
2487,  control  the  questions  (1)  as  to  the  nature  of  the  estate  which  the  law  casts  on  a 
childless  second  wife,  on  the  death  of  her  husband,  in  virtue  of  her  marriage  and  (2) 
whether  or  not  the  husband's  children  by  a  former  marriage  have  such  an  interest  in 
the  land  which  descends  to  her  as  entitles  them  to  enjoin  the  widow  from  committing 
waste  thereon.  These  provisions  are  to  the  effect  that,  on  the  death  of  the  husband 
leaving  a  widow,  one-third  of  his  real  estate  shall  descend  to  her  in  fee  simple;  pro- 
vided, that  if  a  man  marry  a  second  or  other  subsequent  wife,  and  has  by  her  no  child 
or  children,  but  has  a  child  or  children  alive  by  a  previous  wife,  the  land  whjch  at  his 
death  descends  to  such  wife  shall,  at  her  death,  descend  to  his  children.  In  such 
case  a  stepson  is  neither  a  remainder  man  nor  reversioner,  nor  has  he  any  interest  in 
the  land,  except  a  mere  expectancy  that  he  may  inherit  it  from  his  stepmother,  in  case 
he  survives  her.  As  an  expectant  heir  he  can  maintain  no  action  to  enjoin  waste  by 
the  owner  of  the  fee;  Gwaltney  v.  Gwaltney,  1 19-145.  • 

2486.  Whan  widow  and  ono  child.  A  will  provided  that  testator's  widow  should 
"have  the  sole  control,  use  and  benefit"  of  his  estate,  for  the  support  and  mainte- 
nance of  herself  and  testator's  and  her  child,  so  long  as  she  remained  the  testator's 
Vidow.  There  was  no  further  or  other  disposition  of  the  property.  *  The  widow  ac- 
cepted the  provisions  of  the  will  and  she  afterward  remarried.  In  such  case,  in  the 
absence  from  the  will  of  a  disposition  of  the  estate  beyond  the  creation  of  a  trust  for 
a  time  limited,  whatever  property  remained  at  the  expiration  of  the  trust  descends, 
under  the  statute  as  to  the  descent  of  the  estates  of  persons  dying  intestate;  and,  in 
asmuch  as  the  acceptance  of  the  terms  of  the  will  by  the  widow  was  not  inconsistent 
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with  her  contingent  estate  under  the  statute,  such  acceptance  could  not  operate  as  a 
relinquishment  of  her  interest  and,  under  this  section,  she  and  the  child  take  equally; 
Beshorev.  Lytle,  114-n. 

2490.  When  all  to  husband  or  wife.  A  husband  and  wife  united  in  conveying 
certain  real  estate  to  M.,  in  trust,  to  be  immediately  conveyed  by  the  latter  to  the  wife, 
In  lieu  of  all  her  interest  in  the  other  lands  then  owned  or  afterward  to  be  acquired  by 
the  husband,  "as  her  jointure  in  her  said  husband's  lands  for  ever."  On  the  same  day 
M.  executed  and  delivered  to  the  wife  a  deed  for  the  real  estate  described.  Some 
years  later  the  husband  died,  the  owner  of  other  real  estate,  and  leaving  him 
surviving  neither  children,  nor  father  or  mother,  but,  leaving  brothers  and  sisters  of 
the  half  blood.  The  deeds  were  intended  by  the  parties  to  operate  as  a  jointure;  they, 
therefore,  affect  the  rights  of  the  wife  as  widow  only  and  under  this  section,  as  against 
the  brothers  and  sisters  of  the  half  blood,  she  takes,  as  heir,  the  whole  of  the  estate  of 
which  the  husband  died  seized;  Glass  v.  Davis,  118-593. 

If  a  widow  refuse  to  accept  the  provision  made  for  her  by  her  late  husband's  will, 
and  elects  to  take  under  the  law,  she  takes  one-third  of  all  his  lands  in  fee,  and,  if  he 
leaves  no  surviving  child,  father  or  mother,  she,  also,  takes  any  portion  of  his  estate 
left  undisposed  of  by  will,  and  no  more;  Morris  v.  Morris,  119-343. 

2491.  widow's  rights  in  real  estate — Petition  of  an  administrator  for  the  sale 
of  real  estate  for  the  payment  of  debts.  An  administrator  is  allowed  to  sell  land  for 
the  purpose  of  making  assets  only  in  case  of  necessity.  His  petition  for  an  order  of  sale 
must  set  forth  facts  clearly  showing  that  such  necessity  exists.  In  the  case  at  bar  the 
petition  showed  that  the  only  claim  for  which  it  was  necessary  to  sell  the  realty  was 
that  of  the  widow's  award  and  that  there  was  a  will.  In  such  case,  to  show  a  necessity 
for  a  sale,  the  petition  should  show,  by  positive  averment,  that  the  widow  has  made  an 
election  as  to  taking  under  the  will;  an  averment  that  she  has  not  done  so,  leaves  in 
doubt  the  course  she  will  pursue,  while  the  necessity  of  resorting  to  the  land  to  pay 
her  claim,  depends  on  her. course  in  respect  of  that  claim;  Renner  v.  Ross,  111-270. 

On  the  death  of  the  husband,  the  surviving  wife  —  except  as  otherwise  limited  —  is 
entitled  to  one-third  of  all  the  real  estate  of  which  her  husband  may  have  been  seized 
in  fee  simple  during  the  marriage  and  in  the  conveyance  of  which  she  may  not  have 
joined,  and,  also,  of  all  real  estate' in  which  the  husband  had  an  equitable  interest  at 
the  time  of  his  death.  She  can  not  be  deprived  of  that  right,  except  by  some  act  of 
her  own.  In  other  words,  under  this  section,  the  wife,  on  the  death  of  her  husband, 
may  recover  her  interest  in  certain  real  estate,  although,  at  the  time  of  his  death,  the 
husband  may  have  had  but  an  equitable  interest,  or  may  have  had  no  title,  having  con- 
veyed it  away;  Elliott  v.  Cale,  1 13-391. 

If  it  plainly  appears  that  it  was  a  testator's  purpose,  by  his  disposition  of  his  entire 
estate,  to  dispose  of  property  which  the  law  casts  on  his  widow  and  to  deprive  her  of 
the  $500  to  which  she  is  entitled  by  law,  and  the  widow  has  accepted  a  testamentary 
provision  made  for  her,  such  acceptance  is  a  confirmation  of  the  testamentary  disposi- 
tion and  waives  her  right  under  the  law  ;  Hurley  v.  M'lver,  1 19-5 5. 

A  widow  who  elects  to  take  under  the  will  of  her  late  husband  and  not  under  the 
law  takes  the  property  devised  or  bequeathed  to  her  subject  to  sale,  if  necessary  for 
the  payment  of  debts  of  the  estate.  A  note  executed  by  her  to  secure  the  payment  of 
such  a  debt,  which  is  thus  a  charge  on  the  property  devised  or  bequeathed  to  her,  is 
supported  by  a  good  and  sufficient  consideration.  The  liability  on  the  note  is  not 
changed  by  subsequent  proceedings  purporting  to  release  her  from  her  election  to 
take  undrfr  the  will  ;  Kayser  v.  Hodopp,  116-430. 

2491.  Widow's  rights  in  real  estate.  By  this  section  "  a  surviving  wife  is  enti- 
tled—  except  as  in  section  2483  excepted,  to  one-third  of  all  the  real  estate  of  which 
her  husband  may  have  been  seized  in  fee  simple,  at  any  time  during  the  marriage,  and 
in  the  conveyance  of  which  she  may  not  have  joined  in  due  form  of  law."  A  married 
man,  after  receiving  a  conveyance  of  land,  became  insane.  His  guardian  sold  the  land 
to  pay  unpaid  purchase  money  and  other  of  his  ward's  debts;  the  proceeds  remaining 
after  the  payment  of  such  indebtedness  were  reinvested  in  other  lands,  (a)  The  special 
finding  showed  that  the  husband  was  insane  and  that  the  land  was  conveyed,  on  the 
sale  thereof,  by  his  guardians;  the  presumption  is  raised  that  the  wife  did  not  join  in 
the  guardian's  deed,  she  not  being  authorized,  by  statute,  so  to  do.  (d)  The  sale  of 
the  land  to  pay  the  unpaid  portion  of  the  purchase  money  due  on  it  and  other  debts 
of  the  husband  did  not  bar  the  widow's  interest  in  the  land  on  the  death  of  her  hus- 
band.    She  was  entitled  to  one-third  thereof,    (c)  She  was  not  entitled,  however,  to 
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any  interest  in  the  increased  value  of  the  land  occasioned  by  the  valuable  and  lasting 
improvements  made  by  the  purchaser  between  the  date  of  the  guardian's  sale  and  the 
death  of  her  husband;  Davis  v.  Hutton,  127-483. 

2493.  Widow's  rights.  On  the  death  of  a  husband  an  equity  intervenes  in  favor 
of  his  widow  to  have  all  the  personal  property  of  her  deceased  husband  and  the  pro- 
ceeds of  his  real  estate,  to  which  she  is  not  entitled  under  the  law,  applied  to  the  pay* 
meat  of  the  liens  on  the  lands  of  which  he  died  seized.  So,  where  the  husband  having 
made  a  contract  for  land,  dies,  leaving  a  part  of  the  purchase  money  unpaid,  the  widow 
is  entitled  to  her  statutory  interest  therein  if  the  land  not  set  off  to  her  is  sufficient  to 
pay  the  unpaid  consideration.  A  mortgage  executed  by  a  husband  on  his  land,  in 
which  the  wife  joined,  to  secure  his  debt  in  no  manner  affects  her  rights  in  other 
lands  belonging  to  her  husband.  If  the  husband  die  holding  lands  for  which  he 
has  contracted,  but  not  paid  for,  and  a  portion  of  which  he  has  mortgaged  to  a  third 
person,  his  wife  joining  in  the  mortgage,  and,  as  widow,  she,  by  proper  proceedings, 
has  her  interest  set  off  to  her  from  a  portion  of  the  land  not  mortgaged,  the  mortgagee 
can  not,  as  against  the  widow,  compel  the  person  holding  the  purchase  money  lien  to 
resort  to  the  land  so  set  off  to  her  before  selling  the  land  covered  by  the  mortgage, 
and  if  the  land  not  set  off  to  her  is  sufficient  to  pay  the  vendor's  lien,  she  holds  free 
from  the  liens  of  both  vendor  and  mortgagee  ;  Bowen  v.  Lingley,  1 19-561. 

2495.  Widow's  rights,  in  case  of  mortgage  for  purchase  money.  So  long  as  a 
mortgage  executed  by  the  husband  alone  for  the  purchase  money  of  real  estate  is  in 
full  force  and  not  barred  by  the  statute  of  limitations  as  to  the  husband  it  is  in  full 
force  against  the  wife.  Neither  the  six  nor  the  fifteen  years'  statute  of  limitations  bars 
an  action  to  foreclose  a  mortgage  against  the  wife  in  such  case.  The  mortgage  1  ien 
is  not  barred  until  twenty  years  have  elapsed  from  the  time  the  cause  of  action  has 
accrued  ;  Leonard  v.  Bin  ford,  122-201. 

2497.  Adulterous  husband.  On  a  sale  in  foreclosure  of  a  mortgage  on  the  hus- 
band's land,  in  which  mortgage  the  wife  did  not  join,  the  inchoate  right  of  the  wife  is 
transformed  into  an  absolute  and  vested  right  (§  2508).  The  title  she  takes,  then,  is 
full  and  perfect  and  she  becomes,  in  law  and  fact,  the  owner  of  an  estate  in  the  land 
as  complete  as  if  she  had  acquired  the  title  in  any  other  mode  than  through  her  hus- 
band. In  the  event  of  her  death  if  the  husband  is  living  in  adultery  at  that  time  this 
section  at  once  applies  to  the  estate  she  acquired,  and  it  commands  that  the  husband 
shall  take  no  part  of  that  estate.  The  provision  of  section  2510  that  land  acquired  by 
the  wife  on  judicial  sale  of  the  husband's  land  shall  descend  to  the  husband  must  be 
construed  to  intend  that  the  husband  may  take  the  wife's  land  acquired  through  him, 
in  all  cases  where  he  is  capable  of  taking;  it  can  not  be  so  construed  as  to  allow  him 
to  take  where  a  positive  statute  declares  that  he  shall  take  no  part  of  her  estate;  Brad- 
ley v.  Thixton,  117-256. 

2505.  Widow's  election  as  to  devise.  According  to  the  imperative  language  of 
this  statute,  if  there  be  a  will  in  which  lands  are  devised  to  a  widow  "  she  shall  take 
under  the  will,  unless  she  shall  make  her  election '.'  in  the  manner  therein  prescribed 
within  one  year.  The  right  of  a  widow  to  take  an  interest  in  the  real  estate  of  which 
her  husband  died  seized  is  a  statutory  right,  and  where  provision  is  made  for  her  by 
the  will  of  her  late  husband,  her  right  to  take  under  the  law  depends  on  conditions 
precedent,  to  be  performed  by  her  within  a  year.  The  renunciation  of  the  will  and 
the  election  to  take  under  the  statute  must  be  made  in  substantial  compliance  with 
the  statute  which  confers  the  right.  In  all  cases  where  there  is  a  will  the-widow  is 
conclusively  bound  by  it,  unless  she  renounces  its  provisions  and  elects  in  the  man- 
ner pointed  out  in  the  statute.  The  right  to  elect  is  strictly  personal,  which  can  be 
exercised  by  the  widow  alone,  and  although  she  die  before  the  time  for  election  has 
expired,  in  the  absence  of  a  statute  authorizing  it  to  be  made  afterward  by  her  heirs 
and  representatives,  the  right  of  election  expires  with  her.  This  is  so  notwithstand- 
ing the  fact  that  the  widow,  being  ignorant  of  the  statutory  requirement,  had,  in  fact, 
determined  to  take  under  the  law,  and  in  pursuance  of  that  determination  had  taken 
possession  of  one-third  of  the  land  left  by  her  husband;  Fosher  v.  Guilliams,  120-173. 

This  section  requires  a  widow  to  elect  between  her  statutory  rights  in  her  late  hus- 
band's lands  and  any  testamentary  provision  made  for  her  in  lieu  thereof.  This  ap- 
plies, however,  only  to  her  interest  in  his  lands  and  has  no  application  to  her  statutory 
allowance  of  $500  (§  2269).  No  statute  requires  her  to  select  as  to  that  .allowance. 
Where  a  testator,  by  his  will,  makes  a  specific  provision  for  his  widow,  but  does  not 
declare  that  such  provision  is  to  be  in  lieu  of  that  made  by  the  law,  the  widow's  right 
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to  the  $500  award  is  not  waived  by  her  acceptance  of  the  provisions  of  the  will,  un- 
less the  assertion  by  the  widow  of  the  right  to  take  both  under  the  law  and  under  the 
will  will  defeat  the  purpose  of  the  testator,  as  shown  by  the  disposition  which  he  has 
made  of  the  residue  of  his  property.  A  general  disposition  of  all  the  residue  of  his 
property,  by  residuary  devise  or  bequest,  not  purporting  to  be  in  lieu  of  the  widow's 
absolute  claim,  is  not  enough  to  compel  her  to  elect  between  the  provision  made 
for  her  by  the  will  and  her  absolute  claim;  she  is  entitled  to  both;  Shipman  v.  Keys, 
127-354. 

2508.  Wife's  right  upon  judicial  sale.  .  A  married  woman  who,  under  this  section, 
has  had  her  interest  in  her  husband's  real  estate,  which  has  been  sold  on  execution, 
set  off  to  her,  occupies  a  relation  analogous  to  that  of  surety  as  to  prior  mortgages  on 
the  whole  tract  in  which  she  has  joined.  The  two-thirds  of  the  land  taken  by  the 
purchaser  at  the  execution  sale  is  charged  with  the  payment  of  all  such  prior  incum- 
brances, provided  it  is  of  sufficient  value.  G.  purchased  at  a  sheriff's  sale  under 
exeoution  a  tract  of  land,  sold  as  the  property  of  B.,  subject  to  the  lien  of  two  mort- 
gages executed  by  B.  and  his  wife.  Afterward  the  one-third  interest  of  the  wife  of  B., 
under  tnis  section,  was  set  off  to  her.  Later,  the  title  of  G.  having  matured  he  pur- 
chased and  had  assigned  to  him  one  of  the  prior  mortgages,  which  he  caused  to  be 
foreclosed,  taking  the  decree  in  his  own  name.  The  other  mortgage  was  foreclosed 
and  the  judgment  and  decree  were  purchased  by  and  assigned  to  G.  Both  decrees 
adjudged  that  G.'s  interest  in  the  land  should  be  first  sold  for  the  payment  of  the  debts, 
and  his  interest  exceeded  in  value  the  amount  of  both  judgments.  By  the  purchase  of 
the  mortgage  debts  by  G.  they  became  extinguished  as  to  B.'s  wife  and  no  longer 
operated  as  liens  upon  her  interest  in  the  land;  when  he  paid  off  the  existing  mort- 
gage debts  he  paid  off  what,  in  legal  effect,  he  agreed  to  pay  for  the  land;  i.  e.,  the 
amount  of  his  bid  and  the  prior  incumbrances;  Bunch  v.  Grave,  1 11-352. 

The  inchoate  interest  of  the  wife  in  the  real  estate  of  her  husband,  sold  on  execution 
against  him,  vests  and  becomes  absolute  in  her  on  the  day  of  sale  ;  on  her  death 
shortly  after  the  sale  her  husband,  to  whom  such  interest  descends,  may  maintain  a 
suit  for  partition,  against  the  purchaser  at  the  sheriff's  sale;  Elliott  v.  Cale,  113-399. 

In  all  cases  of  judicial  sales  of  real  estate  in  which  the  wife  has  an  inchoate  interest 
by  virtue  of  her  marriage,  which  is  not  ordered  to  be  sold  or  barred  by  virtue  of  such 
sales,  that  interest  becomes  absolute  and  vested  in  her,  by  virtue  of  such  sales, 
whether  at  the  time  thereof  the  husband  had  the  legal  title  or  not,  at  least,  in  cases 
where  the  real  estate  is  sold  in  satisfaction  of  judgment  or  other  liens,  which  attached 
when  the  husband  owned  the  real  estate  and  grew  out  of  the  debts  owed  by  him  ; 
Elliott  v.  Cale,  113-392. 

The  provision  of  this  section  which  provides  that  the  wife's  inchoate  interest  shall 
become  absolute  and  vested  in  her  "  whenever,  by  virtue  of  said  sale,  the  legal  title  of 
the  husband  in  and  to  such  real  property  shall  become  absolute  and  vested  in  the 
purchaser  thereof,  his  heirs  or  assigns"  etc.,  must  be  considered  in  connection  with 
that  which  precedes  it  and  so  should  be  construed  as  fixing  the  time  when  the  wife's 
inchoate  interest  becomes  absolute  and  vested  in  her,  rather  than  as  fixing  the  character 
of  title  the  husband  must  have  in  the  real  estate  at  the  time  of  the  judicial  sale  in 
order  that  the  wife's  inchoate  interest  may  become  absolute  and  vested  in  her  under 
the  provisions  of  the  section  ;  Elliott  v.  Cale,  113-394. 

A  judgment  was  recovered  against  a  married  man,  an  execution  issued  and  was 
levied  on  an  undivided  two- thirds  of  a  certain  piece  of  real  estate  which  he  owned. 
At  the  date  of  the  rendition  of  the  judgment,  the  issuing  and  levy  of  the  execution  and 
the  sale  thereunder  his  wife  was  living.  The  title  of  the  purchaser  at  the  sale  can  not 
be  successfully  attacked,  in  a  collateral  proceeding,  by  a  judgment  creditor  of  the 
husband,  whose  judgment  was  recovered  on  the  same  day  and  who  subsequent  to  the 
first  sale  levied  on  all  the  land  and  became  the  purchaser  under  that  levy.  Whether 
the  sale  of  the  undivided  two-thirds  of  the  land  was  or  was  not  strictly  regular  is  un- 
important. It  covered  the  judgment  debtor's  actual  interest  and  is  not  absolutely 
void  as  against  a  judgment  creditor.  A  judgment  creditor  can  not  successfully  object 
to  a  sale  because  of  irregularities ;  Ribelin  v.  Peugh,  126-217. 

Where  a  judgment  creditor  redeems  from  a  sale  of  a  husband's  real  estate,  made 
under  a  decree,  foreclosing  a  prior  mortgage  in  which  the  wife  joined,  and,  afterward, 
procures  a  sale  to  be  made  on  venditioni  exponas  issued  on  his  judgment  and  obtains 
the  sheriff's  deed  to  the  property  under  the  latter  sale,  the  wife  is  not  entitled  to  have 
one-third  of  the  property  set  off  to  her,  as  contemplated  by  this  section ;  but,  under 


Digitized  by  VjOOQIC 


2508-6813  §§  Descent  — Notes.  174 

section  773,  the  last  sale  is  to  be  regarded  as  having  been  made  under  the  original 
decree  and  the  title  acquired  thereby  relates  back  to  the  date  of  the  mortgage ;  Patter- 
son v.  Rosenthal,  117-85. 

The  lands  of  a  bankrupt  were  sold  under  an  order  of  court  made  in  a  bankruptcy 
proceeding,  during  the  year  1878.  The  wife  of  the  bankrupt  became  the  owner  of  an 
absolute  interest  in  such  lands  on  the  day  of  the  date  of  such  sale  and,  under  the 
then  existing  laws,  she  could  not  lose  title  in  such  lands  by  estoppel;  Powers  v. 
Nesbit,  127-498;  Ind'polis  v.  Patterson,  112-344. 

When  a  debtor  makes  an  assignment  under  the  state  voluntary  assignment  law,  the 
title  to  his  real  estate  passes  from  him  to  the  assignee  on  the  recording  of  the  deed  of 
assignment.  A  sale  of  the  real  estate  by  the  assignee  is  a  judicial  sale  within  the 
meaning  of  this  statute;  Elliott  v.  Cale,  113-393. 

A  tfoman  having  joined  her  husband  in  a  mortgage  on  his  land  to  secure  his  debt, 
which  land  is  sold  under  decree  of  foreclosure,  can  not  maintain  an  action  against 
him,  after  divorce  decreed,  for  damages,  treating  her  inchoate  interest  as  so  much 
security  funds  taken  to  pay  his  debts;  Tennison  v.  Tennison,  114-425.  - 

2509.  When  not  applicable.  The  wife,  by  virtue  of  a  judicial  sale  of  her  husband's 
real  estate',  takes  no  vested  interest  in  the  excess  above  $20,000,  as  to  which  her 
rights  are  left  as  they  were  prior  to  the  passage  of  this  statute  (1875)  and  depend  on 
her  surviving  the  husband.  In  so  much,  however,  of  the  real  estate  as  shall  not  ex- 
ceed $20,000  in  value  she  takes  one-third  in  fee  simple,  which,  however,  is  liable  to 
be  reduced  to  one-fourth  in  a  suit  brought  against  her  by  the  creditors  for  that  pur- 
pose, unless  the  whole  of  the  property  sold  does  not  exceed  in  value  $10,000;  Elliott 
V.  Cale,  113-406. 

2510.  Who  inherits  from  wife.  This  section  of  the  statute  of  1875  relating  to 
judicial  sales  of  the  husband's  property,  in  providing  that  land  acquired  by  the  wife 
thereunder  shall  descend  to  the  husband  must  be  construed  to  intend  that  the  husband 
may  take  the  wife's  land  acquired  through  him,  in  all  cases  where  he  is  capable  of 
taking.  It  can  not  be  so  construed  as  to  allow  him  to  take  where  a  positive  statute 
(§  2497)  declares  that  he  shall  take  no  part  of  her  estate;  Bradley  v.  Thjxton,  117-257. 

6813.  When  personal  property  goes  to  widow  and  child.  This  statute,  of  1889, 
provides  that  where  a  man  marries  a  second  wife  and  has  no  children  by  her  and 
dies,  leaving  children  by  his  first  wife,  the  interest  of  such  second  and  childless 
wife  in  the  lands  of  the  decedent  shall  be,  only,  a  life  estate  and  the  fee  thereof 
shall,  at  the  death  of  the  husband,  vest  in  such  children,  subject  only  to  the  life 
estate  of  the  widow.  (1)  The  portion  of  the  land  in  Which  the  widow  takes  a  life 
estate  is  free  from  the  demands  of  creditors  and  is  not  subject  to  be  made  assets, 
by  sale,  for  the  payment  of  debts.  (2)  Where  all  the  lands  of  one  deceased  are, 
with  the  consent  of  the  widow,  sold  to  make  assets  she  is  entitled  to  the  value  of 
her  life  estate  out  of  the  proceeds  of  the  portion  subject  to  the  life  estate;  the  chil- 
dren are  entitled  to  the  remainder  of  the  proceeds  of  such  portion;  Wind  ell  v.  Trot- 
ter, 127-333. 

Prior  to  the  enactment  of  this  statute  a  childless  widow  took  an  interest  equal  to 
the  undivided  one-third  in  fee  simple  in  her  deceased  husband's  real  estate.  During 
her  life  time  the  children  of  her  husband  by  a  former  wife  had  no  vested  estate  in 
the  property  which  descended  to  her,  but  occupied  precisely  the  attitude  of  other  ex- 
pectant heirs  toward  the  property  of  their  ancestor,  except  tne  childless  widow  had  no 
power  to  defeat  the  expected  inheritance.  By  the  express  terms  of  section  6816,  the 
provisions  of  this  statute  do  not  apply  to  any  case  where  the  second  and  childless 
wife  had  died  and  the  estate  had  become  vested  in  the  heirs  of  the  deceased  husband 
before  the  act  took  effect;  Habig  v.  Dodge,  127-34. 
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Chapter  8. 
GUARDIANSHIP. 


AIT. 

i.    Of  infants. 

ART. 

2.     Of  dependent  children. 

ARTICLE  1  — 

OF  INFANTS. 

SKC. 

6818.  Guardianship  docket. 

6819.  Docket,  call  of  —  Removals. 
66ao.    Clerk's  docket  fees. 

SBC. 

6821.    Personalty  —  Sale  ot 
682a.    Sales  legalized. 
6823.    Emergency. 

An  Act  prescribing  the  duties  of  clerks  and  judges  of  circuit  courts  in  relation  to  guardianships.    [Ap- 
proved March  9, 1889 ;  in  force  May  10,  1889  ;  S.,  1889,  p.  282. 

6818.  Guardianship  docket  —  Contents.  Sec.  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana,  That  it  shall  be  the  duty  of 
the  clerk  of  the  circuit  court,  in  each  county  of  this  state,  to  dnter  upon  a 
proper  docket,  to  be  provided  for  that  purpose  at  the  expense  of  the  county, 
to  be  called  guardianship  docket,  a  complete  list  of  all  the  guardianships 
pending  in  such  county,  showing  the  date  of  issuing  letters,  name  and  resi- 
dence of  guardian,  amount  of  bond,  names  and  residences  of  securities  on 
the  bond,  date  of  last  amount  of  funds  in  hand  of  guardian,  as  shown  by 
said  last  report,  and  condition  of  sureties  on  bond,  as  to  solvency  or  insol- 
vency, at  the  commencement  of  each  regular  term  of  the  circuit  court  here- 
after, and  also  whether  or  not  the  sureties  have  incumbered  or  disposed  of 
their  real  estate  since  the  execution  of  the  bond. 

6819.  Docket,  call  of— Sureties  doubtful,  new  bond  or  removal. 
§  2.  It  shall  be  the  duty  of  the  judge  of  the  circuit  court  in  each  county  in 
this  state,  at  each  regular  term  of  said  court,  to  cause  the  guardianship 
docket  to  be  called  through  in  open  court  and  to  inquire  carefully  into  the 
solvency  or  insolvency  of  the  sureties  on  each  bond,  and  where  it  shall 
appear  that  the  bond  of  any  guardian  is  insufficient  to  secure  the  funds  in 
his  hands,  or  that  any  guardian  has  failed  to  make  a  report  for  two  years 
as  required  by  law,  it  shall  be  the  duty  of  such  court  to  cause  notice  to  be 
served  upon  such  guardian,  requiring  said  guardian  to  appear  in  open  court 
and  file  a  new  bond  to  the  approval  of  the  court  within  ten  (10)  days  from 
the  service  of  said  notice,  when  such  bond  is  so  found  to  be  insufficient,  or 
to  make  proper  report  in  such  trust  within  such  time  as  the  court  may  fix, 
to  be  named  in  the  notice,  and  if  such  guardian  shall  fail  to  file  said  new 
bond  within  said  ten  (10)  days  from  the  service  of  said  notice  or  shall  fail 
to  make  said  report  within  such  time  as  said  court  may  order,  or  show 
cause  to  the  satisfaction  of  the  court  why  the  same  should  not  be  done, 
said  court  shall  remove  said  guardian  from  said  trust :  Provided,  that  if  it 
shall  appear  that  any  guardian  has  become  a  non  resident  of  the  state  of 
Indiana  so  that  the  notice  above  provided  for  can  not  be  served  upon  him, 
it  shall  be  the  duty  of  such  court  to  remove  said  guardian  without  notice. 

6820.  Clerk's  docket  fee.  §  3.  The  clerk  of  said  circuit  court  shall 
be  allowed  a  fee  of  twenty-five  cents  in  each  estate  for  entering  the  same 
upon  said  guardianship  docket,  and  ten  cents  for  each  term  any  guardian- 
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ship  may  remain  on  said  docket  after  the  first  term,  to  be  taxed  as  costs  in 
the  guardianship  in  which  said  service  is  rendered;  but,  said  fee  of  twenty- 
five  cents  shall  only  be  charged  once  in  each  guardianship. 

An  Act  to  amend  section  19  of  an  act  entitled  *'  An  act  touching  the  relation  of  guardian  and  ward," 
approved  June  9, 1852,  and  being  designated  as  section  3533  of  the  Revised  Statutes  of  1881,  and  to 
legalize  sales  made  under  said  section,  and  adding  a  supplemental  section  thereto,  and  declaring  an 
emergency.    LApproved  and  in  force  March  4(  1891;  S.(  1891,  p.  80. 

6821.  [2533]  Personalty— Order  of  sale  —  Private  sale,  when. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
section  nineteen  (19)  of  the  above  entitled  act  be  amended  to  read  as  foL- 
lows:  Section  19.  Upon  such  bond  being  filed  and  approved  by  the  court, 
the  court  shall  order  the  sale  of  such  real  estate,  providing  in  the  order  for 
reasonable  notice  of  such  sale,  the  credits  to  be  given  for  the  payment  of 
the  purchase  money,  and  the  mode  of  securing  the  same:  Provided,  however ; 
that  if  the  appraised  value  of  the  real  estate  ordered  to  be  sold  shall  not 
exceed  one  thousand  dollars,  the  court  may  order  said  real  estate  to  be 
sold  at  private  sale  without  notice. 

6822.  Sales  legalized  —  Limitation  of  act.  §  2.  That  all  sales  of 
real  estate  heretofore  made  by  guardians  at  private  sale  without  notice  of 
sale  having  been  given,  but  in  all  other  respects  in  accordance  with  said 
section  2533  of  the  Revised  Statutes  of  1 881,  be  and  the  same  are  hereby 
legalized  and  conveyances  heretofore  made  by  guardians,  under  orders  of 
sales  providing  for  private  sales  without  notice,  shall  be  valid,  and  shall 
estop  all  parties  or  their  heirs  from  hereafter  claiming  any  interest  in  the 
real  estate  so  conveyed:  Provided,  however,  that  this  act  shall  not  in  any  wise 
affect  any  suit  or  suits  now  pending  in  any  of  the  courts  of  this  state  or  the 
rights  of  any  parties  thereto. 

6823.  Emergency.  §  3.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  the  same  shall  be  in  force  from  and  after  its 
passage. 

ARTICLE  3 —  OF  DEPENDENT  CHILDREN. 


€824.    Children's  guardians  —  Township  boards. 
€825.    Duties  and  powers-  Home— Apprenticeship, 
etc. 

6826.  Custody  of  child  —  Procedure. 

6827.  Costs— County  pay. 

6828.  Removal  of  members  of  board. 


SBC. 

6829.  Emergency. 

6830.  Amending  $  6822. 

6831.  Amending  \  6824. 

6832.  Home — Matron. 

6833.  Emergency. 


An  Act  to  establish  a  board  of  children's  guardians  in  townships  having  a  population  of  more  than 
75,000  persons;  defining  the  powers  and  duties  of  said  board;  providing  for  a  special  township  tax 
for  the  establishment  and  maintaining  of  homes  under  the  care  of  such  boards  and  declaring  an 
emergency.    [Approved  and  in  force  March  9, 1889;  S.,  1889,  p.  261. 

6824.*  Children's  guardians—Township  boards— Appointment 
— Terms — Successorship.  Sec  i.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Indiana,  That  in  all  townships  having  a  population  of  more 
than  75,000  persons  there  shall  be  created  a  board,  composed  of  six  per- 
sons, three  of  whom  shall  be  women,  which  board  shall  be  a  body  politic 

and  corporate,  known  as  "The  Board  of  Children's  Guardians  of 

Township,"  and  in  such  name  sue  and  be  sued.  The  members  of  such 
board  shall  be  appointed  by  the  circuit  court  of  the  county  in  which  such 
townships  are  situate  and  shall  serve  without  compensation.  Two  mem- 
bers of  such  board  shall  serve  one  year,  when  their  successors  shall  be  ap- 

*  See  1 0930,  for  amendment  of  this  section,  approved  March  9,  1891. 
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pointed,  who  shall  serve  three  years;  two  members  snail  serve  two  years, 
when  their  successors  shall  be  appointed,  who  shall  serve  three  years;  two 
members  shall  serve  three  years,  when  their  successors  shall  be  appointed, 
who  shall  serve  three  years;  and  annually  thereafter  there  shall  be  ap- 
pointed two  members  of  such  board,  who  shall  serve  three  years. 

682s  Duties  and  powers— Children's  home  — Orphan  asylum 
etc  —  Apprenticeship.  §  2.  Said  board  shall  have  the  care  and  super- 
vision of  neglected  and  dependent  children  under  fifteen  years  of  age  in 
the  township  for  which  they  are  appointed,  and  shall  have  the  power  to 
take  under  their  control,  in  the  manner  hereinafter  specified,  any  children 
abandoned,  neglected  or  cruelly  treated  by  their  parents;  children  begging 
on  the  streets;  children  of  habitually  drunken  or  vicious  and  unfit  parents; 
children  kept  in  vicious  or  immoral  association;  children  known  by  their 
language  and  life  to  be  vicious  or  incorrigible;  juvenile  delinquents  and 
truants.  Said  board  shall  provide  a  temporary  home,  where  such  children 
as  may  be  committed  to  their  care  [may]  be  suitable  [y]  and  comfortable  [y] 
maintained  and  educated,  especial  attention  being  given  to  their  moral 
training.  They  shall  have  power,  by  leave  of  the  circuit  court  of  the 
county  in  which  such  township  is  located,  to  commit  such  children  to 
orphan  asylums,  the  House  of  Refuge  or  Indiana  Reformatory  for  Women 
and  Girls,  or,  under  the  order  of  the  court,  said  children  may  be  indentured 
as  apprentices  or  be  adopted,  without  the  consent  of  the  parents  of  said 
child,  by  the  consent  of  the  said  board  filed  in  the  circuit  court;  or  such 
children  may  be  in  any  manner  disposed  of  by  said  board  as  the  circuit 
court,  *upon  written  petition,  shall  direct:  Provided,  that  in  committing 
children  to  the  Reform  School  for  Boys  the  court  shall  be  governed  by  the 
law  regulating  commitments  to  that  institution  in  every  particular,  and 
that  law  shall  not  be  deemed  to  be  repealed  in  any  part  by  this  act 

6826.*  Custody  of  child  —  Procedure  —  Hearing — Judgment. 
§  3.  Whenever  said  board  shall  have  probable  cause  to  believe  that  any 
child  under  fifteen  years  of  age  is  abandoned,  neglected  or  cruelly  treated 
by  its  parent  or  parents,  or  is  habitually  sent  out  or  permitted  to  beg  upon 
the  streets,  or  is  an  habitual  truant  from  school,  in  idle  and  vicious  associ- 
ation, or  that  the  parent  of  any  child  is  in  constant  habits  of  drunkenness 
and  blasphemy,  or  low  and  gross  debauchery,  or  that  the  associations  of 
such  child  are  such  as  to  tend  to  its  corruption  and  contamination,  or  that 
such  child  is  known  by  language  and  life  to  be  vicious  or  incorrigible,  such 
board  shall  file  a  petition  in  the  circuit  court  of  the  county  setting  [forth] 
such  facts  in  regard  to  such  child  and,  thereupon,  the  court  shall  issue  a 
writ  for  the  custody  of  such  child,  which  shall  be  served  upon  the  parent 
or  person  having  actual  custody  or  control  of  said  child,  or  if  such  child  is 
under  no  actual  parental  custody  or  control,  then  upon  the  child  itself  and, 
thereupon,  said  board  shall  take  and  keep  said  child  at  the  temporary  home 
of  said  board  until  the  final  order  of  the  court  upon  said  petition.  Notice 
of  the  time  of  the  hearing  upon  said  petition  shall  be  served  upon  the 
parent  or  person  having  the  actual  custody  or  control  of  said  child,  who 
shall  have  the  right  to  call  witnesses  and  be  heard  as  to  his  or  her  right, 
fitness  and  ability  to  care  for  and  educate  such  child.  If  the  facts  set 
forth  in  said  petition  shall  be  found  by  the  court  to  be  true,  and  that  any 

*  See  \  6831,  for  amendment  of  this  section,  by  act  approved  March  9, 1891. 
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of  the  above  causes  exist,  it  shall  order  that  said  child  be  committed  to  the 
custody  of  said  board  of  children's  guardians. 

6827  Costs,  none  taxed  against  board — County  pay.  §  4.  That 
in  all  cases  in  which  such  board  of  children's  guardians  is  interested,  and 
for  the  filing  of  petitions,  reports  or  proceedings  for  adopting  wards  of 
such  board  no  fees  shall  be  taxed  against  said  board  by  the  clerk  of  the 
circuit  court  or  the  sheriff  of  such  county,  and  said  board  of  children's 
guardians  shall  not  be  liable  for  the  payment  of  any  court  costs  of  witness 
fees;  but,  all  such  costs  incurred  by  such  board  shall  be  paid  by  the  county 
wherein  said  board  shall  be  created,  on  the  order  of  the  circuit  court  of 
such  county. 

6828.  Removal,  power  of.  §  5.  The  circuit  court  of  the  county 
shall  have  power  to  remove  any  or  all  of  said  members  of  said  board  of 
children's  guardians  for  any  misconduct  or  neglect  of  duty,  upon  a  proper 
showing,  made  in  open  court,  after  said  member  or  members  shall  have  been 
given  full  opportunity  to  be  heard  in  their  defense.     , 

6829.  Emergency.  Whereas,  an  emergency  for  the  immediate  taking 
effect  of  this  act  is  declared  to  exist;  therefore,  this  act  shall  take  effect  and 
be  in  force  from  and  after  its  passage. 

An  Act  to  amend  an  act  entitled  "  An  act  to  establish  a  board  of  children's  guardians  in  townships 
having  a  population  of  more  than  seventy-five  thousand  persons,  defining  the  powers  and  duties  of 
said  board,  providing  for  a  special  tax  for  the  establishment  and  maintaining  of  homes  under  the 
care  of  such  boards  and  declaring  an  emergency,"  approved  March  9,  1889.  [Approved  and  in 
force  March  9,  1891;  S.,  1891,  p.  365. 

6830.  Township  boards — Appointment — Terms  of  office.  Sec.  x. 
That  section  i  of  an  act  entitled  "An  act  to  establish  a  board  of  children's 
guardians  in  townships  having  a  population  of  more  than  seventy-five 
thousand  persons,  defining  the  powers  and  duties  of  said  board,  providing 
for  a  special  tax  for  the  establishment  and  maintaining  of  homes,  under 
the  care  of  such  boards,  and  declaring  an  emergency,"  approved  March  9, 
1880,  be  amended  so  as  to  read  as  follows  :  Section  1.  That  in  all  counties 
of  this  state  which  have  a  population  of  more  than  seventy-five  thousand 
inhabitants,  as  shown  by  the  United  States  census  for  the  year  1890, 
there  shall  be  created  a  board  composed  of  six  persons,  three  of  whom 
shall  be  women,  which  board  shall  be  a  body  politic  and  corporate,  known 

as  the  Board  of  Children's  Guardians  of County,  and  in  such  name 

may  sue  and  be  sued.  The  members  of  such  board  shall  be  appointed  by 
the  circuit  court  of  the  county  in  which  such  townships  are  situated,  and 
shall  serve  without  compensation.  Two  members  of  such  board  shall 
serve  one  year,  when  their  successors  shall  be  appointed,  who  shall  serve 
three  years.  Two  members  shall  serve  two  years,  when  their  successors 
shall  be  appointed,  who  shall  serve  three  years.  Two  members  shall  serve 
three  years,  when  their  successors  shall  be  appointed,  who  shall  serve  three 
years;  and  annually  thereafter  there  shall  be  appointed  two  members  of 
such  board,  who  shall  serve  three  years. 

6831.  Custody,  acquisition  of— Notice— Judgment — Appeal.  §  2. 
That  section  3  of  the  above  entitled  act  shall  be  amended  so  as  to  read  as 
follows:  Section  3.  Whenever  said  board  shall  have  probable  cause  to 
believe  that  any  child  under  fifteen  years  of  age  is  abandoned,  neglected, 
or  cruelly  treated  by  its  parent  or  parents,  or  its  custodians,  or  is  habitu- 
ally sent  out  or  permitted  to  beg  upon  the  streets,  or  is  an  habitual  truant 
from  school,  in  idle  and  vicious  association,  or  that  the  parent  of  any  child 
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is  in  constant  habits  of  drunkenness  and  blasphemy,  or  of  low  and  gross  de- 
bauchery, or  that  the  associations  of  such  child  are  such  as  tend  to  its  cor- 
ruption or  contamination,  or  that  such  child  is  known  by  language  and 
life  to  be  vicious  or  incorrigible,  such  board  shall  file  a  petition  in  the 
office  of  the  clerk  of  the  circuit  court  of  the  county  setting  forth  such  facts 
in  regard  to  such  child,  and  thereupon  the  clerk  shall  issue  a  writ  for  the 
custody  of  such  child,  which  shall  be  served  upon  the  parent  or  person 
having  actual  custody  or  control  of  said  child,  or  if  such  child  is  under  no 
actual  parental  custody  or  control,  then  upon  the  child  itself,  and  there- 
upon said  board  shall  take  and  keep  said  child  at  the  temporary  home  of 
said  board  until  the  final  order  of  the  circuit  court  or  judge  thereof,  sitting 
in  vacation,  upon  said  petition;  such  petition  shall  be  heard  by  the  circuit 
court,  or  by  the  judge  thereof  in  vacation,  and  notice  of  the  time  of  hear- 
ing upon  said  petition  shall  be  served  upon  the  parent  or  person  having 
the  actual  custody  or  control  of  said  child,  who  shall  have  the  right  to  call 
witnesses  and  be  heard  as  to  his  or  her  right,  fitness  and  ability  to  care  for 
and  educate  such  child.  If  the  facts  set  forth  in  said  petition  shall  be 
found  by  the  court  or  judge  thereof,  sitting  in  vacation,  to  be  true,  and 
that  any  of  the  above  causes  exist,  said  court  or  judge  shall  order  that  said 
child  be  committed  to  the  custody  of  said  board  of  children's  guardians. 
An  appeal  from  the  decision  of  the  circuit  court  and  the  judge  thereof,  sit- 
ting in  vacation,  may  be  taken  to  the  supreme  court  as  in  civil  causes,  but 
such  appeal  shall  not  stay  the  order  of  said  court  as  to  the  custody  of  said 
child,  which  shall  remain  in  the  custody  of  said  board  until  such  appeal 
shall  be  finally  disposed  of ;  and,  all  children  committed  to  the  custody  and 
control  of  said  board  of  children's  guardians  shall  be  under  the  supervision 
and  control  of  such  board  in  the  manner  provided  in  this  act  until  such 
^children  shall  become  of  age. 

6832.  Homes,  county  furnish  —  Matron  —  Children's  mainte- 
nance. §  3.  In  all  cases  where  there  is  no  children's  home  in  the  county 
or  township  in  which  such  board  shall  be  appointed,  the  board  of  county 
commissioners  shall  provide,  either  by  purchase  or  lease,  a  house  of  suit- 
able size  and  convenience  for  the  accommodation  of  the  children  placed 
under  the  custody  and  control  of  such  board  ;  shall  pay  a  matron,  to  be 
appointed  by  said  board  of  children's  guardians,  and  shall  pay  thirty  cents 
per  day  for  each  child  under  the  care  of  such  board  of  children's  guardians 
kept  in  said  house,  or  maintained  outside  of  said  house. 

6833.  Emergency.    §  4.  Whereas,  an  emergency  for  the  immediate 
taking  effect  of  this  act  is  declared  to  exist,  therefore  this  act  shall  take  . 
effect  and  be  in  force  from  and  after  its  passage. 
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Notes  to  Chapter  8. 
GUARDIANSHIP. 

ARTICLE  r  — OF  INFANTS. 

2514.  No  removal,  except  for  cause.  An  order,  of  a  circuit  court,  removing  a 
guardian,  which  appears  on  its  face  to  be  ex  parte  and  to  have  been  made  without  no- 
tice of  any  character  and  with  no  finding  by  the  court  that  there  was  any  notice,  is  void 
absolutely.  It  is  vulnerable  to  collateral  attack  and,  notwithstanding  such  order,  the 
person  in  place  continues  to  be  guardian  under  his  appointment;  Colvin  v.  State, 
127-406. 

2616.  Statement  —  Bond  —  Oath.  In  an  action  on  a  guardian's  bond  the  burden 
is  on  the  relator  promoting  the  suit  to  show  a  breach  of  its  conditions.  Aliter  as  to 
questions  which  arise  on  exceptions  to  a  guardian's  report,  or  in  any  other  way  in  the 
matter  of  the  guardianship  itself  —  in  such  cases  the  guardian  bears  the  burden  to 
show  that  moneys  expended  were  disbursed  for  the  best  interests  of  the  ward;  State, 
ex  rel.  v.  Wheeler,  127-454. 

In  an  action  instituted  on  a  guardian's  bond,  on  claim  of  the  misapplication  of  the 
trust  fund  delivered  into  his  custody,  under  the  general  denial  pleaded,  the  defendant 
guardian  may  show  the- application  of  the  moneys  pursuant  to  order  of  the  court  hav- 
ing jurisdiction  of  the  wardship,  a  plea  of  payment  being  unnecessary.  So,  a  witness 
may  testify  to  the  payment  of  money  in  accordance  with  such  orders,  and  to  the  fact 
that  he  ascertained  the  amount  to  be  paid  by  calculation;  State,  ex  rel.  v.  Wiseman, 
127-456. 

2616.  Defective  bond.  A  guardian's  bond  is  valid  and  enforceable,  even  as  against 
a  surety  therein,  although  no  penalty  whatever  is  expressed  in  such  bond.  This  stat- 
ute is  as  broad  and  comprehensive  as  it  was  possible  for  the  legislature  to  make  it, 
and  it  makes  all  bonds  effective,  no  matter  what  omissions  are  found  to  exist.  It 
holds  sureties  liable  for  the  faithful  discharge  of  the  guardian's  duties,  and  makes 
them  responsible  for  losses  arising  from  a  breach  of  duty.  Notwithstanding  the 
omission  of  a  penalty,  the  bond  still  holds  the  surety  responsible  for  the  acts  of  the 
guardian,  leaving  the  surety's  liability  to  be  ascertained  by  determining  the  duty  of 
the  guardian  and  the  loss  resulting  from  the  failure  to  perform  it;  Brit  ton  v.  State,  ex 
rel.,  115-57;  State,  ex  rel.  v.  Britton,  102-214. 

An  irregularity  in  the  appointment  of  a  guardian  is  not  available  as  a  defense  in  an 
action  on  his  bond  —  as  that  the  guardian  was  appointed  by  the  court  on  petition  and 
the  bond  was  approved  by  the  clerk;  Peeble  v.  State,  ex  rel.,  118-513. 

Nevertheless,  a  defendant  denies  the  execution  of  a  guardian's  bond  in  suit,  and 
claims  that  it  was  delivered  without  authority;  if  his  signature  appended  is  admitted 
to  be  genuine,  and  the  proof  shows  that  the  bond  was  taken,  approved  and  filed  by 
the  clerk  many  years  —  in  this  case  twelve —  prior  to  the  action,  its  admission  in  evi- 
dence is  authorized;  Britton  v.  State,  ex  rel.,  n 5-61. 

2621.  Guardian's  duties.  On  a  failure  of  a  guardian  to  comply  with  an  order  of 
the  court,  requiring  him  'to  make  a  report  and  file  an  inventory  instanter,  a  citation 
issued  commanding  him  so  to  do  within  three  days.  After  the  citation  issued  there 
was  a  delay  of  twelve  days  before  any  further  action  was  taken  by  the  court.  At  the 
expiration  of  that  time,  the  guardian  having  disregarded  the  order  of  the  court,  an 
order  was  made  removing  him  and  a  successor  was  appointed.  There  is  no  error 
herein.  This  section  makes  it  the  guardian's  duty  to  file  an  inventory  of  his  ward's 
estate  within  three  months  after  his  appointment,  and  on  a  failure  so  to  do  it  becomes 
the  duty  of  the  court  summarily  to  remove  him  and  appoint  a  successor.  The  power 
exists  to  remove  the  defaulting  guardian  without  notice.  It  is  the  duty  of  a  court  to 
look  closely  after  the  estates  of  infants  and  insane  persons  under  guardianship;  Ex. 
p.  Cottingham,  124-251. 

Ex  parte  orders  of  court  made,  in  a  matter  of  a  guardianship,  whether  by  waj'  of 
direction  to  the  guardian  or  of  approval  of  action  theretofore  taken  by'him,  are  re- 
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garded,  prima  facie,  as  correct.  They  are,  however,  as  a  rule,  within  the  control  of 
the  court  making  them  until  final  settlement  of  the  trusteeship.  At  any  time  before 
final  settlement  and  the  discharge  of  the  guardian  such  orders  may  be  set  aside,  cor- 
rected or  modified;  they  can  not,  however,  be  assailed  collaterally  — as  in  an  action, 
on  the  guardian's  bond,  for  a  misapplication  of  the  trust  fund.  The  only  attack  that 
can  properly  be  made  on  such  orders  is  in  a  direct  proceeding  in  the  court  which  had 
and  has  control  of  them;  State,  ex  rel.  v.  Wheeler,  127-454. 

The  fourth  subdivision  of  this  section  makes  it  the  duty  of  a  guardian,  "  at  the  expira- 
tion of  his  trust,  fully  to  account  for  and  pay  over  to  the  proper  person,  all  of  the  es- 
tate of  said  ward  remaining  in  his  hands.  When  the  ward  becomes  of  age,  he  is 
"the  proper  person"  for  the  guardian  to  account  to,  and  pay  over  the  fund  in  his  hand 
to  and,  on  his  failure  so  to  do,  the  ward  may  maintain  an  action  against  such  guardian, 
personally  or  on  his  bond.  At  that  period  of  time  the  fiduciary  relation  of  the  guard- 
ian ceases,  and  he  becomes  simply  the  debtor  of  the  late  ward  for  the  balance  of  his 
property  in  his  hands  not  accounted  for.  No  demand  is  necessary  by  the  ward,  when 
he  arrives  at  the  age  of  twenty-one  years,  before  bringing  suit  against  the  guardian  for 
failing  to  account  and  pay  over.  It  follows  that  the  right  of  the  ward  to  maintain  an 
action  is  barred  in  six  years  from  the  ward's  attainment  of  his  majority;  Lambert  v. 
Billheimer,  125-520. 

2523.  Death  of  ward. .  An  order  having  been  made,  by  the  proper  court,  empow- 
ering a  guardian  to  sell  real  estate  of  his  ward  to  pay  debts  incurred  in  the  support 
and  education  of  the  ward,  and  the  ward  having  died  before  sale  made,  the  proceed- 
ings are  properly  continued  in  the  matter  of  the  guardianship — the  guardian  proceed- 
ing, as  such — to  the  settlement  and  distribution  of  the  estate.  The  provisions  of  this 
section  being  complied  with,  a  sale  made  by  the  guardian,  under  the  order  already  ob- 
tained and  duly  confirmed  by  the  court,  is  a  valid  sale;  Wingate  v.  James,  120-73. 

2527.  Who  may  sue  on  bond.  Construing  this  section,  in  connection  with  sec- 
tion 2458,  the  necessary  inference  is  that  a  creditor  of  a  ward's  estate,  when  his  inter- 
ests have  been  injuriously  affected  by  the  misconduct  of  the  guardian,  may  sue  on  the 
guardian's  bond  for  any  of  the  causes  for  which  an  executor  or  administrator  may  be 
sued,  as  specified  in  section  2458}  State,  ex  rcl.  v.  Fitch,  113-482. 

This  section,  in  connection  with  sections  1221  and  2459,  can  not  be  so  construed 
as  to  extend  the  liability  of  sureties  on  a  guardian's  bond;  Meadows  v.  State,  ex  rel., 
"4-538. 

2628.  Sale  of  real  estate.  In  an  action  bv  heirs  for  breach  of  a  contract  to  convey 
certain  real  estate,  the  contention  of  the  defendant  was,  that  no  statute  authorizes  a 
guardian  to  exchange  the  lands  of  such  ward  for  other  lands,  wherefore,  a  certain  pe- 
tition, presented  to  the  circuit  court,  did  not  confer  jurisdiction  on  the  court  to  make 
an  order  to  sell  for  cash,  and  that  the  order  was  void.  It  was  held  that  the  petition 
was  sufficient  to  confer  jurisdiction,  and  to  authorize  the  order  which  was  made.  The 
facts  stated  in  the  petition  were,  in  substance,  these.  The  guardian  entered  into  a 
contract  for  the  conveyance  of  the  interest  of  his  ward  in  certain  real  estate  in  part 
payment  for  a  conveyance  to  the  ward  of  a  piece  of  land.  Thereupon  he  filed  a  pe- 
tition, in  the  circuit  court,  setting  forth  that  it  would  be  to  the  ward's  interest  to  make 
the  exchange.  The  interest  of  the  ward  was  duly  appraised,  the  guardian  furnished 
the  additional  bond  required*  it  was  approved  and  filed,  and  the  court  entered  an  or- 
der requiring  the  guardian  to  sell  said  interest  for  cash.  The  guardian,  thereupon, 
signed,  acknowledged  and  tendered  to  the  co- contracting  party  a  deed,  purporting  to 
convey  the  ward's  interest,  which  was  refused;  Nesbit  v.  Miller,  125-107. 

2632.  Appraisement — Additional  bond.  The  failure  of  a  guardian  to  give  the  ad- 
ditional bond  required  by  this  section,  on  a  sale  of  his  ward's  real  estate,  is  not 
available  in  a  collateral  attack  to  defeat  the  sale.  The  utmost  that  can  be  said  of  such 
failure  to  file  such  bond  is  that  for  such  a  failure  the  sale  might  have  been  avoided, 
under  section  2364,  in  a  direct  proceeding  instituted  for  that  purpose  within  the 
proper  time;  Davidson  v.  Bates,  111-401. 

This  section  requires  a  guardian  after  filing  a  petition  to  sell  a  ward's  real  estate  on 
the  return  of  the  appraisement  thereof  to  execute  a  bond,  "  with  sufficient  freehold 
sureties,"  conditioned  for  the  faithful  discharge  of  the  duties  of  the  trust.  The  follow, 
ing  section  provides  that  on  such  bond  being  filed  and  approved  by  the  court  an  order 
for  the  sale  of  the  real  estate  may  be  made  etc.  Conceding  that  the  filing  of  an  ad- 
ditional bond  is  necessary  to  confer  complete  jurisdiction  over  the  subject  matter,  so 
as  to  authorize  the  court  to  make  an  order  of  sale,  it  does  not  follow,  in  case  a  bond 
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is  actually  filed  and  approved  and  an  order  is  thereupon  made,  in  pursuance  of  which 
real  estate  is  bought  and  paid  for  by  a  purchaser  at  a  sale  so  ordered,  that  the  sale 
will  be  set  aside  even  though  the  court  committed  an  error  and  the  guardian  may 
have  failed  to  account  for  the  proceeds.  The  presentation  of  a  bond  with  but  one 
surety  thereon  invoked  the  judgment  of  the  court  as  to  its  sufficiency,  the  court  had 
power  to  pass  on  that  question  and,  whether  it  decided  right  or  wrong,  the  court  had 
jurisdiction.  All  that  a  purchaser  who  has  paid  his,  money  is  bound  to  do  in  such  a 
case  is  to  see  that  the  court  acquired  jurisdiction  to  make  the  order;  Marquis  v. 
Davis,  113-220. 

2642.  Partition.  This  section  and  section  1194  clearly  authorize  a  guardian  to  in- 
stitute an  action  for  the  partition  of  lands  in  which  his  ward  has  an  interest  and  to 
prosecute  it  in  his  own  name;  Bowen  v.  Wander,  121-167. 

ARTICLE  2— OF  THE  INSANE. 

2647.  Production  of  party.  Proceeding  in  the  nature  of  a  commission  de  lunatico 
inquirendo  and  for  the  appointment  of  a  guardian.  This  section  requiring  the  pen 
son  alleged  to  be  of  unsound  mind  to  be  produced  in  open  court  where  possible,  was 
enacted  for  the  prevention  of  frauds  in  procuring  verdicts  and  judgments  of  insanity, 
without  an  actual  opportunity  to  the  party  supposed  to  .be  insane  of  being  heard. 
Therefore,  the  statute  makes  this  requisition  of  personal  presence.  It  is  not  the  de- 
sign of  the  statute  to  permit  the  jury  to  make  up  a  verdict  based  on  the  appearance 
and  conduct  of  the  person  alleged  to  be  insane.  The  only  lawful  mode  of  determin- 
ing an  issue  of  the  kind  presented  is  by  the  evidence  in  the  cause  —  as  any  other  issue 
in  a  given  case  must  be  determined.  If,  however,  a  person  alleged  to  be  insane 
testifies  on  the  hearing  of  the  cause,  his  conduct  is  to  be  considered  —  by  the  jury  —  as 
the  conduct  of  any  other  witness  is  considered.  Wherefore  an  instruction  to  the  jury, 
"  What  the  facts  in  this  case  are  you  are  to  determine  from  the  evidence,  and  that 
alone,"  is  not  erroneous  when  construed  in  connection  with  other  instructions  in  the 
case  which  correctly  define  the  condition  of  insanity,  within  the  contemplation  of  the 
statute — as  that  if  die  party  before  the  court  is  so  far  deprived  of  reason  that  she  is  no 
longer  capable  of  understanding  and  acting  with  discretion  in  the  ordinary  affairs  of 
life,  she  is  insane  within  the  meaning  of  the  law;  Fiscus  v.  Turner,  125-148. 

2664.  Contracts  voidT  Action  bv  the  guardian  of  a  person  of  unsound  mind  to 
rescind  a  contract  entered  into  by  the  latter  for  the  sale  of  and  to  recover  a  tract  of 
land.  The  complaint  alleged,  in  substance,  that  the  defendant  having  knowledge  of 
the  facts  as  to  the  mental  condition  of  grantor,  for  the  fraudulent  purpose  of  procuring 
a  conveyance  of  land,  ingratiated  himself  into  the  confidence  of  an  aged,  infirm  and 
weak  minded  lady  and  that,  by  feigning  an  affection  for  her  and  by  falsely  represent- 
ing to  her  that  he  was  a  man  of  means,  he  obtained  the  land,  worth  from  $4,000  to 
$5,000,  which  by  a  condition  in  the  mortgage  given  back  can  not  be  collected  within 
ten  years.  In  such  a  case  the  grantee,  having  knowledge  of  the  unsoundness  of  mind 
of  the  other  party  to  the  contract,  and  taking  a  conveyance  from  her,  it  became  his  duty 
to  restore  the  title  to  her  on  demand,  while  the  allegation  is  that  on  demand  made  in 
that  behalf,  be  refused  to  do  so  and  claimed  the  land  as  his  own.  In  such  a  case 
defendant  will  not  be  allowed  to  defeat  the  action  by  setting  up,  as  a  fact,  that  no  deed 
was  tendered  to  him  to  sign  at  the  time  of  his  refusal  to  reconvey  and  his  assertion 
of  title  to  the  land.  Under  the  state  of  case  made,  such  a  tender  would  have  been 
vain  and  useless.  Fraud  is  sufficiently  shown  and  a  judgment  for  reconveyance  is 
proper;  Peck  v.  Vinson,  124-122. 
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Chapter  9. 
WILLS. 

AST. 

2.    Execution  and  probate.  \ 

ARTICLE  2  — EXECUTION  AND  PROBATE. 


SBC 

6834.  Probate  commissioners. 

6835.  Oath  —  Term  of  office. 
^836.  Duty  —  Removal. 
•6837.  Duty,  court  define. 


SBC. 

6838.  Powers. 

6839.  Services  dispensed  with,  when. 

6840.  Emergency. 


An  Act  providing  for  the  appointment  of  probate  commissioners,  by  judges  of  the  circuit  courts,  in  all 
counties  of  the  state  containing  a  voting  population  of  over  30,000,  as  shown  by  the  vote  for  secre- 
tary of  state  at  the  last  preceding  election,  defining  the  duties  of  such  commissioners  and  their 
terms  of  office ;  providing  for  their  removal  and  in  what  manner  their  salaries  shall  be  fixed  and 
paid  and  how  and  when  their  services  may  be  dispensed  with ;  empowering  the  judges  of  said 
courts  to  make  and  enforce  certain  rules  in  relation  to  probate  business  and  invest  such  commis- 
sioners with  certain  powers  and  declaring  an  emergency.  [Approved  and  in  force  March  7, 1891  j 
S.,  1891,  p.  344. 

6834.  Probate  commissioners  —  Appointment  —  Salary.  Sec. 
1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  in  all 
-counties  of  this  state  containing  a  voting  population  of  over  30,000,  as 
shown  by  the  vote  cast  for  secretary  of  state  at  the  last  preceding  election, 
the  judge  of  the  circuit  court  of  each  of  said  counties,  when  he  shall  find 
that  the  probate  business  of  'his  court  requires  it  and  that  the  interest  of 
minor  heirs  and  other  beneficiaries  of  estates,  guardianships  or  other  trusts 
pending  in  said  court  will  be  protected  and  subserved  thereby  and  that 
the  same  is  demanded  for  the  proper  protection  of  such  interests,  shall 
cause  such  finding  to  be  entered  of  record,  and  thereupon  shall  appoint 
some  competent  person,  resident  of  the  county,  as  probate  commissioner 
of  such  court,  and  in  such  finding  and  order  of  appointment,  on  proof  first 
heard  in  open  court,  shall  fa  and  specify  the  annual  salary  of  such  com- 
missioner and  the  times  of  the  payment  thereof,  and  shall  thereupon  cause 
to  be  certified  to  the  auditor  of  such  county  a  copy  of  such  finding  and 
order,  which  shall  be  sufficient  authority  for  said  auditor  to  draw  his  war- 
rant for  the  payment  thereof  at  the  times  and  in  the  amounts  in  said  record 
set  forth. 

6835.  Oath  —  Term  —  Perquisites,  none.  §  2.  Said  commis- 
sioner shall  take  and  subscribe  an  oath  for  the  faithful  discharge  of  his 
duties  and  shall  hold  his  office  for  the  term  of  four  years,  subject  to  the 
provisions  of  this  act,  and  for  his  services  as  such  commissioner  shall 
receive  or  be  allowed  no  fees,  emoluments  or  compensation  whatever,  other 
than  the  salary  fixed  by  said  court ;  and,  required  to  be  paid  out  of  the 
treasury  of  said  county,  as  aforesaid,  and  which  salary  shall  not  be  in- 
creased during  his  said  term  of  office. 

6836.  Oaths,  administer — Duty  —  Removal.  §3.  Said  commis- 
sioner shall  have  power  to  administer  oaths,  take  acknowledgments  and  do 
all  other  acts  legally  pertaining  to  said  office  and  necessary  to  carry  into 
effect  the  rules  or  orders  of  said  court;  and,  he  may,  at  any  time,  be  removed 
by  the  court  for  failure  to  properly  discharge  the  duties  of  his  trust. 
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6837.  Duties,  court  define.  §  4.  At  the  time  of  the  appointment  of 
said  commissioner,  or  as  soon  thereafter  as  may  be  practicable,  the  court 
shall  define  the  duties  of  such  commissioner  and  cause  a  record  thereof  to 
be  made  upon  the  order  book  of  said  court. 

6838.  Rules  to  protect  trusts  —  Vesting  of  power  to  enforce. 
§  5.  Such  court  shall  have  power  to  make  and  enforce  all  necessary  rules 
for  the  protection  of  the  several  trusts  pending  therein,  and  the  requiring 
of  delinquent  guardians,  administrators  or  other  trustees  to  make  reports, 
give  new  or  additional  bonds,  or  discharge  any  other  duty  required  of 
them  by  law  or  the  rules  of  said  court,  and  may  vest  such  commissioner 
with  all  necessary  power  in  the  premises  looking  to  the  protection  of  such 
trusts  and  enforcement  of  the  law  and  rules  of  said  court  in  reference 
thereto,  and  the  proper  and  speedy  transaction  of  the  probate  business  of 
such  court,  as  the  court  in  its  discretion  may  deem  advisable  and  necessary. 

6839.  Services  dispensed  with,  when.  §  6.  At  any  time  after  the 
appointment  of  such  commissioner  when  such  court  shall  deem  that  his  ser- 
vices may  be  dispensed  with,  either  for  a  certain  or  indefinite  length  of 
time,  without  detriment  to  the  business  of  said  court  or  the  interests  of 
the  trusts  therein  pending,  the  court  shall  enter  of  record  its  finding  to 
that  effect  and  cause  the  same  to  be  certified  to  the  auditor  of  such  county, 
and  thereupon  during  the  time  so  specified  in  such  finding  the  salary  of 
such  commissioner  shall  cease  and  his  services  during  said  time  be  dis- 
pensed with;  the  said  commissioner  to  again  assume  his  duties  and  receive 
his  salary  therefor  only  when  the  court  shall  so  order. 

6840.  Emergency.  §  7.  An  emergency  is  declared  to  exist  for  the 
immediate  taking  effect  of  this  act;  therefore,  the  same  shall  be  in  force 
from  and  after  its  passage. 
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Notes  to  Chapter  9. 
WILLS. 

2666.  Who  may  make  a  will.  The  law  does  not  undertake  to  measure  the  exact 
quality  of  mind  and  memory  which  a  person  shall  possess  to  authorize  him  to  make  a 
will.  It  does,  however,  require  him  to  possess  mind  to  know  the  extent  and  value  of 
his  property,  the  number  and  names  of  the  persons  who  are  the  natural  objects  of  his 
bounty;  their  deserts,  with  reference  to  their  conduct  and  treatment  toward  him;  their 
capacity  and  necessity;  and  that  he  shall  have  sufficient  active  memory  to  retain  all 
these  facts  in  his  mind  long  enough  to  have  his  will  prepared  and  executed.  If  he  is 
in  the  possession  of  mental  faculties  to  this  extent  he  is  not  of  unsound  mind  or  in- 
sane within  the  meaning  of  the  law.  On  the  other  hand,  if  he  has  not  the  degree  of 
mental  power  above  indicated,  he  is  of  unsound  mind.  When  unsoundness  of  mind 
is  once  shown  to  exist,  generally,  it  is  presumed  to  continue  until  the  contrary  is 
shown.  A  person  may  be  possessed  of  delusions  and  yet  be  capable  of  making  a  valid 
-will;  not  so,  however,  if  his  mind  is  impaired  to  that  degree  which  is  recognized  as 
amounting  to  insanity  or  unsoundness  of  mind.  It  was  held  in  this  case  that  where 
the  evidence,  in  an  action  to  set  aside  a  will,  tended  to  prove  that  the  testator  was  ad- 
dicted to  the  excessive  use  of  intoxicating  liquor,  was  insanely  jealous  of  his  wffe,  a 
woman  of  good  reputation  for  chastity;  that  he  persistently  denied  the  paternity  of  two 
of  his  children,  and  charged  that  one  of  them  was  a  child  of  one  of  his  sons-in-law; 
that  he  charged  his  wife  with  being  too  intimate  with  all  his  sons  in-law,  as  well  as  with 
other  men,  and  frequently  abused  and  beat  her  on  account  of  her  supposed  infidelity; 
that,  finally,  he  shot  her  to  death  and  then  committed  suicide,  leaving  a  written  state- 
ment proving  that  he  took  her  life  on  account  of  her  supposed  infidelity,  there  being 
no  foundation  for  his  charges  against  her,  the  testator's  unsoundness  of  mind  at  the 
time  of  his  death  is  sufficiently  shown;  Burkhart  v.  Gladish,  123-342. 

2669.  Revocation  and  re-publication.  Where  a  subsequent  will  by  a  clause  of 
the  instrument,  as  an  independent  proposition,  expressly  revokes  all  wills  then  re- 
cently made  by  the  testator,  and  the  instrument  is  duly  subscribed  and  attested,  the 
instrument  will  constitute  a  valid  revocation  in  writing  of  the  former  will,  within  this 
section,  whether  it  is  or  is  not  effectual  as  a  testamentary  disposition  of  property; 
Burns  v.  Travis,  117-49. 

2660.  When  birth  of  child  revokes.  To  revoke  a  will  the  requirements  of  the 
statute  must  be  strictly  pursued  (see  §  2669).  To  hold  that  the  adoption  of  a  child 
revokes  a  will  it  is  necessary  to  interpolate  into  this  section,  after  the  words  "  legiti- 
mate issue,"  the  words  "or  shall  adopt  a  child,1'  or  words  to  the  same  effect.  The 
words  in  the  statute  are  "  if  after  the  making  of  the  will  the  testator  shall  have  born 
to  him  legitimate  issue."  These  words  can  not  be  so  construed  as  to  mean  the  same 
as,  or  include,  an  adopted  child;  or  that  by  the  adoption  of  a  child  a  parent  has  born 
to  him,  or  ber,  legitimate  issue.  Therefore  the  adoption  of  a  child  does  not  operate 
to  revoke  an  antecedent  will  of  the  adopting  father,  although  he  has  made  no  pro- 
vision, by  the  will  or  otherwise,  for  such  adopted  child;  Davis  v.  Fogle,  124-45. 

2696.  Complaint  to  contest.  A  complaint  under  this  section,  setting  up  a  later 
will,  may  join  in  its  prayer  (1)  that  the  probate  of  the  former  will  may  be  set  aside  and 
annulled;  (2)  that  letters  testamentary  granted  on  such  probate  may  be  revoked,  and 
(3)  that  the  instrument  presented  as  the  later  will  may  be  admitted  to  probate  as  the 
last  will  and  testament  of  the  testator;  Burns  v.  Travis,  117-49. 

The  probate  of  a  former  will  can  not  be  pleaded  in  estoppel  of  an  application  to 
admit  a  later  will  to  probate,  unless  the  proponent  has  had  such  a  connection  with 
the  former  will  as  to  estop  him  from  denying  its  validity;  Burns  v.  Travis,  117-48. 

2696,2697.  Complaint  to  contest — Bond.  A  revoked  will  is  an  invalid  will. 
It  follows  that  the  revocation  of  a  will  affords  good  cause  for  contesting  the  validity 
of  such  an  instrument,  as  well  as  for  resisting  or  setting  aside  the  probate  of  it,  under 
section  2696.  So,  when  after  a  will  has  been  admitted  to  probate  a  verified  complaint 
is  filed,  alleging  that  the  will  had  been  revoked  by  the  execution  of  a  later  will  and 
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that  its  admission  to  probate  was  unlawful,  and  praying  that  the  probate  thereof  be 
annulled  and  the  later  will  admitted  to  probate,  such  proceeding  is,  in  legal  effect,  an 
application  to  contest  the  will  within  this  section.     Such  proceeding  can  not  be  main. 
tained  without  the  filing  of  the  bond  as  provided  for  in  section  2697 ;  Burns  v.  Travis 
117-48. 

2603.  Costs.  In  a  proceeding  to  contest  the  validity  of  a  will  the  taxation  of  costs, 
as  between  the  parties,  is  very  much  within  the  discretion  of  the  trial  court.  It  is  not 
error  to  allow  costs  to  the  party  recovering  the  judgment;  Stevens  v.  Stevens,  127-568. 

2607.  Record  of  decree  establishing—  Effect.  This  section  fully  secures  the  right 
to  contest  a  will,  (a)  A  person  who  with  knowledge  of  the  execution  of  the  will  — 
which  disinherited  her  —  has  prosecuted  a  claim  against  the  estate  of  testator  against 
the  administratrix  cum  testamento  annexo,  to  final  judgment,  for  services  rendered 
to  the  testator  and  for  property  converted  by  him  is  not  estopped  to  deny  the  validity 
of  the  will.  (6)  To  such  a  contest,  where  the  estate  consists  of  both  real  estate  and 
personalty,  purchasers  of  land  from  a  devisee  under  the  will  assailed  are  properly  made 
defendants,  (c)  In  such  a  case  no  defense  is  presented  by  an  answer  setting  up  a  final 
settlement  and  an  order  of  court  discharging  the  administratrix  with  the  will  annexed; 
Roberts  v.  Abbott,  127-86. 
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SUPPLEMENT 


TO 


Revised  Statutes  of  Indiana. 

1881,  1888. 


PART    SECOND. 


Chapter  10. 
AGRICULTURE. 

I  ART. 


i.  "  The  state  board.  I  *.     County  societies. 

ARTICLE  I  — THE  STATE  BOARD. 


SBC 

6841.  Board  abolished  —  Board  created. 

€842.  Property,  transfer  of  —  Indebtedness. 

6843.  Board,  how  constituted  —  Appointments  to. 

6844.  Terms  of  office. 

6845.  Quorum. 

€846.  Organization  —  Officers  —  Bonds. 

€847.  President  —  Duties  —  Powers. 

€848.  Secretary  —  Duties. 

6849.  Treasurer— Duties. 

€850.  General  superintendent. 

<&$i.  Executive  committee. 

€853.  Amotion,  power  of. 


SBC. 

6853.  Conferences  —  Reports. 

6854.  Report,  annual. 

6855.  Realty  —  Tenure  —  Tax. 

6856.  State  fairs  etc.—  Powers. 

6857.  Meetings  —  Compensation. 

6858.  Rooms  located. 

6859.  Debt  prohibited. 
6863.  Repealing  clause. 
6861.  Vacancies,  how  filled. 
686a.  Appropriation,  annual. 
6863.  Highways  through  grounds. 


An  Act  abolishing  the  state  board  of  agriculture  and  transferring  all  its  assets,  liabilities  and  credits  to 
a  state  agricultural  board;  providing  for  the  creation  of  the  state  agricultural  and  industrial  board; 
providing  the  number  of  members  constituting  it  and  for  their  appointment  by  the  governor,  secre- 
tary of  sate  and  auditor  of  state;  providing  for  the  official  terms,  number  of  said  board  and  pay- 
ment for  service;  defining  the  duties  of  officers  and  members  of  said  board;  the  number  required  to 
act  at  meetings  and  defining  the  powers  of  the  board  and  its  officers  to  hold  and  carry  real  estate  and 
personal  property;  limiting  the  amount  of  land  the  board  may  have  and  own  and  other  matters  con- 
nected therewith;  repealing  conflicting  laws  and  declaring  an  emergency.  [Became  a  law,  by  lapse 
of  time,  without  the  governor's  signature,  March  4,  1891. 

6841.  Board  abolished  —  Board  created.  Sec.  i.  Brit  enacted  by 
the  General  Assembly  of  the  State  of  Indiana,  That  the  state  board  of 
agriculture,  as  at  present  constituted,  organized  and  operated  under  the 
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laws  of  this  state,  is  hereby  abolished  and  in  lieu  thereof  there  is  hereby 
created  a  state  board  for  the  encouragement  of  agriculture,  mechanism, 
art,  commerce  and  stock  breeding,  under  the  name  and  style  of  the  State 
Agricultural  and  Industrial  Board. 

6842.  Property  rights  and  liabilities  transferred.  §  2.  All  the 
real  estate,  personal  property  and  money  now  owned  and  held  by  said 
state  board  of  agriculture  is  hereby  transferred  to  and  appropriated  for 
the  use  of,  and  title  vested  in,  the  said  state  agricultural  and  industrial 
board,  and  said  board  shall  have  power  to  hold,  manage,  deed,  convey  or 
dispose  of  said  properties  as  hereinafter  provided.  Ail  indebtedness, 
loans,  bonds,  mortgages  and  incumbrances  of  whatsoever  kind,  binding 
on  the  said  state  board  of  agriculture,  shall  be  assumed  and  are  hereby 
made  binding  on  the  said  state  agricultural  and  industrial  board,  and  all 
indebtedness  of  whatsoever  kind  due  said  state  board  of  agriculture  is 
hereby  made  payable  to  and  shall  be  received  by  said  state  agricultural 
and  industrial  board. 

6843.  Board,  how  constituted  —  Membership,  selection  for-*- 
Commissions  to.  §  3.  The  state  agricultural  and  industrial  board 
shall  consist  of  fifteen  members,  not  more  than  eight  of  whom  shall  be 
chosen  or  appointed  from  the  same  political  party,  and  at  least  one  of  said 
members  from  each  congressional  district.  They  shall  be  selected  and  ap- 
pointed by  a  board  composed  of  the  governor,  secretary  of  state  and  audi- 
tor of  state,  or  a  majority  of  them,  which  three  officers,  or  a  majority  of 
them,  shall  meet  at  the  office  of  the  governor  within  thirty  days  after  the 
passage  of  this  act,  and  appoint  said  members  of  said  state  agricultural 
board  and  commission  the  same,  said  commission  to  be  signed  by  the 
governor,  secretary  of  state  and  auditor  of  state,  or  a  majority  of  them. 
The  terms  of  the  members  of  said  state  board  to  begin  with  the  date  of 
said  commission.  The  fifteen  members  of  said  board  shall  be  chosen  from 
the  following  interests,  viz.:  Four  from  the  agricultural  interest,  three 
from  the  mechanical  interest,  one  from  the  art  interest,  three  from  the 
commercial  interests,  four  from  the  stock  breeders'  interests  of  the  state. 

6844.  Terms  of  office.  §  4.  The  terms  of  office  of  the  members  of  the 
state  agricultural  and  industrial  board  shall  be  for  three  years:  Pr<nnded% 
however,  that  in  the  first  selection  and  appointment  of  said  members  of 
said  board  under  the  provisions  of  this  act,  five  shall  be  appointed  for  three 
years,  five  for  two  years,  and  five  for  one  year,  which  first  terms  shall  be 
decided  by  the  said  board  of  state  officers,  consisting  of  the  governor, 
secretary  of  state  and  auditor  of  state,  or  a  majority  of  said  last  named 
board. 

6845.  Quorum.  §  5.  Eight  members  of  said  state  agricultural  and 
industrial  board  shall  constitute  a  quorum,  and  it  shall  require  the  vote  of 
at  least  eight  of  said  board  to  authorize  the  expenditure  of  moneys,  or  to 
pass  orders  for  the  improvement  of  property.  It  shall  have  power  to  de- 
termine the  number  of  employes  of  several  executive  officers,  and  the 
salary  or  per  diem  of  such  employes. 

6846.  Organization  —  Officers —  Bonds.  §  6.  The  members  of  the 
state  agricultural  and  industrial  board,  appointed  under  this  act,  shall 
convene  in  the  city  of  Indianapolis,  at  a  time  and  place  designated  by  the 
governor,  secretary  of  state  and  auditor  of  state,  or  a  majority  of  them,  the 
time  of  said  meeting  to  be  within  sixty  days  after  the  appointment  of  its 
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members,  at  which  first  meeting  said  state  agricultural  and  industrial 
board  shall  elect  one  of  its  members  president,  who  shall  hold  his  office 
for  the  term  of  one  year,  and  until  his  successor  is  elected  and  qualified ; 
one  of  its  members  vice  president,  who  shall  be  elected  for  a  term  of  one 
year,  and  who  shall  act  and  for  the  time  being  have  ail  the  powers  of  the 
president  whenever  the  president  is  absent,  and  in  case  of  the  death,  resig- 
nation or  removal  of  said  president,  shall  succeed  to  the  duties  of  the 
president  for  the  unexpired  term.  Said  state  agricultural  and  industrial 
board  shall  also  elect  some  suitable  person  for  secretary,  and  some  suitable 
person  for  treasurer,  and  some  suitable  person  for  general  superintendent 
Each  of  the  officers  herein  provided  for  shall,  before  entering  on  the  duties 
of  their  respective  offices,  make  a  bond  with  freehold  security  in  such 
amount  as  said  board  may  fix  by  resolution.  Said  bond  to  be  approved  by 
said  board.  The  secretary,  treasurer  and  general  superintendent  may  be 
selected  from  persons  not  members  of  the  board:  Provided^  that  the  presi- 
dent and  vice  president  shall  be  ineligible  to  hold  their  respective  positions 
for  a  period  of  time  greater  than  three  years  in  a  period  of  four  years. 

6847.  President  —  Duties — Powers.  §  7.  It  shall  be  the  duty  of 
the  president  to  preside  at  the  meetings  of  the  board  and  perform  such 
duties,  as  presiding  officer  and  president  of  the  board,  as  may  be  directed 
by  said  board.  He  shall  have  j^ower  and  is  hereby  authorized  to  make 
title,  deed  and  conveyance  of  the  property  of  the  board  and  sign  such 
articles  or  deeds  of  conveyance  by  order  of  the  board,  attested  by  the  sec- 
retary and  the  names  of  at  least  eight  members  of  said  board. 

6848.  Secretary  —  Duties.  §  8.  It  shall  be  the  duty  of  the  secretary 
to  keep  a  correct  record  of  the  proceedings  of  the  board.  He  shall  con- 
duct the  correspondence  on  behalf  of  the  board,  except  when  otherwise 
directed  by  the  president  or  the  board.  He  shall,  by  himself  and  assistants 
by  him  appointed,  manage  the  details  of  the  entries,  tickets,  and  enroll  the 
names  of  the  judges  of  the  state  fair  and  such  other  of  the  board's  exhibi- 
tions, receive  and  record  all  reports  of  the  awarding  committees,  fill  out 
and  deliver  all  diplomas  and  certificates.  It  shall  be  the  duty  of  the  sec- 
retary to  condense  the  reports  made  by  the  different  county  societies  and 
associations  provided  for  in  section  13  of  this  act,  and  supervise  the  pub- 
lication of  the  agricultural  and  industrial  board  and  perform  such  other 
duties  as  may  be  assigned  by  the  board. 

6849.  Treasurer  —  Duties.  §  9.  It  shall  be  the  duty  of  the  treasurer 
to  safely  keep  the  funds  belonging  to  the  board,  pay  out  the  same  on  orders 
or  drafts  of  the  secretary  authorized  by  the  board  and  approved  by  the 
president,  and  report  annually  and  oftener  if  called  upon  by  the  board. 

6850.  General  superintendent  —  Duties.  §  10.  It  shall  be  the  duty 
of  the  general  superintendent  to  take  care  of  and  carefully  keep  all  prop- 
erty belonging  to  the  board,  have  the  care  and  control  of  the  fair  grounds 
during  the  recess,  have  the  supervision  and  oversight  of  such  improve- 
ments as  may  be  under  the  control  of  said  board,  and  such  other  duties  as 
may  be  directed  by  said  board,  and  under  their  directions  procure  ma- 
terials, contract  for  labor,  employ  the  police,  gate  keepers  and  other  em- 
ployes necessary  to  conduct  the  affairs  of  said  board;  the  expense  of  which 
shall  be  limited  by  said  board. 

6851.  Executive  committee.  §  n.  The  board  shall  elect  four  of 
its  members,  who,  with  the  president,  shall  constitute  an  executive  corn- 
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mittee.  Said  committee  shall  have  power  to  act  in  cases  of  emergency 
when  loss  might  result  from  waiting;  but,  said  executive  committee  shall 
have  no  power  to  sell  or  dispose  of  any  property  whatsoever  belonging  to 
said  board.  Said  executive  committee  shall  be  formed  so  that  one  repre- 
sentative from  each  class  hereinbefore  mentioned  shall  be  assigned  to  duty 
thereon.     [See  §  6847. 

6852.  Amotion,  power  of.  §  12.  Any  officer  of  the  board  may  be 
removed  for  cause  by  a  vote  of  eight  of  the  members  of  said  board. 

6853.  Conferences,  annual— Reports  to.  §  13.  At  one  of  the  regular 
meetings  of  said  state  agricultural  and  industrial  board  there  shall  be 
called  together  the  presidents,  chairman  and  other  delegates  duly  author- 
ized from  each  county  of  the  state  from  the  several  agricultural  societies, 
mechanical  institutes  or  fairs,  boards  of  trade  and  stock  breeders'  associa- 
tions, as  may  be  organized  under  the  laws  of  the  state,  who  shall  for  the 
time  being  be  ex  officio  members  of  the  state  agricultural  and  industrial 
board,  for  the  purpose  of  deliberation  and  consultation  as  to  the  wants, 
prospects  and  conditions  of  agriculture,  mechanism,  art,  commerce,  live 
stock,  horticulture,  etc.  And,  at  such  annual  meetings  the  sworn  reports 
of  the  several  interests  shall  be  delivered  to  the  state  board  while  in 
session.  ^ 

6854.  Report,  annual  —  Contents.  §  14.  It  shall  be  the  duty  of  said 
agricultural  and  industrial  board  to  make  an  annual  report  to  the  governor, 
who  shall  submit  the  same  to  the  general  assembly.  Such  report  shall 
show  fully  the  receipts,  expenditures  and  operations  generally,  together 
with  such  proceedings  as  may  be  of  importance  of  the  annual  meeting  of 
said  state  board,  at  which  the  county  agricultural,  mechanical,  art  and 
stock  breeding  associations  and  boards  of  trade,  etc.,  and  also  such  a  re- 
view of  the  conditions  of  such  interests  as  they  may  deem  interesting  and 
profitable  to  the  citizens  of  the  state. 

6855.  Real  estate  —  Tenure  of—  Tax  exemption.  §  15.  The  state 
agricultural  and  industrial  board  is  empowered  to  purchase  and  hold  real 
estate  in  the  name  of  said  board,  for  the  purpose  of  holding  state  fairs,  ex- 
positions, live  stock  exhibitions,  and  other  uses  of  the  board  to  any  amount 
not  exceeding  two  hundred  and  fifty  (250)  acres,  and  to  erect  all  the  nec- 
essary buildings  thereon,  and  to  sell  any  real  estate  or  personal  property  it 
may  hold  or  possess  for  the  purpose  of  reinvesting  the  proceeds  of  such 
sale  in  other  real  estate  and  improvements  to  be  made  thereon,  and  such 
real  estate  and  personal  property  held  and  owned  by  said  state  board  shall 
be  exempt  from  taxation. 

6856.  State  fairs  etc. —  Powers.  §  16.  The  state  agricultural  and 
industrial  board  shall  have  power  to  hold  state  fairs,  exhibitions,  stock 
breeders'  meetings,  on  their  grounds  at  the  city  of  Indianapolis,  at  such 
times  as  they  may  deem  proper  and  expedient,  and  have  the  entire  control 
of  the  same,  fixing  the  amount  of  the  various  premiums  and  awards  offered. 
They  may  employ  assistants,  receive  contributions,  donations,  and  so  forth, 
and  unite  with  other  associations  for  the  purpose  of  giving  exhibitions  for 
the  purpose  of  defraying  expenses  or  advancing  the  interests  of  the  inhab- 
itants of  the  state. 

6857.  Meetings,  regular  —  Compensation  —  Appropriation, 
use  Of.  §  17.  The  members  of  the  state  agricultural  and  industrial 
board  shall  meet  twice  each  year.  For  their  traveling  expenses  they  shall  be 
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allowed  five  cents  per  mile  for  the  full  distance  going  to  and  returning  home 
from  such  meetings,  said  mileage  to  be  estimated  by  the  most  direct  route 
to  and  from  their  homes.  They  shall  each  be  allowed  the  sum  of  five  dol- 
lars per  diem  for  not  more  than  eight  days  in  each  year.  The  accounts 
for  per  diem  and  mileage  shall  be  approved  by  the  president  of  said  board, 
and  the  auditor  of  state  shall  audit  such  accounts  and  the  treasurer  of  state 
shall  pay  the  same.  There  is  hereby  appropriated  annually  the  sum  of 
fifteen  hundred  dollars  to  meet  the  expenses  named  in  this  section.  Any 
unexpended  balance  of  this  fund  remaining  shall,  before  the  first  of  No- 
vember of  each  year,  revert  to  the  general  fund. 

6858.  Rooms  transferred  to  etc.  §  18.  The  rooms  in  the  Capitol 
building  heretofore  occupied  by  the  state  board  of  agriculture,  together 
with  all  the  maps,  books,  specimens  and  collections  therein,  is  hereby 
turned  over  to  and  assigned  to  the  state  agricultural  and  industrial  board  for 
its  use.  Also,  all  books,  records,  accounts  of  whatsoever  kind  that  may 
have  been  collected  or  held  by  the  state  board  of  agriculture. 

6859.  Debt  prohibited.  §  19.  The  agricultural  and  industrial  board 
are  hereby  prohibited  from  creating  or  contracting  any  further  liability  or 
debt  on  the  faith  or  credit  of  property  owned  or  held  by  said  board  or  in 
any  way  incumbering  the  same  with  any  lien  or  charge. 

6860.  Repeals*  §  20.  All  laws  and  parts  of  laws  conflicting  with  the 
provisions  of  this  act,  are  hereby  repealed. 

6861.  Emergency.  §  21.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act ;  therefore,  it  shall  be  in  force  from  and 
after  its  passage. 

Am  Act  entitled  an  met  to  amend  section  four  (4)  of  an  act  entitled  an  act  for  the  encourage- 
ment of  agriculture  and  authorizing  the  Indiana  state  board  of  agriculture  to  purchase,  hold  and 
sell  real  estate,  legalizing  the  purchase,  by  said  board,  of  certain  lands  in  Marion  county  ;  exempt- 
ing the  property  of  said  board  from  taxation;  authorizing  the  county  treasurer  of  Marion  county 
and  the  treasurer  of  state  to  refund  certain  taxes  and  making  an  annual  appropriation  for  the  use 
of  said  board ;  approved  March  3,  1865,  the  same  being  section  2623  of  the  Revised  Statutes  of  x88x. 
[Approved  February  23,  1889;  in  force  March  xo,  1889;  S.%  x88g,  p.  35. 

6862.  [2623 1  Appropriation,  annual.  Sec.  j.  Be  it  enacted  by  the  Gen- 
eral Assembly  of  the  State  of  Indiana,  That  section  four  (4)  of  the  act  of 
March  3,  1865,  of  which  this  act  is  amendatory,  be  and  the  same  is  hereby 
amended  to  read  as  follows :  Section  4.  The  sum  of  ten  thousand  dollars 
($10,000)  annually,  for  five  years  only,  is  appropriated  for  the  use  of  said 
board,  to  be  paid  out  of  the  state  treasury  upon  the  first  day  of  April 
yearly,  and  to  be  receipted  for  by  the  president  of  said  board. 

Ah  Act  concerning  the  opening  and  extension  of  highways,  streets  and  alleys  on  or  through  grounds 
used  by  and  belonging  to  the  Indiana  board  of  agriculture  and  declaring  an  emergency.  [Approved 
and  in  lorce  March  9, 1889 ;  S.,  1889,  p.  271. 

6863.  Opening  ways  through  grounds.  Sec.  i.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana,  That  no  county  nor  city 
shall  have  power  to  open  any  highway,  street  or  alley  on,  over  or  through 
any  property  or  grounds  belonging  to  the  Indiana  state  board  of  agricul- 
ture while  such  grounds  are  used  and  devoted  to  the  purpose  of  holding 
the  Indiana  state  fair,  without  first  obtaining  the  consent  thereto,  of  said 
Indiana  state  board  of  agriculture. 


Digitized  by  VjOOQIC 


6864-6866  §§  Agriculture.  192 

article  a  — county  societies. 

SBC.  I  SBC. 

€864.    Contest  of  speed— Unlawful  entry.  6866.    Horses— Trial  of  speed  — Change  of  name. 

€865.    Punishment  — Penalty.  | 

An  Act  to  encourage  the  breeding  and  improvement  of  trotting  and  pacing  horses ;  for  the  prevention 
and  punishment  of  fraudulent  entries  and  practices  in  contests  of  speed;  prescribing  penalties 
therefor.    [Approved  March  4, 1891;  in  force  June  10, 1891;  S.,  1891,  p.  70. 

6864.  Contest  of  speed  —  Unlawful  entry  of  horses  etc.  Sec.  i. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  in  order 
to  encourage  the  breeding  of  and  improvement  in  trotting  and  pacing 
horses  in  the  state  of  Indiana  it  is  hereby  made  unlawful  for  any  person  or 
persons,  knowingly,  to  enter  or  cause  to  be  entered,  for  competition  or  to 
compete  for  any  purse,  prize,  premium,  stake  or  sweepstakes  offered  or 
given  by  any  agricultural  or  other  society,  association,  person  or  persons 
in  the  state  of  Indiana,  any  horse,  mare,  gelding,  colt  or  filly  under  an 
assumed  name,  or  out  of  its  proper  class,  where  such  prize,  purse,  premium, 
stake  or  sweepstakes  is  to  be  decided  by  a  contest  of  speed.  * 

6865.  Punishment  —  Penalty,  §  2.  Be  it  further  enacted,  That  any 
person  or  persons  found  guilty  of  a  violation  of  section  one  of  this  act  shall, 
upon  conviction  thereof,  be  imprisoned  in  the  state's  prison  for  a  period 
of  not  less  than  one  year  or  more  than  three  years,  or  imprisoned  in  the 
county  jail  of  the  county  in  which  he  is  convicted  for  any  definite  period 
not  less  than  six  months,  or  shall  be  fined  in  any  sum  not  exceeding  one 
thousand  dollars. 

6866.  Horses— Trial  of  speed  — Change  of  name.  §  3.  That 
the  name  of  any  horse,  for  the  purpose  of  entry  for  competition  in  any 
contest  of  speed,  shall  not  be  changed  after  once  having  contested  for  a 
prize,  purse,  premium,  stake  or  sweepstakes,  except  as  provided  by  the  code 
of  printed  rules  of  the  society  or  association  under  which  the  contest  is  ad- 
vertised to  be  conducted. 
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Notes  to  Chapter  10. 
AGRICULTURE. 

2636a.  Gambling  on  society  grounds.  Indictment  charging  that  defendants,  acting 
as  officers,  managers  and  directors  of  an  agricultural  and  mechanical  society  named, 
which  is  a  society  organized  under  the  laws  of  the  stale,  did  on  etc.  unlawfully  rent,  lease 
and  donate  a  portion  of  the  premises  and  grounds  owned,  used  and  occupied  by  the 
above  named  society  to  one  A.  M.,  to  be  used  for  the  purpose  of  carrying  on  a  game  of 
chance,  with  wheel  of  fortune  and  dice,  devices  for  the  purpose  of  wagering  money 
etc  The  trial  court  sustained  a  motion  to  quash.  (1)  An  objection  that  it  is  not 
averred  that  the  society  is  a  county  fair,  agricultural  society  or  joint  stock  association 
is  bad;  the  statute  makes  it  unlawful  for  an  officer  etc.  of  any  "agricultural  society  or 
joint  stock  association  "  etc.  And  the  indictment  charges  that  the  defendants  were  the 
officers  of  an  "  agricultural  and  mechanical  society,  organized  etc."  The  purpose  of 
the  organization  is  of  no  moment;  it  is  charged  that  it  is  organized  under  the  laws  of 
the  state.  (2)  An  objection  for  uncertainty,  in  that  the  charge  is,  that  defendants 
"as  officers,  managers  and  directors"  etc.,  the  statute  using  the  words  "officer 
or  officers,"  is  bad;  the  statute  uses  these  words  to  designate  any  person  or  persons 
invested  by  the  society  with  authority  to  grant  privileges  to  other  persons  upon  its 
grounds  or  premises.  It  was  error  to  sustain  the  demurrer;  State  v.  Johnson,  115- 
467. 
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Chapter  11. 
ANIMALS. 

ART.  I  ART. 

I.     Running  at  large  etc,  2.     Diseases* 

la.   Cruelty  to  animals.  \ 

ARTICLE  1  — RUNNING  AT  LARGE. 


SBC. 

6867.  Dogs,  registration  of —  Description— Tax. 

6868.  Runabout  dog—  Killing  of. 

6869.  Dog  registered  —  Unlawful  taking  etc 

6870.  Non  registration  —  Penalty. 

6871.  Grand  jury  investigate— Justice's  jurisdic- 

tion. 


SBC. 

6872.  Dog  fund  —  Indemnity. 

6873.  Indemnity,  claim  of — Damages. 

6874.  Dog  tax. 

6875.  Repealing  clause. 

6876.  Emergency. 


An  Act  to  protect  domestic  animals,  to  regulate  matters  connected  therewith,  to  provide  for  the  taxing 
and  registration  of  dogs  and  providing  penalty  for  violation  thereof,  repealing  an  act,  entitled  **  An 
act  to  provide  for  the  taxation  of  dogs,  to  regulate  matters  connected  therewith,  and  providing 
penalty  for  violation  of  this  act"  (An  act  by  lapse  of  time,  March  7,  1883.)  [Approved  and  in 
force  March  5, 1891;  S.,  1891,  p.  453.* 

6867.*  Dogs,  registration  of  —  Description  —  Tax.  Sec.  i.  Be 
it  enacted  by  the  General  Assembly  of  the  State  of  Indiana>  That  any  person 
who  shall  own,  harbor  or  permit  any  animal  of  the  dog  kind  to  harbor  or 
stay  about  his,  her  or  their  premises,  shall,  on  or  before  the  first  Monday 
in  May,  1891,  and  each  year  thereafter,  on  or  before  the  first  Monday  in 
May,  report  the  number  of  dogs  owned  or  harbored,  or  permitted  to  be 
harbored  by  such  person  which  exceed  the  age  of  three  months,  to  the 
township  trustee  of  their  respective  townships,  who  shall  register  the  same 
to  the  proper  owner,  with  a  brief  description  of  each  dog,  giving  sex,  color 
and  breed,  for  which  the  owner,  or  person  permitting  such  dog  to  be  har- 
bored shall  pay,  for  a  male  dog,  the  sum  of  one  dollar,  and  for  a  female 
dog  the  sum  of  two  dollars,  and  for  each  additional  male  dog  two  dollars 
and  for  each  additional  female  dog,  five  dollars,  which  sum  shall  be  paid 
to  the  trustee  on  or  before  the  first  Monday  in  May  as  provided  for  in 
this  act,  and  upon  such  payment  the  trustee  shall  give  a  receipt,  which 
receipt  shall  be  prima  facie  evidence  of  compliance  with  the  requirements 
of  this  act. 

6868.  Runabout  dog  —  Killing  of.  §  2.  It  shall  be  unlawful  for  any 
dog  to  roam  about  over  the  country  unattended  by  its  owner  or  the  agent 
of  said  owner  and  that  when  such  dog  shall  be  found  roaming  over  the 
country  unattended  as  provided  in  this  act  the  same  shall  be  deemed  a 
runabout  dog  and  it  shall  be  lawful  to  kill  such  dog. 

6869.  Dog  registered  —  Unlawful  taking  etc.  §  3.  Any  person 
who  shall  maliciously  injure  or  kill,  or  any  person  who  shall  steal,  take  or 
carry  away  a  dog  which  has  been  duly  registered,  shall  be  deemed  guilty  of 
a  misdemeanor  and  upon  conviction  shall  be  fined  in  any  sum  not  exceed- 
ing one  hundred  dollars. 

*  See  chapter  98,  "  Taxation,"  as  to  "  dog  fund,"  and  expressly  retaining  this  law  in  full  force  and 
effect 
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6870.  Non  registration  —  Penalty.  §  4.  It  shall  be  a  misdemeanor 
for  any  person  to  keep,  harbor  or  to  permit  any  dog  to  stay  about  his,  her 
or  their  premises  which  has  not  been  registered  as  provided  by  this  act, 
and  any  person  or  persons  violating  the  provisions  of  this  act  shall  be  fined 
in  any  sum  not  exceeding  five  dollars. 

6871.  Grand  jury  investigate  — Evidence  — Justice's  jurisdic- 
tion. §  5.  Any  person  may  inform  the  grand  jury  of  the  violations  of 
this  act,  and  it  shall  be  the  duty  of  the  grand  jury  to  investigate  the  alleged 
violations  of  the  law,  and  to  send  for  the  registry  of  the  township  trustee, 
-which  registry  shall  be  prima  facie  evidence  as  to  the  registration  of  such 
dog  or  dogs:  Provided,  further,  that  any  citizen  may  file  an  affidavit  be- 
fore any  justice  of  the  peace  in  the  county  who  shall  summon  the  trustee 
to  appear  with  the  record  of  registered  dogs  kept  as  provided  in  this  act, 
which  record  shall  be  offered  as  evidence.  Any  person  prosecuted  or 
fined  under  this  act  shall  be  liable  to  additional  prosecution  so  long  as  the 
provisions  of  this  act  are  not  complied  with. 

6872.  Dog  fund  — Indemnity  from.  §  6.  All  moneys  derived  from 
the  registration  of  dogs  and  all  fines  under  this  act  shall  constitute  a  fund 
known  as  the  dog  fund,  which  fund  shall  be  for  the  payment  of  damages 
sustained  by  the  owners  of  swine,  cattle,  horses  and  sheep  killed,  maimed 
or  damaged  by  dogs  within  such  township.  Each  township  trustee  shall 
collect  all  fines  belonging  to  his  township  from  the  different  courts  where 
such  fines  have  been  assessed. 

6873.  Indemnity,  claim  of— Affidavit  — Penalty— Damages. 
§  7.  The  owners  of  sheep,  swine,  cattle  or  horses  killed,  maimed  or  dam- 
aged by  dogs  shall,  within  ten  days  from  the  time  thereof,  report  to  the 
trustee  of  his  township,  under  oath,  in  which  he  shall  state  the  number  and 
age  (as  he  believes)  and  the  value  of  the  sheep,  swine,  cattle  or  horses 
so  killed,  and  the  damages  sustained  on  account  of  such  maimed  and  in- 
jured animals;  in  which  affidavit  he  must  be  joined  by  two  disinterested 
and  reputable  freeholders;  and  any  person  who  shall  make  any  false  state- 
ment of  any  such  matters  shall,  upon  conviction,  be  fined  in  any  sum  not 
exceeding  one  hundred  dollars,  to  which  may  be  added  imprisonment  in 
the  county  jail  for  any  term  not  exceeding  thirty  days  :  Provided,  however, 
that  if  the  township  trustee  deems  the  appraisement  of  the  animals  so  killed, 
maimed  or  injured  excessive,  he  shall  tender  to  the  owner  or  owners 
thereof  an  amount  which  in  his  judgment  is  equal  to  the  injuries  sustained, 
and  if  in  any  action  at  law  by  the  owner  or  owners  thereof  for  the  recovery 
of  such  damages,  he  or  they  shall  fail  to  recover  a  judgment  exclusive  of 
costs  for  an  amount  greater  than  the  amount  so  tendered,  the  defendant 
shall  recover  costs  in  such  suit. 

6874.  Dog  tax.  §  8.  All  dogs  registered  as  provided  for  in  this  act 
shall  not  be  assessed  for  taxation  for  any  purpose  whatever. 

6875.  Repealing  clause.  §  9.  All  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  are  hereby  repealed  pro  tanto. 

6876.  Emergency.  §  10.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act;  it  shall  be  in  force  from  and  after  its  pas- 
sage. 
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ARTICLE  la—  CRUELTY  TO  ANIMALS. 


SBC. 

6877.  Cruelty  to  animals  —  Misdemeanor. 

6878.  Unlawful  purposes  of  keep  or  use. 

6879.  Cruelly  driving—  Working  —  Neglecting — 

Transporting  etc 

6880.  Railroad  transportation  regulated. 

6881.  Violation  of  act,  procedure. 


688a.    Sheriff  etc,  police  duty  as  to— Right  to  kill, 
when. 

6883.  Dictionary  clause. 

6884.  Penal  clause. 

6885.  Repealing  clause. 


the  same,  conferring  powers  on  the  officers  and  members  of  societies  organized  for  the  purpose  of 
preventing  such  acts  of  cruelty  and  repealing  all  acts  in  conflict  with  this  act.  [Approved  March 
11,  1889;  in  force  May  xo,  1889;  S.,  1889,  p.  375.* 

6877.*  Cruelty  to  animals  —  Misdemeanor.  Sec.  i.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana^  That  whoever  overdrives, 
overloads,  drives  when  overloaded,  overworks,  tortures,  torments,  deprives 
of  necessary  sustenance,  cruelly  beats,  mutilates,  or  cruelly  kills,  or  causes 
or  procures  to  be  so  overdriven,  overloaded,  driven  when  overloaded, 
overworked,  tortured,  tormented,  deprived  of  necessary  sustenance,  cruelly 
beaten,  mutilated  or  cruelly  killed,  any  animal;  and,  whoever,  having  the 
charge  or  custody  of  any  animal,  either  as  owner  or  otherwise,  inflicts  need- 
less cruelty  upon  the  same,  or  cruelly  or  unnecessarily  fails  to  provide  the 
same  with  proper  food,  drink,  shelter  or  protection  from  the  weather,  shall 
be  adjudged  guilty  of  a  misdemeanor  and,  upon  conviction  thereof,  shall 
be  liable  to  fine  and  imprisonment,  as  provided  in  section  eight  of  this  act. 

6878.  Unlawful  keeping  or  use— Fighting,  baiting,  shooting 
at  etc.  §  2.  Any  person  who  shall  keep  or  use  any  animal  for  the  pur- 
pose of  fighting,  or  baiting,  or  as  a  target,  or  to  be  shot  at,  either  for 
amusement  or  as  a  test  of  skill  in  marksmanship,  and  any  person  who  shall 
be  a  party  to  or  be  present  as  a  spectator  at  any  such  fighting,  baiting  or 
shooting  of  any  animal,  and  any  person  who  shall  rent  any  building,  shed, 
room,  yard,  ground  or  premises  for  the  purpose  of  fighting,  baiting  or 
shooting  any  animal  as  aforesaid,  or  shall  knowingly  suffer  or  permit  the 
use  of  any  building,  shed,  room,  yard,  ground  or  premises  belonging  to 
him  or  under  his  control  for  either  or  any  of  the  purposes  aforesaid,  shall 
be  adjudged  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall 
be  liable  to  fine  and  imprisonment  as  provided  in  section  eight  of  this  act. 

6879.  Cruelly  driving — Working  —  Transporting  etc.  §  3. 
Every  owner,  possessor  or  person  having  the  charge  or  custody  of  any 
animal,  who  cruelly  drives  or  works  the  same  when  unfit  for  labor,  or  who 
shall  carry  or  cause  to  be  carried  upon  any  vehicle,  or  otherwise,  any  living 
animal  having  the  feet  or  legs  tied  together,  or  in  any  other  cruel  and  in- 
human manner,  or  shall  abandon  any  maimed,  sick,  infirm,  or  disabled 
animal  to  die  in  any  public  place,  or  who  shall  carry  or  cause  to  be  carried 
any  live  animal  upon  any  vehicle,  or  otherwise,  without  providing  suitable 
racks,  cars,  crates  or  cages,  in  which  such  animals  may  stand  or  He  down 
during  transportation  and  whilst  awaiting  slaughter,  such  person  shall, 
upon  conviction  thereof,  be  adjudged  guilty  of  a  misdemeanor,  and  shall 
be  Dunished  for  every  such  offense  as  provided  in  section  eight  of  this  act. 

6880.  Railroads  and  transportation  of —Regulations  for  —Vio- 
lation. §  4.  No  railroad  company  in  the  carrying  or  transportation  of 
animals  shall  permit  the  same  to  be  confined  in  cars  for  a  longer  period 
than  twenty-eight  consecutive  hours  without  unloading  the  same  for  rest, 


*  See  notes  to  this  chapter,  f  6877. 
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water  and  feeding,  for  a  period  of  at  least  five  consecutive  hours,  unless 
prevented  from  so  unloading  by  storm  or  other  accidental  causes.  In  es- 
timating such  confinement,  the  time  during  which  the  animals  have  been 
confined  without  rest  on  connecting  roads  from  which  they  are  received 
shall  be  included;  it  being  the  intention  of  this  act  to  prevent  their  con- 
tinuous confinement  beyond  the  period  of  twenty-eight  hours,  except  on 
contingencies,  as  hereinbefore  stated.  Animals  so  unloaded  shall  be  prop- 
erly fed,  watered  and  sheltered,  during  such  rest,  by  the  owner  or  person 
having  the  custody  thereof;  or  in  case  of  his  default  in  so  doing,  then  the 
railroad  company  transporting  the  same,  at  the  expense  of  said  owner  or 
person  in  custody  thereof;  and  said  company  shall  in  such  case  have  a 
lien  upon  such  animals  for  food,  care  and  custody  furnished,  and  shall  not 
be  liable  for  any  detention  of  such  animals  authorized  by  this  act.  Any 
company,  owner  or  custodian  of  such  animals  who  shall  fail  to  comply 
with  the  provisions  of  this  section  shall,  for  each  and  every  such  offense,  be 
liable  for  and  forfeit  and  pay  a  penalty  of  not  less  than  one  hundred  nor 
more  than  five  hundred  dollars:  Prwided,  however \  that  when  animals 
shall  be  carried  in  cars  in  which  they  can  and  do  have  the  proper  food, 
water,  space  and  opportunity  for  rest  the  foregoing  provisions  in  regard  to 
their  being  unloaded  shall  not  apply. 

6881.  Violation  of  act,  procedure  —  Complaint  —  Search  — 
Arrest.  §  5.  When  complaint  is  made,  on  oath  or  affirmation,  to  any 
magistrate  authorized  to  issue  warrants  in  criminal  cases  that  the  complain- 
ant believes  that  any  of  theprovisions  of  this  act  are  being  or  are  about  to 
be  violated  in  any  particular  building  or  place,  such  magistrate,  if  satisfied 
that  there  is  reasonable  cause  for  such  belief,  shall  issue  and  deliver  a 
search  warrant  to  any  sheriff,  deputy  sheriff,  constable  or  public  officer, 
authorizing  him  to  search  such  building  or  place,  and  to  arrest  any  person 
or  persons  engaged  in  violating  any  of  the  provisions  of  this  act,  as  well  as 
any  person  or  persons  there  #present  and  aiding  or  abetting  therein,  and 
to  bring  such  person  or  persons  before  some  magistrate  of  competent  juris- 
diction, to  be  dealt  with  according  to  law.  Such  officer  shall,  at  the  same 
time,  seize  and  bring  to  said  magistrate  every  article  or  instrument  found  in 
said  building  or  place  especially  designed  or  adapted  to  inflict  wounds  upon 
any  animal,  or  to  aid  in  the  fighting  or  baiting  of  any  animal,  and  unless  in 
ten  days  after  the  trial  of  the  person  or  persons  so  arrested  the  owner  of 
said  article  or  instrument  shall  show,  to  the  satisfaction  of  said  magistrate, 
that  the  same  is  not  designed  or  adapted  to  the  wounding  or  torture  of 
animals,  or,  if  so. designed,  is  not  intended  to  be  used  or  employed  for  such 
purpose,  the  magistrate  shall  destroy  such  article  or  instrument. 

6882.  Sheriffs  and  others  police  duty  as  to  —  Right  to  kill, 
when.  §  6.  It  shall,  also,  be  the  duty  of  all  sheriffs,  deputy  sheriffs,  con- 
stables, policemen  and  public  officers  to  arrest  and  prosecute  all  persons  of 
whose  violation  of  the  provisions  of  this  act  they  may  have  knowledge  or 
be  credibly  informed,  and  for  each  neglect  of  such  duty  the  officer  so 
offending  shall  be  deemed  guilty  of  a  misdemeanor  and,  upon  conviction, 
shall  be  fined  in  any  sum  not  exceeding  twenty-five  dollars.  Any  sheriff, 
constable,  marshal,  policeman  or  agent  of  any  society  for  the  prevention 
of  cruelty  to  animals  may  kill,  or  cause  to  be  killed,  any  animal  found  neg- 
lected or  abandoned,  and  which,  in  the  opinion  of  three  reputable  citizens, 
is  injured  or  diseased  past  recovery,  or,  by  age,  has  become  useless. 
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6883.  Dictionary  clause.  §  7.  In  this  act  the  word  "  animal  "  or 
"  animals  "  shall  be  held  to  include  all  brute  creatures  and  all  domestic 
fowls;  and,  the  words  "owner,"  "person"  and  "whoever"  shall  be  held  to 
include  corporations  as  well  as  individuals,  and  the  knowledge  and  acts  of 
agents  and  of  persons  employed  by  corporations  in  regard  to  animals 
transported,  owned  or  employed  by,  or  held  in  custody  of  such  corpora- 
tions, shall  be  held  to  be  the  acts  and  knowledge  of  such  corporations. 

6884.  Penal  clause.  §  8.  Any  person  violating  any  provision  of  sec- 
tions one,  two  or  three  of  this  act  shall  be  fined  in  any  sum  not  more  than 
two  hundred  dollars,  to  which  may  be  added  imprisonment  not  exceeding 
sixty  days. 

6885.  Repealing  clause.  §  9.  All  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  are  hereby  repealed. 

ARTICLE  2  — DISEASES. 


ssc. 

6886.  State  live  stock  sanitary  commission  estab- 

lished. 

6887.  Commissioners'  appointment  —  Successor- 

ship. 

6888.  Oath  of  office. 

6889.  Compensation. 

6890.  Commissioners'  duties. 

6891.  Animal  owner,  duty  of. 

6892.  Proceedings,  record  of . 

6893.  Contagious  disease,  duties  as  to. 

6894.  Regulations,  quarantine  etc. 

6895.  Animals,  destruction  of. 

6896.  Animal  killed,  compensation. 

6897.  Compensation,  limit  of. 

6898.  Animal,  unlawful  possession  of. 


SEC. 

6899.  Unlawful  bringing  in  to  state. 

6900.  Obstructing  etc.  examination. 

6901.  Violation  of  act  —  Evasion  etc. 

6902.  Supplies  etc.  purchase  of. 

6903.  Sheriff  etc.  execute  orders,  when — Arrests. 

6904.  Quarantine  enforced,  when  —  Importation- 

Inspection. 

6905.  Oaths,  administering. 

6906.  Co-operation  of  officials. 

6907.  Transportation  lines  —  Inspection. 

6908.  Animals  slaughtered  —  Compensation   by 

state  cease,  when. 

6909.  Commissioners'  report. 

6910.  Emergency. 


An  Act  to  provide  for  a  live  stock  sanitary  commission  and  a  state  veterinarian  and  to  prescribe  their 
powers  and  duties  and  to  prevent  ana  suppress  contagious  and  infectious  diseases  among  the  live 
stock  of  the  state  and  to  declare  an  emergency.  [Approved  and  in  force  March  9,  1889;  s-«  l8®9« 
p.  380.  • 

6886.  State  live  stock  sanitary  commission  established —Com- 
missioners' election  —  Term  —  Oath— Veterinary  surgeon.  Sec 

1 .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana^  That  a 
commission  is  hereby  established  which  shall  be  known  under  the  name 
and  style  of  li  The  State  Live  Stock  Sanitary  Commission. "  The  com- 
mission shall  consist  of  three  commissioners  who  are  practical  agricultu- 
rists and  engaged  in  and  identified  with  the  live  stock  interests  of  the  state. 
One  of  said  commissioners  shall  be  elected  for  a  term  of  four  years,  one 
for  a  term  of  three  years,  and  one  for  the  term  of  two  years,  whose  terms 
of  office  shall  commence  upon  the  taking  and  filing  with  the  secretary  of 
state  the  oath  of  office  herein  provided  for,  and  shall  continue  in  office 
until  their  successors  are  elected  and  qualified.  The  said  live  stock  sani- 
tary commission,  as  soon  as  practical  after  its  organization,  [shall]  appoint 
an  experienced,  competent  and  skilled  veterinary  surgeon  for  the  state, 
who  at  the  time  of  his  appointment  shall  be  a  graduate  in  good  standing 
of  a  recognized  college  of  veterinary  surgery,  who  shall  hold  his  office  for 
the  term  of  two  years  and  until  his  successor  shall  be  appointed  and  quali- 
fied, unless  for  cause  he  shall  be  sooner  removed  from  said  office  by  order 
of  said  commission. 

6887.  Commissioners — Nomination  and  confirmation  of—  Suc- 
cessorship.     §  2.  Immediately  on  taking  effect  of  this  act  the  state  board 
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of  agriculture  shall  nominate  and  the  governor  confirm  the  appointment  of 
three  commissioners,  as  provided  for  in  section  one  of  this  act,  and  during 
the  annual  meeting  of  the  state  board  of  agriculture  immediately  preceding 
the  expiration  of  the  term  of  any  commissioner  his  successor  shall  be  nomi- 
nated and  confirmed  by  the  governor  for  a  term  of  four  years. 

6888.  Oaths  of  office.  §  3.  Said  commissioners  and  veterinary  sur- 
geons before  they  enter  upon  the  duties  of  their  said  offices  shall  each  take 
and  subscribe  an  oath  of  office  similar  in  form  to  that  required  of  state 
officers,  and  file  the  same  with  the  secretary  of  state. 

6889.  Compensation.  §  4.  Each  commissioner  shall  receive  the  sum 
of  four  dollars  per  day  and  necessary  expenses  for  the  time  necessarily 
spent  in  the  discharge  of  the  duties  herein  required  of  him,  and  the  said 
veterinary  surgeon  shall  receive  such  sum  for  his  services  as  said  commis- 
sion may,  from  time  to  time,  allow  him,  not  to  exceed  in  any  one  year  the 
rate  of  two  thousand  dollars  per  year,  and  never  to  equal  that  amount 
unless  said  commission  should  require  his  entire  time  to  be  devoted  to 
said  service  during  said  year. 

6890.  Duties  of  commissioners.  §  5.  It  shall  be  the  duty  of  said 
commission  to  protect  the  health  of  the  domestic  animals  of  the  state  from 
all  contagious  or  infectious  diseases  of  a  malignant  character  and,  for  this 
purpose,  said  commission  is  hereby  authorized  and  empowered  to  establish, 
maintain  and  enforce  such  quarantine,  sanitary  and  other  regulations  as  it 
may  deem  necessary:  Provided,  that  the  provisions  of  this  act  shall  not 
apply  to  swine. 

6891.  Duty  of  owner  of  animal.  §  6.  It  shall  be  the  duty  of  any 
person  who  discovers,  or  has  reason  to  believe,  that  any  domestic  animal 
belonging  to  him  or  her,  in  his  care,  or  that  may  come  under  his  observa- 
tion belonging  to  other  parties,  is  affected  with  any  disease  supposed  to  be 
-dangerous,  contagious  or  infectious,  to  immediately  report  such  fact  to  the 
secretary  of  the  board  of  health  of  the  county  where  such  animal  is  situ- 
ated, whose  duty  it  shall  be  to  report  the  fact  to  said  sanitary  commission. 

6892.  Record  of  proceedings.  §  7.  It  shall  be  the  duty  of  said 
secretary  of  such  county  board  of  health  to  keep  a  record  of  all  cases  so 
reported  to  him,  including  the  age,  sex  and  distinguishing  characteristics 
of  such  animals;  and,  it  shall  be  the  duty  of  such  secretary  of  said  board  of 
health  to  immediately  examine,  either  in  person  or  by  a  qualified  person 
appointed  by  him  for  that  purpose,  all  animals  so  reported  to  be  diseased, 
and  if  they  find  that  said  animal  or  animals  are  affected  with  a  contagious 
disease,  to  immediately  report  the  same  to  said  commission  or  some  mem- 
ber thereof  and  the  said  secretary  shall  promptly  take  such  measures  as  he 
shall  deem  most  expedient  to  prevent  the  spread  of  the  disease  until  said 
commission  shall  be  able  to  relieve  him  from  the  charge  and  care  of  such 
animal  or  animals.  All  the  necessary  expenses  necessarily  incurred  by 
said  secretary  of  such  board  of  health  and  his  agents,  in  carrying  out  the 
provisions  of  this  act,  shall  be  paid  in  the  same  manner  as  are  those  of  the 
commission. 

6893.  Duty  as  to  contagious  disease.  §  8.  The  commission,  or 
any  member  thereof  to  whom  the  existence  of  any  infectious  or  contagious 
disease  of  domestic  animal  or  animals  is  reported,  shall  forthwith  proceed 
to  the  place  where  such  domestic  animal  or  animals  are  and  examine  the 
same,  and  if  in  his  or  their  opinion  any  infectious  or  contagious  disease 
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exists,  he  or  they  shall  prescribe  such  temporary  quarantine  and  regula- 
tions as  will  prevent  the  spread  of  the  contagion  or  infection  and  notify 
the  state  veterinarian,  who  shall  forthwith  proceed  to  the  place  where  the 
said  contagious  or  infectious  disease  is  said  to  exist  and  examine  said 
animal  or  animals  and  repbrt  his  finding  to  said  commission,  who  shall  at 
once  prescribe  and  apply  such  rules  and  regulations  as  in  their  judgment 
the  exigencies  of  the  case  may  require  for  the  effectual  suppression  and 
eradication  of  the  disease;  and,  for  that  purpose,  the  said  commission  may 
list  and  describe  the  domestic  animals  affected  with  such  disease  and  those 
which  have  been  exposed  thereto,  and  include  within  the  affected  district 
or  premises  so  defined  and  quarantined  with  reasonable  certainty  as  would 
lead  to  their  identification,  and  no  domestic  animal  liable  to  become  in- 
fected with  the  disease,  or  capable  of  communicating  the  same,  shall  be 
permitted  to  enter  or  leave  the  district,  premises  or  grounds  so  quarantined 
except  by  authority  of  the  commission.  The  said  commission  shall  also, 
from  time  to  time,  give  and  enforce  such  directions  and  prescribe  such 
rules  and  regulations  as  to  separating,  mode  of  handling,  treating,  feeding 
and  caring  for  such  diseased  and  exposed  animals  as  shall  be  necessary  to> 
prevent  the  two  classes  of  animals  from  coming  in  contact  with  each  other, 
and  perfectly  isolate  them  from  all  other  domestic  animals  of  the  same  class 
which  have  not  been  exposed  thereto,  and  which  are  susceptible  to  becom- 
ing infected  with  the  disease;  and  the  said  commission  and  veterinarian  are 
hereby  authorized  and  empowered  to  enter  upon  any  ground  or  premises 
and  in  to  any  building  upon  such  premises,  when  and  wherever  it  may  be 
necessary  to  enter,  to  fully  carry  out  the  provisions  of  this  act.  When  in 
the  opinion  of  said  commission  it  shall  be  necessary,  in  order  to  prevent 
the  further  spread  of  any  contagious  or  infectious  disease  among  the  live 
stock  of  the  state,  to  destroy  animals  affected  with,  or  which  have  been 
exposed  to,  any  such  disease,  it  shall  determine  what  animals  shall  be 
slaughtered,  and  appraise  the  same  as  hereinafter  provided,  and  cause  the 
same  to  be  slaughtered  and  the  carcasses  disposed  of  as  in  their  judgment 
will  best  protect  the  health  of  domestic  animals  in  that  locality. 

6894.  Quarantine  and  other  regulations.  §  9.  When  the  commis- 
sion shall  have  determined  the  quarantine  and  other  regulations  necessary 
to  prevent  the  spread  among  domestic  animals  of  any  malignant,  conta- 
gious or  infectious  disease  found  to  exist  among  the  live  stock  of  the  state 
and  given  their  orders  as  hereinbefore  provided  prescribing  quarantine  and 
other  regulations,  it  shall  notify  the  governor  of  the  state  thereof,  whose 
duty  it  shall  be  to,  at  once,  issue  his  proclamation  proclaiming  the  boundary 
of  such  quarantine  as  fixed  by  such  commission,  together  with  the  orders, 
rules  and  regulations  prescribed  by  said  commission,  which  proclamation 
may  be  published  by  written  or  printed  handbills  posted  within  the  bound- 
aries or  on  the  lines  of  the  district,  premises,  places  or  grounds  quaran- 
tined: Provided,  however ■,  that  if  the  commission  decide  that  it  is  not  nec- 
essary, by  reason  of  the  limited  extent  of  the  district  in  which  such  diseases 
exist,  that  a  proclamation  should  be  issued,  then  none  shall  be  issued,  but 
such  commission  shall  give  such  notice  as  may  to  it  seem  best  to  make  the 
quarantine  established  by  it  effective. 

6895.  Destruction  of  animals  —  Appraisal.  §  10.  Whenever  said 
commission  shall  direct  the  killing  of  any  domestic  animal  or  animals,  it 
shall  be  the  duty  of  the  commissioners  to  appraise  the  animal  or  animals 
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condemned,  and  in  fixing  the  value  thereof  the  commissioners  shall  be 
governed  by  the  value  of  said  animal  or  animals  at  the  date  of  appraise- 
ment. 

6896.  Animals  killed — Compensation.  §11.  When  any  live  stock 
shall  be  appraised  and  killed  by  order  of  the  commission,  it  shall  issue  to 
the  owner  of  said  live  stock  so  slaughtered  a  certificate  showing  the  num- 
ber and  kind  of  animals  killed,  for  what  reason  killed,  and  the  amount,  in 
their  judgment,  to  which  the  owner  is  entitled  for  said  animals  from  the 
state,  and  report  the  same  to  the  governor  of  the  state,  which  certificate, 
if  approved  by  the  governor,  shall  be  presented  to  the  auditor  of  state, 
who  shall  draw  his  warrant  therefor  on  the  state  treasury,  payable  out  of 
any  moneys  in  the  treasury  not  otherwise  appropriated. 

6897.  Limitation  on  compensation.  §  12.  When  any  animal  or 
animals  are  slaughtered  under  the  provisions  of  this  act,  by  order  of  the 
commission,  the  owner  thereof  shall  be  paid  therefor  the  appraised  value 
as  fixed  by  the  appraisement  hereinbefore  provided  for:  Provided,  however \ 
that  the  right  to  payment  for  animals  slaughtered  by  order  of  the  commission 
under  the  provisions  of  this  act  shall  not  extend  to  the  owners  of  animals 
which  have  been  brought  in  to  the  state  in  a  diseased  condition,  or  from  a 
state,  country,  territory  or  district  in  which  the  disease  with  which  the 
animal  is  affected,  or  to  which  it  has  been  exposed,  exists.  Nor  shall  any 
animal  be  paid  for  by  the  state  which  may  have  been  brought  in  to  the 
state  in  violation  of  any  law  or  quarantine  regulation  thereof,  or  the  owner 
of  which  shall  have  violated  any  of  the  provisions  of  this  act,  or  dis- 
regarded any  rule,  regulation  or  order  of  the  live  stock  sanitary  com- 
mission, or  any  member  thereof,  made  under  the  provisions  of  this  act. 
Nor  shall  any  animal  be  paid  for  by  the  state  which  came  into  the  posses- 
sion of  the  claimant  with  the  claimant's  knowledge  that  such  animal  was 
diseased,  or  was  suspected  of  any  disease,  or  having  been  exposed  to  any 
contagious  or  infectious  disease. 

6898.  Unlawful  possession  of  animals.  §  13.  Any  person  who 
shall  have  in  his  possession  any  domestic  animal  affected  with  any  conta- 
gious or  infectious  disease,  knowing  such  animal  to  be  so  affected,  or 
after  having  received  notice  that  such  animal  is  so  affected,  who  shall  per- 
mit such  animal  to  run  at  large,  or  who  shall  keep  such  animal  where  other 
domestic  animals  not  affected  by,  or  previously  exposed  to,  such  disease 
may  be  exposed  to  its  contagion  or  infection,  or  who  shall  sell,  ship,  drive, 
trade  or  give  away  such  diseased  animal  or  animals  which  have  been  ex- 
posed to  such  infection  or  contagion,  or  who  shall  move  or  drive  any  do- 
mestic animal  in  violation  of  any  direction,  rule,  regulation  or  order  es- 
tablishing or  regulating  any  quarantine,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  fined  in  any  sum  not  less 
than  ten  dollars  nor  more  than  five  hundred  dollars  for  each  of  such 
diseased  or  exposed  domestic  animals  which  he  shall  have  thus  permitted 
to  run  at  large,  sell,  ship,  drive,  trade  or  give  away  in  violation  of  the  pro- 
visions of  this  act:  Provided,  that  any  owner  of  any  domestic  animal  which 
has  been  with  or  exposed  to  any  contagious  or  infectious  diseases  may  dis- 
pose of  the  same  after  having  obtained  from  the  state  veterinarian  a  cer- 
tificate of  health  for  such  animal  or  animals. 

6899.  Unlawful  bringing  in  to  state.  §  14.  Any  person  or  corpo- 
ration who  shall  knowingly  bring  in  to  the  state  any  domestic  animal  or  ani- 
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mals  which  are  infected  with  any  contagious  or  infectious  disease,  or  any 
animal  or  amimals  which  have  been  exposed  to  any  such  contagious  or  in- 
fectious disease  shall,  for  every  such  offense,  forfeit  and  pay  to  the  state 
not  less  than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  to 
be  recovered  by  suit  in  the  name  of  the  state. 

6900.  Hindering  etc.  examination.  §  15.  Any  person  who  owns 
or  is  in  possession  of  live  stock  which  is  infected,  or  which  is  reported 
under  the  provisions  of  this  act  to  be  infected  with  any  contagious  or  in- 
fectious disease,  who  shall  wilfully  prevent  or  refuse  to  allow  the  state  vet- 
erinarian or  commission,  or  other  authorized  officer  or  officers  to  examine 
such  stock,  or  shall  hinder  or  obstruct  the  state  veterinarian  or  other 
authorized  officer  or  officers  in  any  examination  of,  or  in  attempts  to  examine 
such  stock  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  in  any  sum  not  less  than  ten  dollars  nor  more  than 
five  hundred  dollars. 

6901.  Violation  of  act — Evasion  etc.  §  16.  Any  person  who  shall 
knowingly  violate,  disregard,  evade  or  attempt  to  violate,  disregard  or 
evade  any  of  the  provisions  of  this  act,  or  who  shall  knowingly  violate,  dis- 
regard or  evade  any  of  the  rules,  regulations,  orders  or  directions  of  the 
live  stock  sanitary  commission  establishing  and  governing  quarantine, 
shall  be  deemed  guilty  of  a  misdemeanor  and,  upon  conviction  thereof, 
shall  be  fined  in  any  sum  not  less  than  ten  dollars  nor  more  than  five  hun- 
dred dollars. 

6902.  Supplies  etc.,  purchase  of.  §  17.  The  commission  provided 
for  in  this  act  shall  have  power  to  employ  at  the  expense  of  the  state  such 
persons  and  purchase  suqh  supplies  and  materials  as  may  be  necessary  to 
carry  into  full  effect  all  necessary  orders  given  by  it. 

6903.  Sheriff  etc.  execute  orders,  when  —  Arrests.  §  18.  The 
commissioners  shall  have  power  to  call  upon  any  sheriff,  deputy  sheriff  or 
constable  to  execute  their  orders,  and  such  officers  shall  obey  the  orders 
of  said  commissioners,  and  the  officers  performing  such  duties  shall  receive 
compensation  therefor  as  is  provided  by  law  for  like  services,  and  shall  be 
paid  therefor  in  like  manner  as  other  expenses  of  said  commission  are 
paid.  And,  any  officer  may  arrest  and  take  before  any  justice  of  the  peace 
of  the  county  any  person  found  violating  any  of  the  provisions  of  this  act, 
and  such  officer  shall  immediately  notify  the  prosecuting  attorney  of  such 
arrest,  whose  duty  it  shall  be  to  prosecute  the  person  so  offending  accord- 
ing to  law. 

6904.  Quarantine  prescribed,  when —Importation  —Inspection. 
§  19.  Whenever  the  governor  of  the  state  shall  have  good  reason  to  believe 
that  dangerous,  contagious  or  infectious  disease  has  become  epizo6tic  in 
certain  localities  in  other  states,  territories  or  countries,  or  that  there  are 
conditions  which  render  such  domestic  animals  from  such  infected  districts 
liable  to  convey  such  disease,  he  shall  by  proclamation  prohibit  the  impor- 
tation of  any  live  stock  of  the  kind  diseased  in  to  the  state,  unless  accom- 
panied by  a  certificate  of  health  given  by  a  duly  authorized  veterinary 
surgeon,  and  all  such  animals  arriving  in  this  state  shall  be  examined  im- 
mediately by  said  commission  or  some  member  thereof,  and  if  he  or  they 
deem  it  necessary,  he  or  they  shall  have  said  animal  inspected  by  the  state 
veterinary  surgeon,  and  if,  in  his  opinion,  there  is  any  danger  of  contagion 
or  infection,  they  shall  be  placed  in  close  quarantine  until  such  danger  of 
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contagion  or  infection  is  passed,  when  they  shall  be  released  by  order  of 
said  commission  or  some  member  thereof. 

6905.  Oaths,  administering.  §  20.  For  the  purposes  of  this  act, 
each  member  of  the  live  stock  sanitary  commission  is  hereby  authorized  to 
administer  oaths  and  affirmations. 

6906.  Co-operation  with  kindred  officials.  §  21.  The  commis- 
sion is  hereby  authorized  and  required  to  co-operate  with  any  board,  com- 
mission or  officer  acting  under  any  present  or  future  act  of  the  congress  of 
the  United  States  for  the  suppression  and  prevention  of  contagious  and 
infectious  diseases  among  domestic  animals,  and  the  same  right  of  entry, 
inspection  and  condemnation  of  diseased  animals  upon  private  premises 
is  hereby  granted  to  the  United  States  board,  commission  or  officer  as  is 
hereby  granted  to  the  state  live  stock  sanitary  commission. 

6907.  Transportation  lines — Inspection — Expenses,  how  paid. 
§  22.  Whenever  it  is  deemed  necessary  by  the  state  live  stock  sanitary  com- 
mission to  supervise  and  inspect  any  of  the  lines  of  transportation  in  this 
state  and  the  stock  yards  in  connection  with  the  same,  suitable  inspectors 
shall  be  appointed  by  said  commission  whose  duty  it  shall  be  to  examine 
such  lines  of  transportation  and  stock  yards  as  to  condition,  manner  of 
transporting  stock,  and  such  other  matters  as  such  commission  may  direct, 
and  report  such  examination  in  detail  to  said  commission,  and  the  expense 
of  such  examination  shall  be  paid  by  the  corporation  or  corporations  or 
individuals  in  charge  of  such  lines  of  transportation  or  stock  yards.  Any 
such  corporation,  corporations  or  individuals  owning  or  operating  such 
lines  of  transportation  or  stock  yards  shall  conform  promptly  to  all  regula- 
tions made  by  said  sanitary  commission  of  which  they  shall  have  notice 
from  such  commission,  and  for  any  neglect  or  omission  to  comply  with 
such  regulations  as  herein  provided,  they  shall  be  subject  to  the  fines  and 
penalties  in  this  act  provided,  to  be  enforced  and  collected  according  to 
the  provisions  of  this  act. 

6908.  Slaughtered  animals— Compensation  by  state  cease, 
when.  §  23.  That  whenever  by  act  of  the  congress  of  the  United  States 
the  payment  of  the  appraised  value  of  domestic  animals  slaughtered  for  the 
purpose  of  preventing  the  spread  of  infectious  a~nd  contagious  diseases 
among  any  class  or  classes  of  domestic  animals  in  the  several  states  shall 
have  been  provided  and  the  necessary  appropriation  for  such  payment  out 
of  the  national  treasury  made  by  such  act  of  congress,  then  from  and  after 
that  date  there  shall  be  no  further  payment  made  out  of  the  state  treasury 
for  domestic  animals  of  the  class  or  classes  payment  for  which  is  so  pro- 
vided by  said  act  or  acts  of  congress,  by  order  of  said  state  live  stock  san- 
itary commission. 

6909.  Report  by  commission.  §  24.  The  state  live  stock  sanitary 
commission  shall  make,  annually,  a  detailed  report  of  its  doings,  to  the  gov- 
ernor, which  report  shall,  by  the  governor,  be  transmitted  to  the  legislature 
at  its  next  regular  or  called  session. 

6910.  Emergency.  §  25.  That  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act;  therefore,  the  same  shall  be  in  force  from 
and  after  its  passage. 
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Notes  to  Chapter  11. 
ANIMALS. 

2637.  Powers  of  county  board.  The  common  law  is  in  force  in  this  state  as  to 
animals  running  at  large,  except  so  far  as  domestic  animals  are  permitted  to  run  at 
large  by  the  board  of  commissioners,  as  provided  for  in  this  section.  Therefore,  it 
becomes  the  duty  of  the  owner  to  keep  such  animals  confined  to  their  own  premises. 
It  is  the  duty  of  the  owner  of  domestic  animals  to  fence  them  in,  where  they  are  such 
as  can  be  fenced  against;  it  is  not  the  duty  of  his  neighbor  to  fence  them  out.  It  does 
not,  however,  follow  as  a  necessity  that  the  owners  of  such  animals  suffered  to  run  at 
large,  or  to  trespass  upon  the  lands  of  others,  are  thereby  rendered  responsible  for  all 
injurious  acts  committed  by  such  animals  while  away  from  the  premises  of  the  owner. 
Such  owner  is  not  liable  because  of  a  negligent  failure  to  keep  a  domestic  animal  con- 
fined on  his  own  premises,  except  for  the  consequences  which  may  be  anticipated  be- 
cause of  its  well  known  disposition  and  habits,  unless  it  is  possessed  of  a  vicious  dis- 
position of  which  he  had  notice;  so  that  in  an  action  for  damages  for  personal  injuries 
sustained  by  the  plaintiff  by  being  attacked  by  a  cow  belonging  to  the  defendant, 
which  he  permitted  to  run  at  large,  a  complaint  is  defective  that  fails  to  allege  that  the 
animal  .possessed  a  vicious  disposition  or  propensity  which  inclined  it  to  attack  man- 
kind. Without  such  allegation  there  is  no  charge  —  necessarily —  that  defendant  had 
notice  of  any  such  evil  disposition.  Wherefore,  as  the  wilful  conduct  of  the  animal 
in  attacking  the  plaintiff  was  not  such  as  the  defendant  had  a  right  to  expect,  or 
might  anticipate,  he  is  not  responsible  for  the  injury  by  such  unexpected  and  wilful 
conduct;  Klenberg  v.  Russell,  125-533. 

2637-8.  Animals — Power  of  county  board.  An  order  made  by  a  board  of  county 
commissioners,  under  these  sections,  directing  that  certain  animals  be  allowed  to 
pasture  or  run  at  large  on  the  uninclosed  lands  or  public  commons  within  the  county 
is  an  administrative  —  not  judicial  — act.  An  appeal  will  not  lie  from  such  an  order ; 
Farley  v.  Board  etc.,  126-470. 

2639.  Taking  up.  This  section  and  the  statute  generally  on  the  subject  matter 
thereof  do  not  apply  to  cases  where  animals  escape  from  the  inclosure  of  the  owner 
and  he,  at  once,  makes  diligent  search  for  them  (Jones  v.  Clouser,  114-388).  Such 
animals  can  not  be  considered  as  running  at  large  within  the  contemplation  of  the 
statute.  It  follows  that  a  supervisor  who  takes  up  and  impounds  sheep  which  have  thus 
escaped  can  not  recover  for  feeding  and  caring  for  them,  in  a  personal  action  against 
the  owner;  M' Bride  v.  Hickliu,  124-499. 

The  purpose  of  this  section  is  to  coerce  the  owners  of  domestic  animals  to  keep 
them  within  their  own  inclosures,  unless  there  is  a  proper  order  of  the  county  board 
allowing  them  to  run  at  large  ;  Nafe  v.  Leiter,  103-138  ;  Jones  v.  Clouser,  114-388. 
The  section  has  no  reference  to  animals  that  have  strayed  from  their  owners.  It  ap- 
plies to  animals  suffered  to  run  at  large  where  there  is  no  proper  order  authorizing 
owners  to  allow  their  animals  to  run  at  large.  A  person  who  seizes  domestic  animals 
under  this  and  like  statutes  is  held  to  a  strict  conformity  to  the  law  and  can  detain 
them  only  for  the  causes  stated  in  the  statute;  Jones  v.  Clouser,  114-388,  citing 
Anderson  v.  Worley,  104-165  ;  Nafe  v.  Leiter,  103-13S  ;  James  v.  Fowler,  90-563. 

2643a.  Road  supervisor  to  take  up.  (a)  In  an  action  to  recover  damages  for  in- 
juries sustained  from  being  butted  by  a  ram,  a  complaint  alleging  that  the  animal  had 
the  habit  of  attacking  and  butting  mankind  and,  in  consequence  of  said  propensity, 
attacked  the  son  of  the  plaintiff,  inflicting  serious  injuries,  is  sufficient,  without  a 
specific  allegation  that  it  was  dangerous  or  vicious.  (6)  In  such  an  action  the  plaintiff 
is  not  required  to  allege  that  the  animal  was  not  confined.  If  he  was  confined  it  is 
an  affirmative  defense  which  the  defendant  must  allege  and  prove,  (c)  To  give  a  mis- 
chievous or  vicious  animal  the  freedom  of  a  pasture  field  and,  thereby,  afford  an  op- 
portunity to  injure  and  molest  any  person  who  may  have  occasion  to  go  in  to  or  pass 
through  the  field  is  not  confinement  in  the  eye  of  the  law.  (d)  In  such  a  case  when 
the  complainant  alleges  the  malicious  or  vicious  propensity  of  the  animal,  the  injury 
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resulting  therefrom  and  the  scienter,  he  makes  out  a  prima  facie  case,  which  the  de- 
fendant must  meet,  either  by  a  denial  or  by  an  answer  which  confesses  and  avoids  the 
alleged  cause  of  action;  Graham  v.  Payne,  122-405. 

2661b,  c.  Dog  fond  —  Use  and  custody,  (a)  This  statute,  providing  for  the  pay- 
ment, by  a  township,  for  sheep  killed  and  maimed  by  dogs,  does  not  confine  the  right 
to  recover,  for  sheep  killed,  to  persons  engaged  in  sheep  husbandry.  It  includes  all 
citizens  who  are  the  owners  of  sheep  kept  in  the  township.  Therefore,  a  complaint 
that  alleges  that  the  sheep  killed  and  injured  were  owned  and  pastured  on  the  farm 
of  the  plaintiff  in  the  township  is  not  bad  for  failing  to  allege  that  the  plaintiffs  were 
engaged  in  sheep  husbandry  and  that  the  sheep  were  owned  and  kept  by  them  in  the 
course  of  business  as  sheep  raisers,  (b)  The  statute  requires  the  owners  of  sheep 
killed  or  maimed  by  dogs,  within  ten  days  from  the  time  thereof  to  report  to  the  trus- 
tee of  his  township,  under  oath,  the  loss  and  injury.  The  statute  is  mandatory  and  in 
an  action  founded  on  this  statute  the  complaint  must  allege  the  filing  of  a  sworn 
statement  with  the  trustee  in  compliance  with  the  law;  Columbia  Tp.  v.  Pipes,  122- 

6877.  Cruelty  to  animals — Misdemeanor.  This  statute  (of  1889)  "concerning 
cruelty  to  animals,  providing  penalties"  etc.,  superseded  and  repealed  section  2101, 
relating  to  cruelty  to  animals  and  the  imposition  of  penalties  therefor.  Under  this  stat- 
ute (§§  6877-86)  a  prosecution  may  be  maintained  for  the  mutilation  of  a  dog,  and 
in  its  terms  the  statute  is  broad  enough  to  include  both  dogs  listed  for  taxation  and 
unlisted  dogs.  In  a  prosecution,  by  affidavit  and  information,  for  the  mutilation  of  a 
dog,  it  is  not  necessary  that  the  affidavit  shall  describe  the  injury.  The  statute  does 
not  do  so  and,  unless  some  sufficient  reason  exists  for  greater  particularity,  it  is  suffi- 
cient to  follow  the  language  of  the  statute;  State  v.  Giles,  125-124. 
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Chapter  13. 
ASSIGNMENTS. 


SBC. 

691 1.    Failing  debtor  may  make— Trustee's   ap- 
pointment. 


SEC. 

691a.    Fraud,  prevention  of — Examination  of  1 
signor  and  others. 


An  Act  to  amend  section  one  (1)  and  section  fifteen  (15)  of  an  act  providing  for  voluntary  assignments 
of  personal  and  real  property  in  trust  for  the  benefit  of  creditors  and  regulating  the  mode  of 
administering  the  same,  approved  March  5th,  1859.  [Approved  March  6, 1891;  in  force  June  10, 
1891 ;  S.,  1891,  p.  3x3. 

6911.  [2662]  Failing  debtor  may  make— Trustee,  appointment 

of.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana, 
That  section  one  (i)  of  an  act  providing  for  voluntary  assignment  of  personal 
and  real  property  in  trust  for  the  benefit  of  creditors  and  regulating  the 
mode  of  admitting  [administering],  the  same,  approved  March  5th,  1859, 
the  same  being  section  2662  of  the  Revised  Statutes  of  1881,  be  amended 
so  as  to  read  as  follows:  Section  one  (1).  Any  debtor  or  debtors  in  em- 
barrassed or  failing  circumstances  may  make  a  general  assignment  of  all 
his  or  their  property  in  trust  for  the  benefit  of  all  his  or  their  bona  fide 
creditors,  and  all  assignments  hereafter  made  by  such  person  or  persons 
for  such  purpose,  except  as  provided  for  in  this  act,  shall  be  deemed 
fraudulent  and  void.  Any  debtor  or  debtors  in  embarrassed  or  failing 
circumstances  and  making  a  general  assignment  of  all  of  his  or  their  prop- 
erty as  provided  herein,  may  select  his  or  their  trustee,  who  shall  serve  and 
qualify,  unless  creditors  representing  in  amount  one-half  of  the  liabilities 
of  the  embarrassed  debtor  or  debtors  petition  the  court  for  the  removal  of 
the  trustee  and  the  appointment  of  another  trustee.  If  such  request  be 
made  it  shall  be  the  duty  of  the  circuit  or  superior  court,  or  judge  thereof, 
in  which  said  embarrassed  debtor  or  debtors  reside  at  once  to  appoint  a 
suitable  disinterested  party  to  act  as  trustee  inplace  of  the  one  removed. 

6012.  [2676]  Fraud,  how  prevented  —  Examination  of  assignor 
and  others.  §  2.  That  section  15  of  the  above  entitled  act  be  amended 
to  read  as  follows:  Section  15.  That  if  any  creditor  or  the  trustee  by  pe- 
tition duly  verified  shall  ask  the  court  for  the  examination  of  the  assignor 
or  any  one  to  whom  any  part  of  his  property  has  been  transferred  within 
six  months  previous  to  the  assignment,  the  circuit  or  superior  court,  or  the 
judge  thereof  in  vacation,  may  issue  an  order  for  the  examination  of  the 
assignor  or  the  person  or  persons  or  officers  of  corporations  or  associations 
to  whom  such  transfer  is  believed  to  have  been  fraudulently  made,  and  all 
persons  alleged  to  have  been  concerned  in  such  transfer,  and  have  such 
person  or  persons  brought  before  such  court  or  judge  and  on  oath  be  com- 
pelled to  answer  all  questions  put  to  said  person  or  persons  pertinent  to 
the  alleged  transaction,  and  such  court  or  judge  shall  have  power  to  stay 
further  transfers  and  to  subject  such  property  as  has  been  fraudulently 
withheld  or  transferred  to  the  operation  of  the  general  trust,  and  such 
assignor,  person  or  persons  shall  be  interrogated  or  be  compelled  to  answer 
all  questions  propounded  to  them  concerning  the  disposition  of  the  prop- 
erty of  the  assignor;  and  the  assignor  may  be  interrogated  and  compelled 
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to  answer  all  questions  propounded  to  him  concerning  the  management  of 
his  business  and  affairs  for  the  six  months  last  past  previous  to  the  assign- 
ment and  said  assignor  shall  be  compelled  to  produce  all  books,  papers  and 
accounts  in  reference  to  his  business  affairs  during  the  six  months  last 
preceding  his  assignment* 
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Notes  to  Chapter  1 3. 
ASSIGNMENTS. 

2262.  Falling  debtor  may  make.  In  the  absence  of  allegation  or  evidence  that  a 
deed  of  general  assignment  is  made  with  an  actual  intent  to  cheat,  hinder  or  delay 
creditors,  it  is  only  where  such  deed  contains  directions  which  are  actually  hostile  to 
or  in  disregard  of  some  express  position  of  the  statute,  or  where  it  is  apparent  there- 
from that  it  was  not  the  intent  of  the  assignor  to  bring  his  estate  under  the  control  of 
the  court  and  secure  its  distribution  according  to  the  law  regulating  voluntary  assign- 
ments that  such  a  deed  will  be  held  fraudulent  and  void  per  se  under  this  section. 
If  such  a  deed  contains  a  provision  preferring  one  creditor  over  another,  such  provis- 
ion will  be  held  void;  but  the  deed,  as  constituting  a  valid  statutory  assignment,  will 
be  upheld;  Grubbs  v.  King,  117-246. 

This  statute  provides  only  for  a  general  assignment  of  all  a  debtor's  property  for 
the  benefit  of  all  his  creditors.  When  that  is  attempted  the  statute  must  be  complied 
with,  or  the  assignment,  without  regard  to  actual  fraud,  will  be  held  fraudulent  and 
void.  On  the  other  hand  an  assignment  by  a  debtor  for  the  benefit  of  a  part  of  his 
creditors,  in  order  to  be  held  void  must  be  actually  fraudulent.  The  statute  does  not 
prevent  bona  fide  preferences  of  one  creditor  over  another  (modifying  Thompson  v. 
Parker,  83-96,  in  so  far  as  it  conflicts).  Therefore,  a  conveyance  by  a  debtor  of  all 
his  property  subject  to  execution,  for  the  benefit  of  certain  creditors  named,  to  the 
exclusion  of  other  creditors,  with  the  avowed  purpose  of  giving  to  the  creditors  named  a 
preference  over  those  not  named,  is  not  within  this  section  and  is  valid  and  a  reservation 
in  such  conveyance  that  the  surplus,  if  any,  should  be  paid  to  the  grantor's  wife,  does 
not  render  the  conveyance  void;  Hays  v.  Hostettcr,  125-61. 

2663.  How  made.  In  the  absence  of  actual  fraud,  a  deed  of  assignment,  under 
this  statute,  will  be  upheld  as  a  valid  general  assignment,  non  obstante,  a  provision 
that  certain  creditors  shall  be  preferred.  Such  a  provision  will  be  controlled  and  an- 
nulled by  force  of  the  statute;  Schwab  v.  Lemon,  111-55. 

When  a  debtor  makes  an  assignment  under  this  statute,  the  title  to  his  real  estate 
passes  from  him  to  the  assignee,  on  the  recording  of  the  deed  of  assignment.  A  sale 
of  the  real  estate  by  the  assignee  is  a  judicial  sale,  within  the  meaning  of  section 
2508;  Elliott  v.  Cale,  1 13-393- 

(a)  Action  for  partition  by  the  assignee  of  an  insolvent  debtor.  An  allegation  in 
the  complaint  that  the  deed  of  assignment  was  "duly"  filed,  and  recorded  in  the 
recorder's  office,  of  the  county  in  which  the  assignor  resided  and  in  which  the  real  es- 
tate is  situated,  shows  a  compliance  with  the  requirement  of  this  section,  that  the 
deed  shall  be  filed  with  the  recorder  of  the  county  in  which  the  assignor  resides,  within 
ten  days  after  its  execution,  and  be  recorded  as  other  deeds,  (b)  In  such  an  action  the 
deed  of  assignment  is  not  its  foundation,  wherefore,  such  assignee,  as  plaintiff,  is  not 
required  to  file  a  copy  of  the  instrument  with  the  complaint  as  an  exhibit;  Jewett  v. 
Perrette,  127-98. 

2670.  Bxemption.  Where  a  statute,  which  confers  the  right  of  exemption,  also 
prescribes  the  manner  in  which  the  debtor  may  avail  himself  of  it,  his  failure  to  make 
his  claim  and  act  at  the  time  and  in  the  manner  prescribed  is  a  waiver  of  the  privilege. 
This  section  provides  that  a  debtor  who  has  executed  a  general  assignment  for  the 
benefit  of  his  creditors  must  claim  and  have  set  off  to  him  at  the  time  of  the  appraise- 
ment the  property  which  he  desires  to  have  exempted.  He  can  not  after  the  real  estate 
has  been  sold  in  discharge  of  liens,  claim  an  exemption  out  of  the  residue  of  the  pro- 
ceeds remaining  in  the  hands  of  the  commissioner;  Graves  v.  Hinkle,  120-159. 

2671.  Duties  of  trustee.  It  is  made  the  duty  of  the  assignee  to  sell  the  property  as 
it  comes  to  bim,  so  soon  as  possible  after  filing  the  appraisement  required  by  the 
statute,  after  giving  thirty  days'  notice,  in  the  manner  provided  for.  An  assignee  can 
not,  as  a  matter  of  course,  maintain  an  action  for  partition.  No  doubt,  in  a  proper 
case,  he  may  —  if  by  virtue  of  his  trust  he  is  a  tenant  in  common  of  real  estate  —  on 
a  proper  showing,  obtain  an  order  from  the  court  to  bring  and  maintain  an  action  for 
partition;  unless,  however,  it  is  made  to  appear  by  the  assignee  that  it  will  be  to  the 
interest  of  his  trust  to  bring  an  action  to  sever  the  joint  estate — and  only  then,  by 
direction  of  the  court  is  he  within  the  authority  which  the  statute  confers;  Jewett  v. 
Perrette,  127-99. 
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Chapter  14. 
BANKS. 

jurr.  I 

2.     Savings  banks  I 

ARTICLE  2  —  SAVINGS  BANKS. 

see.  I 

€913.    Pay  of  officers — Trustees  as  agents.  | 

Ax  Act  to  amend  section  49  of  an  act  entitled  "  An  act  to  amend  the  xcth,  xoth,  31st  and  43d  sections  of 
an  act  approved  May  13, 1869,"  entitled  "  An  act  to  provide  for  the  organization  of  savings  banks 
and  the  safe  and  proper  management  of  their  affairs.  (Approved  March  7,  1873).  [Approved 
February  37, 1891 ;  in  force  June  10,  1891;  S.,  1891,  p.  49. 

6913-  [275*]  Pay  of  officers  —  Trustees  as  agents  etc.  —  Au- 
ditor's approval.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  That  said  section  forty-nine  of  said  act  be  and  the  same  is 
hereby  so  amended  as  to  read  as  follows,  viz. :  Section  49.  It  shall  be  lawful 
to  pay  trustees  of  savings  banks,  acting  as  officers  or  agents  of  the  same 
whose  duties  require  and  receive  their  regular  and  faithful  attendance  at 
the  bank,  such  compensation  as  in  the  opinion  of  the  majority  of  the  board 
of  trustees,  shall  be  just  and  reasonable;  but,  such  majority  shall  not  include 
any  trustee  or  trustees,  to  whom  such  compensation  shall  be  voted,  and  the 
vote  fixing  or  altering  the  compensation  of  any  officer  or  agent,  who  is  also 
a  trustee,  shall  be  transmitted  to  the  auditor  of  state,  with  the  names  of  the 
yeas  and  nays  upon  such  vote  for  his  information,  and  when  the  deposits 
of  any  savings  bank  shall  reach  or  exceed  the  sum  of  $150,000  the  trustees 
may,  with  the  written  approval  of  the  auditor  of  state,  allow  the  president 
for  his  services  a  sum  not  exceeding  one  thousand  dollars  per  annum  and, 
with  the  like  consent,  may  allow  each  member  of  the  finance  committee  not 
exceeding  the  rate  of  six  hundred  dollars  per  annum  for  their  services ; 
such  committee,  however,  not  to  exceed  three  members,  and  when  the  de- 
posits of  any  savings  bank  shall  reach  or  exceed  five  hundred  thousand 
dollars  the  trustees  may  with  the  written  approval  of  the  auditor  of  state 
allow  the  president  of  such  bank  for  his  services  a  sum  not  exceeding 
fifteen  hundred  dollars  per  annum  and  with  the  like  consent  may  allow 
each  member  of  the  finance  committee  not  exceeding  the  rate  of  seven 
hundred  and  fifty  dollars  per  annum  for  their  services,  such  committee, 
however,  not  to  exceed  three  members.  And  when  the  deposits  of  any 
savings  bank  shall  reach  or  exceed  nine  hundred  thousand  dollars  the  trus- 
tees may,  with  the  written  approval  of  the  auditor  of  state,  allow  the  presi- 
dent of  such  bank  for  his  services  a  sum  not  exceeding  two  thousand  dol- 
lars per  annum  and,  with  the  like  consent,  may  allow  each  member  of  the 
finance  committee  not  exceeding  one  thousand  dollars  per  annum  for  their 
services,  such  committee,  however,  not  to  exceed  three  members. 
27 
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Chapter  15. 
BENEVOLENT  INSTITUTIONS. 


3- 

y. 

6. 


Governtnt, 

Board  of  state  charities. 

School  for  feeble  minded  youth. 


The  insane. 

Soldiers'  and  Sailors  Orphans'  Home* 


ARTICLE  3  — GOVERNMENT. 


SEC. 

69 14 .  Three  boards  of  trustees  —Officers—  Bonds. 

6915.  Election  by  general  assembly— Vacancy. 

6916.  Repealing  clause. 

6917.  Eastern  Insane  Hospital  — Trustees*  boards 

abolished. 

6918.  Trustees'  boards  created— Election— Terms. 

6919.  Trustees'  duties. 

6920.  Emergency. 

6941.  Pupils1  labor— Hiring  out  prohibited. 


SBC. 

6922, 
6923. 


Industrial  education— Teachers  hired  for. 

„  „  Object -Self  support  after  discharge. 

6924.  Materials— Machinery— Purchase  of. 

6925.  Results,  sale  of— Minimum  price. 

6926.  Sale — Proceeds  of— Disposal  of. 

6927.  Tools  etc.— Appropriation  for. 

6928.  Repealing  clause. 

6929.  Contracts  existing  not  abrogated. 


An  Act  providing  for  the  election  by  the  general  assembly  of  the  state  of  Indiana  of  three  trustees 
each  for  the  Indiana  Hospital  for  the  Insane,  the  Institution  for  the  Education  of  the  Blind  and  the 
Institution  for  the  Deaf  and  Dumb  and  to  repeal  an  act  entitled  An  act  providing  for  the  better 
government  and  management  of  the  Hospital  for  the  Insane,  the  Asylum  for  the  Blind  and  the  Insti- 
tution for  the  Deaf  and  Dumb,  repealing  all  laws  or  parts  of  laws  in  conflict  herewith  and  declaring 
an  emergency.  Reconsidered  February  21,  1883,  and  again  passed  notwithstanding  the  objection 
of  the  governor,  and  declaring  an  emergency.  [Reconsidered  and  passed  over  the  governor Vvetov 
March  5,  1889;  S.,  1889,  p.  120. 

6914.  Three  boards  of  trustees— Terms— Officers— Bonds. 

Sec  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
the  government  and  management  of  the  Indiana  Hospital  for  the  Insane, 
of  the  Institution  for  the  Education  of  the  Blind,  and  of  the  Institution 
for  the  Education  of  the  Deaf  and  Dumb,  shall  be  and  hereby  is  vested  in- 
three  several  boards,  consisting  of  three  trustees  for  each  of  said  institu- 
tions whose  terms  of  office  shall  be  four  years.  The  said  boards  shall 
each  on  their  organization,  and  every  two  years  thereafter,  elect  one  of 
their  number  president,  and  also  elect  one  of  their  number  secretary  and 
one  treasurer.  Two  trustees  of  each  board  shall  constitute  a  quorum  for 
the  transaction  of  business;  each  of  said  trustees  shall  within  thirty  days 
from  the  time  of  their  election  execute  to  the  state  of  Indiana  a  bond  in 
the  sum  of  ten  thousand  dollars,  with  sureties  to  be  approved  by  the  gov- 
ernor, conditioned  for  their  faithful  discharge  of  their  duties.  And  the 
treasurer  of  said  board  shall  also  within  thirty  days  from  the  time  of  his 
election  execute  his  bond  to  the  state  of  Indiana  in  the  sum  of  fifty  thou- 
sand dollars,  with  sureties  to  be  approved  by  the  governor,  conditioned  for 
the  faithful  discharge  of  his  duties  as  such  treasurer. 

6915.  General  assembly  elect— Vacancy,  governor  fill.  §2. 
The  general  assembly  shall  elect,  on  the  taking  effect  of  this  act,  three 
trustees  for  each  of  said  institutions,  two  members  of  each  board  to  serve 
four  years,  and  one  member  of  each  board  to  serve  two  years,  and  their 
successors  shall  be  elected  by  the  general  assembly.  If  a  vacancy  shall 
occur  in  any  of  said  boards  when  the  general  assembly  is  not  in  session, 
such  vacancy  shall  be  filled  by  appointment  by  the  governor,  the  appoint- 
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ment  to  hold  good  only  until  said  vacancy  shall  be  filled  by  the  general 
assembly,  which  shall  be  done  at  its  next  session  thereafter,  by  election  in 
the  manner  provided  for  in  this  act. 

6916.  Repealing  clause.  §  3.  All  laws  and  parts  of  laws  in  conflict 
with  this  act  are  hereby  repealed,  and  especially  an  act  entitled  an  act  for 
the  better  government  and  management  of  the  Hospital  for  the  Insane,  the 
Asylum  for  the  Blind,  and  the  Institution  for  the  Deaf  and  Dumb,  repeal- 
ing all  laws  and  parts  of  laws  in  conflict  herewith,  and  declaring  an  emer- 
gency, reconsidered  February  21,  1883,  and  again  passed,  notwithstanding 
the  objection  of  the  governor. 

An  Act  abolishing  the  board  of  trustees  for  the  Eastern  Indiana  Hospital  for  the  Insane,  creating  a 
board  of  trustees  for  the  Eastern  Indiana  Hospital  for  Insane,  the  manner  of  electing  the  said  board 
and  declaring  an  emergency.  [Passed,  notwithstanding  the  governor's  veto,  March  7,  1891;  S., 
1801,  p.  347- 

6917.  Eastern  Insane  Hospital  —  Trustees'  board  abolished. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
the  board  of  trustees  for  the  Eastern  Indiana  Hospital  for  the  Insane  be 
and  the  same  is  hereby  abolished. 

6918.  Management  —  Trusteeship  —  Election  —  Terms.  §  2. 
That  the  government  and  management  of  the  Eastern  Indiana  Hospital  for 
the  Insane  shall  be  and  is  hereby  vested  in  a  board  of  trustees  and  as  soon  as 
convenient,  after  the  taking  effect  of  this  act,  three  trustees  for  the  Eastern 
Indiana  Hospital  for  the  Insane  shall  be  elected  by  the  general  assembly; 
two  of  whom  shall  be  elected  for  a  term  of  two  years,  and  one  for  a  term  of 
four  years,  and  their  successors  shall  be  elected  by  the  general  assembly. 

6919.  Trustees'  duties.  §  3.  The  duties  of  said  board  of  trustees 
shall  be  the  same  as  required  of  the  board  of  trustees  for  the  additional 
hospitals  for  insane,  as  declared  by  an  act  entitled  "  An  act  providing  for 
the  organization  and  administration  of  the  additional  hospitals  for  the 
insane,  and  declaring  an  emergency,"  reconsidered  and  passed  over  the 
governor's  veto,  March  1,  1889.     [See  §  6914. 

6920.  Emergency.  §  4.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act;  the  same  shall  be  in  force  from  and  after  its 
passage. 

An  Act  to  regulate  the  industrial  education  of  the  pupils  of  the  Indiana  Institution  for  the  Education  of 
the  Deaf  and  Dumb,  the  Indiana  Institution  for  the  Education  of  the  Blind,  and  the  Indiana  School 
for  Feeble  Minded  Youth,  and  declaring  an  emergency.  [Approved  and  in  force  March  9, 1891; 
S..  1891,  p.  404. 

Preamble.  Whereas,  The  instruction  of  their  pupils  in  some  indus- 
trial art,  whereby  they  may  be  enabled  to  earn  their  own  support,  is  recog- 
nized to  be  an  important  part  of  the  work  of  the  Indiana  institutions  for 
the  education  of  the  deaf  and  dumb,  the  blind  and  the  feeble  minded; 
and,  Whereas,  At  the  present  time  the  industrial  education,  or  certain 
parts  thereof,  of  the  pupils  in  some  of  the  said  institutions  is  being  con- 
ducted by  contractors  who  give  instruction  in  return  for  the  labor  of  the 
pupils;  and,  Whereas,  Such  instruction  has  been,  in  the  past,  and  now  is 
unsatisfactory,  insufficient,  incomplete  and  partial;  and,  Whereas,  It  is 
manifestly  against  good  public  policy  that  the  labor  of  the  inmates  of  the 
benevolent  institutions  of  the  state  should  be  made  a  matter  of  private  gain; 
and,  Whereas,  The  present  usual  maintenance  funds  of  [the]  said  benevo- 
lent institutions  under  existing  laws  are  not  sufficient  to  enable  the  trustees 
to  carry  on  the  industrial  education  in  a  proper  manner;  therefore, 
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6921.  Pupils' labor — Hiring  out  prohibited.  Sec.  i.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana,  That  the  hiring  out  of  the 
labor  of  the  pupils  of  the  benevolent  institutions  of  the  state  under  any 
form  of  contract  be,  and  the  same  is  hereby  absolutely  forbidden. 

6922.  Industrial  education  — Teachers  hired  for.  §  2.  The  super- 
intendents of  the  aforesaid  benevolent  institutions,  namely,  the  Indiana 
Institution  for  the  Education  of  the  Deaf  and  Dumb,  the  Indiana  Institu- 
tion for  the  Education  of  the  Blind,  and  the  Indiana  School  for  Feeble 
Minded  Youth,  acting  under  the  control  and  supervision  of  the  respective 
boards  of  trustees  of  said  institutions  are  hereby  authorized  and  required 
to  provide  for  appropriate  industrial  education  of  their  pupils  under  similar 
rules  and  methods  to  those  of  the  scholastic  instruction,  namely,  by  means 
of  teachers  hired  by  said  superintendents  as  other  teachers  are  hired  and 
subject  on  all  points  to  the  same  control  as  all  other  teachers,  officers,  and 
employes  of  the  said  institutions. 

0923.  Object  —  self  support  after  discharge.  §  3.  The  industrial 
education  of  the  said  pupils  in  the  aforesaid  institutions  and  school  shall, 
as  far  as  possible,  be  conducted  in  such  manner  as  to  make  said  pupils  fit 
and  able  to  earn  their  own  support  when  they  shall  have  been  graduated 
or  otherwise  discharged  from  said  institutions  or  school  and  not,  chiefly  or 
mainly,  so  as  to  make  any  profit  or  revenue. 

6924.  Materials— Machinery — Purchase  of.  §4.  The  necessary 
cost  of  materials,  machinery,  if  any,  and  instruction  for  the  industrial 
education  in  the  aforesaid  institutions  and  school  shall  be  a  charge  upon 
and  defrayed  out  of  the  regular  maintenance  funds  of  the  same  except  as 
hereinafter  provided. 

6925.  Results,  sale  of — Minimum  price.  §5.  The  superintend- 
ents of  the  institutions  and  school  aforesaid  shall  be  authorized  to  dispose 
by  sale  of  any  material  used  in  the  industrial  education  of  the  pupils  in 
the  same  manner  as  now  provided  by  law  for  the  sale  of  waste  or  surplus 
material:  Provided,  that  no  material  so  used  by  the  pupils  shall  be  dis- 
posed of  at  a  lower  price  than  the  current  market  price  for  similar  articles 
at  the  time  when  they  are  sold:  And,  further  provided,  that  if  the  material 
to  be  disposed  of  be  available  for  the  use  of  any  other  of  the  institutions 
of  the  state  the  same  shall  be  purchased  by  them,  and  paid  for  in  the  same 
manner  that  they  pay  for  any  material  or  supplies  that  they  may  purchase. 

6926.  Sale  —  Proceeds  of,  disposal  of.  §  6.  The  superintendent 
of  each  of  the  institutions  and  school  aforesaid  shall  pay  to  the  treasurer 
of  state  the  gross  proceeds  of  the  sale  of  any  material  as  provided  for  in 
the  previous  section,  as  now  required  by  law,  whereupon  the  treasurer  of 
state  shall  give  the  said  superintendent  a  receipt  for  the  amount,  which 
receipt  shall  specify  that  the  amount  is  the  produce  of  the  sale  of  material 
used  in  the  industrial  education  of  the  pupils.  The  superintendent  shall 
thereupon  deposit  the  said  receipt  with  the  auditor  of  state,  who  shall  give 
him  a  quietus  for  the  amount,  and  shall  place  the  amount  of  the  same  to 
the  credit  of  the  maintenance  fund  of  the  institution  or  school,  and  not,  as 
heretoforeprovided  by  law,  to  the  credit  of  the  general  fund  of  the  state. 

6927.  Tools  etc.— Appropriation  for.  §  7.  There  is  hereby  ap- 
propriated to  defray  any  expenditures  made  necessary  by  this  act,  namely, 
the  purchase  of  materials,  tools  and  machinery,  and  the  fitting  up  of  rooms 
or  buildings,  and  the  hiring  of  skilled  teachers,  the  sum  of  thirteen  thou- 
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sand  dollars  ($13,000),  or  as  much  thereof  as  may  be  necessary,  divided  as 
follows,  namely:  For  the  industrial  education  of  the  pupils  of  the  Indiana 
Institution  for  the  Education  of  the  Deaf  and  Dumb,  eight  thousand  dol- 
lars ($8,000),  or  as  much  thereof  as  may  be  necessary ;  for  the  industrial 
education  of  the  pupils  of  the  Indiana  Institution  for  the  Education  of  the 
Blind,  three  thousand  dollars  ($3,000),  or  as  much  thereof  as  may  be 
necessary;  for  the  industrial  education  of  the  pupils  of  the  Indiana  School 
for  Feeble  Minded  Youth,  two  thousand  dollars  ($2,000),  or  as  much 
thereof  as  may  be  necessary.  The  said  amounts  to  be  drawn  in  the  same 
manner  as  provided  by  law  for  the  maintenance  fund  of  the  said  institu- 
tions and  school. 

6928.  Repealing  clause.  §  8.  All  acts  and  parts  of  acts  in  conflict 
herewith  are  hereby  repealed. 

6929.  Contracts  existing  not  abrogated.  §  9.  This  act  shall  not 
abrogate  any  contract  now  existing,  but  the  provisions  thereof  shall  take 
effect  from  and  after  the  first  day  of  July,  1 891,  or  at  the  termination  of 
existing  contracts  after  that  date. 

ARTICLE  3a—  BOARD  OF  STATE  CHARITIES. 


SBC 

693a  Board  created  —  Appointment. 

6931.  Duties. 

693a.  Secretary. 


sac. 

6933.  Report. 

6934.  Appropriation,  annual. 

6935.  Emergency. 


An  Act  to  establish  a  board  of  state  charities,  prescribing  their  duties,  appropriating  four  thousand 
dollars  and  declaring  an  emergency.    [Approved  and  in  force  February  28,  1889;  S7,  1889,  p.  51. 

6030.  Board  of  state  charities  created  — Appointment— Term 
—  President.  Sec'  i.  Be  it  enacted  by  the  General  Assembly  of  the  State 
of  Indiana ,  That  the  governor  shall  appoint  six  persons,  three  from  each  of 
the  two  leading  political  parties  which  cast  the  highest  number  of  votes  at 
the  last  general  election,  who  shall  constitute  a  board  of  state  charities,  to 
serve  without  compensation;  two  of  whom,  as  indicated  by  the  governor 
upon  the  fixed  appointment,  shall  serve  for  one  year,  two  for  two  years, 
and  two  for  three  years;  and  upon  the  expiration  of  the  terms  of  each,  his 
or  her  place  and  that  of  his  or  her  successor  shall,  in  like  manner,  be  filled 
for  the  term  of  three  years.  The  governor  shall  be  ex  officio  a  member  of 
said  board  and  the  president  thereof.  Appointments  to  fill  vacancies 
caused  by  death,  resignation  or  removal,  before  the  expiration  of  such 
terms  may  be  made  for  the  residue  of  terms  in  the  same  manner  as  original 
appointments. 

6931.  Duties  —  Oaths  —  Meetings  —  Rules  —  Improvements  — 
Investigations  — Reports.  §  2.  That  the  board  of  state  chanties 
shall  be  provided  with  a  suitable  room  in  the  state  house.  Regular  meet- 
ings of  the  board  shall  be  held  quarterly,  or  oftener  if  required.  They 
may  make  such  rules  and  orders  for  the  regulation  of  their  own  proceed- 
ings as  they  may  deem  necessary.  They  shall  investigate  the  whole  system 
of  public  charities  and  correctional  institutions  of  the  state,  examine  into 
the  condition  and  management  thereof,  especially  of  prisons,  jails,  infirma- 
ries, public  hospitals  and  asylums;  and  the  officers  in  charge  of  all  such 
institutions  shall  furnish  to  the  board,  on  their  request,  such  information 
and  statistics  as  they  may  require;  and,  to  secure  accuracy,  uniformity  and 
completeness  in  such  statistics,  the  board  may  prescribe  such  forms  of  re- 
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port  and  registration  as  they  may  deem  essential;  and  all  plans  for  new 
jails  and  infirmaries  shall,  before  the  adoption  of  the  same  by  the  county 
authorities,  be  submitted  to  said  board  for  suggestion  and  criticism.  The 
board,  in  its  discretion,  may  at  any  time  make  an  investigation,  by  the 
whole  board  or  by  a  committee  of  its  members,  of  the  management  of  any 
penal,  reformatory,  or  charitable  institution  of  the  state ;  and  said  board 
or  committee,  in  making  any  such  investigation,  shall  have  power  to  send 
for  persons  and  papers,  and  to  administer  oaths  and  affirmations;  and  the 
report  of  such  investigation,  with  the  testimony,  shall  be  made  to  the  gov- 
ernor, and  shall  be  submitted  by  him,  with  his  suggestions,  to  the  general 
assembly. 

6932.  Secretary  —  Salary.  §  3.  That  the  said  board  may  appoint  a 
secretary,  who  shall  be  paid  for  his  services,  in  addition  to  his  traveling 
expenses,  an  annual  salary  as  may  be  agreed  upon  by  the  board.  All  ac- 
counts and  expenditures  shall  be  certified  as  may  be  provided  by  the  board, 
and  shall  be  paid  by  the  treasurer  upon  an  order  from  the  auditor  of  state. 

6933.  Report,  annual.  §  4.  The  board  of  state  charities  shall,  an- 
nually, prepare  and  print  for  the  use  of  the  legislature  a  full  and  complete 
report  of  all  their  doings  during  the  preceding  year,  stating  fully  and  in 
detail  all  expenses  incurred,  all  officers  and  agents  employed,  with  a  re- 
port of  the  secretary,  embracing  all  the  respective  proceedings  and  expenses 
during  the  year,  and  showing  the  actual  condition  of  all  the  state  institu- 
tions under  their  control,  with  such  suggestions  as  they  may  deem  neces- 
sary and  pertinent. 

0934.  Appropriation,  annual.  §  5.  The  sum  of  four  thousand  dol- 
lars ($4,000)  is  hereby  annually  appropriated  out  of  any  funds  not  other- 
wise appropriated  for  the  payment  of  all  expenses  made  necessary  by  this 
act. 

6935.  Emergency.  §  6.  Whereas,  there  is  an  emergency  for  the  tak- 
ing effect  of  this  act;  therefore,  the  same  shall  be  in  force  from  and  after 
its  passage. 

ARTICLE  6 —  SCHOOL  FOR  FEEBLE  MINDED  YOUTH. 

SBC. 

6936.  School  established  —  Trustees. 

6937 .  Officers  -  -  Salaries  —  Treasurer's  bond . 

6938 .  Principal  —  Duties — Salary. 

6939.  Pupils,  who  admitted  as. 

6940.  Scholars  divided  by  grade. 

6941 .  Trustees'  meetings  —  Reports. 

6942.  Application  for  admission. 
6943  •  County  board's  duty  —  Expenses,  how  paid 

— •  Pupil's  cost,  collection. 

An  Act  to  amend  sections  one  (i),  two  (a),  seven  (7),  nine  (9),  twelve  (12),  eighteen  (18),  twenty-two  (as), 
twenty-three  (23),  twenty-five  (25)  and  twenty-nine  (20)  of  an  act  entitled  "  An  act  to  establish  and 
maintain  the  Indiana  School  for  Feeble  Minded  Youth,"  approved  March  7,  1887,  and  declaring  an 
emergency.    [Approved  and  in  force  March  6,  1889;  S.,  1889,  p.  129. 

6936.  [281 1]  School  established  —  Trustees  —  Appointment  — 
Term  —  Vacancy  —  Oath  — Salary.  Sec.  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana^  That  section  [one]  (1)  of  the 
above  entitled  act  be  amended  to  read  as  follows:  Section  i.  Be  it  en- 
acted by  the  General  Assembly  of  the  State  of  Indiana,  That  there  shall 
be  established  and  maintained  in  this  state,  at  or  near  the  city  of  Fort 
Wayne,  Allen  county,  Indiana,  an  institution  to  be  known  as  the  Indiana 
School  for  Feeble  Minded  Youth.     The  general  charge  and  management 


SEC 

6944.  Pupil,  discharge  of. 

6945.  Supplies,  purchase  of  —Wages,  how  paid  — ■ 

Accounting. 

6946.  Emergency. 

6947.  Trustees  fix  salaries— Maximum  rates. 

6948.  Pupils,  admission  of — Age. 

6949.  Repealing  clause. 

6950.  Emergency. 
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of  said  institution  shall  be  intrusted  to  a.  board  of  trustees  consisting  of 
three  members,  who  shall  be  appointed  by  the  governor  of  this  state.  Said 
board  shall  be  a  body  politic  and  corporate,  to  be  known  as  the  Board  of 
Trustees  of  the  Indiana  School  for  Feeble  Minded  Youth,  by  which  name 
said  board  may  sue  or  be  sued,  plead  or  be  impleaded,  in  any  court  in  this 
state.  One  member  of  said  board  shall  be  a  woman.  The  other  two 
members  shall  be  voters  of  this  state,  who  shall  not  both  be  adherents  of 
the  same  political  party,  but  each  shall  be  an  adherent  to  one  of  thje  two 
political  parties  casting  the  greatest  number  of  votes  at  the  general  election 
next  preceding  his  appointment.  The  first  members  of  said  board  shall 
be  appointed  immediately  upon  the  taking  effect  of  this  act.  Each  mem- 
ber of  said  board  shall  hold  office,  as  such,  for  the  term  of  four  years,  and 
until  his  or  her  successor  shall  be  appointed  and  qualified:  Provided,  that 
one  of  the  two  male  members  first  appointed,  to  be  designated  by  the 
governor  in  making  the  appointment,  shall  serve  for  a  term  of  only  two 
years,  and  until  his  successor  shall  be  appointed  and  qualified:  Provided, 
further,  that  any  member  of  said  board  may  be  removed  from  said  office 
by  the  governor  at  any  time  for  cause,  to  be  stated  in  the  order  of  removal. 
Any  vacancy  in  said  board  shall  be  filled  immediately  by  appointment  by 
the  governor,  and  a  trustee  appointed  to  fill  a  vacancy  shall  hold  said  office 
only  for  the  unexpired  portion  of  the  term  of  his  or  her  predecessor;  but 
any  trustee  shall  be  eligible  to  re-appointment  at  the  expiration  of  his  or 
her  term  of  office.  Every  trustee,  before  entering  upon  duty  as  such, 
shall  take  and  subscribe  an  oath  to  faithfully  and  impartially  discharge  the 
duties  of  said  office.  Each  trustee  shall  be  allowed  a  salary  of  five  hun- 
dred dollars  per  year  for  the  first  two  years  and  three  hundred  dollars  per 
year  thereafter,  payable  quarterly  out  of  any  moneys  in  the  state  treasury 
not  otherwise  appropriated,  which  shall  be  in  full  for  all  services  as  trustee, 
traveling  and  other  expenses;  and  no  additional  sum  shall  be  allowed  or 
paid  to  said  trustee. 

6937  [2812]  Officers  —  Salaries  —  Treasurer's  bond.  §  2.  That 
section  two  (2)  of  said  act  be  amended  to  read  as  follows:  Section  2. 
Said  trustees  shall  elect  one  of  their  number  as  president  of  said  board, 
another  as  treasurer  thereof,  and  a  secretary  thereof,  who  may  be  the  third 
member  or  a  person  not  a  trustee.  The  secretary  shall  keep  a  full  and 
accurate  record  of  all  proceedings  of  said  board,  in  a  book  or  books  used 
for  such  purpose  only.  The  treasurer,  before  entering  upon  duty  as  such, 
shall  file  in  the  office  of  the  auditor  of  state  a  bond,  payable  to  the  state  of 
Indiana,  in  such  sum  and  with  such  sureties  as  shall  be  approved  by  said 
auditor,  conditioned  for  the  faithful  accounting  for  by  said  treasurer, 
and  his  proper  payment  of  all  moneys  that  shall  come  into  his  hands 
as  such. 

6938.  [2817]  Principal— Duties— Salary.  §  3.  That  section 
seven  (7)  of  said  act  be  amended  to  read  as  follows :  Section  7.  The 
principal  shall,  under  the  direction  of  the  superintendent,  manage  the  in- 
struction, training  and  culture  of  the  inmates  as  he  may  be  directed,  sub- 
ject to  removal  by  the  superintendent.  He  shall  receive  an  annual  salary 
of  *75°>  payable  quarterly. 

6939.  [2819]  Who  admitted  as  pupils.  §  4.  That  section  nine  (9) 
of  said  act  be  amended  to  read  as  follows :    Section  9.  There  shall  be 
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received  into  the  asylum  feeble  minded  children  under  the  age  of  eighteen 
years,  whose  admission  may  be  applied  for  as  follows  : 

First  By  the  father,  if  father  apd  mother  are  living  together. 

Second.  If  father  and  mother  are#  not  living  together,  then  by  one  having 
custody  of  the  child. 

Third.  By  the  guardian  duly  appointed. 

Fourth*  By  the  superintendent  of  any  county  infirmary;  matron  of  any 
county  orphanage. 

Fifth.  By  the  person  having  the  management  of  any  other  institution  or 
asylum  where  children  are  cared  for. 

Under  items  3,  4  and  5,  consent  of  parents,  if  living,  is  not  required. 

All  subject  to  such  rules  and  regulations  as  the  board  of  trustees  may 
adopt.     [See  §  6048. 

6940.  [2822]  Division  of  scholars  by  grades.  §  5.  That  section 
twelve  (12)  of  said  act  be  amended  to  read  as  follows:  Section  12.  Trus- 
tees shall  make  special  provisions  that  low  grade  inmates  shall  not  asso- 
ciate with  the  better  and  more  improved  grades;  and,  epileptics  shall  be 
kept  separate  from  all  other  grades,  as  much  as  possible. 

6941.  [2828]  Trustees'  meetings  — Reports.  §6.  That  section 
eighteen  (18)  of  said  act  be  amended  to  read  as  follows:  Section  18.  Said 
trustees  shall  meet  as  often  as  may  be  necessary  for  the  proper  discharge 
of  their  duties,  but  they  shall  hold  at  least  one  meeting  at  said  school  every 
month.  At  all  meetings  of  the  board  two  members  shall  constitute  a  quo- 
rum. Said  board  shall  make  such  orders,  rules  and  regulations  as  will 
carry  into  effect  the  provisions  and  purposes  of  this  act.  On  the  31st  day 
of  October,  of  each  year,  said  trustees  shall  make  a  full  and  detailed  report 
of  their  acts  as  such,  and  of  the  condition  of  said  school,  the  receipts  and 
expenditures  thereof,  the  number  of  employes,  indicating  the  duties  of  each 
of  them,  the  number  of  pupils,  indicating  their  ages  and  sex  and  showing 
how  they  are  cared  for  and  instructed,  and  making  such  suggestions  and 
recommendations  as  to  said  trustees  may  seem  proper;  which  report  shall 
be  filed  in  the  office  of  the  secretary  of  state,  and  shall  be  printed  for  pub- 
lic information. 

6942.  [2832]  Application  for  admission.  §7.  That  section  twenty- 
two  (22)  of  said  act  be  amended  to  read  as  follows  :  Section  22.  Said 
board  shall  receive  as  pupils  of  said  school  for  feeble  minded  youths, 
residents  of  this  state,  under  the  age  of  eighteen  years,  who  shall  be  inca- 
pable of  receiving  instruction  in  the  common  schools  of  this  state.  Said 
board  shall  prescribe  and  cause  to  be  printed  instructions  and  forms  of 
application  for  the  admission  of  such  pupils,  and  shall  include  therein  in- 
terrogatories, to  which  they  shall  require  answers  under  oath,  showing  such 
facts  as  may  be  needed  for  the  information  of  said  trustees.  Such  printed 
instructions  and  forms  shall  be  furnished  to  all  applicants  for  the  admission 
of  persons  as  pupils  of  said  school.  The  application  for  the  admission  of 
any  person  as  a  pupil  shall  be  approved  by  the  board  of  commissioners 
of  the  county  in  which  he  or  she  may  reside  at  the  time  of  the  making  of 
the  application.     [See  §  6948. 

6943.  J2833I  County  commissioners'  duty  —  Expenses,  how 
paid — Pupil's  cost,  how  collected.  §8.  That  section  twenty-three 
(23)  of  said  act  be  amended  to  read  as  follows:  Section  23.  The  board  of 
commissioners  of  a  county,  in  approving  an  application  for  the  admission 
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of  a  person  as  a  pupil  of  said  school,  shall  state  whether  or  not  such  child 
has  an  estate  of  sufficient  value,  or  a  parent  or  parents  of  sufficient  financial 
ability,  to  defray  the  expense,  in  whole  or  in  part,  of  supporting  such  child 
in  said  institution,  and  if  there  be  such  means  of  support  in  part  only,  then 
the  amount  per  month  which  the  parents  or  parent  or  the  legal  guardian 
of  such  child  may  be  able  to  pay;  and  the  person  or  persons  who  make 
the  application  for  such  admission  shall  therein  make  statement  under  oath, 
as  to  such  means  of  support.  Said  board  of  trustees,  in  accepting  an  ap- 
plication for  the  admission  of  any  person  as  a  pupil,  shall  fix  the  amount, 
if  any,  which  shall  be  paid  for  such  support,  according  to  the  ability  of  the 
parents  or  parent  of  the  pupil,  or  according  to  the  value  of  such  pupil's 
estate,  if  any,  and  shall  require  payment  for  such  support,  so  far  as  there 
may  be  such  ability  to  pay,  as  a  condition  to  the  admission  or  the  reten- 
tion of  said  pupil.  Said  amount  may,  at  any  time,  be  changed  by  said 
trustees,  according  to  their  information  concerning  such  means  of  support. 
The  superintendent  shall  receive  such  payment  from  parents  or  guardians, 
and  shall  account  to  said  board  therefor,  and  pay  over  to  said  treasurer  all 
sums  so  received,  which  shall  be  used  as  a  portion  of  the  fund  for  the  cur- 
rent expenses  of  said  institution.  At  the  end  of  each  month  the  superin- 
tendent shall  make  and  deliver  to  the  treasurer  of  said  board  a  certificate 
showing  the  number  of  pupils  and  resident  officers  and  employes  of  said 
institution  for  such  month,  and,  upon  said  certificate,  said  treasurer  shall 
indorse  his  statement,  showing  the  surplus,  if  any,  of  money  theretofore 
received  by  him  for  current  expenses  and  not  yet  paid  out  or  contracted 
to  be  paid  on  account  of  said  school.  Upon  presentation  of  such  certifi- 
cate, so  indorsed,  to  the  auditor  of  state,  he  shall  draw  his  warrant  upon 
the  treasurer  of  state,  in  favor  of  the  treasurer  of  said  board,  for  an  amount 
equal  to  fifteen  dollars  per  month  for  each  inmate  of  said  institution  as 
shown  by  said  certificate  for  such  preceding  month,  less  the  amount  of  sur- 
plus, if  any,  shown  by  such  indorsement,  which  warrant  shall  be  paid  out 
of  any  moneys  in  the  state  treasury  not  otherwise  appropriated.  From 
the  moneys  obtained  as  provided  in  this  section  shall  be  paid  all  the  cur- 
rent expenses  of  said  institution,  including  the  salaries  of  all  officers  and 
employes,  except  the  trustees  and  superintendent  of  said  board:  Provided, 
that  there  is  hereby  appropriated,  out  of  any  moneys  in  the  state  treasury, 
not  otherwise  appropriated,  the  sum  of  three  thousand  dollars,  or  so  much 
thereof  as  may  be  found  necessary  to  meet  any  deficiency  in  such  current 
expense  fund  for  and  during  the  next  two  years. 

6944.  [2834a]  Discharge  of  pupil.  §  9.  That  section  twenty-five 
(25)  of  said  act  be  amended  to  read  as  follows:  Section  25.  Any  pupil  of 
said  school  may  be  discharged  or  returned  to  his  or  her  parents  or  guar- 
dian when,  in  the  judgment  of  the  trustees,  it  will  not  be  beneficial  to  such 
pupil,  or  will  not  be  for  the  best  interest  of  said  school  to  retain  the  pupil 
therein. 

6945.  [2834^  Purchase  of  supplies— Payment  of  wages  — Ac- 
counting. §  10.  That  section  twenty-nine  (29)  of  said  act  be  amended 
to  read  as  follows:  Section  29.  The  superintendent  shall  purchase  all 
articles  for  use  or  consumption  at  said  school,  when  and  where  they  can 
best  and  most  cheaply  be  procured.  In  proper  books  and  pay  rolls,  to  be 
prescribed  by  said  board,  he  shall  keep  the  time  and  accounts  of  all  em- 
ployes of  the  institution,  and  accounts  of  all  receipts  of  money  for  the 
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support  of  pupils  by  their  parents  or  guardians,  and  accounts  of  all  pur- 
chases for  or  on  account  of  the  school.  He  shall  account  monthly  to  the 
trustees,  who,  without  delay,  shall  examine  his  accounts  and  indorse  upon 
the  proper  pages  of  his  account  books  their  approval  or  disapproval;  and 
the  record  of  the  proceedings  of  said  board  shall  show  such  examination 
and  the  result  thereof.  Through  the  superintendent,  the  treasurer  of  said 
board  shall  pay,  monthly,  the  salaries  and  wages  of  all  officers  and  em- 
ployes of  said  institution,  other  than  the  trustees  and  the  superintendent, 
and  shall  pay  all  other  bills  and  accounts  approved  by  said  board,  taking 
proper  vouchers  for  all  payments  made.  Annually,  on  the  31st  day  of 
October,  the  superintendent  shall  make  to  said  board  a  detailed  report  of 
all  his  acts,  and  of  all  the  receipts  and  expenses  of  said  institution,  which 
report  shall  be  included  by  the  trustees  in  their  annual  report. 

6946.  Emergency.  §11.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act;  the  same  shall  be  in  force  from  and  aftei 
its  passage. 

An  Act  concerning  the  duties  of  the  board  of  trustees  of  the  Indiana  School  for  Feeble  Minded 
Youth,  limiting  the  age  of  pupils  to  be  received  into  said  schools  to  sixteen  years  and  under,  repeal- 
ing all  laws  in  conflict  herewith,  and  declaring  an  emergency.  [Approved  and  in  force  March  4, 
2892;  S.,  1891,  p.  78. 

6947.  Trustees  fix  salaries  —  Maximum  rates.  Sec.  i.  Be  it 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  it  shall  be 
the  duty  of  the  board  of  trustees  of  the  Indiana  School  for  Feeble  Minded 
Youth  to  fix  and  determine  the  salaries  of  the  superintendent,  principal 
and  matron  of  said  school,  any  of  whom  may  be  removed  at  any  time  by 
said  board  of  trustees  on  the  approval  of  the  governor:  Provided^  that 
the  salary  of  the  superintendent  shall  not  exceed  fifteen  hundred  dollars, 
the  salary  of  the  principal  shall  not  exceed  seven  hundred  and  fifty  dollars, 
and  the  salary  of  the  matron  shall  not  exceed  six  hundred  dollars. 

6948.  Admission  of  pupils — Age.  §2.  Hereafter  no  pupils  shall 
be  received  into  said  school  who  are  over  the  age  of  sixteen  at  the  time  of 
the  application  for  admission  is  presented. 

6949.  Repealing  clause.  §  3.  All  laws  and  parts  of  laws  in  conflict 
herewith  are  hereby  repealed. 

6950.  Emergency.  §  4.  Whereas  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  the  same  shall  be  in  force  from  and  after  its 
passage. 

ARTICLE  7  — THE  INSANE. 
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Am  Act  to  amend  section  ten  (to)  of  an  act  entitled  "  An  act  regulating  insanity  Inquests  and  the  com- 
mittal of  insane  persons  to  hospitals  for  the  insane  and  their  discharge  therefrom,"  approved  April 
14, 1884,  and  adding  supplemental  and  declaratory  sections  24,  35,  26.  27  and  28  thereto,  repealing 
all  laws  in  conflict  therewith  and  declaring  an  emergency.    [Approved  and  in  force  March  11, 1889; 


S.,  1889,  p.  391. 

6951.  [2851]  Inquest  of  insanity  —  Circuit  clerk's  duty  — Dis- 
tricts for  the  insane.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Indiana,  That  section  10  of  the  above  named  act,  being  section 
2851,  Revised  Statutes,  1881,  shall  be  and  the  same  is  hereby  amended  to 
read  as  follows:  Section  10.  On  receipt  of  said  statements  «nd  certifi- 
cates, if  it  appear  by  the  certificate  of  the  justices  of  the  peace  that  the 
obligation  of  insanity  has  been  sustained,  the  said  clerk  of  the  circuit  court 
shall  forthwith  apply  to  the  proper  superintendent  for  the  admission  of 
said  insane  person  into  the  Central  Indiana  Hospital  for  the  Insane,  if  said 
insane  person  have  a  legal  settlement  in  any  of  the  following  named 
counties  of  the  state,  to  wit:  Boone,  Brown,  Bartholomew,  Benton,  Clin- 
ton, Carroll,  Clay,  Clark,  Dearborn,  Floyd,  Fountain,  Hendricks,  Hamilton, 
Howard,  Johnson,  Jackson,  Jefferson,  Jennings,  Lawrence,  Marion,  Mon- 
roe, Morgan,  Montgomery,  Ohio,  Owen,  Parke,  Putnam,  Ripley,  Switzer- 
land, Scott,  Tipton,  Tippecanoe,  Vigo,  Vermillion,  Warren  or  Washington; 
or  into  the  Southern  Indiana  Hospital  for  the  Insane,  if  said  insane  person 
have  a  legal  settlement  in  any  of  the  following  nameci  counties  of  this  state, 
to  wit:  Crawford,  Dubois,  Daviess,  Green,  Gibson,  Harrison,  Knox,  Mar- 
tin, Orange,  Posey,  Pike,  Perry,  Spencer,  Sullivan,  Vanderburg  or  Warrick; 
or  into  the  Eastern  Indiana  Hospital  for  the  Insane,  if  said  insane  person 
have  a  legal  settlement  in  any  of  the  following  counties,  to  wit:  Adams, 
Allen,  Blackford,  Delaware,  Decatur,  Fayette,  Franklin,  Grant,  Hancock, 
Jay,  Madison,  Rush,  Randolph,  Shelby,  Union,  Wells  or  Wayne;  or  into 
the  Northern  Indiana  Hospital  for  the  Insane,  if  said  insane  person  have 
a  legal  settlement  in  any  of  the  following  counties,  to  wit:  Cass,  Dekalb, 
Elkhart,  Fulton,  Huntington,  Jasper,  Kosciusko,  Lake,  Laporte,  Lagrange, 
Miami,  Marshall,  Newton,  Noble,  Porter,  Pulaski,  Steuben,  St.  Joseph, 
Starke,  White,  Whitley  or  Wabash.  'The  foregoing  subdivision  of  the  state 
by  counties  shall  be  known  as,  and  be  respectively  the  central,  southern, 
eastern  and  northern  districts  for  the  insane.  Said  clerk  of  the  circuit 
court,  at  the  time  of  making  the  aforesaid  application,  shall  transmit  there- 
with to  the  superintendent,  for  his  proper  information,  copies  of  the  afore- 
said statements  and  certificates,  certified  to  be  such  under  the  seal  of  the 
circuit  court:  Provided,  that  whenever  in  his  judgment  such  action  may 
be  needed  the  governor  may  transfer  any  county  or  counties  from  one  dis- 
trict to  another,  and  shall  thereupon  notify  the  proper  trustees  and  county 
clerk  thereof. 

6952.  Section  declaratory— Designation  of  hospitals.  §2.  That 
there  be  added  a  supplementary  and  declaratory  section  to  said  act,  to  be 
known  as  supplemental  section  24,  which  shall  read  as  follows:  Section 
24.  That  whenever  in  the  above  named  act  the  "Indiana  Hospital  for 
Insane,"  or  "  State  Hospital,"  or  "  Hospital  for  Insane,"  is  mentioned,  to 
be  hereafter  indicated  and  established,  in  which  the  particular  proceedings 
are  being  had;  and  the  hospitals  for  insane  in  the  state  shall  hereafter 
be  entitled  as  follows,  to  wit:  The  hospital  for  insane  in  the  state  shall 
hereafter  be  entitled  as  follows,  to  wit:  The  hospital  for  insane  near 
Indianapolis,  the  Central  Indiana  Hospital  for  Insane;    the  hospital  near 
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Evansville,  the  Southern  Indiana  Hospital  for  Insane;  the  hospital  near 
Richmond,  the  Eastern  Indiana  Hospital  for  the  Insane,  and  the  hospital 
near  Logansport,  the  Northern  Indiana  Hospital  for  Insane. 

6953.  Female  patient— Female  attend  to  hospital.  §3.  That 
there  be  added  a  supplemental  section  to  said  act,  known  as  supplemental 
section  25,  which  shall  read  as  follows:  Section  25.  That  in  the  convey- 
ance of  female  insane  persons  to  any  hospital  for  the  insane  the  sheriff  or 
other  person  deputed  shall  provide,  as  an  assistant  in  such  conveyance,  a 
proper  female  attendant 

6954.  Patients  — Transfer  to  home  district  —  Settlement  re- 
tained. §  4.  That  there  be  added  a  supplemental  section  to  said  act,  to 
be  known  as  supplemental  section  No.  26,  which  shall  read  as  follows: 
Section  26.  That  any  insane  person  who  may  be  an  inmate  of  any  one  of 
the  hospitals  for  insane  of  the  state  of  Indiana,  who  may  have  a  legal  set- 
tlement in  a  county  belonging  to  a  district  for  the  insane  pertaining  to  an- 
other one  of  said  hospitals,  may  be.  transferred  to  the  hospital  for  insane 
of  his  proper  district  pursuant  to  mutual  agreement  of  the  respective 
boards  of  trustees,  the  transfer  to  be  made  by  and  at  the  expense  of  the 
hospital  transferring  the  patient,  and  a  statement  of  said  actual  expense, 
set  forth  in  an  account  audited  and  certified  by  the  transferring  board,  ac- 
companied by  a  receipt  for  said  patient  signed  by  the  superintendent  of 
the  hospital  to  which  said  patient  may  be  sent,  shall  constitute  a  voucher, 
upon  presentation  of  which  the  auditor  of  state  shall  transfer  a  correspond- 
ing amount  from  the  general  fund  to  the  credit  of  the  maintenance  fund  of 
said  hospital  for  its  especial  use.  In  all  cases  of  such  transfer,  the  superin- 
tendent of  the  hospital  receiving  the  patient  shall  notify  the  clerk  of  the 
circuit  court  of  the  county  in  which  said  patient  may  have  a  legal  settle- 
ment, who  shall  record  the  fact  in  the  insanity  record  required  by  law  to 
be  kept  in  the  office  of  each  such  clerk.  That  on  the  mutual  agreement  of 
the  boards  of  trustees  of  any  two  of  the  state  hospitals  for  insane,  any 
patient  may4  be  transferred  in  a  like  manner  for  any  cause  which  may  be 
deemed  by  them  to  be  sufficient,  not  oftener,  however,  than  once  in  five 
years,  provided  that  such  transfer  does  not  effect  a  change  of  the  legal  set- 
tlement of  the  patient:  Provided,  however,  that  the  aforesaid  transferring 
board  shall  make  full  inquiry  as  to  the  value  of  the  estate  of  said  patient, 
and  if,  in  its  judgment,  such  action,  in  any  particular  case  be  proper  and 
just,  shall  make  all  provisions  requisite  for  the  reimbursement  of  the  gen- 
eral fund  for  the  cost  of  any  such  transfer  by  said  estate  or  otherwise 
through  the  treasurer  of  the  said  board,  as  provided  by  law  for  donations 
to  said  hospitals. 

6955.  Districts  for  insane,  when  operative.  §  5.  That  there  be 
added  a  supplemental  section  to  said  act,  to  be  known  as  supplemental  sec- 
tion 27,  which  shall  read  as  follows:  Section  27.  The  provisions  of  this  act, 
in  the  relation  to  the  establishment  of  the  districts  for  the  insane  and  the  com- 
mittal of  insane  persons  to  hospitals,  shall  be  applied  only  upon  the  procla- 
mation by  the  governor  of  readiness  to  receive  insane  patients  into  all  or 
any  of  the  three  hospitals  last  named  in  section  2  of  this  act:  Provided^ 
that  no  district  for  the  insane,  hereinbefore  indicated,  shall  be  held  to  be 
established  until  the  hospital  for  insane  therein  located  shall  have  been 
proclaimed  by  the  governor  to  be  ready  for  the  reception  of  patients. 
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6950.  Reimbursement  of  patient's  expense.  §  6.  That  there  be 
added  a  supplemental  section  to  said  act  to  be  known  as  supplemental  sec- 
tion 28,  which  shall  read  as  follows:  Section  28.  That  the  several  boards 
of  trustees  of  the  several  hospitals  for  insane  of  the  state  of  Indiana  shall 
make  prompt  and  full  inquiry  as  to  the  value  of  [the  estate  of]  every 
patient  in  said  several  hospitals  and  of  every  patient  for  whose  admission 
thereto  application  may  be  made;  and  if/ in  the  judgment  of  such  board, 
said  estate  be  competent  to  meet  the  expense  of  the  care  of  said  patient  in 
hospital  the  fact  shall  be  duly  recorded  by  the  said  board  in  the  register  of 
said  hospital  and,  on  notice  received  from  said  board  by  the  clerk  of  the 
county  in  which  said  patient  may  have  a  legal  settlement,  in  the  insanity 
record  required  by  law  to  be  kept  in  his  office,  thereupon  the  said  board 
shall  take  action  to  secure  the  reimbursement  of  the  state  for  the  cost  of 
the  maintenance  of  said  patient  while  in  hospital,  by  said  estate,  which 
shall  be  subject  to  any  action  at  law  for  the  recovery  of  said  cost,  by  said 
board,  on  the  part  of  the  state.  All  sums  of  money  received  by  said  board, 
on  such  account,  shall,  within  thirty  days  thereafter,  be  paid  by  the  treas- 
urer of  such  board,  into  the  general  fund  of  the  state  treasury,  whereupon 
the  auditor  of  state  shall  issue  to  said  treasurer  a  quietus  on  account  of 
such  payment. 

6957.  Repealing  clause.  §  7.  All  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act,  be  and  the  same  are  hereby  repealed. 

6958.  Emergency.  §  8.  Whereas,  there  is  an  emergency  for  the  im- 
mediate taking  effect  of  this  act;  therefore,  the  same  shall  be  in  force  from 
and  after  its  passage. 

An  Act  providing  for  the  organization  and  administration  of  the  additional  hospitals  for  the  insane  and 
declaring  an  emergency.  [Reconsidered  and  passed  over  the  governor's  veto,  March  i,  1889;  S., 
1889,  p.  68. 

Preamble.  Whereas,  legislative  provision  has  been  made  for  the 
establishment  of  three  additional  hospitals  for  the  insane  of  Indiana ;  and, 
Whereas,  The  Northern  Indiana  Hospital  for  the  Insane  has  been  com- 
pleted and  is  now  in  operation  and  it  is  expected  that  the  two  other  hos- 
pitals will  be  ready  for  the  reception  of  insane  patients  in  the  year  1889; 
and,  Whereas,  adequate  legislation  relating  to  their  organization  and  ad- 
ministration is  now  necessary;  therefore, 

6959.  Boards  of  trustees — Terms  of  office  —  Successorship. 
Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana^  That 
the  government  and  management  of  the  three  additional  hospitals  for  the 
insane,  located  near  Logansport,  Richmond  and  Evansville  shall  be  and  is 
hereby  vested  in  three  several  boards  of  trustees,  consisting  of  three  trus- 
tees for  each  hospital.  The  terms  of  office  of  said  trustees  first  elected  to 
such  boards  shall  be  as  follows:  Two  for  four  years  and  one  for  two  years 
from  the  first  day  of  May,  1889.  And  during  the  session  of  the  general 
assembly  which  convenes  immediately  preceding  the  expiration  of  the  term 
of  any  trustee,  his  successor  shall  be  elected  for  a  term  of  four  years. 

6900.  Trustees'  election— Vacancy,  ad  interim  appointment. 
§  2.  The  general  assembly  shall  elect,  immediately  on  the  taking  effect  of 
this  act,  three  (3)  trustees  for  each  of  said  hospitals  for  insane,  as  provided 
for  in  section  one  (1)  of  this  act.  If  a  vacancy  shall  occur  in  any  of  said 
boards,  when  the  general  assembly  is  not  in  session,  such  vacancy  shall  be 
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filled  by  appointment  by  the  governor  until  a  successor  shall  have  been 
elected  by  the  next  ensuing  general  assembly,  as  hereinbefore  provided. 

6961.  Organization — Officers  —  Bonds — Rules  of  board.  §  3. 
Upon  the  issuance  of  the  governor's  proclamation,  required  by  law,  an- 
nouncing the  completion  of  either  of  said  hospitals,  or  as  soon  as  practi- 
cable thereafter,  the  trustees  of  the  said  particular  hospital  shall  convene 
and  organize  by  the  election  of  one  of  their  number  as  president  and  a 
treasurer;  each  of  said  three  trustees  shall  give  a  bond  in  the  penal  sum  of 
ten  thousand  dollars,  with  sufficient  surety  to  the  state  of  Indiana  for  the 
proper  performance  of  his  duty,  the  bond  to  be  filed  in  the  office  of  the 
secretary  of  state.  The  board  shall  make  its  own  rules,  consistent  with 
this  act. 

6962.  Medical  superintendent— Election — Removal — Vacancy. 
§  4.  As  soon  as  practical  after  organization  each  said  board  shall  meet  and 
appoint  a  medical  superintendent  to  have  charge  and  direction  of  the  par- 
ticular hospital  to  which  each  of  said  board  of  trustees  may  belong,  and  of 
its  appurtenances,  and  of  its  insane  and  other  inmates,  who  shall  be  reput- 
ably skilled  by  education  and  experience  in  the  care  of  the  insane  and  their 
diseases,  and  in  general  medicine  and  surgery,  to  serve  while  competent, 
efficient  and  attentive  to  duty,  and  of  good  moral  standing,  but  removable 
by  the  proper  board  of  trustees  on  failure  to  comply  with  said  require- 
ments, or  any  of  them,  the  vacancy  to  be  filled  by  said  board  according  to 
aforesaid  requirements. 

6963.  Trustees'  meetings.  §  5.  Each  of  said  boards  shall  hold  its 
regular  sessions  at  the  proper  hospital  on  the  second  Tuesday  after  the 
first  Monday  in  each  month,  and  each  member  shall  receive  as  compensa- 
tion for  his  services  a  salary,  payable  quarterly,  at  the  rate  of  three  hun- 
dred dollars  per  annum  and  the  necessary  traveling  expenses  incident  to 
such  official  service.  The  superintendent  shall  be  ex  officio  the  secretary 
of  the  board  of  trustees,  and  shall  sit  with  that  body  in  all  sessions,  and 
shall  have  a  voice  without  a  vote. 

6964.  Supplies,  how  furnished.  §  6.  The  board  shall  provide  from 
time  to  time,  pursuant  to  requisitions  made  by  the  superintendent  and  ap- 
proved by  the  board,  such  articles  and  materials  as  may  be  needful  for  the 
proper  maintenance  and  care  of  the  hospital  and  its  inmates,  including  fur- 
niture, fuel,  lights,  clothing,  medicine,  and  whatever  else  may  be  required  for 
the  mental,  moral  and  physical  improvement  of  the  patients,  and  materials 
and  labor  for  incidental  minor  repairs  and  improvements,  to  the  extent  of 
the  amount  appropriated  for  such  current  expense  by  the  legislature, 
economy  being  secured  by  careful  competitive  purchase  of  the  best  of  the 
classes  required.  The  board  shall  also  provide  in  the  same  manner  fur- 
nished quarters,  food,  heat  and  light  for  all  persons  employed  in  the 
care  of  the  hospital,  its  inmates  and  its  appurtenances,  unless  otherwise 
provided.  It  shall  be  the  duty  of  the  board  to  establish  and  disburse  the 
pay  of  all  officers  and  employes  of  every  grade,  and  prescribe  the  number 
to  be  employed:  Provided^  that  the  annual  salary  of  the  superintendent 
shall  not  exceed  the  sum  of  two  thousand  dollars. 

6965.  Accounts,  how  audited.  §  7.  All  accounts  payable  shall  be 
audited  by  the  board  in  its  regular  monthly  meetings,  in  duplicate,  after  certi- 
fication in  writing  by  the  claimant,  the  steward  of  the  hospital  and  by  the 
medical  superintendent,  and,  when  allowed  by  the  board,  signed  by  its 
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president  and  sealed  with  the  hospital  seal,  which  the  board  shall  provide, 
shall  constitute  vouchers,  upon  a  schedule  of  which,  setting  forth,  for  each, 
the  number,  name  of  claimant,  on  account  of  what,  and  the  amount,  the 
said  board  shall  make  requisitions  on  the  auditor  of  state  for  a  warrant, 
for  the  payment  of  the  sum  of  said  amounts,  by  the  treasurer  of  state  to 
the  treasurer  of  said  hospital,  who  shall  pay  to  said  claimant  the  amounts 
severally  due  upon  the  presentation  of  the  aforesaid  duly  certified  and  re- 
ceipted duplicate  vouchers,  in  accordance  with  a  duplicate. 

0966.  Interest  of  trustees  in  sales  to.  §  8.  No  such  trustee  shall 
be  directly  or  indirectly  interested  in  any  way  in  the  sale  or  purchase  of 
any  supplies  or  materials  for  any  of  said  hospitals  for  insane,  or  in  any  ser- 
vice or  labor  rendered  to  the  same,  excepting  as  herein  provided. 

6967.  Record  —  Book  keeping.  §  9.  A  durable  record  of  the  tran- 
sactions of  the  board  shall  be  kept  by  the  secretary,  and  signed  by  its 
president,  and  approved  by  the  board,  to  be  known  as  the  trustee's  record 
book.  The  board  shall  also  require  the  superintendent  to  cause  to  be  kept 
a  complete  set  of  double  entry  books  of  account,  setting  forth  the  assets, 
receipts,  disbursements  and  liabilities  of  the  hospital  in  detail;  also,  a  hos- 
pital register,  showing  the  name,  date  of  admission,  county,  postal  and 
telegraph  address  of  next  friend,  sex,  age,  color,  weight,  scars  or  deformi- 
ties, birthplace,  occupation,  civil  condition,  physical  state  on  admission, 
mental  state,  when  determined,  date  and  condition  when  discharged,  date 
and  immediate  cause  of  death,  and  the  diagnosis  of  each  patient  admitted, 
also,  a  case  book,  recording  a  history  of  each  patient  while  in  hospital, 
setting  forth  the  conditions,  the  treatment  and  result,  especially  noting  ac- 
cidents and  restraints  of  whatever  kind.  The  board  shall  inspect  the  afore- 
said books  at  each  regular  session. 

6968.  Superintendent's  reports.  §  10.  The  board  shall  also  require 
the  superintendent  to  make  a  report  at  each  regular  session  of  the  number 
of  patients  in  the  hospital  at  the  beginning  of  the  preceding  month,  the 
number  received  during  said  month,  the  number  discharged  and  dead,  and 
their  condition  and  previous  diagnosis,  and  the  number  remaining  at  the 
end  of  the  month.  Also,  a  report  of  changes  in  the  force  of  officers  and 
employes.  Also,  a  report  of  the  condition  and  needs  of  the  hospital  in 
every  department.  Also,  a  report  of  the  kinds,  quality  and  amount  of  sup- 
plies received,  issued,  and  remaining  in  store.  Also,  a  report  of  revenue 
in  money  or  kind  from  sales  or  donations,  which  money  shall  be  received 
by  the  treasurer  and  paid  to  the  treasurer  of  state,  to  be  covered  into  the 
general  fund,  whereupon  the  treasurer  of  the  board  shall  receive  a  quietus, 
to  be  filed  in  the  office  of  the  hospital,  and  the  superintendent  shall  be 
further  required  to  make  a  requisition  for  supplies  of  every  kind  needed 
for  the  ensuing  month  by  the  institution. 

6969.  Annual  report.  §  11.  At  the  end  of  each  fiscal  year,  next  pre- 
ceding the  regular  session  of  the  general  assembly,  the  board  shall  require 
the  superintendent  to  make  a  report  setting  forth  fully  the  medical,  gen- 
eral and  financial  history  of  the  hospital  for  the  biennial  period  preceding, 
its  needs  for  the  ensuing  two  years,  and  such  other  statements  as  he  may 
deem  necessary.  Said  report  shall  contain  a  summary  of  the  monthly 
medical  reports,  an  inventory  of  assets,  a  list  of  vouchers  paid,  stating  to 
whom,  for  what,  and  the  amounts,  and  a  list  of  the  accounts  unpaid  in  like 
form. 
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6970.  Rules  and  regulations.  §  12.  It  shall  be  the  duty  of  the 
board  to  consider  and  confirm  or  reject  such  general  regulations  for  the 
government  of  the  hospital  and  its  inmates  as  may  be  submitted  from  time 
to  time  by  the  medical  superintendent;  also,  to  visit  and  inspect,  in  a  body 
or  by  a  committee,  every  department  and  every  inmate  of  the  hospital,  at 
least  once  each  month,  to  hear  all  statements  of  insane  inmates,  and  to 
spread  on  the  trustee's  record  book  a  full  report  of  such  inspection,  in  the 
handwriting  of,  and  signed  by  one  of  the  inspectors,  with  such  comments 
as  may  be  deemed  necessary  or  beneficial. 

6971.  Reports.  §  13.  Upon  the  receipt  of  the  biennial  report  of  the 
medical  superintendent,  the  board  of  trustees  shall  prepare  a  report  setting 
forth  its  observations  on  the  results  of  the  work  of  the  hospital  and  its 
general  condition,  for  the  previous  biennial  period,  with  such  recommen- 
dations as  it  may  deem  necessary,  and  shall  submit  both  such  reports  to 
the  governor,  on  or  before  the  first  day  of  December  preceding  each  regu- 
lar session  of  the  general  assembly. 

6972.  Medical  superintendent  — Duties.  §  14.  The  medical  super- 
intendent shall  be  the  chief  medical  officer  as  well  as  the  general  director 
of  the  institution,  and  shall  give  personal  attention  to  the  medical  care  of 
the  inmates,  as  well  as  the  general  management  of  the  hospital,  its  appur- 
tenances and  its  entire  population,  and  shall  be  responsible  to  the  board 
of  trustees  for  such  care  and  management,  and  therefore  he  shall  select 
and  employ  any  such  assistant  physicians,  clerks,  attendants,  skilled 
workers  and  servants  as  may  be  in  his  judgment  necessary  to  enable  him 
to  properly  perform  the  work  with  which  he  is  charged,  and  make  all  nec- 
essary regulations  for  their  government  and  direction,  and  for  the  adminis- 
tration of  the  hospital,  subject  only  to  the  requirements  and  limitations 
herein  set  forth,  and  by  and  with  the  knowledge  and  consent  of  the  board  of 
trustees.  A  refusal  of  confirmation,  however,  on  the  part  of  the  board  of 
any  such  selection  shall  constitute  a  vacancy,  and  thereupon  the  superin- 
tendent shall  make  other  selections  until  such  consent  be  secured. 

6973.  Discharge  of  patients.  §  15.  The  medical  superintendent 
may  discharge  a  patient  from  the  hospital  whenever,  in  his  opinion,  the 
mental  and  physical  condition  of  such  patient  shall  justify  it,  and  may  fur- 
lough patients  to  their  homes  whenever,  in  his  opinion,  they  may  be  bene- 
fited thereby;  but  he  shall  retain  in  hospital  such  inmates  thereof  as  may 
in  his  judgment  be  unfit  to  be  at  large  or  may  require  special  medical  care: 
Provided,  that  in  no  case  shall  the  exercise  of  the  right  of  the  writ  of  habeas 
corpus,  as  regulated  by  law,  in  such  cases  be  denied. 

6974.  Repealing  clause.  §16.  All  laws  and  parts  of  laws  inconsist- 
ent with  the  provisions  of  this  act  are  hereby  repealed. 

6975.  Emergency.  §  17.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act;  therefore,  the  same  shall  be  in  force  from 
and  after  its  passage. 

ARTICLE  8  — SOLDIERS'  AND  SAILORS'  ORPHANS'  HOME. 


sac.  _.    , 

6)76.  Extension  of  —  Appropriation. 

6977.  Emergency. 

6978.  Building*  and  extensions. 

6979.  Appropriations. 
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An  Act  authorizing  the  trustees  of  the  Soldiers'  and  Sailors'  Orphans'  Home,  to  build  and  construct  a 
new  dining  room,  cook  room,  cottages  and  hospital  and  to  grade  and  gravel  the  grounds  and  locate 
and  put  in  proper  sewerage  and  drainage.    [Approved  and  in  force  February  33, 1889;  S„  p.  36. 

6976.  Appropriation — Printing.  Sec.  i.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Indiana,  That  the  trustees  of  the  Soldiers'  and 
Sailors'  Orphans'  Home  be,  and  they  are  hereby,  authorized  to  construct  a 
dining  room  and  kitchen,  at  a  cost  not  exceeding  ten  thousand  dollars;  six 
cottages,  at  a  cost  not  exceeding  four  thousand  •dollars  each  and  a  hospital 
not  to  cost  in  excess  of  ten  thousand  dollars;  and,  to  grade  and  gravel  the 
grounds  and  construct  proper  drainage  for  vaults,  cellars  and  grounds, 
which  shall  not  cost  in  excess  of  six  thousand  dollars;  and  the!  sum  of 
fifty  thousand  dollars  shall  be  and  is  hereby  appropriated  for  the  construc- 
tion of  said  buildings  and  improvements  above  named,  or  so  much  of  it  as 
may  be  required:  And,  provided,  further,  that  all  printing  connected  with 
the  said  institution  or  concerning  the  same  shall  be  done  at  the  home. 

6977-  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act;  the  same  shall  be  in  force  from  and  after 
its  passage. 

An  Act  concerning  the  Indiana  Soldiers'  and  Sailors'  Orphans'  Home,  providing  for  the  maintenance 
and  improvement  thereof,  making  appropriations  therefor,  providing  that  certain  appropriations 
therefor  shall  cease  and  declaring  an  emergency.  [Approved  and  in  force  March  9,  1&91;  S.,  i8ox, 
p.  407. 

6978.  Buildings  and  extensions  authorized  —  Appropriation. 

Sec  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana, 
That  the  board  of  trustees  of  the  Indiana  Soldiers'  and  Sailors'  Orphans' 
Home,  located  in  Rush  county,  is  hereby  authorized  and  required  to  con- 
struct and  furnish  upon  the  grounds  of  said  institution  a  chapel  or  assembly 
hall  at  a  cost  not  exceeding  the  sum  of  thirteen  thousand  dollars;  also, 
an  extension  of  the  hospital,  such  as  may  be  proper  and  necessary  for 
the  care  of  the  sick  or  disabled  pupils  of  said  institution,  and  for  quar- 
antine, at  a  cost  not  exceeding  the  sum  of  three  thousand  dollars ;  also, 
six  additional  cottages  for  the  use  of  pupils  and  necessary  employes, 
which  cottages  may  be  single  or  any  two  of  them  may  be  constructed 
as  a  double  cottage,  all  of  said  additional  cottages  to  cost  not  exceeding 
the  sum  of  eighteen  thousand  dollars;  also,  an  additional  workshop  or 
workshops  or  extensions  of  existing  workshops,  and  suitable  fire  escapes 
for  the  entire  institution,  at  a  cost  not  exceeding  the  sum  of  six  thou- 
sand dollars;  also,  two  additional  school  rooms  and  proper  alterations 
in  the  old  chapel  to  adapt  it  to  school  purposes,  at  a  cost  not  exceeding 
the  sum  of  five  thousand  dollars.  Said  board  is  also  authorized  and  re- 
quired to  repair  the  farm  cottage  on  said  grounds  at  a  cost  not  exceeding 
the  sum  of  five  hundred  dollars;  also,  to  complete  and  furnish  the  upper 
story  of  the  new  dining  hall  of  said  institution,  at  a  cost  not  exceeding 
the  sum  of  one  thousand  dollars;  also,  to  sink  a  well  or  wells  and  to  pro- 
vide proper  and  necessary  apparatus  and  pipes  in  connection  therewith  for 
supplying  pure  water  and  for  extinguishing  fires,  at  a  cost  not  exceeding 
the  sum  of  two  thousand  dollars;  also,  to  extend  and  improve  the  electric 
lighting  system  of  said  institution  at  a  cost  not  exceeding  the  sum  of  two 
thousand  dollars;  also,  to  construct  new  water  closets  and  proper  and 
needed  approaches  thereto  and  necessary  sewers  therefor  at  said  institution, 
at  a  cost  not  exceeding  the  sum  of  three  thousand  dollars;  also,  to  con- 
tinue the  improvement  of  the  grounds  of  said  institution  and  to  remove 
29 
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from  its  present  location  to  a  more  suitable  situation  tne  frame  school 
house  on  said  grounds  and  to  convert  the  same  into  a  gymnasium,  armory 
and  band  quarters,  at  a  cost  not  exceeding  the  sura  of  fifteen  hundred 
dollars.  And  the  various  sums  of  money  hereinbefore  mentioned,  or  so 
much  thereof  as  may  be  necessary  for  the  several  purposes  mentioned  re- 
spectively are  hereby  appropriated  for  said  several  purposes  out  of  any 
moneys  in  the  state  treasury  not  otherwise  appropriated,  and  said  board  of 
trustees  is  further  authorized  to  receive,  and  there  is  hereby  appropriated 
annually  out  of  any  moneys  in  the  state  treasury  not  otherwise  appro- 
priated, the  sum  of  three  hundred  dollars,  for  the  maintenance  of  a  library* 
and  reading  room  at  said  institution;  also,  the  sum  of  two  thousand  dollars, 
or  so  much  thereof  as  may  be  needed,  for  the  making  of  current  repairs 
in  and  about  the  buildings  and  grounds  of  said  institution,  and  for  pay- 
ment of  the  expenses  of  the  transportation  of  indigent  pupils  of  said  home, 
and  for  other  contingent  expenses  of  said  institution. 

6979,  Appropriations,  payment  of —  Acts  not  applicable.  §  2. 
That  on  and  after  the  taking  effect  of  this  act  so  much  of  an  act  entitled 
"  An  act  making  appropriations  for  the  state  government  and  its  institu- 
tions, making  certain  specific  appropriations,  directing  the  application  of 
such  appropriations,  requiring  accounts  to  be  kept  by  the  fiscal  years  of 
the  state,  repealing  inconsistent  laws,  designating  the  persons  to  whom  cer- 
tain appropriations  therein  made  shall  be  paid,  prescribing  the  duties  of 
the  auditor  of  state  and  treasurer  of  state  with  reference  to  the  payment  of 
such  appropriations,  providing  penalties  of  any  violation  thereof,  and  de- 
claring an  emergency,"  approved  March  11,  1889,  as  relates  to  or  affects 
the  Indiana  Soldiers'  and  Sailors'  Orphans'  Home,  shall  cease  to  be  opera- 
tive, except  as  to  money  already  drawn  by  and  for  said  institution  from 
the  state  treasury  under  the  provisions  of  said  act,  and  except,  also,  as  ta 
any  indebtedness  already  incurred  and  contracted  by  said  board  gf  trus- 
tees for  and  on  account  of  said  home,  and  accrued  salaries  of  officers  and 
trustees  thereof,  which  indebtedness  and  accrued  salaries  shall  be  paid 
under  and  out  of  the  appropriations  made  by  said  act  and  not  yet  drawn 
from  the  state  treasury,  but  the  current  expenses  of  said  institution,  not 
otherwise  provided  for  herein,  together  with  the  salaries  of  its  officers  and 
trustees,  after  the  taking  effect  of  this  act,  shall  be  regulated  and  paid 
under  and  by  the  provisions  of  the  statute  entitled  "  An  act  to  establish 
and  maintain  the  Indiana  Soldiers'  and  Sailors'  Orphans'  Home,  and  to-  * 
repeal  certain  statutes  relating  thereto,"  approved  February  15,  1887,  and 
not  under  or  according  to  the  provisions  of  said  act  approved  March  n, 
1889.     [See  §  28790. 

NATIONAL  HOME. 

An  Act  ceding,  to  the  United  States  of  America,  jurisdiction  over  certain  lands  and  their  appurtenances, 
of  the  "  National  Home  for  Disabled  Volunteer  Soldiers."  in  Grant  county,  Indiana,  ana  exempting 
the  same  from  taxation  and  declaring  an  emergency.  [Approved  and  in  force  February  zx,  1889; 
S.,  1889,  p.  xo. 

Whereas,  Under  and  by  the  authority  of  an  act  of  congress,  approved- 
July  28,  1888,  the  board  of  managers  of  "  The  National  Home  for  Dis- 
abled Volunteer  Soldiers/'  are  about  to  locate  a  permanent  "home"  in 
Grant  county,  in  this  state;  therefore; 

6080.  Jurisdiction  ceded  — Right  reserved— Inmates'  right  of 
suffrage.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Indiana,  That  jurisdiction  of  the  land*  and  their  appurtenances  which. 
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may  be  acquired,  by  purchase  or  donation,  by  the  managers  of  "  The  Na- 
tional Home  for  Disabled  Volunteer  Soldiers,"  within  the  county  of  Grant 
and  state  of  Indiana,  for  the  uses  and  purposes  of  said  branch  home,  be 
and  is  hereby  ceded  to  the  United  States  of  America :  Provided^  however ; 
that  all  civil  and  criminal  process  issued  under  the  authority  of  the  state  of 
Indiana,  or  any  officer  thereof,  may  be  executed  on  said  lands  and  in  the 
buildings  which  may  be  erected  and  located*  thereon  ia  the  same  way  or 
manner  as  if  jurisdiction  had  not  been  ceded  as  aforesaid:  And  provided, 
further^  that  nothing  in  this  act  shall  be  construed  to  prevent  the  officers, 
employes  and  inmates  of  said  branch  home,  who  are  qualified  voters  of 
this  state  from  exercising  the  right  of  suffrage  at  all  township,  county  and 
state  elections  in  the  township  in  which  said  branch  home  shall  be  located. 

6981.  Exemption  from  taxation.  §  2.  That  the  lands  so  acquired 
by  the  National  Home  for  Disabled  Volunteer  Soldiers,  with  their  appurte- 
nances, and  all  buildings  which  may  be  erected  thereon,  and  all  the  per- 
sonalty of  every  kind,  now  held,  or  which  may  hereafter  be  held,  by  the 
board  of  managers  aforesaid,  for  the  uses  and  purposes  of  said  branch 
home,  shall  forever  hereafter  be  exempted  from  all  state,  county  and 
municipal  taxation  and  assessment  whatever,  so  long  as  the  same  shall  re- 
main the  property  of  the  United  States  for  the  uses  and  purposes  of  the 
said  branch  home. 

6982.  Emergency.  §  3.  An  emergency  existing  for  the  immediate 
taking  effect  of  this  act,  the  same  shall  be  in  force  from  and  after  its 
passage. 
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Notes  to  Chapter  15. 
BENEVOLENT  INSTITUTIONS. 

2778.  Salaries.  This  section  (S.,  1879,  p.  4;  S.f  1883,  p.  15)  contemplates  that  the 
president  of  the  board  of  trustees  shall  receive  the  compensation  provided  for  the 
president  and,  also,  the  compensation  as  trustee  of  each  of  the  benevolent  institutions 
included  in  the  acts,  as  he  is  not  only  president  of  the  several  boards  but  is  expressly 
made  a  trustee  for  each  institution.  The  fact  that  he  is  entitled  to  compensation  for 
his  services  as  president  of  the  boards,  and  also  to  compensation  for  his  services  as 
trustee  for  the  several  institutions,  does  not  constitute  him  the  holder  of  two  lucrative 
offices,  as  prohibited  by  the  constitution  (§  90) ;  State,  ex  rel.  v.  Harrison,  116-302.  • 

6914.  Election  by  general  assembly — Vaoanoy.  The  effect  of  the  constitu- 
tional provision,  section  225,  adds  an  additional  contingent  and  defeasible  term  to 
the  original  fixed  term  of  an  officer  and  excludes  the  possibility  of  a  vacancy  and, 
consequently,  the  power  of  appointment,  except  in  case  of  death,  resignation,  ineligi- 
bility and  the  like.  When  it  is  provided  that  officers  chosen  for  a  given  term  are 
entitled  to  hold  over  until  their  successors  are  elected  and  qualified,  the  section  ap- 
plies to  officers  elected  by  the  general  assembly,  or  other  organized  body,  equally  as 
to  those  elected  by  the  people  at  large,  and  the  right  to  hold  over  continues  until  a 
qualified  successor  has  been  elected  by  the  electoral  body  to  which  the  incumbent 
owes  his  election  or  which,  by  law,  is  entitled  to  elect  a  successor.  So,  whereby  this 
section  relating  to  the  management  of  the  benevolent  institutions  of  the  state,  provis- 
ion was  made  for  the  election,  by  the  general  assembly,  of  a  president  of  the  several 
boards  of  trustees  whose  term  of  office  should  be  four  years,  and  that  if  a  vacancy 
should  occur  in  such  office  during  the  recess  of  the  legislature,  the  governor  should 
appoint,  the  appointment  to  stand  until  the  next  session,  and  the  term  of  the  officer 
elected  in  1883  expired  during  the  legislative  session  of  1887,  hut  the  body  adjourned 
without  electing  a  successor,  it  was  held  that  under  section  226  the  incumbent  became 
entitled  to  hold  over  and,  there  being  no  vacancy,  an  appointment  by  the  governor 
was  without  effect;  State,  ex  rel.  v.  Harrison,  11 3-441. 
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Chapter  16. 
BRIDGES. 


6983.  Across  county  boundary. 

6984.  Notice,  auditor's  duty  —Appropriation,  com- 

missiooers'  duty. 


SRC. 

6985. 


appropriation  to  construct— Tax  levy— 


Am  Act  to  amend  section  one  of  an  act  to  authorize  townships  in  this  state  to  construct  or  aid  in  the 
construction  and  repair  of  bridges  across  streams  of  water  which  form  the  boundary  line  between 
two  counties  in  this  state  and  prescribing  the  manner  of  granting:  such  aid  and  the  powers  and  duties 
of  the  board  of  county  commissioners  in  relation  thereto,  approved  March  6,  1885;  and,  to  supple- 
ment said  act  with  additional  sections,  numbered  18  and  10,  and,  also,  prescribing:  the  powers  and 
duties  of  county  treasurers  in  relation  thereto.  [Approved  March  1, 1889;  in  force  May  10, 1889 ;  S., 
1889,  p.  63. 

6983.  [2880J  Across  county  boundary  line.  Sec.  i.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana,  That  section  one  of  said 
act  be  and  the  same  is  amended  to  read  as  follows,  viz.:  Section  i.  That 
whenever  a  petition  shall  be  presented  to  the  board  of  county  commission- 
ers of  any  county  in  this  state  at  any  regular  or  special  session  thereof 
signed  by  twenty-five  freeholders  of  any  township  of  such  county,  which 
township  is  bounded  on  any  side  thereof  by  a  stream  of  water  which  stream 
forms  the  boundary  line  between  two  counties  in  this  state,  asking  such 
township  to  make  an  appropriation  of  money  to  construct  or  aid  in  the 
construction  or  repair  of  a  free  public  bridge  used  for  highway  purposes 
only  across  such  stream,  to  an  amount  and  upon  such  terms  and  conditions 
as  may  be  specified  in  such  petition,  not  exceeding,  however,  two  per  cen- 
tum upon  the  amount  of  taxable  property  of  such  township  on  the  tax 
duplicate  of  the  county  for  the  preceding  year;  and  when  the  purpose  is 
to  aid  in  the  construction  or  repair  of  such  bridge,  specifying  further  the 
fund,  the  same  is  to  be  in  aid  of,  and  the  point  as  near  as  practicable  on 
such  stream  that  such  bridge  is,  or  is  to  be  located,  it  shall  be  the  duty  of 
such  board  of  commissioners,  after  being  satisfied  that  such  petition  has 
been  properly  signed  by  the  requisite  number  of  freeholders  of  such  town- 
ship, as  aforesaid,  to  cause  the  same  to  be  entered  at  full  length  upon  their 
records. 

6084.  Notice  —  Auditor's  duty  —  Appropriation,  commission- 
ers duty.  §  18.  As  soon  as  the  statement  of  such  vote,  as  provided  for 
in  section  ten  of  the  act  of  which  this  act  is  supplemental,  shall  be  filed 
with  the  auditor,  if  the  appropriation  asked  for,  be  to  aid  another  township 
in  this  state,  on  the  opposite  side  of  such  stream,  he  shall  notify,  in  writing, 
the  auditor  of  the  county  in  which  such  other  township  is  located,  of  the 
result  thereof,  and  of  the  total  amount  of  such  appropriation,  and  as  soon 
as  the  tax  shall  be  levied,  as  provided  for  in  section  twelve  of  the  act  of 
which  this  act  is  supplemental,  each  of  the  auditors  of  the  counties  in  which 
the  township  voting  such  appropriation  are  located,  shall  notify  the  other, 
in  writing,  of  such  fact.  And  all  such  notices  shall  be  preserved  by  such 
auditors  in  their  respective  offices,  and  by  them  brought  to  the  attention  of 
the  board  of  commissioners  of  the  respective  counties,  at  the  next  regular 
or  special  session  thereof,  who  shall  spread  the  same  upon  their  records, 
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which  respective  boards  of  commissioners  shall  each  immediately  there- 
upon appropriate  from  the  general  funds  of  the  county  an  amount  equal  to 
the  amount  appropriated  by  each  of  the  said  townships  in  their  respective 
counties,  to  be  added  to  the  fund  thus  created  for  the  purpose  herein  named. 
6985-  Appropriation  to  construct  —  Tax  levy  —  Contract  — 
Treasurer's  duty.  §  19.  That  whenever  townships  on  each  side  of 
such  stream  shall  have  voted  appropriations  to  construct,  or  aid  in  the 
construction  or  repair  of  any  bridge  as  provided  in  this  act,  and  the  act  of 
which  this  act  is  supplemental,  and  the  tax  in  pursuance  of  such  vote  has 
been  levied  as  in  said  act  provided,  the  board  of  county  commissioners  of 
the  county  in  which  is  located  the  township  making  the  largest  appropria- 
tion in  the  aid  of  such  construction  or  repair,  shall  let  a  contract  for  the 
construction  or  repair  of  such  bridge,  and  proceed  therein  under  the  same 
rules  as  provided  by  law  for  letting  and  building  bridges  wholly  in  one 
county.  And  the  fund  thus  appropriated  by  the  township  making  the 
smallest  of  such  appropriation  shall  be  transmitted  by  the  treasurer  of  the 
county  in  which  such  township  is  located  to  the  treasurer  of  the  county 
whose  board  of  commissioners  shall  have  let  the  contract,  to  be  used  for 
the  purpose  of  such  appropriation  to  the  extent  that  the  same  may  be 
required,  pro  rating  such  respective  appropriation  to  complete  such  work 
upon  the  statement  and  request  of  the  treasurer  of  the  county  whose  board 
of  commissioners  shall  have  let  such  contract. 
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Notes  to  Chapter  16. 
BRIDGES. 

2836.  Surveys  and  estimate*.  When  the  question  of  building  or  repairing  a 
bridge  involves  merely  the  matter  of  public  convenience,  the  subject  is  entirely 
within  the  discretion  of  the  county  commissioners  and  it  is  not  for  the  courts  to  inter- 
fere, in  any  manner,  to  control  the  judgment  of  that  body.  Where  a  bridge  —  as  in 
this  case  —  is  practically  destroyed  and  the  alternative  is  presented  of  repairing  it  or 
of  abandoning  the  bridge  and  resorting  to  some  other  means  or  place  in  order  to  cross 
the  stream,  the  question  is  then  one  of  public  convenience  which,  by  the  express 
terms  of  the  statute,  is  committed  to  the  opinion  or  discretion  of  the  county  commis- 
sioners. If  they  determine  it  would  be  impracticable,  considering  the  condition  of 
the  county  revenue,  to  repair  and  maintain  the  bridge  it  is  not  within  the  province  of 
the  courts  to  compel  them  by  mandate  to  repair;  State,  ex  rel.  v.  Board  etc.,  119-445. 

A  board  of  county  commissioners  having  entered  an  order  for  the  construction  of  a 
bridge,  which  it  is  authorized  to  build,  has  the  discretion  to  build  it  or  not  as  it  may 
see  fit.  It  has  the  power  to  set  aside  the  order  it  has  entered.  There  are  no  adversary 
parties  and  no  notice  is  required.  Until  the  bridge  is  constructed  no  person  can  be 
said  to  have  any  pecuniary  interest  in  its  order.  It  is  a  mere  preliminary  step,  having 
in  view  a  public  improvement  which  the  board  may  or  may  not —  in  its  discretion  — 
make.  Of  necessity,  the  time,  place  and  manner  of  constructing  such  an  improvement 
are  in  the  discretion  of  the  board,  and  that  discretion  is  not  divested  until  the 
structure  is  constructed.  Mandamus  can  not  issue  to  compel  a  board  to  carry  into 
effect  an  order  it  has  made  to  construct.  It  is  otherwise,  however,  as  to  the  repara- 
tion or  rebuilding  of  necessarv  bridges  destroyed;  State,  ex  rel.  v.  Board  etc.,  125-251. 

2888.  Superintendent.  A  board  of  county  commissioners  can  not  be  compelled, 
by  mandamus,  after  making  an  order  for  the  construction  of  a  bridge,  to  appoint  a 
superintendent  to  take  charge  of  the  work  of  construction.  The  appointment  of  such 
superintendent  is  discretionary  with  the  board  and  there  is  not  much  room  to  doubt 
that  such  a  board  has  the  power  to  let  the  contract  and  construct  a  bridge  without  the 
intervention  of  a  superintendent;  State,  ex  rel.  v.  Board  etc.,  125-251. 

2892.  Repairs.  The  term  "bridge"  in  its  common  law  meaning  —  the  sense  in 
which  it  is  employed  by  the  statute —  denotes  a  structure  erected  over  a  river,  creek, 
pond,  lake  or  stream  of  water  flowing  in  a  channel  between  banks  more  or  less  de- 
fined, although  such  channel  may  be  occasionally  dry,  in  order  to  facilitate  public 
passage  over  the  water;  Board  etc.  v.  Bailey,  122-48. 

A  structure  or  culvert,  over  a  ravine,  made  by  filling  in  the  depression  with  earth 
and  gravel,  there  being  in  the  center  under  the  highway  an  archway  of  stone  masonry 
covered  by  a  parapet,  which  was  erected  for  the  purpose,  merely  of  draining  surface 
water  off  the  public  highway,  is  not  a  bridge  within  the  meaning  of  the  statute, 
which  requires  the  board  of  commissioners  of  each  county  to  cause  all  the  bridges 
therein  to  be  kept  in  repair;  Board  etc.  v.  Bailey,  122-50. 

In  the  matter  of  repairing  bridges  or  rebuilding  necessary  bridges  destroyed,  a 
board  of  county  commissioners  has  no  discretion;  State,  ex  rel.  v.  Board  etc.,  125- 
253;  Board  etc.  v.  State,  ex  rel.,  1 13-179. 

This  section  provides  that  the  board  of  commissioners  of  the  county  "  shall  cause 
all  bridges  therein  to  be  kept  in  repair."  When  a  bridge  is  a  part  of  a  public  county 
highway,  the  county  or  —  what  in  law  is  the  same  thing  in  this  state  —  the  board  of 
commissioners  is  bound  to  use  reasonable  care  in  the  maintenance  of  it,  so  that  in- 
jury may  not  result  to  persons  traveling  on  the  highway.  Where  it  is  once  ascer- 
tained that  such  bridges  are  in  such  a  condition  as  to  be  dangerous  to  passengers, 
the  board  of  commissioners  has  no  discretion  as  to  whether  or  not  it  will  repair  them. 
If  such  a  bridge  is  in  such  dangerous  condition  that  injury  will  result  to  travelers  upon 
the  highway  unless  it  is  repaired  and  the  board  refuses  to  repair  to  prevent  the  injury, 
the  duty  to  repair  may  be  enforced  by  mandamus;  Board  e(c.  v.  State,  ex  rel.,  113- 
183. 
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The  duty  imposed  by  this  section  on  county  commissioners  to  keep  bridges  in  re- 
pair and  the  liability  resulting  from  a  breach  thereof  are  not  affected  by  the  provisions 
of  the  act  of  1885  (§  6077)  making  it  the  duty  of  township  trustees  to  make 
repairs  when  the  cost  is  less  than  $75.  So,  counties  are  liable  for  damages  resulting 
from  a  negligent  failure  on  the  part  of  their  boards  of  commissioners  to  keep  bridges 
on  public  highways  in  repair,  without  regard  to  the  cost  of  such  repairs;  Board  etc.  ▼» 
Arnett,  116-439. 
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233  Congressional  Districts.         §§  6986-6998 

Chapter  17a. 
CONGRESSIONAL  DISTRICTS. 

BBC. 

6994.  Seventh  district. 

6995.  Eighth  district. 

6996.  Ninth  district. 

6997.  Tenth  district. 

6998.  Eleventh  district. 

6999.  Twelfth  district. 

7000.  Thirteenth  district. 

7001.  Repealing  clause. 

An  Act  to  divide  the  state  of  Indiana  into  congressional  districts.    [Passed,  notwithstanding  the  £OT~ 
error's  veto,  March  6, 1891;  in  force  June  10,  1891;  S„  1891,  p.  136. 

6986.  Congressional  districts  —  Representation.  Sec.  i.  Be  it 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  the  state  of 
Indiana  shall  be  divided  into  thirteen  districts  for  the  election  of  represen- 
tatives in  the  congress  of  the  United  States,  each  of  which  districts  shall 
be  entitled  to  one  representative. 

6987.  Limitation.    §  2.  The  limits  of  each  district  shall  be  as  follows: 

6988.  First  district.  §  3.  The  counties  of  Posey,  Gibson,  Vander- 
burgh, Warrick,  Pike,  Spencer,  and  Perry  shall  constitute  the  first  district* 

6989.  Second  district.  §  4.  The  counties  of  Knox,  Greene,  Daviess, 
Martin,  Dubois,  Lawrence,  Orange,  and  Crawford  shall  constitute  the  sec- 
ond district. 

6990.  Third  district.  §  5.  The  counties  of  Harrison,  Washington, 
Jackson,  Jennings,  Scott,  Jefferson,  Clark,  and  Floyd  shall  constitute  the 
third  district. 

6991.  Fourth  district.  §  6.  The  counties  of  Shelby,  Ripley,  Decatur, 
Rush,  Franklin,  Dearborn,  Ohio,  and  Switzerland  shall  constitute  the 
fourth  district. 

6992.  Fifth  district.  §  7.  The  counties  of  Owen,  Putnam,  Hendricks, 
Morgan,  Monroe,  Brown,  Johnson,  and  Bartholomew  shall  constitute  the 
fifth  district 

6993.  Sixth  district.  §  8.  The  counties  of  Henry,  Delaware,  Ran- 
dolph,  Wayne,  Fayette,  and  Union  shall  constitute  the  sixth  district. 

6994.  Seventh  district.  §  9.  The  counties  of  Marion,  Madison,  and 
Hancock  shall  constitute  the  seventh  district. 

6995.  Eighth  district.  §  10.  The  counties  of  Sullivan,  Vigo,  Clay, 
Parke,  Vermillion,  Fountain,  and  Montgomery  shall  constitute  the  eighth 
district 

6996.  Ninth  district.  §  1 1.  The  counties  of  Boone,  Tippecanoe,  Clin- 
ton, Tipton,  Hamilton,  Howard,  Benton,  and  Warren  shall  constitute  the 
ninth  district 

6997.  Tenth  district.  §  12.  The  counties  of  Carroll,  Cass,  White, 
Fulton,  Pulaski,  Newton,  Jasper,  Lake,  and  Porter  shall  constitute  the 
tenth  district. 

6998.  Eleventh  district.  §  13.  The  counties  of  Grant,  Miami,  Wa- 
bash, Huntington,  Wells,  Adams,  Jay,  and  Blackford  shall  constitute  the 
eleventh  district. 

30 
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6999.  Twelfth  district  §14.  The  counties  of  Allen,  Whitley,  Noble, 
DeKalb,  Lagrange,  and  Steuben  shall  constitute  the  twelfth  district. 

7000.  Thirteenth  district.  §  15.  The  counties  of  Starke,  Laporte, 
St.  Joseph,  Marshall,  Elkhart,  and  Kosciusko  shall  constitute  the  thirteenth 
district. 

7001.  Repealing  clause.  §  16.  All  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  shall  be  and  the  same  are  hereby  repealed* 
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Chapter  18. 
CONVEYANCE  OF  LAND. 

SBC.  I  SEC. 

700a.    Acknowledgments,  certificates   not    under    7004.    Evidence  —  Deed  or  record. 

seal  legalized.  7005.    Emergency. 

7003.    Record,  full  notice.  I 

Am  Act  legalizing  the  record  and  acknowledgment  of  deeds  and  mortgages  heretofore  recorded  in  any 
county  of  this  state,  when  the  official  character  of  the  officer  taking  the  acknowledgments  was  not 
certified  to,  as  required  by  law,  and  authorizing  the  record  of  such  deeds  and  mortgages  to  be  read 
in  evidence,  and  making  such,  notice  to  third  persons.  [Approved  and  in  force  March  7,  1891;  S.t 
1891,  p.  336. 

Preamble.  Whereas,  It  has  been  represented  to  this  general  assembly 
that  deeds  and  mortgages  have  been  recorded  in  several  counties  of  this 
state,  without  authority  of  law,  the  same  having  been  acknowledged  before 
a  justice  of  the  peace,  or  other  officer,  not  having  or  using  any  official  seal, 
no  certificate  of  their  official  character  and  qualifications  being  attached  to 
said  instruments,  as  required  by  law;  therefore,* 

7002.  Acknowledgments,  certificates  not  under  seal  legalized. 
Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
the  record  and  acknowledgment  of  all  deeds  of  conveyance  and  mortgages 
heretofore  recorded  in  any  county  in  this  state,  the  acknowledgments  of 
which  were  taken  and  certified  by  a  justice  of  the  peace,  or  other  officer 
not  having  or  using  an  official  seal,  residing  in  any  county  of  this  state 
other  than  the  one  in  which  such  instrument  is  recorded,  or  any  such  in- 
strument acknowledged  by  any  such  officer  residing  without  this  state  and 
within  the  United  States,  the  official  character  of  such  officer  not  having 
been  certified  to  by  the  proper  officer,  as  required  by  law,  be,  and  the 
same  are  hereby  legalized,  and  all  such  acknowledgments  and  the  records 
of  such  deeds  and  mortgages  are  hereby  declared  to  be  valid  and  effectual 
to  all  intents  and  purposes. 

7003.  Records  full  notice.  §  2.  Every  such  deed  and  mortgage,  as 
described  in  the  preceding  section,  heretofore  recorded  in  the  county  in 
which  the  land  described  in  such  conveyance  is  situate,  shall  be  deemed 
and  taken  as  full  notice  of  all  the  rights  and  equities  of  every  person  hold- 
ing any  such  conveyance,  or  having  any  interest  therein,  to  all  persons  whom- 
soever, subsequent  to  the  filing  and  recording  of  the  same;  and  it  is  hereby 
declared  that  such  conveyance,  so  recorded,  shall  have  the  same  force  and 
effect  as  if  the  official  character  and  signature  of  the  officer  taking  the  ac- 
knowledgment thereof  had  been  duly  certified  to,  as  required  by  law. 

7004.  Evidence  —  Deed  or  record.  §  3.  Any  deed  or  mortgage 
acknowledged  as  hereinbefore  stated,  which  may  have  been  recorded  in 
any  county  in  this  state,  before  the  passage  of  this  act,  and  any  record  or 
transcript  thereof,  duly  certified  or  proven,  may  be  read  in  evidence  in 
any  cause  now  pending,  or  hereafter  commenced  in  any  court  of  justice, 
without  proof  of  execution  thereof,  and  shall  have  the  same  force  and 
effect  as  if  the  acknowledgment  thereof  had  been  duly  certified  to,  as  re- 
quired by  law,  and  the  same  recorded  subsequent  to  the  passage  of  this  act. 

7005.  Emergency.  §  4.  It  is  hereby  declared  that  an  emergency  ex- 
ists for  the  immediate  taking  effect  of  this  act;  it  shall,  therefore,  be  in 
force  from  and  after  its  passage. 
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Notes  to  Chapter  18.     . 
CONVEYANCE  OF  LAND. 

ARTICLE  1  — GENERALLY. 

2916.  Who  may  convoy.  In  an  action  on  a  promissory  note,  executed  by  a  mem- 
ber of  a  tribe  of  Indians  residing  upon  a  reservation  and  adhering  to  their  ancient 
manners  and  customs,  a  paragraph  of  answer  alleged  that  under  an  act  of  congress, 
certain  lands  of  the  reservation  had  been  set  off  to  the  defendant  in  severalty  and, 
therefore,  were  not  subject  to  levy  and  sale  and  closed  with  a  prayer  that  the  plaintiff* 
be  enjoined  from  levying  any  execution  that  might  issue  on  the  judgment,  does  not 
state  a  defense  to  any  part  of  plaintiff's  action  and  is  demurrable ;  Ke-tuc-c-mun- 
quah  v.  M'Clure,  122-542. 

2926,  2931.  Deed  and  record.  The  effect  of  these  statutes  is  such  that  an  omis- 
sion to  give  notice,  either  actifal  or  according  to  the  recording  acts,  of  an  interest  in 
land  acquired  by  deed  or  mortgage  subsequent  to  that  of  a  mortgagee,  whose  mort- 
gage is  duly  recorded,  subjects  such  interest  to  foreclosure,  in  the  absence  of  the/ 
grantee  or  mortgagee,  in  the  same  manner  as  if  the  owner  thereof  had  been  made  a 
party;  Boice  v.  Mich.  M.  L.  Ins.  Co.,  114-483. 

2927.  Form  of  warranty  deed.  If  a  deed  be  made  in  this  state  purporting  to  con- 
vey land  in  another  state  the  question  as  to  whether  it  contains  the  covenant  of  seizin 
is  determined  by  the  law  of  this  state.  In  the  case  at  bar  the  deed  purported  to  con- 
vey  land  in  the  state  of  Missouri  and  was  in  the  form  prescribed  by  this  section,  ex- 
cept that  it  contained,  in  addition  to  the  general  clause,  "convey  and  warrant,"  the 
following:  "  now  and  forever  warranting  and  defending  the  said  premises  against  all 
taxes  against  us  and  against  our  own  acts  in  the  premises."  This  clause  being  at  the 
close  of  the  instrument  and  following  the  description.  By  force  of  the  statute,  the 
words  ••  convey  and  warrant  "  comprehend  and  express  all  the  covenants  of  warranty 
as  fully  as  if  they  were  written  out  at  length.  The  deed  therefore  contains  the  cove- 
nant of  seizin  and  the  special  covenant  restricts  two  of  the  general  covenants  only,  i.  e. 
(1)  the  covenant  warranting  against  incumbrances  —  as  to  taxes  —  and  (2)  the  covenant 
of  quiet  enjoyment.  In  the  absence  of  title  or  possession  in  grantors  the  covenant  of 
seizin  was  broken  so  soon  as  the  deed  was  executed;  Jackson  v.  Green,  112-342. 

2931.  Time  of  recording.  The  effect  of  the  statute  of  1877  (§§  1093-4),  construed 
in  connection  with  this  section,  was  to  postpone  or  render  assignments  of  mortgages 
void  as  against  any  subsequent  bona  fide  purchaser  or  mortgagee,  for  a  valuable  con- 
sideration, unless  such  assignments  were  recorded  as  provided  in  the  statute.  So, 
when  assignments  are  within  the  recording  acts,  a  release  executed  by  the  person,  who 
appears  by  the  records  to  be  the  owner  of  the  mortgage,  is  sufficient  to  protect  a  pur- 
chaser who  has,  in  good  faith,  parted  with  his  money  on  the  faith  of  such  a  release  and 
without  other  notice  than  that  afforded  by  the  record;  Conn.  M.  L.  I.  Co.  v.  Talbot, 

"3-377. 

2947.  Form  of  acknowledgment.  Acknowledgments  are  for  the  purpose  of  en- 
titling the  instrument  to  record.  Ordinarily  only  subsequent  purchasers  for  value 
can  take  advantage  of  the  omission  of  words  of  identification  or  other  formal  defects 
in  the  certificate  of  acknowledgment;  Westhafer  v.  Patterson,  120-459.  So,  where  a 
certificate  of  acknowledgment  is  presented  to  the  recorder,  who  accepts  it  and  places 
the  instrument  on  record,  a  mere  informality  in  the  certificate  of  acknowledgment  —  as 
the  omission  of  the  word  "acknowledge" — will  not  operate  to  render  the  instrument 
ineffective;  Bryant  v.  Richardson,  126-154. 

A  certificate  of  acknowledgment,  to  a  chattel  mortgage,  that  before  a  notary  public 
44  personally  appeared  A.  P.  and  N.  J.  P.,  his  wife,  acknowledged  the  execution  of  the 
annexed  mortgage,"  shows  the  acknowledgment  of  the  mortgage  by  both  husband  and 
wife;  Brown  v.  Corbin,  121-457. 

2968.  Estates  tail  abolished.  Section  in  force  since  May  6,  1853.  During  1855 
B.  executed  a  warranty  deed  conveying  land  to  his  granddaughter  for  an  expressed 
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money  consideration.  Following  the  description  of  the  land  a  stipulation  was  writ- 
ten, that  if  the  grantee  should  die  without  issue  surviving  her,  the  land,  or  the  pro- 
ceeds thereof,  that  might  be  realized  by  sale  or  otherwise,  should  revert  to  the  lawful 
heirs  of  the  grantor;  and,  also,  if  the  guardian  of  grantee  saw  fit  to  sell  the  land  he 
might  do  so,  by  appropriating  the  proceeds  of  such  sale  to  the  use  of  grantee 
while  she  should  live  and  applying  the  balance,  if  she  should  die  without  heirs  of  her 
body,  to  the  heirs  of  grantor.  Grantee  died  in  1883,  holding  possession  of  the  land, 
leaving  no  children  but  leaving  her  surviving  a  husband  and  mother  as  her  only  heirs 
at  law.  The  estate  created  in  grantee  is  not  in  tail,  but  a  conditional  fee,  liable  to  be 
defeated  only  by  the  contingencies  (1)  that  grantee  should  die  childless  ;  and  (2)  that 
grantor,  prior  to  that  event,  should  have  died  leaving  lawful  heirs  competent  to  take 
the  estate  limited  over.  As  the  deed  disposed  of  the  entire  estate,  with  no  reversion 
to  the  grantor,  there  can  be  no  remainder,  because  of  this,  and  for  the  further  reasons 
that  there  was  no  person  in  esse  competent  to  take  the  conditional  estate  limited  over 
and  that  the  deed  confers  on  grantee  a  general  power  of  disposition,  the  limitation 
over  is  void  and  the  estate  of  the  first  taker  became  a  fee  simple  absolute;  Outland  v. 
Bo  wen,  1 15-150.  # 

2960.  Contingent  remainder.  A  deed  conveying  land  to  A.  "during  the  term  of 
his  natural  life  and,  at  his  death,  to  L.  A.  K.  during  the  term  of  his  natural  life,  and  at 
his  death  to  his  children  begotten  by  him  in  wedlock  the  fee  simple  title  to  the  real 
estate  herein  described;  and,  in  the  event  of  the  said  L.  A.  K.  dying  without  children 
begotten  in  wedlock,  then  the  fee  simple  to  said  real  estate  is  conveyed  to  my  grand- 
children living  at  the  time  of  the  said  L.  K.'s  death,  and  the  children  of  such  of  my 
grandchildren  as  may  die  after  the  death  of  said  L.  K.,  if  any  there  should  be,  such 
children  to  take  such  interest  in  said  real  estate  as  their  father  or  mother  would  have 
been  entitled  to  if  living."  The  birth  ofachild  to  A.  in  wedlock  and  not  its  survival 
of  the  father  is  the  contingency  on  which  the  remainder  vests  —  otherwise  the  limita- 
tion would  be  void  under  sections  2962-3  ;  Amos  v.  Amos,  117-20. 

ARTICLE  5— TRUSTS  AND  POWERS. 

2969.  Express  trusts  created  in  writing.  An  express  trust  in  land  can  not  be 
established  by  parol.  A  parol  agreement,  however,  to  hold  the  proceeds  of  a  sale  of 
land  in  trust  for  another,  is  valid,  if  founded  on  a  sufficient  consideration.  Such  an 
equitable  obligation  arises  out  of  an  agreement  of  a  grantee  to  hold  the  land  granted 
in  trust*for  the  grantor  as  constitutes  a  sufficient  consideration  for  a  subsequent  agree- 
ment to  hold  the  proceeds  of  a  sale  of  the  property  in  trust  for  such  grantor;  Mohn 
v.  Mohn,  112-286. 

It  is  not  necessary  that  the  deed  or  instrument,  in  which  the  estate  which  is  to  be 
affected  by  the  trust  is  granted,  should,  also,  contain  the  declaration  of  the  trusts  on 
which  the  property  is  to  be  held.  The  trust  may  be  manifested  or  proved  by  any  writ- 
ing signed  by  the  party  to  be  charged  or  by  the  party  who  is  entitled  to  declare  the 
trust,  provided  the  fiduciary  relations  are  set  forth  in  the  writing  with  sufficient  cer- 
tainty;  Gaylord  v.  Lafayette,  115-428.  So,  where  certain  heirs  owned  a  piece  of  real 
estate  as  tenants  in  common,  and  two  of  the  co-tenants  conveyed  their  interest  in  such 
real  estate  to  their  other  co-tenant  by  a  deed,  absolute  on  its  face,  and  expressing  a 
money  consideration,  but,  contemporaneously  with  and  as  a  part  of  the  transaction, 
the  grantee  signed  and  delivered  to  the  grantors  a  written  agreement  which  required 
of  her  certain  duties  in  respect  to  the  payment  of  the  debts  of  the  ancestor,  the  making 
of  repairs,  the  ultimate  disposition  of  the  property  and  the  distribution  of  the  proceeds 
after  reimbursing  herself,  a  perfectly  executed  and  explicitly  declared  trust  was  created, 
which  a  court  of  equity  is  bound  to  recognize  and  enforce,  and  a  recital  in  the  deed, 
and  in  the  contemporaneous  instrument  that  the  conveyance  was  made  for  the  consid- 
eration of  $4,000  did  not  render  inoperative  the  trust  declared  in  the  writing;  Kintner 
v.  Jones,  122-149. 

A  woman  married  to  a  second  husband,  holding  land  which  she  received  in  virtue 
of  her  first  marriage,  orally  agreed  with  the  only  child  of  her  first  marriage  —  a 
daughter  —  that  they  should  unite  in  conveying  the  land  to  a  third  person,  who 
should  reconvey  one-fourth  part  of  the  land  to  the  daughter  and  the  balance  to  the 
mother  and  her  husband,  to  be  by  them  held  in  trust  and  conveyed  to  the  three  chil- 
dren of  the  second  marriage.  A  deed,  absolute  in  form,  was  executed  to  the  wife  and 
husband,  according  to  this  understanding,  and  they  conveyed  the  three-fourths  of  the 


Digitized  by  VjOOQIC 


2970-2988  §§      Conveyance  of  Land  — Notes.  238 

land  so  deeded  to  them  to  two  of  the  three  children,  in  fee,  to  the  exclusion  of  the 
third.  In  an  action  by  the  latter  to  establish  and  enforce  a  trust,  it  was  held  that  the 
case  came  within  this  section,  which  requires  express  trusts  in  land  to  be  proved  or 
manifested  bv  writing,  while  the  facts  preclude  the  raising  of  a  trust  by  equitable  con- 
struction (§  2976);  Wright  v.  Moody,  1 16-176. 

A  party  who  has  not  parted  with  any  thing  of  value  can  not  be  permitted  to  prove 
by  parol  that  a  purchase  of  land  was  made  for  his  benefit  or  on  his  account;  Pearson 
v.  Pearson,  125-345;  Wright  v.  Moody,  116-175;  Mohn  v.  Mohn,  112-285. 

2970.  Innocent  purchasers  protected.  This  section,  in  effect,  declares,  that  no  trust, 
whether  implied  or  created,  shall  defeat  the  title  of  a  purchaser  for  value,  without  notice 
of  the  trust.  So,  where  a  husband  has  purchased  land  and  caused  it  to  be  conveyed  to 
his  wife, and  afterward  a  judgment  is  rendered  against  the  husband,  such  judgment  will 
constitute  no  lien  as  against  a  purchaser  from  the  wife  nor,  in  the  absence  of  actual 
knowledge,  is  such  purchaser  bound  to  take  notice  of  the  judgment.  Under  this  sec- 
lion  a  purchaser  of  land,  who  has  paid  a  valuable  consideration  therefor  in  good  faith, 
without  notice  of  the  fraudulent  purpose  of  his  grantor,  acquires  a  good  title  as  against 
his  grantor's  creditors;  Carnahan  v.  M'Cord,  116-69. 

2974.  When  no  resulting  trust.  It  appeared  that  a  son,  unmarried,  living  with 
and  working  for  his  father,  bargained  for  and  paid  the  purchase  price  of  real  estate, 
the  title  to  which  was  taken  in  the  father's  name.  It  was  not  certain,  however,  that 
the  money  paid  was  not  earned  in  the  father's  service,  and  the  evidence  was  not  satis- 
factory that  the  father  ever  acknowledged  the  trust.  Furthermore,  it  did  not  appear 
who  took  possession,  or  that  the  son  asserted  ownership  during  his  father's  life  time. 
A  finding  of  trial  court  that  there  was  no  agreement  to  hold  the  land  in  trust  for  the 
son's  benefit  is  not  disturbed;  Marcilliat  v.  Marcilliat,  125-475. 

2975.  Presumption  of  fraud.  Where  property  is  purchased  and  the  consideration 
therefor  paid  by  the  purchaser  out  of  money,  a  portion  of  which  might  have  been  sub- 
jected to  the  payment  of  an  outstanding  judgment,  and  the  conveyance  is  taken  in  the 
name  of  another  —  a  volunteer  —  the  transaction  is  presumptively  fraudulent  as  to 
prior  creditors  of  the  purchaser,  and  a  trust  results  in  their  favor  under  this  section. 
In  such  case  the  creditors  have  a  right  to  subject  the  property  so  paid  for  to  the  pay- 
ment of  their  claims,  unless  at  the  time  the  conveyance  was  taken,  or  when  suit  was 
commenced,  the  debtor  had  a  sufficient  amount  of  other  property  subject  to  execution, 
so  that  the  creditors  might  have  collected  their  debts  by  the  ordinary  process  of  the 
court,  without  resorting  to  the  property  so  conveyed  or  unless  the  debtor  is  entitled 
to  hold  the  property  exempt  from  execution.  So,  if  the  debtor  has  other  property,  not 
subject  to  the  ordinary  processes  of  the  court,  which  he  refuses  on  demand  to  apply 
to  the  satisfaction  of  the  debt,  the  creditor  may  proceed  against  the  property  fraudu- 
lently conveyed.  In  such  case  it  will  be  no  defense  for  the  debtor  to  show  that  he  had 
sufficient  property,  not  within  the  reach  of  lawful  process,  with  which  the  debt  could 
have  been  paid;  feiler  v.  Crull,  112-319. 

The  application  of  this  statute  requires  that  a  debtor,  without  a  sufficient  amount  of 
other  property  out  of  which  his  debts  might  have  been  collected,  shall  have  paid  the 
consideration  for  property  which  he  caused  to  be  conveyed  to  another  to  defraud  his 
creditors;  Eiler  v.  Crull,  112-320,  Where  the  consideration  for  property  which  a 
debtor  causes  to  be  conveyed  to  his  wife  is  paid  by  the  wife,  or  with  money  which 
her  husband  owes  her,  no  trust  is  implied  in  favor  of  the  husband's  creditors.  Credi- 
tors can  not  invoke  the  aid  of  the  statute  to  prevent  a  husband  from  restoring  to  his 
wife  that  which,  in  equity  and  good  conscience,  he  has  no  right  to  withhold;  Jones  v. 
Snyder,  117-230. 

2976.  When  resulting  trust.  Where  a  conveyance  is  made  to  one  person,  for  a 
valuable  consideration,  and  the  consideration  therefor  is  paid  by  another,  no  use  or 
trust  results  in  favor  of  the  latter,  unless  the  grantee  shall  have  taken  the  conveyance 
in  his  own  name  without  the  consent  of  the  person  with  whose  money  the  considera- 
tion was  paid,  or  unless  it  shall  be  made  to  appear  that  by  agreement,  without  any 
fraudulent  intent,  the  person  to  whom  the  conveyance  was  made  was  to  hold  the  land 
in  trust  for  the  one  who  paid  the  purchase  money;  Marcilliat  v.  Marcilliat,  125-474. 

2988.  Trustees,  when  to  be  residents.  By  this  section  it  is  made  unlawful  to 
name  or  appoint  any  person  trustee  in  a  deed  or  mortgage  who  is  not  at  the  time  a 
resident  of  the  state  etc.  If  it  be  conceded  that  the  portion  of  this  statute  which  ap- 
plies to  natural  persons  and  seeks  to  prohibit  them  from  naming  a  person  who  is  a 
non  resident  of  the  state  to  act  as  trustee  for  them,  is  valid — which  may  well  be 
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doubted  —  yet,  where  the  beneficiary  in  the  deed  has  accepted  a  trust  deed,  showing 
the  principal  trustee  named  therein,  and  his  successor,  to  be  non  residents,  the  trus- 
tees named  are  trustees  de  facto.  Though  their  appointments  may  have  been  invalid 
in  law,  being  named  in  the  agreement  of  the  parties  to  the  instrument  while  such  par- 
ties permit  their  agreement  to  stand,  and  the  cestuis  que  trust  take  no  steps  for  their 
removal,  they  will  be  bound  by  their  acts;  Bryant  v.  Richardson,  126-153. 
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Chapter  19. 
CORPORATIONS  GENERALLY. 


7006.  Statute — Change  of  title. 

7007.  Borrowing  on  mortgage— Negotiable  bonds. 
7006.    Emergency, 


7009.  Articles  of  association — Filing  of. 

7010.  Emergency. 


An  Act  to  amend  the  title  and  section  first  of  an  act  entitled  "  An  act  authorizing  railroad,  plank  road, 
turnpike  road  and  macadamized  roads;  all  companies  organized  for  the  manufacture  of  railroad  or 
other  iron,  gas  and  bridge  companies  to  borrow-  money  and  to  secure  the  repayment  thereof  by 
mortgage,  approved  February  14.  1859.  being  section  3019  of  the  Revised  Statutes  of  1881,  and  de- 
claring an  emergency.    [Approved  and  in  force  March  7, 1891;  S.,  1891,  p.  335. 

7006.  Statute  —  Change  of  title.  Sec.  i.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Indiana,  That  the  title  of  said  act  be  amended  to 
read  as  follows:  "  An  act  authorizing  all  companies  organized  and  incorpo- 
rated under  the  laws  of  Indiana,  to  borrow  money,  sell  bonds,  notes,  stock 
and  secure  the  payment  thereof  by  mortgage,  and  declaring  an  emergency." 

7007.  [3019]  Borrowing  on  mortgage— Negotiable  bonds.  §2. 
And  be  it  further  enacted,  That  section  one  of  said  act,  being  section  3019 
of  the  Revised  Statutes  of  1881,  be  and  the  same  is  hereby  amended  to 
read  as  follows:  Section  1.  All  companies  organized  under  the  laws  of 
this  state  heretofore  incorporated  or  hereafter  incorporated  within  this 
state,  shall  have  full  power  and  authority  from  time  to  time  to  borrow 
money  at  any  rate  of  interest  not  exceeding  the  legal  rate  of  interest 
allowed  by  law  of  the  state  where  the  loans  may  be  negotiated  or  money 
borrowed,  to  be  agreed  upon  between  the  parties,  for  the  purpose  of  en- 
abling such  company  to  purchase  real  estate,  erect  buildings  with  all  nec- 
essary machinery  and  fixtures  and  necessary  funds  to  carry  on  the  improve- 
ments and  operations  of  such  company,  and,  as  an  evidence  of  such  loans 
or  for  the  purchase  of  materials  and  necessary  improvements,  on  time,  may 
issue  its  corporate  bonds  or  promissory  notes,  and  secure  the  repayment 
thereof,  with  the  interest  which  shall  accrue,  may  mortgage  its  franchise, 
real  estate,  income  and  all  other  property,  and  may,  by  its  president  or 
other  officers  or  agents,  sell,  dispose  or  negotiate  such  bonds,  notes  or  the 
stock  of  such  company,  at  such  time  and  at  such  places,  either  within  or 
without  this  state,  and  at  such  rates  and  for  such  prices  as  in  the  opinion 
of  the  company  will  best  advance  its  interest. 

7008.  Emergency.  §  3.  An  emergency  exists  for  the  immediate  tak- 
ing effect  of  this  act,  the  same  shall  be  in  full  force  from  and  after  its  pas- 
sage. 

An  Act 


gency.    [Approved  and  in  force  March  9, 1891;  S.,  1891,  p.  392. 

7009.  Articles  of  association— Filing  of.  Sec.  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana ,  That  all  persons,  companies, 
corporations  and  associations  hereafter  desiring  to  incorporate  under  the 
laws  of  the  state  of  Indiana,  and  who  are  not  now  by  law  required  to  do  so, 
shall  be  and  are  hereby  required  to  file  with  the  secretary  of  state  certified 
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copies  or  duplicates  of  their  articles  of  incorporation  or  association,  and 
no  such  corporation  or  association  shall  be  deemed  and  held  to  be  legally 
incorporated  until  the  provisions  of  this  act  shall  have  been  complied  with. 
[See  chapter  90,  article  9,  "  The  Secretary  of  State  "  Fees,  post 

7010.  Emergency.    §  2.  An  emergency,  existing  for  the  immediate 
taking  effect  of  this  act,  the  same  shall  be  in  force  and  effect  from  and 
after  its  passage. 
31 
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;  Notes  to  Chapter  20. 

CORPORATIONS  -  FOREIGN. 

3022-3.  Agent  —  Consent  to  suit  here.  These  sections  have  relation  to  foreign 
corporations  in  general.  They  do  not  apply  to  such  corporations  —  as  an  insurance 
company  —which  is,  by  law,  under  special  regulations.  Wherefore,  where  an  action 
was  Drought  in  this  state,  by  residents  of  Indiana,  against  an  insurance  company  hav- 
ing its  habitat  in  the  state  of  Illinois,  for  an  alleged  violation  of  a  contract  of  em- 
ployment, by  the  terms  of  which  the  plaintiffs  were  to  act  as  agents  of  the  company 
made  defendant,  within  territory  designated,  for  a  period  stated,  it  was  held  (i)  that 
service  of  process  on  the  auditor  of  state  was  properly  set  aside  by  the  trial  court; 
and  (2)  the  contract  in  controversy  has  no  connection  with  the  business  of  insurance,, 
as  such;  Rehm  v.  Germ.  Ins.  etc.  Co.,  125-136. 
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Chapter  21. 
CORPORATIONS -CITIES. 


ART. 

1.  Incorporation  and  organization, 

2.  Government  and  powers. 

3.  Taxation. 

ya.  Board  of  public  works. 

4.  Improvement  of  streets. 


ART. 

5*.  Drains  ana  levees. 

$&.  Public  parks. 

6.     Annexation  of  territory. 

8.     City  court. 

g.     City  of  100,000  —  Charter. 


ARTICLE   i  — INCORPORATION  AND  ORGANIZATION. 


701 1.  Wards  —  Division  of  —  Boundary  changes— 

Redisricting. 

7012.  Ordinance  requisite—  Notice. 

7013.  Repealing  clause. 


7014.  Emergency. 

701 5.  Vacancies  in  office — Council  fill . 

7016.  Appointees'  terms. 
70x7.  Repealing  clause. 


An  Act  authorizing  the  common  councils  of  cities,  organized  under  an  act  to  repeal  all  general  laws 
now  io  force  for  the  incorporation  of  cities,  and  to  provide  for  the  incorporation  of  cities,  prescrib- 
ing their  powers  and  rights,  and  the  manner  in  which  they  shall  exercise  the  same,  and  to  regulate 
such  other  matters  as  properly  pertain  thereto,  "  approved  March  14,  1867,"  to  divide  the  said  cities 
into  wards,  to  change  the  boundaries  of  existing  wards,  and  to  redistrict  the  same  for  ward  pur- 
poses,  providing  for  publication  of  notice  of  such  action,  repealing  all  laws  and  parts  of  laws  in  con. 
flict  herewith,  and  declaring  an  emergency.    [Approved  and  in  force  March  4,  1891;  S.,  1891,  p.  83. 

701 1.  Wards— Division  of— Boundary  changes— Redisricting. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
the  common  council  of  all  cities  in  the  state  organized  under  "  An  act  to 
repeal  all  general  laws  now  in  force  for  the  incorporation  of  cities,  and  to 
provide  for  the  incorporation  of  cities,  prescribing  their  powers  and  rights, 
and  the  manner  in  which  they  shall  exercise  the  same,  and  to  regulate  such 
other  matters  as  properly  pertain  thereto  "  (approved  March  14,  1867), 
shall  have  the  power  and  are  hereby  invested  with  the  authority  to  divide 
the  said  cities  into  wards,  to  change  the  boundaries  of  existing  wards,  and 
to  redistrict  the  cities  for  ward  purposes  whenever  in  their  judgment  it 
shall  be  deemed  expedient  so  to  do.  Such  wards  shall  contain,  as  nearly 
as  possible,  an  equal  number  of  voters,  and  be  composed  of  compact  and 
contiguous  territory:  Provided,  however,  that  no  division  into  wards,  or 
change  of  existing  ward  boundaries,  or  redistricting  for  ward  purposes 
shall  be  made  oftener  than  once  in  every  period  of  ten  (10)  years.  [See 
§3038. 

7012.  Ordinance  requisite  —  Notice.  §2.  The  common  council  of 
said  cities  shall  upon  doing  any  of  the  acts  or  things  in  section  t,  above 
enumerated,  do  so  by  ordinance,  and  upon  the  doing  of  the  same  shall  give 
notice  of  such  action  by  at  least  three  publications,  for  three  successive 
weeks,  in  two  papers  of  opposite  politics  published  in  said  city. 

7013.  Repealing  clause.  §  3.  All  laws  and  parts  of  laws  coming  in 
conflict  with  any  of  the  provisions  of  ^his  act  be  and  the  same  are  hereby 
repealed. 

7014.  Emergency,  §  4.  Whereas,  there  is  now  no  law  in  force  gov- 
erning this  matter,  an  emergency  exists  for  the  immediate  taking  effect  of 
this  act;  therefore,  the  same  shall  be  in  force  and  take  effect  from  and  after 
its  passage. 
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An  Act  providing  for  filling  vacancies  in  the  office  of  mayor,  clerk  or  councilman  in  incorporated 
cities,  by  appointment,  and  fixing  the  term  of  office  of  such  appointees  and  repealing  all  laws  and 
parts  of  laws  in  conflict  therewith  in  so  far  as  they  so  conflict.  [Approved  February  26,  1891;  in 
force  June  10,  1891;  S.,  1891,  p.  33. 

7015.  Vacancies — Common  council  fill.  Sec.  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana,  That  all  vacancies  in  the 
office  of  mayor,  clerk  or  councilman  of  any  incorporated  city,  occurring  in 
any  manner,  shall  be  filled  by  appointment,  by  the  common  council  of  such 
city.     [See  §3050. 

7016.  Appointee's  term  of  office.  §  2.  Such  appointee  shall  hold 
office  until  the  election  and  qualification  of  his  successor,  who  shall  be 
elected  at  the  next  general  election  after  such  vacancy. 

7017.  Repealing  clause.  §  3.  All  laws  and  parts  of  laws  in  conflict, 
in  so  far  as  they  so  conflict,  are  hereby  repealed. 


ARTICLE  2  — GOVERNMENT  AND  POWERS. 


8KC. 
7018. 
7019. 

7O0I. 
702a. 
7003. 
7024. 
7005. 
7026. 
7027. 
7028. 
7009. 

7030. 

7031. 
7<>32. 
7<>33. 
7034. 

7035. 
7036. 
7037- 
7038. 
7°39- 
7040. 
7041. 
704a. 
7<H3. 


Penal  ordinances  —  Publication. 

Pawnbrokerage  —  License  etc. 

Railroad  track  on  street  —  Grade. 

Streets  and  alleys  —  Railway  use. 

Contract  use  by  corporations. 

Grant  of  use  —  Limitation  on. 

Repealing  clause. 

Emergency. 

Metropolitan  police  —  Board  of. 

President  —  Secretary . 

Officers  —Patrolmen. 

Police  and  fire  departments — Control  —  Of- 
fices abolished. 

Fire  department— Organization— Govern- 
ment. 

City  council  —  Duties 

Rules  and  regulations. 

Police  powers. 

Marshalship  abolished  —  City  court,  powers 
in. 

Perquisites  —  Rewards  etc. 

Board  or  force  —  Interference  with 

Special  police  —  Patrolmen. 

Elections,  conduct  at. 

Officers'  bonds. 

City  court  fees. 

Repealing  clause. 

Emergency. 

Metropolitan  police  —  Board  of. 


SBC. 

7044.  Patrolmen,  additional  —  Special . 

7045.  Emergency. 

7046.  Humane  inspector. 

7047.  Humane  society  apply  for. 

7048.  Inspector's  duty  —  Discipline. 

7049.  Pay  of. 

7050.  Powers  of. 

7051.  Humane  society  —  Prosecution  by. 

7052.  Repealing  clause. 

7053.  Emergency. 

7054.  City  of  50.000 — Police  and  fire  —  Board  o£ 

7055.  Officers  —  President — Secretary. 

7056.  Police  department. 

7057.  Board's  control  — Offices  abolished— Laws 

abrogated. 

7058.  Fire  department. 

7059.  Common  council — Duties. 

7060.  Rules  of  discipline. 

7061.  Police  powers. 

7062.  City  court  process  —  Marshalship  abolished. 

7063.  Perquisites  —  Rewards  —  Court  fees. 

7064.  Board  or  force  —  Interference  with. 

7065.  Private  police  —Special  patrol. 

7066.  Elections,  conduct  at. 

7067.  Officer's  bonds. 

7068.  City  court  fees. 

7069.  Repealing  clause. 

7070.  Emergency. 


An  Act  to  amend  section  87  of  an  act  to  repea*  all  general  laws  now  in  force  for  the  incorporation  of 
cities  and  to  provide  for  the  incorporation  of  cities,  prescribing  their  powers  and  rights  and  the  man- 
ner in  which  they  shall  exercise  the  same  and-  to  regulate  such  other  matters  as  properly  pertain 


thereto,  approved  March  14, 1867,  being  section  3100,  Revised  Statutes,  1881,  of  the  state  of  Indiana. 
[Approved  March  9,  1889;  in  force  May  10,  1889;  S.,  1889,  p.  342. 

7018.  [3100]  Penal  ordinances — Publication.  Sec.  i.  Be  it  en- 
acted by  the  General  Assembly  of  the  State  of  Indiana,  That  section  57  of 
the  above  entitled  act  being  section  3100  of  the  Revised  Statutes,  1881,  of 
the  state  of  Indiana,  be  amended  to  read  as  follows:  Section  57.  Every 
by-law  imposing  a  penalty  or  forfeiture  for  the  violation  thereof,  shall, 
before  the  same  shall  take  effect,  be  published  two  weeks  consecutively  in 
some  newspaper  printed  in  the  city^  Provided,  that  in  case  of  insurrection, 
riot,  pestilence,  conflagration,  or  other  impending  danger,  requiring  the 
immediate  operation  of  such  ordinance,  it  shall  take  effect  as  soon  as  proc** 
lamation  is  made  thereof  by  such  common  council  and  posted  at  five  public 
places  in  each  of  the  wards  of  such  city:  Provided,  further,  that  the  com- 
mon council  shall  have  discretionary  power  to  direct  the  publication  of  any 
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ordinance  in  a  daily  newspaper;  and  the  publication  thereof  for  one  day 
each  in  any  two  consecutive  weeks  in  any  daily  paper  shall  be  deemed 
sufficient  to  allow  the  same  to  take  effect:  Provided,  that  when  no  paper 
is  published  in  such  city,  printed  or  written  copies  of  such  ordinance  shall 
be  posted  up  by  the  city  marshal,  in  at  least  five  public  places  in  each 
ward  of  such  city  for  two  weeks,  before  the  taking  effect  thereof:  Pro- 
vided, further,  that  whenever  any  city  shall  publish  any  of  its  ordinances 
in  book  or  pamphlet  form,  such  publication  shall  be  of  itself  a  sufficient 
publication,  and  such  ordinance  or  ordinances  shall  take  effect  two  weeks 
from  the  date  of  publication,  appearing  upon  the  said  book  or  pamphlet. 
Any  such  publication  in  book  or  pamphlet  form,  if  the  same  shall  purport 
to  be  printed  under  the  authority  of  the  common  council  of  such  city,  shall 
be  presumptive  evidence  in  all  courts  and  places  of  the  ordinances  therein 
contained,  and  of  the  date  of  adoption,  and  that  the  same  are  properly 
signed,  attested  and  recorded. 

An  Act  to  authorize  common  councils  of  cities  and  boards  of  trustees  of  incorporated  towns  to  license 
and  regulate  the  business  of  pawnbroking  and  declaring  an  emergency.  [Approved  and  in  force 
March 9,  1891;  S.,  1891,  p.  403. 

7019.  Pawnbrokerage— License  and  regulate.  Sec.  i.  Be  it  en- 
acted by  the  General  Assembly  of  the  State  of  Indiana,  That  common  coun- 
cils of  cities  and  boards  of  trustees  of  incorporated  towns,  incorporated 
under  the  laws  of  Indiana,  shall  have  the  power  to  license  and  regulate  the 
business  of  pawnbroking  within  the  corporate  limits  of  their  respective 
cities  or  towns,  and  impose  upon  persons  engaging  in  such  business  a 
license  fee  of  not  less  than  ten  nor  more  than  one  hundred  dollars. 

An  Act  prescribing  certain  powers  of  common  councils  of  incorporated  cities.    [Approved  March  9, 
1891;  in  force  June  10, 1891;  S.,  1891,  p.  368. 

7020.  Railroad  track  on  street  —  Enforce  level  grade.  Sec.  i. 
Be  it  enacted  by  t/ie  General  Assembly  of  the  State  of  Indiana,  That  com- 
mon councils  of  incorporated  cities  shall  have  the  power  to  enforce  ordi- 
nances to  establish  the  grade  for  railroad  tracks  on  a  level  with  improved 
streets  or  on  streets  being  improved,  and  provide  a  penalty  for  the  violation 
of  such  ordinance  on  the  refusal  of  any  railroad  company  to  comply  with 
its  provisions. 

Ah  Act  to  prohibit  city  councils  or  other  city  authorities  in  cities  of  50,000  and  less  than  100,000  inhabit- 
ants, according  to  the  United  States  census  of  1890,  from  extending  street  car  or  other  franchises 
covering  the  use  of  streets  and  alleys  or  extending  contracts,  or  altering  or  amending  either  during 
the  term  for  which  said  franchises  or  contracts  were  originally  granted  or  entered  into,  limiting  the 
time  of  franchises  and  fixing  the  minimum  rental  therefor,  repealing  all  laws  in  conflict  therewith 
and  declaring  an  emergency .  [Became  a  law,  by  lapse  of  time,  without  the  governor's  signature 
March  xo,  1891;  S.,  1891,  p.  481. 

7021.  Streets  and  alleys— Railway  use  of —Grant  prohibited, 
when.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Indiana,  That  in  all  cities  of  50,000  and  less  than  100,000  inhabitants, 
according  to  the  United  States  census  of  1890,  in  the  said  state  of  Indi- 
ana, city  councils  and  all  other  city  authorities  are  prohibited  from  ex- 
tending the  franchise  or  franchises  of  street  railway  companies,  or  any 
other  franchise  of  any  other  corporation  covering  the  use  of  the  streets 
and  alleys,  of  said  cities,  or  from  changing,  altering  or  in  any  way  amend- 
ing such  franchise  or  franchises  during  the  term  for  which  they  were  orig- 
inally granted  by  the  city  councils,  or  other  authorities. 

7022.  Contract,  use  by  corporations  not  changeable.  §  2.  City 
councils  and  all  other  city  authorities  in  cities  of  50,000,  and  less  than 
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100,000  population,  according  to  the  United  States  census  of  1890,  are 
also  prohibited  from  extending,  changing,  altering  or  amending  any  con- 
tract or  contracts  made  with  any  individual  or  corporation  to  serve  the 
public  with  gas,  electric  lights,  steam  heating  or  any  and  all  other  conveni- 
ences and  necessaries,  whose  service  requires  the  use  of  the  city's  streets 
and  alleys,  during  the  term  for  which  said  contract  was  originally  made 
and  entered  into. 

7023.  Grant  of  use,  limitation  on— Time — Consideration.  §3. 
Cities  of  50,000  and  less  than  100,000  population,  according  to  the  United 
States  census  of  1890,  shall  not  grant  a  franchise  to  any  corporation  or 
person  or  persons  for  any  purpose  for  a  period  to  exceed  twenty-five  (25) 
years  from  the  date  of  such  grant  nor  for  a  less  consideration  than  two 
per  cent,  per  annum  of  the  gross  receipts  of  the  business  for  which  said 
franchise  is  used,  « 

7024.  Repealing  clause.  §  4.  All  laws  and  parts  of  laws  in  conflict 
herewith  are  hereby  repealed. 

7025.  Emergency.  §  5.  An  emergency  is  hereby  declared  for  the 
immediate  taking  effect  of  this  act,  it  shall  therefore  be  in  force  from  and 
after  its  passage. 

An  Act  providing  for  a  board  of  metropolitan  police  and  fire  department  in  all  the  cities  of  this  state  of 
twenty-nine  thousand  or  more  inhabitants  according  to  the  United  States  census  of  eighteen  hun- 
dred and  eighty,  prescribing  how  the  first  members  of  said  boards  shall  be  elected  and  commis- 
sioned and  now  their  successors  shall  be  appointed.  Providing  for  the  organization  of  the  board, 
defining  the  duties  of  the  commissioners  composing  the  board  and  of  the  boards;  providing  for  the 
appointment  of  superintendent,  officers,  patrolmen  and  other  members  of  the  police  force,  and  for 
the  appointment  of  a  chief  fire  engineer,  officers,  firemen  and  other  employes  of  the  fire  department 
of  such  cities  and  the  manner  of  paying  them  for  their  services,  giving  said  board  full  authority 
over  the  fire  department  of  said  cities  and  authorizing  the  board  to  purchase  all  supplies,  engines, 
ladders,  wagons,  horses  and  all  equipments  for  said  fire  department  and  prescribing  how  the  bills 
for  the  same  shall  be  audited,  certified  and  paid;  providing  for  the  abolition  of  existing  boards  of 
police  and  fire  department  in  such  cities  and  for  the  abolition  of  the  office  of  fire  marshal  in  such 
cities  and  providing  for  other  matters  connected  with  the  government  of  the  police  and  fire  depart- 
ment of  such  cities;  repealing  all  laws  in  conflict  with  this  act,  especially  an  act  providing  tor  a 
metropolitan  police  in  all  dues  of  twenty-nine  thousand  inhabitants  etc.  Acts  1883,  page  80,  and 
declaring  an  emergency.    [Reconsidered  and  passed  over  the  governor's  veto,  March  7, 1889;  S., 

1889,  p.  332.* 

7026.*  Metropolitan  police  —  Commissioners — Qualification- 
Term  —  Oath  —  Bond  —  Salary.  Sec.  i.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Indiana^  That  in  all  cities  of  this  state  of  twenty-nine 
thousand  or  more  inhabitants,  according  to  the  United  States  census  of 
eighteen  hundred  and  eighty,  there  shall  be  established  a  board  of  metro- 
politan police  and  fire  department  to  consist  of  three  commissioners. 
The  members  of  the  first  board  or  boards,  under  this  act,  shall  be  elected 
by  the  general  assembly  upon  the  taking  effect  of  this  act,  one  of  whom 
shall  be  of  opposite  politics  to  the  other  two  commissioners,  one  of  said 
commissioners  to  serve  until  January  i,  1893,  and  one  to  serve  until  Janu- 
ary 1,  1892,  and  one  to  serve  until  January  1,  1891.  At  the  expiration  of 
ftie  term  for  which  said  commissioners  are  elected  by  the  general  assembly, 
their  successors  and  succeeding  members  of  the  board  shall  be  appointed 
by  the  mayor  of  said  cities,  and  the  terms  of  those  thus  appointed,  shall 
be  three  years;  their  terms  always  commencing  on  the  first  day  of  January. 
In  making  his  appointments,  the  mayor  shall  always  make  said  board  to 
consist  of  one  commissioner  of  opposite  politics  to  the  other  two  commis- 
sioners. All  vacancies  occurring  on  said  board  shall  be  filled  by  the  mayor 
of  said  city,  and  the  commissioner  appointed  to  fill  said  vacancy  shall  fill 

*  Held  to  be  unconstitutional  and  void,  Kvansville  v.  State,  ex  rel.,  ix8-4a6;  State  m  roj  v.  Penny 
xi8  <4«. 
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the  unexpired  term  of  the  commissioner  in  whose  place  he  is  appointed.  The 
secretary  of  the  senate  and  the  speaker  of  the  house  of  representatives  shall 
certify  the  election  of  the  commissioners  first  elected  under  this  act,  and  fur- 
nish a  certificate  to  each  commissioner  so  elected,  and  this  certificate  shall 
be  his  authority  to  act  as  a  member  of  the  board  of  metropolitan  police  and 
fire  department  for  the  city  for  which  he  has  been  so  elected  by  the  gen- 
eral assembly.  The  said  commissioners  shall  have  resided  in  such  cities 
for  at  least  five  (5)  years  next  preceding  their  election.  Before  entering 
upon  their  duties  they  shall  each  take  and  subscribe  an  oath  of  office  be- 
fore the  clerk  of  the  circuit  court  of  the  county  wherein  such  city  is  located 
and  shall,  also,  take  and  subscribe  before  such  clerk  the  further  oath  or 
affirmation  that  in  any  and  every  appointment  or  removal  to  be  by  them 
made,  to  or  from  \he  police  force,  or  to  and  from  the  fire  department, 
created  and  to  be  organized  by  them,  under  this  act,  they  will  in  no  case 
and  under  no  pretext  appoint  or  remove  any  policeman  or  officer  of  police 
or  any  fireman  or  officer  of  the  fire  department,  or  other  person,  because 
of  any  political  opinion  held  by  any  such  policeman,  member  of  the  fire 
-department,  officer  or  other  person  or  for  any  other  cause  or  reason  than 
fitness  or  unfitness  of  such  person,  in  the  best  judgment  of  the  said  com- 
missioners, for  the  place  to  which  he  shall  be  appointed,  or  from  which  he 
shall  be  removed,  arid  the  said  oath  shall  be  recorded  and  placed  among 
the  records  of  said  court.  The  said  commissioners  shall  each  give  bond 
in  the  penal  sum  of  five  thousand  dollars,  payable  to  the  state  of  Indiana, 
conditioned  for  the  faithful  and  honest  discharge  of  their  duties  subject  to 
the  approval  of  the  clerk  of  the  circuit  court  of  the  county  within  which 
said  city  is  situated.  The  salary  of  a  commissioner  shall  be  six  hundred 
dollars  per  annum,  payable  monthly  out  of  the  treasury  of  such  city.  Any 
two  of  said  commissioners  for  said  city  shall  constitute  a  quorum  for  the 
transaction  of  business. 

7027.  President  —  Secretary  —  Bond  —  Salary.  §  2.  The  said 
commissioners  shall  elect  one  of  their  number  to  act  as  president,  who 
shall  be  ex  officio  a  member  of  the  board  of  health  of  such  city,  and  they 
shall  appoint  some  person  not  a  member  of  the  board  to  act  as  secretary 
and  property  clerk,  who  shall  give  bond  to  said  board  in  any  amount,  and 
with  sureties,  to  be  approved  by  said  board,  conditioned  for  the  safe  keep- 
ing by,  and  his  rendition  upon  the  order  of  the  board,  of  all  money  and 
other  property  which  shall  come  into  his  hands  by  virtue  of  his  office,  and 
he  shall  receive  such  compensation  annually  as  may  be  determined  by  said 
board,  not  to  exceed  fifteen  hundred  dollars  per  annum,  and  hold  his  office 
at  the  pleasure  of  said  board. 

7028.  Officers  and  patrolmen — Appointment  —  Compensation 
—  Removal  —  Suspension.  §3.  The  said  board  of  metropolitan  po- 
lice department  shall  have  power  to  select  a  superintendent  of  police,  cap- 
tains, sergeants,  detectives  and  such  other  officers  and  patrolmen  as  the 
board  may  deem  advisable,  said  captains,  sergeants,  detectives  and  other 
officers  and  patrolmen  to  be  selected  annually  between  the  two  leading 
political  parties  of  said  cities.  Said  board  shall  not  have  power  to  appoint 
more  than  one  patrolman  for  each  ten  hundred  inhabitants  of  said  city. 
Such  superintendent,  captains,  officers,  and  patrolmen  shall  receive  such 
compensation  as  the  board  shall  determine:  Provided^  that  the  compensa- 
tion for  a  superintendent  shall  not  be  less  than  one  thousand  dollars  nor 
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more  than  two  thousand  dollars  per  annum;  that  the  compensation  for  a 
captain  shall  not  be  less  than  seven  hundred  dollars  nor  more  than  twelve 
hundred  dollars  per  annum;  that  the  compensation  of  a  sergeant  shall  not  be 
less  than  six  hundred  dollars  per  annum,  nor  more  than  one  thousand  dollars 
per  annum;  that  the  compensation  for  patrolmen  shall  not  be  less  than  five 
hundred  and  fifty  dollars  nor  more  than  eight  hundred  dollars  per  annum. 
The  compensation  for  all  other  officers  and  employes  shall  be  fixed  and  deter- 
mined by  the  board,  as  in  the  judgment  of  the  board  will  be  reasonable  and 
to  promote  good  government  in  such  cities:  Provided,  that  no  employe,  except 
as  herein  provided  shall  receive  more  than  one  thousand  dollars  per  annum. 
All  persons  so  appointed  shall  serve  during  good  behavior  and  be  able  to 
speak  the  English  language.  Such  board  shall  have  power,  for  cause,  to 
remove  or  suspend  from  office,  at  any  time,  the  superintendent,  captains, 
sergeants,  detectives  and  such  other  officers  and  patrolmen  of  such  police 
force  whenever  in  the  judgment  of  the  board  it  is  deemed  that  such  re- 
moval or  suspension  would  promote  the  efficiency  of  said  police  force. 
Said  board  shall  have  power  to  make  general  and  special  rules  and  regu- 
lations for  the  government  and  discipline  of  said  force,  and  to  make  and 
promulgate  general  and  special  orders  to  said  force,  through  the  super- 
intendent of  police,  who  shall  be  the  executive  head  of  the  force. 

7029.  Police  and  fire  departments  —  Exclusive  control  vested 
—  Boards  and  offices  abolished.  §  4.  Said  commissioners  shall  im- 
mediately after  their  organization  assume  and  exercise  the  entire  control 
of  the  police  force  and  fire  department  of  such  city,  and  shall  possess  full 
and  exclusive  power  and  authority  over  the  police  organization,  government, 
appointment  and  discipline  within  the  city,  and  over  the  fire  department, 
its  organization,  government,  appointment  and  discipline  within  the  city. 
The  said  board  shall  have  the  custody  and  control  of  all  public  property, 
including  station  houses  and  city  prisons,  patrol  wagons,  books,  records 
and  equipments  belonging  to  the  police  department;  all  engine  houses,  en- 
gines, ladders,  hose  reels,  horses,  wagons,  books,  records  and  all  equip- 
ments and  property  of  every  description  belonging  to  the  fire  department 
of  such  city.  All  existing  police  and  fire  boards,  police  officers,  police 
forces,  chief  fire  engineers,  firemen  and  employes  of  the  fire  department 
created,  maintained  and  employed  by  the  ordinances  or  resolutions  of  the 
board  of  aldermen  or  common  council  of  such  city,  of  under  any  law  of 
the  state  of  Indiana,  are  hereby  abolished  and  made  unlawful,  the  same  to 
take  effect  upon  the  organization  of  the  board  of  metropolitan  police  and 
fire  department  for  such  city,  created  by  this  act. 

7030.  Fire  department  —  Organization  —  Government.  §  5. 
The  said  board  of  metropolitan  police  and  fire  department  shall  immediately 
after  the  organization  assume  and  exercise  the  entire  control  of  the  fire  de- 
partment of  said  city.  It  shall  appoint  a  chief  fire  engineer  at  a  salary  not 
exceeding  two  thousand  dollars;  appoint  firemen  and  all  necessary  em- 
ployes of  the  fire  department,  and  fix  their  compensation,  said  firemen  and 
employes  to  be  selected  equally  between  the  two  leading  political  parties  of 
said  city.  All  persons  so  appointed  shall  serve  during  good  behavior,  and 
shall  be  of  good  moral  character.  Said  board  shall  have  power,  for  cause, 
to  remove  or  suspend  from  office  the  chief  fire  engineer,  firemen  and  other 
employes  whenever  it  is  deemed  by  said  board  that  such  removal  or  sus- 
pension would  promote  the  efficiency  of  said  fire  department.     Said  board 
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shall  have  power  to  make  general  and  special  rules  and  regulations  for  the 
government  and  discipline  of  said  fire  department,  and  to  make  and  pro- 
mulgate general  and  special  orders  to  said  fire  department  through  the 
chief  fire  engineer,  who  shall  be  the  executive  head  of  the  department. 

7031.  City  councils  —  Duties  of — Appropriations.  §6.  It  shall 
be  the  duty  of  the  board  of  aldermen  and  board  of  common  council  of 
such  city  as  shall  have  two  boards,  and  of  the  common  council  of  such 
city  where  but  one  of  such  boards  exists,  to  provide  at  the  expense  of  such 
city  all  necessary  accommodations  within  such  city  limits  for  station 
houses,  engine  houses,  hook  and  ladder  houses,  to  furnish  the  same,  to 
warm  and  light  the  same  by  day  and  night,  and  to  provide  food  for  per- 
sons detained  in  the  station  house;  to  provide  at  the  expense  of  the  city 
for  the  expense  of  the  fire  department  incurred  in  the  purchase  of  engines, 
ladders,  hose,  horses  or  other  necessary  equipments  ordered  by  the  said 
board,  and  for  all  the  expenses  incurred  by  said  board  in  administering  the 
fire  department  of  said  city;  also,  for  such  office  expenditures,  records, 
books,  stationery,  printing,  furniture,  and  for  the  preservation,  repair  and 
cleaning  of  all  buildings  belonging  to,  or  in  any  way  connected  with,  the 
police  and  fire  department  of  said  city,  it  being  the  intention  and  meaning 
of  this  section  that  all  the  necessary  expenses  of  executing  the  duties  im- 
posed upon  said  boards  and  the  maintenance  of  all  the  departments  hereby 
created  and  placed  under  the  control  of  such  boards  shall  be  a  charge 
upon  the  city,  and  the  board  alone  shall  be  authorized  to  incur  expendi- 
tures for  said  departments  of  police  and  fire.  All  expenditures  of  what- 
ever character,  including  the  pay  of  all  officers,  members,  employes  of  the 
police  and  fire  departments,  shall  be  audited  by  the  said  board  and  a  record 
of  the  same  kept  by  the  secretary,  and  the  original  bills,  vouchers  and  pay 
rolls  shall  be  certified  to  as  correct  by  the  president  and  secretary  of  said 
board  at  the  close  of  each  month,  and  deposited  with  the  city  clerk,  who 
shall  lay  the  same  before  the  common  council  at  the  first  meeting  in  each 
month,  and  the  board  of  aldermen  and  board  of  common  council  of  such 
city  as  shall  have  two  such  boards,  and  of  the  common  council  of  such 
city  where  but  one  of  such  boards  exist,  shall  monthly  appropriate  money 
for  the  payment  of  all  sums  certified  by  the  president  and  secretary  of  said 
board. 

7032.  Rules  and  regulations.  §  7.  The  qualifications,  enumera- 
tion and  distribution  of  duties  and  mode  of  trial  and  removal  from  office 
of  each  officer,  and  member  of  the  police  force  and  fire  department  shall 
be  particularly  defined  and  prescribed  by  rules  and  regulations  of  the  board. 

7033.  Police  powers  —  Constabulary.  §  8.  The  officers  and  mem- 
bers of  such  metropolitan  police  force  shall  possess  all  the  common  law 
and  statutory  powers  of  constable,  except  for  the  service  of  process. 

7034.  Marshalship  abolished  —  City  court,  police  powers  in. 
§  9.  The  members  of  the  metropolitan  police  force  shall  have  the  exclu- 
sive power,  and  it  shall  be  their  duty  to  serve  all  process  within  such  city 
issuing  from  the  mayor  or  city  judge's  court  of  such  city,  and  all  the  duties 
performed  by  the  city  marshal,  or  his  deputy  in  serving  writs,  executing 
orders  of  said  court,  attending  said  court,  conveying  prisoners  to  and  from 
the  county  jail  or  station  house  of  such  city,  for  arraignment  on  trial  be- 
fore said  court,  or  conveying  prisoners  to  the  house  of  correction,  or  work- 
house, or  county  jail  or  other  places  of   punishment  and  imprisonment, 
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tinder  the  judgment,  sentence  or  order  of  process  of  said  court  shall  be 
performed  by  members  of  said  metropolitan  police  force,  and  the  office  of 
city  marshal  of  such  city  is  hereby  abolished;  and  the  duties  of  such  office 
shall  hereafter  be  performed  by  the  superintendent  of  the  metropolitan 
police  force  of  such  city,  and  by  the  captains  or  sergeant  of  police  under 
his  direction. 

7035.  Perquisites  etc.  prohibited  —  Rewards  etc.  §  10.  No 
officer  or  member  of  the  metropolitan  force  shall  receive  for  any  service 
rendered  by  him  in  discharge  of  any  police  duty,  or  as  witness  in  any  case 
before  the  mayor  or  city  judge,  for  any  duty  performed  as  bailiff  of  such 
court,  any  fee  or  compensation  whatever,  except  the  regular  fixed  per  diem 
or  yearly  allowance  made  for  his  services  as  officer  or  member  of  such 
police  force.  Any  rewards  received  by  any  officer  pr  member  of  such 
police  force  shall  be  turned  over  to  the  secretary  of  said  board  for  the  sup- 
port of  the  metropolitan  police. 

7036.  Board  or  forces  —  Interference  with  duties  —  Jurisdic- 
tion—  Penalty.  §  11.  Any  person,  or  persons,  or  corporation,  or  com- 
mon council,  board  of  aldermen,  or  other  municipal,  township,  county  or 
state  officer  or  officers,  who  shall  in  any  manner  interfere  with  or  interrupt 
the  board  of  metropolitan  police  and  fire  department  of  such  city,  in  any 
act  of  theirs,  while  in  the  legal  discharge  of  their  duties  as  provided  in 
this  act,  or  of  the  police  force  or  fire  department  force  herein  authorized 
to  be  created  or  shall  prevent  such  board  or  forces  from  discharging  their 
duties  as  defined  in  this  act,  shall  upon  conviction  before  the  mayor  or 
city  judge,  or  before  the  circuit  or  criminal  court  of  the  county  in  which 
said  city  is  situated,  be  fined  not  less  than  one  hundred  dollars,  nor  more 
than  one  thousand  dollars,  to  which  may  be  added  imprisonment  for  not 
less  than  ten  days,  nor  more  than  ninety  days  for  each  separate  offense. 

7037.  Special  police,  private  —  Special  patrol.  §12.  The  board, 
whenever  *  it  shall  seem  to  the  board  discreet,  may,  on  the  application  of 
any  person  or  persons,  showing  the  necessity  thereof,  appoint  and  swear  in 
any  number  of  additional  patrolmen  to  do  duty  at  any  place  within  said 
city,  at  the  charge  and  expense  of  the  person  or  persons  by  whom  the  ap- 
plication shall  be  made;  and  the  patrolmen  so  appointed  shall  perform 
duty  only  at  the  place  designated  by  said  board.  They  shall  continue  in 
office  at  the  pleasure  of  the  board  for  a  term  not  exceeding  one  year,  shall 
be  subject  to  and  obey  the  orders,  rules  and  regulations  of  said  board, 

•  and  conform  to  the  general  discipline  of  the  police  force  of  such  city,  and 
to  such  special  regulations  as  may  be  made  by  such  board  for  their  govern- 
ment. The  board  may,  upon  emergencies,  with  the  written  consent  of  the 
mayor  of  such  city  appoint  such  number  of  special  patrolmen  as  they  may 
deem  advisable,  but  such  special  patrolmen  shall  serve  for  not  exceeding 
seven  consecutive  days,  unless  their  employment  for  a  longer  period  shall 
be  approved  by  the  board  of  metropolitan  police  and  fire  department  of 
such  city;  and  special  patrolmen  shall  be  paid  in  the  same  manner  and  at 
the  same  rate  as  herein  provided  for  the  regular  police  force. 

7038.  Conduct  at  election  —  Penalty.  §  13.  It  shall  be  unlawful 
for  any  patrolman  or  other  member  of  said  police  force,  or  of  any  fireman, 
employe  or  member  of  the  fire  department  while  on  duty,  to  solicit  any 
person  to  vote  at  any  general  or  special  election,  for  any  candidate  or  can- 
didates for  office,  or  to  challenge  any  votes,  or  in  any  manner  attempt  to 
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influence  any  elector  at  such  election,  or  to  be  a  delegate  or  candidate  to 
any  political  convention,  or  to  solicit  votes  for  any  candidate  for  any  dele- 
gate to  any  such  convention.  And  any  patrolman  or  other  member  of 
the  police  force,  any  fireman,  member  or  employe  of  the  fire  department 
so  offending  shall  be  fined  in  any  sum  not  less  than  ten  dollars  nor  more 
than  fifty  dollars,  and  be  dismissed  from  service. 

7039.  Officers'  bonds.  §  14.  The  superintendent,  captains  and  other 
officers  of  the  police  force,  and  the  chief  fire  engineer,  shall  each  give 
bond  in  the  penal  sum  of  one  thousand  to  three  thousand  dollars  to  be  de- 
termined by  the  board,  conditioned  for  the  faithful  discharge  of  their 
several  duties. 

7040.  City  court  fees  — Collection  etc.  §  15.  The  fees  taxed  and 
allowed  to  city  marshal  shall  be  taxed  and  allowed  in  all  cases  where  the 
arrests  are  made,  or  process  served  by  any  of  the  police  force  of  said 
cities,  in  favor  of  said  city,  and  shall  be  collected,  and  shall  be  paid  into 
the  city  treasury  of  said  city  by  the  officers  or  party  or  person  collecting 
the  same  every  three  months. 

7041.  Repealing  clause.  §  16.  All  laws  and  parts  of  laws  coming 
in  conflict  with  this  act  be,  and  the  same  are  hereby,  repealed,  especially 
an  act  providing  for  a  metropolitan  police  in  cities  of  twenty-nine  thousand 
inhabitants,  and  reconsidered  March  5,  1883,  and  again  passed  notwith- 
standing the  objections  of  the  governor.     [Acts  1883,  page  89. 

7042.  Emergency.  §  17.  Whereas  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act;  therefore,  the  same  shall  be  in  force  from 
and  after  its  passage. 

An  Act  to  amend  sections  one  and  eleven  of  an  act  entitled  "  An  act  providing  for  a  metropolitan  police 
in  all  cities  of  twenty-nine  thousand  or  more  inhabitants,  and  for  the  appointment  of  a  board  of 
metropolitan  police  commissioners  for  such  cities,  and  defining  their  duties  and  prescribing  their 
powers ;  providing  for  the  appointment  of  officers,  patrolmen  and  other  members  of  the  metro- 


politan police  force  of  such  dues,  by  such  board,  and  the  manner  of  paying  them  for  their  services, 
and  providing  for  the  abolition  of  existing  boards  of  police  and  police  forces,  in  such  cities,  and  for 
the  abolition  of  the  office  of  city  marshal  in  such  cities,  and  providing  for  such  metropolitan  police 
and  for  such  board  of  police  commissioners  in  all  cities  having  an  enumeration  of  fourteen  thousand 
or  more  children  between  the  ages  of  six  and  twenty-one  years,  and  declaring  an  emergency.  Re- 
considered March  4,  1883,  and  again  passed,  notwithstanding  the  objection  of  the  governor,  and 
declaring  an  emergency.  [Passed,  notwithstanding  the  governor's  veto,  March  4,  1891;  S.,  1891, 
p.  90. 

7043.  Metropolitan  police  —  Board  of  —  Appointment  —  Term 
—  Removal  —  Oath  —  Restriction  on  power  —  Bond  —  Salary. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
section  one  of  an  act  entitled  an  act  providing  for  a  metropolitan  police  in 
all  cities  of  twenty-nine  thousand  or  more  inhabitants,  and  for  the  appoint- 
ment of  a  board  of  metropolitan  police  commissioners  for  such  cities, 
and  defining  their  duties  and  prescribing  their  powers;  providing  for  the. 
appointment  of  officers,  patrolmen  and  other  members  of  the  metropolitan 
police  force  of  such  cities,  by  such  board,  and  the  manner  of  paying  them 
for  their  services  and  providing  for  the  abolition  of  existing  boards  of 
police  and  police  forces  in  such  cities  having  twenty-nine  thousand  or 
more  inhabitants,  and  for  the  abolition  of  the  office  of  city  marshal  in  such 
cities,  and  declaring  an  emergency.  Reconsidered  March  5,  1883,  and 
again  passed,  notwithstanding  the  objections  of  the  governor,  be  and  the 
same  is  hereby  amended  to  read  as  follows,  viz.:  Section  1.  That  in  all 
cities  having  an  enumeration  of  children,  between  the  ages  of  six  and 
twenty-one  years,  of  fourteen  thousand  and  over,  as  shown  by  the  official 
returns  of  such  enumeration  made  by  the  several  county  superintendents 
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of  this  state  to  the  superintendent  of  public  instruction  for  the  year  1890, 
there  shall  be  established  within  and  for  said  cities  a  board  of  metropolitan 
police  to  consist  of  three  commissioners,  to  be  appointed  by  the  governor, 
secretary,  treasurer  and  auditor  of  state,  or  a  majority  of  them.  The  said 
commissioners,  to  be  so  appointed,  shall  be  of  a  good  moral  character, 
sober,  and  discreet,  who  are  citizens  of  the  state  of  Indiana  and  shall  have 
resided  in  said  city  at  least  five  years  next  preceding  their  appointment, 
no  more  than  two  of  whom  shall  be  of  the  same  political  party;  one  of 
said  commissioners  to  serve  until  the  first  Tuesday  of  January,  1892,  one 
to  serve  until  the  first  Tuesday  of  January,  1893,  and  one  to  serve  until 
the  first  Tuesday  of  January,  1894,  and  the  term  of  their  successors  to  be 
for  three  years,  and  each  of  said  commissioners  shall  be  subject  to  removal 
by  the  governor,  secretary,  treasurer  and  auditor  of  state,  or  a  majority  of 
them.  Before  entering  upon  their  duties  they  shall  each  take  and  subscribe 
an  oath  of  office  before  the  clerk  of  the  circuit  court  of  the  county  within 
which  such  city  is  located,  and  shall  also  take  and  subscribe  before  such 
clerk  the  further  oath  or  affirmation,  that  in  any  and  every  appointment  or 
removal  to  be  by  them  made  to  or  from  the  police  force  created  and  to  be 
organized  by  them  under  this  act,  they  shall  in  no  case  and  under  no  pre- 
text appoint  or  remove  any  policeman,  officer  of  police  or  other  person 
because  of  any  political  feeling  held  by  such  policeman,  officer  or  other 
person,  or  for  any  other  cause  or  reason  than  fitness  or  unfitness  of  such 
person  in  the  best  judgment  of  said  commissioners  for  the  place  to  which  he 
shall  be  appointed  or  from  which  he  may  be  removed,  and  the  said  oath 
shall  be  recorded  and  placed  among  the  records  of  said  court.  Said  com- 
missioners shall  each  give  bond  in  the  penal  sum  of  five  thousand  dollars, 
payable  to  the  state  of  Indiana,  conditioned  for  the  faithful  and  honest 
discharge  of  their  duties,  which  bond  shall  be  approved  by  the  governor, 
secretary,  treasurer  and  auditor  of  state,  or  a  majority  of  them.  The  salary 
of  the  board  of  metropolitan  commissioners  of  such  city  shall  be  fixed  by 
the  governor,  secretary,  treasurer,  and  auditor  of  state,  or  a  majority  of 
them,  which  salary  shall  not  exceed  six  hundred  dollars  each  per  annum, 
payable  monthly  out  of  the  treasury  of  such  cities. 

7044.  Patrolmen,  additional — Special— Terms— Regulations 
—  Removal.  §  2.  That  section  1 1  of  said  above  entitled  act  be  and  the 
same  is  hereby  amended  to  read  as  follows,  viz. :  The  commissioners,  when- 
ever it  shall  seem  to  them  discreet,  may,  on  the  application  of  any  person 
or  persons  showing  the  necessity  thereof,  appoint  and  swear  in  any  num- 
ber of  additional  patrolmen  to  do  duty  at  any  place  within  said  city,  at  the 
charge  and  expense  of  the  person  or  persons  by  whom  the  application 
may  be  made,  and  the  patrolmen  so  appointed  shall  perform  duty  only  at 
the  place  designated  by  said  commissioners.  They  shall  continue  in  office 
at  the  pleasure  of  said  commissioners,  for  a  term  not  exceeding  one  year, 
shall  be  subject  to  and  obey  the  orders,  rules  and  regulations  of  said  com- 
missioners, and  conform  to  the  general  discipline  of  the  police  force  of 
such  city,  and  to  such  special  regulations  as  may  be  made  by  such  com- 
missioners for  their  government.  And,  the  persons  so  appointed  may  be 
removed  at  any  time  by  the  commissioners.  The  commissioners  may, 
upon  emergency,  with  the  written  consent  of  the  governor,  secretary,  treas- 
urer and  auditor  of  state,  or  a  majority  of  them,  and  the  mayor  of  said 
city,  appoint  such  number  of  special  patrolmen  as  they  may  deem  ad- 
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visable,  but  such  special  patrolmen  shall  serve  for  not  exceeding  seven  con- 
secutive days,  unless  their  employment  for  a  longer  period  shall  be  ap- 
proved of  by  the  board  of  police  commissioners  of  such  city.  And  the 
said  special  patrolmen  shall  be  paid  in  the  same  manner  as  hereinbefore 
provided  for  the  regular  force. 

7045-  Emergency.  §  3.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act;  therefore,  the  same  shall  be  in  force  from 
and  after  its  passage. 

Am  Act  providing  for  the  appointment  of  a  humane  inspector  in  all  cities  having  a  population  of  99,000 
inhabitants  or  more,  making  it  mandatory  on  the  boards  of  police  commissioners  in  charge  and  con- 
trol of  police  departments  of  said  city  to  make  such  appointments,  providing  for  their  manner  of 
appointment  in  such  cities  having  said  board  of  police  commissioners,  providing  for  the  msnner  of 
their  pay.  repealing  all  laws  or  parts  of  laws  in  conflict  with  this  act,  and  providing  for  an  emer- 
gency.   [Approved  and  in  force  March  5,  1889;  S„  1889,  p.  135. 

7046.  Humane  inspector  of  police  —  Appointment  Sec.  i.  Be 
it  enacted  by  the  General  Assembly  of  the  State  of  Indiana^  That* in  all 
cities  having  a  population  of  29,000  inhabitants,  according  to  the  United 
States  census  of  1880,  and  having  boards  of  police  commissioners  in  charge 
and  in  control  of  the  police  departments  of  said  city,  there  shall  be  ap- 
pointed by  the  said  boards  of  police  commissioners,  as  other  officers  of 
said  police  force  are  appointed,  an  inspector  who  shall  be  known  as  the 
humane  inspector  of  said  police  force.  Said  inspector  shall  be  appointed 
as  other  members  of  said  force  are  appointed,  at  a  salary  of  not  less  than 
the  salary  paid  the  sergeant  of  said  police  force,  and  said  appointment  shall 
be  made  by  the  board  of  police  commissioners  as  other  appointments  by 
them  are  made  in  accordance  with  section  second  of  this  act. 

7047.  Humane  society  apply  for.  §  2.  Whenever,  in  any  city 
having  the  control  of  its  police  department  under  a  metropolitan  board  of 
police  commissioners,  there  shall  be  any  regularly  incorporated  society  or 
organization  for  the  enforcement  of  the  humane  laws  of  the  state,  and 
whenever  such  society,  through  its  authorized  president  and  board  of  di- 
rectors shall,  in  writing,  demand  the  appointment  of  such  humane  inspector 
as  provided  for  in  the  first  section  of  this  act,  then  it  shall  be  the  duty  of 
said  police  commissioners,  within  thirty  days  after  the  receipt  of  the  peti- 
tion of  the  president  and  directors  of  said  humane  society  to  appoint,  in 
accordance  with  their  rules  and  in  conformity  with  this  act,  said  inspector. 

7048.  Inspector's  duties— Police  discipline.  8  3.  It  shall  be  the 
duty  of  said  inspector,  after  his  appointment,  to  attend  exclusively  to  the 
detection  and  arrest  of  persons  violating  the  humane  statutes  of  the  state : 
Providing,  however,  he  shall  be  under  the  control  and  discipline  of  said 
board  of  police  commissioners  and  its  officers  as  other  officers  and  patrol- 
men of  said  police  department. 

7049.  Pay,  how  provided.  §  4.  The  pay  of  said  humane  inspector 
shall  be  provided  as  the  pay  of  other  members  of  the  metropolitan  police 
department  is  provided. 

7050.  Powers  —  Peace  officer.  §5.  Said  humane  inspector  shall 
have  the  same  power  and  be  under  the  same  restrictions  as  other  peace 
officers  of  the  state. 

7051.  Humane  society — Prosecution  by.  §  6.  Whenever  any  viola- 
tion  of  the  humane  statutes,  or  any  other  statute,  shall  come  to  the  knowledge 
of  said  inspector  he  shall  at  once,  under  the  direction  of  the  president  of 
the  humane  society,  if  said  society  be  duly  and  regularly  incorporated,  file 
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ah  affidavit  before  the  nearest  magistrate  charging  the  person  so  violating 
said  statutes  with  said  violation. 

7052.  Repealing  clause.  §  7.  All  laws  and  parts  of  laws  in  con- 
fliction  with  this  act  shall  be  and  the  same  are  hereby  repealed. 

7053.  Emergency.  §  8.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act ;  this  act  shall  be  inforced  [in  force]  from 
and  after  its  passage. 

An  Act  providing  for  a  board  of  metropolitan  police  and  fire  department  in  all  cities  of  this  state  of 
fifty  thousand  or  more  and  less  than  one  hundred  thousand  inhabitants,  according  to  the  United 
States  census  of  1890,  prescribing  how  the  members  of  said  board  or  their  successors  shall  be 
elected  and  commissioned,  providing  for  the  organization  of  the  board,  defining  the  duties  of  the 
commissioners  composing  the  board,  and  of  the  board ;  providing  for  the  appointment  of  superin- 
tendent, officers,  patrolmen  and  other  members  of  the  police  force,  and  for  the  appointment  of  a 
chief  fire  engineer,  officers,  firemen  and  other  employes  of  the  fire  department  of  such  cities,  and 
the  manner  of  paying  them  for  their  services,  giving  said  board  full  authority  over  the  fire  depart- 
ment of  said  cities,  and  authorizing  the  board  to  purchase  all  supplies,  engines,  ladders,  wagons, 
hordes  and  all  equipments  for  said  fire  department,  and  prescribing  how  the  bills  for  the  same 
shall  be  audited,  certified  and  paid ;  providing  for  the  abolition  of  existing  boards  of  police  and 
fire  department  in  such  cities,  and  for  the  abolition  of  the  office  of  city  marshal  in  such  cities,  and 
providing  for  other  matters  connected  with  the  government  of  the  police  and  fire  department  of 
such  cities,  repealing  all  laws  in  conflict  with  this  act,  especially  an  act  providing  for  a  metropolitan 
police  in  all  cities  of  twenty-nine  thousand  inhabitants  etc.,  R.  S.,  1883,  p.  89,  so  far  as  said  act  af- 
fects or  applies  to  cities  containing  more  than  fifty  thousand  and  less  than  one  hundred  thousand 
inhabitants,  according  to  the  United  States  census  of  eighteen  hundred  and  ninety,  and  declaring 
an  emergency.  [Became  a  law,  by  lapse  of  time,  without  the  governor's  signature,  March  10, 1891 ; 
S.,  1891,  p.  407. 

7054.  City  of  50,000 — Metropolitan  police  and  fire  departments 
— Board  of —Election—  Term—  Vacancies—  Oath—  Bond—  Sal- 
ary. Sec  .  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana* 
That  in  all  cities  of  this  state  of  fifty  thousand  or  more,  and  less  than  one 
hundred  thousand  inhabitants,  according  to  the  United  States  census  of 
eighteen  hundred  and  ninety,  there  shall  be  established  within  and  for 
such  cities  a  board  of  metropolitan  police  and  fire  department,  to  con- 
sist of  three  commissioners.  The  members  of  the  first  board  or  boards 
under  this  act  shall  be  elected  by  the  common  council  of  such  cities  upon 
the  taking  effect  of  this  act,  one  of  whom  shall  be  of  opposite  politics  to 
the  other  two  commissioners;  one  of  said  commissioners  to  serve  until  the 
2d  Monday  in  April,  1892,  one  to  serve  until  the  2d  Monday  in  April, 
1893,  and  one  to  serve  until  the  2d  Monday  in  April,  1894.  At  the  expi- 
ration of  the  term  for  which  said  commissioners  are  elected  their  succes- 
sors and  succeeding  members  of  the  board  shall  be  elected  by  the  common 
council  of  said  cities,  and  the  terms  of  those  thus  elected  shall  be  three 
years,  their  terms  always  commencing  on  the  2d  Monday  in  April.  In 
making  said  elections  the  common  council  shall  always  make  said  board  to* 
consist  of  one  commissioner  of  opposite  politics  to  the  other  two  commis- 
sioners. All  vacancies  occurring  on  said  board  shall  be  filled  by  an  elec- 
tion by  the  common  council  of  said  city,  and  the  commissioner  appointed 
to  fill  said  vacancy  shall  fill  the  unexpired  term  of  the  commissioner  in 
whose  place  he  is  elected.  The  mayor  shall  furnish  a  certificate  to  each 
commissioner  so  elected,  and  this  certificate  shall  be  his  authority  to  act  as 
a  member  of  the  board  of  metropolitan  police  and  fire  department  for  the 
city  for  which  he  has  been  so  elected  by  the  common  council.  The  said 
commissioners  shall  be  qualified  voters  in  such  cities  at  the  time  of  their 
election.  Before  entering  upon  their  duties  they  shall  each  take  and  sub- 
scribe an  oath  of  office  before  the  clerk  of  the  city,  and  shall  also  take  and 
subscribe  before  such  clerk  the  further  oath  or  affirmation  that  in  any  and 
every  appointment  or  removal  to  be  by  them  made  to  or  from  the  police 
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force,  or  to  or  from  the  fire  department,  created  and  to  be  organized  by 
them  under  this  act,  they  will  in  no  case  and  under  no  pretext  appoint  or 
remove  any  policeman  or  officer  of  police,  or  any  fireman  or  officer  of  the 
fire  department,  or  other  person,  because  of  any  political  opinion  held  by 
any  such  policeman,  member  of  the  fire  department,  officer,  or  other  per- 
son, or  for  any  other  cause  or  reason  than  fitness  or  unfitness  of  such  per- 
son, in  the  best  judgment  of  said  commissioners,  for  the  place  to  which  he 
shall  be  appointed,  or  from  which  he  shall  be  removed,  and  the  said  oath 
shall  be  recorded  and  placed  among  the  records  of  said  city.  The  said 
commissioners  shall  each  give  bond  in  the  penal  sum  of  five  thousand  dol- 
lars, payable  to  the  state  of  Indiana,  conditioned  for  the  faithful  and  hon- 
est discharge  of  their  duties,  subject  to  the  approval  of  the  council.  The 
salary  of  commissioner  shall  be  four  hundred  dollars  per  annum,  payable 
monthly  out  of  the  treasury  of  such  city.  Any  two  of  said  commissioners 
for  said  [city]  shall  constitute  a  quorum  for  the  transaction  of  business. 

7055.  Officers  —  President  —  Secretary,  custodian  —  Bond  — 
Compensation.  §  2.  The  said  commissioners  shall  elect  one  of  their  num- 
ber to  act  as  president,  who  shall  be  ex  officio  a  member  of  the  board  of 
health  of  such  city,  and  they  shall  appoint  some  person  not  a  member  of 
the  board  to  act  as  secretary  and  property  clerk,  who  shall  give  bond  to 
said  board,  in  any  amount  and  with  sureties,  to  be  approved  by  said  board, 
conditioned  for  the  safe  keeping  by  and  his  rendition,  upon  the  order  of 
the  board,  of  all  money  and  other  property  which  shall  come  into  his 
hands  by  virtue  of  his  office,  and  he  shall  receive  such  compensation  an- 
nually as  may  be  determined  by  said  board^  not  to  exceed  three  hundred 
and  fifty  dollars  per  annum,  and  hold  his  office  at  the  pleasure  of  said  board. 

7056.  Police  department  —  Appointments  in  —  Police  pay  — 
Officers'  salaries  —  Removal  etc.  —  Rules  and  regulations.  §  3. 
The  said  board  of  metropolitan  police  and  fire  department  shall  have  power 
to  select  a  superintendent  of  police,  captains  and  sergeants,  detectives  and 
such  other  officers  and  patrolmen  as  the  board  may  deem  advisable.  Said 
captains,  sergeants,  detectives  and  other  officers  and  patrolmen  to  be  so  se- 
lected that  not  more  than  one-half  of  their  number  shall  belong  to  the  same 
political  party.  Said  board  shall  not  have  power  to  appoint  more  than  one 
patrolman  for  each  ten  hundred  inhabitants  of  said  city.  Such  superin- 
tendent, captains,  officers  and  patrolmen  shall  receive  such  compensation 
as  the  board  shall  determine:  Provided,  that  the  compensation  for  a  super- 
intendent shall  not  be  less  than  one  thousand  dollars  nor  more  than  two 
thousand  dollars  per  annum;  that  the  compensation  for  a  captain  shall  not 
be  less  than  seven  hundred  dollars  nor  more  than  twelve  hundred  dollars 
per  annum;  that  the  compensation  for  a  sergeant  shall  not  be  less  than  six 
hundred  dollars  per  annum  nor  more  than  one  thousand  dollars  per  annum; 
that  the  compensation  for  patrolmen  shall  not  be  less  than  five  hundred 
and  fifty  dollars  per  annum  nor  more  than  eight  hundred  dollars  per  an- 
num. The  compensation  for  all  other  officers  and  employes  shall  be  fixed 
and  determined  by  the  board,  as,  in  the  judgment  of  the  board,  will  be 
reasonable,  and  to  promote  good  government  in  such  cities:  Provided^  that 
no  employe,  except  as  herein  provided,  shall  receive  more  than  one  thou- 
sand dollars  per  annum.  All  persons  so  appointed  shall  serve  during  good 
behavior,  and  be  able  to  speak  the  English  language.  Such  board  shall  have 
power,  for  cause,  to  remove  or  suspend  from  office,  at  any  time,  the  super- 
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intendent,  captains,  sergeants,  detectives  and  such  other  officers  and  patrol- 
men of  such  police  force  whenever,  in  the  judgment  of  the  board,  it  is 
deemed  that  such  removal  or  suspension  would  promote  the  efficiency  of 
said  police  force.  Said  board  shall  have  power  to  make  general  and  special 
rules  and  regulations  for  the  government  and  discipline  of  said  force,  and 
to  make  and  promulgate  general  and  special  orders  to  said  force,  through 
the  superintendent  of  police,  who  shall  be  the  executive  head  of  the  force. 

7057.  Boards  control— Offices  abolished— Laws  abrogated.  §4. 
Said  commissioners  shall,  immediately  after  their  organization,  assume  and 
exercise  the  entire  control  of  the  police  force  and  fire  department  of  such 
city,  and  shall  possess  full,  exclusive  power  and  authority  over  the  police 
organization,  government,  appointment  and  discipline  within  the  city,  and 
over  the  fire  department,  its  organization,  government,  appointment  and 
discipline  within  the  city.  The  said  board  shall  have  the,  custody  and 
control  of  all  public  property,  including  station  houses  and  city  prisons, 
patrol  wagons,  books,  records  and  equipments,  belonging  to  the  police 
department.  All  engine  houses,  engines,  ladders,  hose  reels,  horses,  wagons, 
books,  records  and  equipments,  and  property  of  every  description  belong- 
ing to  the  fire  department  of  such  city.  All  existing  police  and  fire  boards, 
police  officers,  police  forces,  chief  fire  engineers,  firemen  and  employes  of 
the  fire  department  created,  maintained  and  employed  by  the  ordinances, 
or  resolutions  of  the  common  council  of  such  city,  or  under  any  law  of  the 
state  of  Indiana,  are  hereby  abolished  and  made  unlawful,  the  same  to 
take  effect  upon  the  organization  of  the  board  of  metropolitan  police  and 
fire  department  for  such  city  created  by  this  act. 

7058.  Fire  department  —  Control  —  Organization  —  Appoint- 
ments on — Rules  for.  §5.  The  said  board  of  metropolitan  police 
and  fire  department  shall,  immediately  after  the  organization,  assume  and 
-exercise  the  entire  control  of  the  fire  department  of  said  city.  It  shall  ap- 
point a  chief  fire  engineer,  at  a  salary  not  exceeding  two  thousand  dollars ; 
appoint  firemen  and  all  necessary  employes  of  the  fire  department  and  fix 
their  compensation.  Said  firemen  and  employes  to  be  so  selected  that  not 
more  than  one-half  of  their  number  shall  belong  to  the  same  political 
party.  All  persons  so  appointed  shall  serve  during  good  behavior,  and 
shall  be  of  good  moral  character.  Said  board  shall  have  power,  for  cause, 
to  remove  or  suspend  from  office  the  chief  fire  engineer,  firemen  or  other 
employes  whenever  it  is  deemed  by  said  board  that  such  removal  or  sus- 
pension would  promote  the  efficiency  of  said  fire  department.  Said  board 
shall  have  power  to  make  general  and  special  rules  and  regulations  for  the 
government  and  discipline  of  said  fire  department,  and  to  make  and  pro- 
mulgate general  and  special  orders  to  said  fire  department,  through  the 
chief  fire  engineer,  who  shall  be  the  executive  head  of  the  department. 

7059.  Common  council,  duties  of  —  Supplies  —  Appropriations. 
§  6.  It  shall  be  the  duty  of  the  common  council  of  such  city  to  provide  at 
the  expense  of  such  city,  all  necessary  accommodations  within  such  city 
limits,  for  station  houses,  engine  houses,  hook  and  ladder  houses,  to  furnish 
the  same,  to  warm  and  light  the  same  by  day  and  night,  and  provide  food 
for  persons  detained  in  the  station  house,  to  provide  at  the  expense  of  the 
city  for  the  expense  of  the  fire  department  incurred  in  purchase  of  engines, 
ladders,  hose,  horses  or  other  necessary  equipments  ordered  by  the  said 
board,  and  for  all  the  expenses  incurred  by  said  board  in  administering  the 
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fire  department  of  said  city.  Also  for  such  office  expenditures,  records, 
books,  stationery,  printing,  furniture,  and  for  the  preservation,  repair  and 
cleaning  of  all  buildings  belonging  to  or  in  any  way  connected  with  the 
police  and  fire  department  of  said  city,  it  being  the  intention  and  meaning 
of  this  section  that  all  the  necessary  expenses  of  executing  the  duties  im- 
posed upon  said  boards  and  the  maintenance  of  all  departments  herein 
created  and  placed  under  the  control  of  such  boards  shall  be  a  charge 
upon  the  city,  and  the  board  alone  shall  be  authorized  to  incur  expendi- 
tures for  said  department  of  police  and  fire.  All  expenditures  of  whatever 
character,  including  the  pay  of  all  officers,  members,  employes  of  the  police 
and  fire  departments,  shall  be  audited  by  the  said  board,  an<J  a  record  of 
the  same  kept  by  the  secretary,  and  the  original  bills,  vouchers  and  pay 
rolls  shall  be  certified  to  as  correct  by  the  president  and  secretary  of  said 
board  at  the  close  of  each  week  and  deposited  with  the  city  clerk,  who 
shall  lay  the  same  before  the  common  council  at  the  first  meeting  in  each 
week,  and  the  common  council  of  such  city  shall  weekly  appropriate  money 
for  the  payment  of  all  sums  certified  by  the  president  and  secretary  of  said 
board. 

7060.  Rules  of  discipline  etc  §  7.  The  qualifications,  enumeration 
and  distribution  of  duties,  and  mode  of  trial  and  removal  from  office  of 
each  officer  and  member  of  the  police  force  and  fire  department,  shall  be 
particularly  defined  and  prescribed  by  rules  and  regulations  of  the  board. 

7061.  Police  powers.  §  8.  The  officers  and  members  of  such  metro- 
politan police  force  shall  possess  all  the  common  law  and  statutory  powers 
of  constables,  except  for  the  service  of  process. 

7062.  City  court — Process,  service  of — Marshalship  abolished. 
§  9.  The  members  of  the  metropolitan  police  force  shall  have  the  exclusive 
power,  and  it  shall  be  their  duty,  to  serve  all  process  within  such  city  issu- 
ing from  the  mayor  or  city  judge's  court  of  such  city,  and  all  the  duties 
performed  by  the  city  marshal,  or  his  deputy,  in  serving  writs,  executing 
orders  of  said  court,  attending  said  court,  conveying  prisoners  to  and  from 
the  county  jail  or  station  house  of  such  city  for  arraignment  on  trial  before 
said  court,  or  conveying  prisoners  to  the  house  of  correction  or  work  house, 
or  county  jail,  or  other  places  of  punishment  and  imprisonment  under  the 
judgment,  sentence,  or  order  of  process  of  said  court,  shall  be  performed 
by  members  of  said  metropolitan  police  force,  and  the  office  of  city  marshal 
of  such  city  is  hereby  abolished;  and  the  duties  of  such  office  shall  here- 
after be  performed  by  the  superintendent  of  the  metropolitan  police  force 
of  such  city,  and  by  the  captains  or  sergeant  of  police,  under  his  direction. 

7063.  Perquisites  prohibited — Court  fees  —Rewards.  §10.  No 
officer  or  member  of  the  metropolitan  force  shall  receive  for  any  service 
rendered  by  him  in  discharge  of  any  police  duty,  or  as  witness  in  any  case 
before  the  mayor  or  city  judge,  for  any  duty  performed  as  bailiff  of  such 
court,  any  fee  or  compensation  whatever,  except  the  regular  fixed  per  diem 
or  yearly  allowance  made  for  his  services  as  officer  or  member  of  such 
police  force.  Any  rewards  received  by  any  officer  or  member  of  such 
police  force  shall  be  turned  over  to  the  secretary  of  said  board  for  the  sup- 
port of  the  metropolitan  police. 

7064.  Board  or  forces,  interference  with  duties  —Jurisdiction  — 
Penalty.  §11.  Any  person  or  persons,  or  corporation  or  common  coun- 
cil, or  other  municipal,  township,  county  or  state  officer  or  officers,  who 
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shall  in  any  manner  interfere  with  or  interrupt  the  board  of  metropolitan 
police  and  fire  department  of  such  city  in  any  act  of  theirs,  while  in  the 
legal  discharge  of  their  duties,  as  provided  in  this  act,  or  of  the  police  force 
or  lire  department  force  herein  authorized  to  be  created,  or  shall  prevent 
such  board  or  forces  from  discharging  their  duties  as  defined  in  this  act 
shall,  upon  conviction  before  the  mayor  or  city  judge,  or  before  the  circuit  or 
criminal  court  of  the  county  in  which  such  city  is  situated,  be  fined  not 
less  than  one  hundred  dollars,  nor  more  than  one  thousand  dollars,  to- 
which  may  be  added  imprisonment  for  not  less  than  ten  days,  nor  more 
than  ninety  days,  for  each  separate  offense. 

7065.  Private  police  —  Special  patrolmen.  §12.  The  board,  when- 
ever it  shall  seem  to  the  board  discreet,  may,  on  the  application  of  any 
person  or  persons  showing  the  necessity  thereof,  appoint  and  swear  in  any 
number  of  additional  patrolmen  to  do  duty  at  any  place  within  said  city,, 
at  the  charge  and  expense  of  the  person  or  persons  by  whom  the  applica- 
tion shall  be  made;  and  the  patrolmen  so  appointed  shall  perform  duty  only 
at  the  place  designated  by  said  board.  They  shall  continue  in  office,  at  the 
pleasure  of  the  board  for  a  term  not  exceeding  one  year,  shall  be  subject 
to  and  obey  the  orders,  rules  and  regulations  of  said  board,  and  conform 
to  the  general  discipline  of  the  police  force  of  such  city,  and  to  such 
special  regulations  as  may  be  made  by  such  board  for  their  government. 
The  board  may,  upon  emergencies,  with  the  written  consent  of  the  mayor 
of  such  city,  appoint  such  number  of  special  patrolmen  as  they  may  deem 
advisable,  but  such  special  patrolmen  shall  serve  for  not  exceeding  seven 
consecutive  days,  unless  their  employment  for  a  longer  period  shall  be  ap- 
proved by  the  board  of  metropolitan  police  and  fire  department  of  such 
city;  and  special  patrolmen  shall  be  paid  in  the  same  manner  and  at  the 
same  rate  as  herein  provided  for  the  regular  police  force. 

7066.  Election,  conduct  at  — Penalty.  §  13.  It  shall  be  unlawful 
for  any  patrolman  or  other  member  of  said  police  force,  or  of  any  fireman, 
employe  or  member  of  the  fire  department  while  on  duty  to  solicit  any 
person  to  vote,  at  a  general  or  special  election,  for  any  candidate  or  candi- 
dates for  office,  or  to  challenge  any  votes,  or  in  any  manner  attempt  to  in- 
fluence any  elector  at  such  election,  or  to  be  a  delegate  or  candidate  to  any 
political  convention.  And  any  patrolman  or  other  member  of  the  police 
force,  any  fireman,  member  or  employe  of  the  fire  department  so  offending, 
shall  be  fined  in  any  sum  not  less  than  ten  dollars  nor  more  than  fifty  dol- 
lars, and  be  dismissed  from  service. 

7067.  Officers'  bonds.  §  14.  The  superintendent,  captains,  and  other 
officers  of  the  police  force,  and  the  chief  fire  engineer  shall  each  give  bond  in 
the  penal  sum  of  one  thousand  to  three  thousand  dollars,  to  be  determined 
by  the  board,  conditioned  for  the  faithful  discharge  of  their  several  duties. 

7068.  City  court  fees.  §  15.  The  fees  taxed  and  allowed  to  city  mar- 
shals shall  be  taxed  and  allowed  in  all  cases  where  the  arrests  are  made, 
or  process  served  by  any  of  the  police  force  of  said  cities  in  favor  of  said 
city,  shall  be  collected  and  shall  be  paid  into  the  city  treasury  of  said  city 
by  the  officers,  or  party,  or  person  collecting  the  same,  every  three  months. 

7069.  Repealing  clause.  §16.  All  laws,  and  parts  of  laws,  coming  in 
conflict  with  this  act,  be  and  the  same  are  hereby  repealed,  especially  an 
act  providing  for  a  metropolitan  police  in  cities  of  twenty-nine  thousand 
inhabitants,  and  reconsidered  March  5th,  1883,  and  again  passed,  notwith- 
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standing  the  objections  of  the  governor,  acts  1883,  page  89,  so  far  as  the 
same  affects  or  applies  to  cities  containing  more  than  fifty  thousand  and 
less  than  one  hundred  thousand  inhabitants,  according  to  the  United  States 
census  of  eighteen  hundred  and  ninety. 

7070.  Emergency.  §  17.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act;  therefore,  the  same  shall  be  in  force  from 
and  after  its  passage. 

ARTICLE  3  — TAXATION. 


SBC. 

7071.  Sinking  fund  commissioners  —  City  10,000, 

707a.  Election  —  Term  —  Bond  —  Oath. 

7073.  Payments  to  —  Custody  of  funds. 

7074.  Statement  of  fund. 

7075.  Bonds,  payment  of—  Diversion  of  funa. 

7076.  Compensation. 


7077.  Removal  from  office. 

7078.  Vacancy  in  office. 

7079.  Emergency. 

7080.  Amending  $  7075. 

7081.  Aid  to  corporations,  vali< 
7083.  Emergency. 


An  Act  supplemental  to  an  act  entitled  "  An  act  to  repeal  all  general  laws,  now  in  force,  for  the  incor- 
poration of  cities  and  to  provide  for  the  incorporation  of  cities,  prescribing  their  rights  and  the  man- 
ner in  which  they  shall  exercise  the  same  and  to  regulate  such  other  matters  as  pertain  thereto," 
approved  March  14,  1867;  providing  for  the  appointing  of  sinking  fund  commissioners  for  cities,  in 
certain  cases,  prescribing  the  powers  and  duties  of  such  commissioners  and  for  other  purposes  and 
declaring  an  emergency.    [Approved  and  in  force  February  23,  1889;  S.,  1889,  p.  33. 

7071.  Cities  of  10,000—  Indebtedness,  payment  of — Sinking- 
fund  commissioners.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Indiana*  That  in  all  cases  where  any  city  organized  and  incor- 
porated under  the  general  laws  of  the  state  of  Indiana,  and  having  a  popu- 
lation of  ten  thousand  or  more  inhabitants  shall  be  indebted  to  the  amount 
of  one  hundred  thousand  dollars,  or  more,  evidenced  by  the  bonds  of  such 
city,  there  may  be  appointed,  in  the  manner  hereinafter  provided,  two 
commissioners  who  shall  be  known  and  designated  as  the  "  sinking  fund 
commissioners." 

7072.  Election  — Term  of  office  — Bond  — Oath.  §  2.  Such  com- 
missioners shall  be  of  opposite  politics,  and  shall  be  selected  from  the  two 
political  parties  casting  the  greatest  number  of  votes  at  the  last  preceding 
general  election  for  state  and  county  officers.  They  shall  be  elected  by 
the  common  council  of  said  city  and,  before  entering  upon  the  discharge 
of  the  duties  of  their  office,  they  shall  severally  execute  bond  to  the  state 
of  Indiana  in  a  penalty  of  double  the  amount  of  the  outstanding  bonds  of 
the  city  for  which  they  shall  be  appointed,  with  sureties  to  the  satisfaction 
of  the  judge  of  the  circuit  court  of  the  county  in  which  such  city  is  situated. 
They  shall  take  an  oath  to  faithfully  and  honestly  discharge  the  duties  of 
their  trust,  and  to  faithfully  and  honestly  account  for  and  pay  over  to  the 
person  or  persons,  officer  or  officers,  entitled  thereto«all  moneys  which  may 
come  to  their  hands  as  such  commissioners,  and  their  oath  shall  be  indorsed 
on  the  certificate  of  their  appointment.  Such  bond  and  oath  shall  be  filed 
in  the  office  of  the  county  clerk,  and  such  bond  shall  be  recorded  in  the 
order  book  of  said  court.  Such  commissioners  shall  hold  their  office  for 
the  term  of  five  years,  unless  sooner  removed  by  the  order  of  the  court 
having  jurisdiction  in  that  behalf. 

7073.  Payments  to  —  Custody  of  funds—  Deposits  —  Interest. 
§  3.  It  shall  be  the  duty  of  the  city  treasurer,  at  the  end  of  each  calendar 
month,  to  furnish  to  the  said  commissioners  a  statement  in  writing,  verified 
by  his  affidavit,  showing  the  whole  amount  of  taxes  collected  by  him  dur- 
ing the  preceding  month,  and  the  proportion  thereof  collected  on  account 
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of  the  sinking  fund  for  the  redemption  and  payment  of  all  the  outstanding 
bonds  of  the  city,  and  also  the  amount  collected  by  him  on  account  of  the 
fund  for  the  payment  of  the  interest  on  such  bonds,  and  the  treasurer  shall, 
at  the  time  of  rendering  such  statement,  pay  over  to  the  commissioners 
the  full  amounts  so  collected  by  him  on  account  of  each  of  said  funds. 
The  said  funds  and  moneys  so  received  by  the  said  commissioners  shall, 
on  the  day  they  are  received  by  such  commissioners,  be  deposited  by 
them  in  two  or  more  national  banks  in  the  city  owing  the  bonds,  such 
deposits  to  be  made  in  the  joint  names  of  such  commissioners  in  their 
official  character  and  not  otherwise,  and  no  check  or  draft  shall  be  paid 
by  such  banks  out  of  said  funds  unless  signed  by  each  and  both  of  said 
commissioners.  If  any  interest  or  other  compensation  shall  be  allowed  or 
paid  directly  or  indirectly  by  any  bank  or  banks  for  or  on  account  of  such 
deposit  such  interest  or  compensation  shall  constitute  a  part  of  such  trust 
funds,  and  in  no  event  shall  such  commissioners  receive  or  derive  any 
profit  or  advantage  from  such  fund  or  deposits. 

7074.  Statements  semi-annual— Publication  etc.  §4.  It  shall 
be  the  duty  of  said  commissioners  to  publish  in  a  daily  newspaper  of  gen- 
eral circulation  in  the  city  where  they  are  appointed,  on  the  last  Monday 
in  June  and  the  last  Monday  in  December  of  each  year,  a  statement  and 
report  of  the  amount  of  money  in  their  hands  as  such  commissioners,  and 
the  objects  to  which  the  same  is  to  be  applied;  which  statement  and  report 
shall  be  verified  by  their  affidavit,  and  one  copy  thereof  shall  be  forthwith 
filed  in  the  office  of  the  city  clerk  and  by  him  recorded  in  the  minutes  of 
the  proceedings  of  the  common  council,  and  one  copy  of  such  statement 
and  report  shall  by  such  commissioners  be  filed  with  the  clerk  of  the  cir- 
cuit court.     [See  §  3126a. 

7075.*  Bonds,  interest  and  principal  —  Payment  —  Diversion 
of  fund  —  Liabilities.  §  5.  It  shall  be  the  duty  of  such  commissioners 
to  pay  out  of  the  funds  in  their  hands,  collected  on  account  of  interest 
on  the  indebtedness  of  such  city,  the  interest  on  the  bonds  of  such  city 
as  the  same  becomes  due  and  payable,  and  as  the  bonds  mature,  the 
said  commissioners  shall  pay  them  out  of  the  fund  provided  for  that  pur- 
pose, and  held  by  them.  No  part  of  the  fund  collected  for  the  payment 
of  interest  on  the  bonds  shall  be  used  for  the  payment  of  the  principal  sum 
of  any  bond  or  bonds,  and  no  part  of  the  funds  collected  for  the  redemp- 
tion or  payment  of  the  principal  of  such  bonds  shall  ever  be  used  for  the 
payment  of  interest  on  such  bonds.  For  any  misapplication  or  diversion 
of  any  money  coming  to  their  hands  the  said  commissioners  shall  be  liable 
upon  their  bonds,  and  the  judgment  in  every  such  action  shall,  in  addition 
to  the  principal  sum  recovered,  include  a  penalty  of  ten  per  cent,  on  such 
sum  and  an  attorney's  fee  of  ten  per  cent,  on  such  principal  sum  and  pen- 
alty. Any  person  or  persons  aggrieved  by  the  misapplication  or  diversion 
of  such  funds  may  maintain  an  action  on  the  bonds  of  the  said  commis- 
sioners as  relators  in  such  action,  and  such  action  may,  at  the  option  of 
the  person  aggrieved,  be  prosecuted  against  either  or  both  of  such  commis- 
sioners at  the  same  time. 

7076.  Compensation  —  Payment  of.  §6.  The  said  commissioners 
shall  be  allowed  and  paid  for  all  their  services  such  per  centum  per  annum 

*  Stt  S  7080,  amendatory. 
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upon  the  total  amount  actually  paid  out  by  them  as  may  be  determined  by 
the  common  council,  and  no  more,  such  payment  to  be  made  out  of  the 
city  treasury  upon  the  order  of  the  common  council. 

7077.  Removal  —  Cause  for.  §  7.  Such  commissioners  in  any  city 
may  be  removed  from  their  trust  by  the  judgment  of  the  circuit  court  hav« 
ing  jurisdiction,  upon  the  complaint  of  any  tax  payer  of  such  city  or  of  any 
person  holding  any  bond,  or  interest  warrant  payable  out  of  the  funds  in 
the  hands  of  such  commissioners,  upon  proof  of  any  neglect  or  violation 
of  the  duties  of  such  trust. 

7078.  Vacancy  in  office.  §  8.  Vacancies  in  the  office  of  such  com- 
missioners shall  be  rilled  by  election  by  the  common  council  of  said  city. 

7079.  Emergency.  §  9.  There  being  an  emergency,  requiring  an  im- 
mediate taking  effect  of  this  act,  the  same  shall  take  effect  immediately 
upon  its  passage. 

An  Act  to  amend  an  act  supplemental  to  an  act  entitled  an  act  to  repeal  all  general  laws  now  in  force 
for  the  incorporation  of  cities,  and  to  provide  for  the  incorporation  of  cities,  prescribing  their  pow- 
ers and  rights,  and  the  manner  in  which  they  shall  exercise  the  same,  and  to  regulate  such  other 
matters  as  pertain  thereto,  approved  March  14,  1867,  providing  for  the  appointing  of  sinking  fund 
commissioners  for  cities  in  certain  cases,  prescribing  the  powers  and  duties  of  such  commissioners 
and  for  other  purposes,  and  declaring  an  emergency,  approved  February  23,  1889.  [Approved 
March  9,  1891 ;  in  force  June  10,  1891;  S.,  1891,  p.  393. 

7080.*  Bonds  —  Payment   of — Diversion  of  fund  —  Liability. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
section  5  of  said  act  be  amended  to  read  as  follows:  Section  5.  It  shall  be 
the  duty  of  such  commissioners  to  pay  out  of  the  funds  in  their  hands, 
collected  on  account  of  interest  on  the  indebtedness  of  such  city,  the 
interest  on  the  bonds  of  such  city  as  the  same  becomes  due  and  payable, 
and  as  the  bonds  mature,  the  said  commissioners  shall  pay  them  out  of 
the  fund  provided  for  that  purpose,  and  held  by  them.  No  part  of  the 
fund  collected  for  the  payment  of  interest  on  the  bonds  shall  be  used  for 
the  payment  of  the  principal  sum  of  any  bond  or  bonds,  and  no  part  of 
the  funds  collected  for  the  redemption  or  payment  of  the  principal  of  such 
bonds  shall  ever  be  used  for  the  payment  of  interest  on  such  bonds:  Pro- 
vided, however,  that  whenever  the  funds  which  shall  come  into  the  hands 
of  said  sinking  fund  commissioners  for  the  payment  and  redemption  of 
the  principal  of  such  bonds  shall  amount  to  the  sum  of  $5,000,  it  shall  be 
the  duty  of  such  sinking  fund  commissioners  to  purchase  such  bonds  of 
the  holders  thereof  at  the  best  cash  price  for  which  they  may  be  able 
to  obtain  the  same,  not  in  excess  of  the  market  price  thereof,  but  no  such 
purchase  shall  be  made  without  the  approval  of  the  common  council,  and 
said  commissioners  shall,  in  case  they  are  compelled  to  purchase  said 
bonds  at  a  premium,  pay  said  premium  out  of  the  funds  in  their  hands  for 
the  redemption  of  the  principal  or  the  funds  in  their  hands  for  the  pay- 
ment of  the  interest  thereon,  at  the  discretion  of  such  sinking  fund  com- 
missioners. For  any  misapplication  or  diversion  of  any  moneys  coming 
to  their  hands,  the  said  commissioners  shall  be  liable  upon  their  bonds, 
and  the  judgment  in  every  such  action  shall,  in  addition  to  the  principal 
sum  recovered,  include  a  penalty  of  ten  per  cent,  on  such  sum  and  an  at- 
torney^ fee  of  ten  per  cent,  on  such  principal  sum  and  penalty.  Any  per- 
son or  persons  aggrieved  by  the  misapplication  or  diversion  of  such  funds 
may  maintain  an  action  on  the  bonds  of  the  said  commissioners  as  relators 

*  Stt  %  7075,  amended. 
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in  such  action,  and  such  action  may,  at  the  option  of  the  person  aggrieved, 
be  prosecuted  against  either  or  both  of  such  commissioners  at  the  same 
time. 

An  Act  to  legalize  gifts,  donations,  sales  and  transfers  of  money,  bonds  and  other  property  by  any  in- 
corporated city  or  town  in  the  state  of  Indiana,  made  prior  to  January  1, 1885,  to  any  railroad. 
"^  ■  *    *  -   *        *  f  law  of  this  state  and  the  action  of 


manufacturing  or  other  company  duly  incorporated  under  any  1 
city  councils  and  boards  of  trustees  and  city  and  town  officers,  in 
donations,  sales  and  transfers,  and  declaring  an  emergency.    [Approved  and  in  force  March  9, 1889  i 


in  making  and  completing  such  gifts. 


city  councils  and  boards  of  trustees  and  city  and  town  office] 
donations,  sales — -«*——' — -  — -» -•——«-.-—  _____«« 
S.,  1889,  p.  381. 

7081.*  Aid  to  corporations  validated.  Sec.  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  all  gifts,  donations,  sales 
and  transfers  of  moneys,  stocks,  bonds  and  other  property  by  any  incorpo- 
rated city  or  town  in  this  state,  made  prior  to  January  the  ist,  1885,  to  any 
manufacturing  or  other  company  duly  incorporated  under  any  law  of  this 
state,  other  than  railroads,  which  was  then  engaged  in  business  in  such  city 
or  town,  or  has  since  in  good  faith  engaged  in  business  therein,  and  has, 
since  such  gift,  donation,  sale  and  transfer,  acted  in  compliance  with  the 
terms  on  which  the  same  was  made,  and  the  action  of  the  various  city 
councils,  boards  of  trustees  and  city  and  town  officers  in  making  and  com- 
pleting such  gifts,  donations,  sales  and  transfers,  are  hereby  legalized  and 
declared  valid:  Provided,  that  nothing  in  this  act  contained  shall  in  any 
way  affect  any  suits  now  pending  in  this  state,  but  the  same  may  be  tried 
and  determined  as  if  this  act  had  not  been  passed. 

7082.  Emergency.  §  2.  An  emergency  existing  for  the  immediate 
taking  effect  of  this  act,  it  shall,  therefore,  take  effect  and  be  in  force  from 
and  after  its  passage. 


ARTICLE  3a— BOARD  OF  PUBLIC  WORKS. 


SBC. 

7083.  Board,  established  how  —  Election  to. 

7084.  Bond. 

7085.  Salary. 

7086.  Powers— Duties— Offices  abolished. 

7087.  Meetings  — Quorum. 

7088.  Record. 

7089.  Superintendent  —  Laborers. 

7090.  Streets  etc.—  Control  —  Improvements. 

7091.  Contracts— Estimates. 
7093.  Liability,  how  created. 

7093.  Contracts,  payment  on. 

7094.  President  —  Secretary  —  Clerk. 

7095.  Control,  assume  when. 

7096.  City  council,  duty  of. 

7097.  Elections,  duty  at 

7098.  Officials^  employes  etc,  appoint  —  Duties 

prescribe. 

7099.  Legal   adviser  —  Engineer  —  Offices  abol- 

ished. 

7100.  Board  or  employe  —  Interference  with. 

7101.  A  ppointed  officers  —  Bonds. 
710a.  Successorship  on  board. 

7103.  First  board  —  Election  of. 

7104.  Appointments,  non  political. 


SBC. 

7105.  Vacancy,  how  filled. 

7 106.  Repealing  clause . 

7107.  Emergency. 

7x08.  Board  established  —  Election — Term  —  Va- 
cancy. 

7x09.  Official  bonds. 

71 10.  Duty,  as  to  time  — Salary. 

71x1.  Duties  generally. 

7x1a.  Improvements— Contracts. 

7113.  Improvements  recommend  —  Council  act 
on. 

7x14.  Meetings — Quorum. 

7x15.  Record—  Evidence  by. 

7x16.  Laborers  —  Excluded  persons. 

71x7.  Estimate  before  contract. 

71 18.  Liability,  how  incurred. 

7x19.  Money  payment—  Condition  precedent. 

7120.  President  —  Secretary  —  Control,    assume 

when. 

7121.  Office  etc.— Salaries. 

7122.  Employes  etc.—  Legal  adviser  —  Engineer. 

7123.  Board  or  employe  —  Interference  with. 

7124.  Repealing  clause. 
7x25.  Emergency. 


An  Act  to  establish  an  efficient  board  of  public  works  and  affairs  in  all  cities  of  fifty  thousand  inhabit- 
ants or  more ;  providing  for  the  manner  of  the  selection  of  the  members  ot  the  board  hereby 
created  and  denning  their  duties  and  providing  for  the  selection  of  their  successors ;  providing  for 
the  taking  control  of  and  having  exclusive  power  over  the  construction,  supervision,  cleaning,  re- 
pairing, grading  and  improving  all  streets,  alleys  and  highways,  of  every  kind  and  description,  and 
the  building  of  sewers,  culverts,  bridges,  sidewalks  and  curbing  of  all  streets  and  alleys ;  and,  pro- 
viding for  the  abolishment  of  existing  boards  of  public  improvements  in  such  cities  ;  providing  for 
the  making  of  contracts  for  the  lighting  of  all  streets,  alleys,  public  buildings  and  public  puces 
within  such  citv  and  providing  for  the  making  of  all  contracts  for  the  supply  of  water  for  ail  pur- 

—  ~  »S^*§  3152,  3153.     -.  ™~~~ 
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poses  of  whatever  kind  for  such  city ;  and,  abolishing  all  boards  on  lights,  water  works  and  sup- 
plies; and,  providing  for  the  appointment  of  a  legal  adviser,  a  city  civil  engineer  and  a  superintend- 
ent of  streets  and  repealing  so  much  of  section  eight  (8)  of  an  act  entitled     An  act  to  repeal  all  gen- 
eral laws,  now  in  force,  for  the  incorporation  of  cities  and  to  provide  for  the  incorporation  of  cities, 
prescribing  their  powers  and  rights  and  the  manner  in  which  they  shall  exercise  the  same  and  to 
-■■*-         •  -     -•  •  .......  .  —      .  867,  and  amended 

5  Re 


:  the  Revised  Statutes 

,  ,  __, „  with  and  declaring  an 

emergency.    [Reconsidered  and  passed  over  the  governor's  veto,  March  8, 1889 ;  S.,  1889,  P-  247-* 

7083.*  Board,  how  established— Members,  how  elected— Terms 
—  Residence  —  Disqualifications.  Sec.  i.  Be  it  enacted  by  the  Gen- 
eral Assembly  of  t/ie  State  of  Indiana,  That  in  all  cities  in  this  state  of 
fifty  thousand  or  more  inhabitants  there  shall  be  established  within  and 
for  such  cities  a  board  of  public  works  and  affairs,  to  consist  of  three 
members  selected  from  the  two  leading  political  parties,  one  of  whom  shall 
hold  for  a  term  of  two  years  from  the  date  of  his  election,  or  until  his  suc- 
cessor shall  be  elected  and  qualified,  and  the  other  two  of  whom  shall  "hold 
for  the  term  of  four  years  each  from  the  date  of  their  election,  or  until 
their  successors  are  qualified,  and  of  whom  no  more  than  two  shall  belong 
to  the  same  political  party.  The  members  of  such  boards  shall  have  been 
Jfona  fide  residents  of  such  cities  for  the  term  of  five  years  prior  to  their 
election,  and  .freeholders  for  the  term  of  one  year  prior  to  their  election: 
Provided,  that  no  person  shall  be  eligible  to  a  membership  on  said  board 
who  is  connected  in  any  official  capacity  with  or  employed  by  any  cor- 
poration or  company  interested  in  any  contract,  or  operating  under  any 
franchise  granted  by  any  such  city.  The  members  of  such  board  of  public 
works  and  affairs  shall,  before  entering  upon  their  duties,  make  and  sub- 
scribe an  affidavit  before,  and  which  shall  be  filed  with  and  kept  in  the 
office  of,  the  county  clerk  in  which  such  city  may  be  located,  to  support 
the  constitution  of  the  state  of  Indiana ;  to  obey  the  laws,  and  in  all  their 
official  actions  and  judgments  to  aim  only  to  secure  and  maintain  an  hon- 
est and  efficient  administration  of  public  works  and  affairs. 

7084.  Bond.  §  2.  Each  member  shall  give  a  bond  with  at  least  three 
sureties,  in  the  sum  of  twenty  thousand  dollars  ($20,000),  conditioned  for 
the  faithful  performance  of  his  duties,  which  surety  shall  each  be  required 
to  take  an  oath  that  he  is  worth  the  amount  of  the  bond  above  all  liabili- 
ties; and  such  bond  shall  be  approved  by  the  mayor  of  the  city  for  which 
such  board  shall  have  been  appointed. 

7085.  Salary.  §  3.  The  members  of  the  boards  shall  devote  such  of 
their  time  and  attention  to  the  duties  of  the  office  as  it  requires,  and  shall 
each  receive  as  compensation  a  salary  of  twelve  hundred  dollars  per  an- 
num, payable  quarterly  out  of  the  funds  of  the  treasury  of  such  city. 

7086.  Powers  and  duties — Offices  abolished.  §4.  The  board 
of  public  works  and  affairs  herein  provided  for  shall  have  the  power  to 
perform  all  the  duties  heretofore  conferred  upon  the  board  of  public  im- 
provements, which  is  hereby  abolished;  and  shall  have  the  power  to  per- 
form all  the  duties  heretofore  required  of  the  street  commissioner,  which 
office  is  hereby  abolished ;  and  shall  have  full  power  to  construct  all  streets, 
alleys,  avenues,  bridges,  sewers,  drains,  ditches,  culverts,  sidewalks  and 
curbing,  and  take  charge  of  the  cleaning,  repairing,  grading  and  improv- 
ing of  the  same;  and  such  board  shall  make  all  contracts  for  the  furnish- 
ing of  light  for  the  streets,  public  puildings  and  public  places  of  the  city, 

♦Held  to  be  unconstitutional  and  void;  State,  ex  rel.  etc.  v.  Denny,  118-382. 
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and  shall  have  full  power  to  make  all  contracts  for  the  furnishing  of  water 
for  the  city  for  every  purpose. 

7087.  Meetings  —  Quorum.  §5.  That  said  board  of  public  works 
and  affairs  shall  hold  regular  meetings  at  least  once  in  every  week,  and  as 
much  oftener  as  the  business  intrusted  to  its  care  shall  require,  and  twc* 
members  of  any  such  board  shall  constitute  a  quorum  for  the  transaction 
of  any  business,  and  the  ayes  and  noes  shall  be  called  and  entered  upon 
the  journal  upon  the  passage  of  every  resolution  or  order  of  every  kind, 
and  no  resolution  or  order  shall  be  adopted  unless  two  votes  are  cast  in 
its  favor.  Said  meetings  shall  be  held  at  stated  times,  and  no  called  meet- 
ing shall  be  held  until  notice  in  writing  of  the  called  meeting,  signed  by 
the  secretary  of  the  board,  has  been  given  to  each  member  of  any  such 
board  about  to  hold  a  called  meeting,  and  no  business  shall  be  done  at 
any  such  called  meeting  unless  such  notice  in  writing  has  been  given. 

7088.  Record.  §  6.  That  such  boards  shall  keep  a  complete  record  of 
all  their  proceedings,  and  a  copy  from  the  records,  certified  by  the  clerk  of 
any  such  board,  shall  be  competent  evidence  in  all  courts  of  this  state. 

7089.  Superintendents  and  laborers.  §  7.  That  such  board  shall 
have  exclusive  power  to  employ  such  superintendents,  laborers  or  other 
persons  as  any  such  board  may  deem  necessary  for  the  execution  of  its 
business,  and  fix  their  salaries  and  compensation.  And  any  such  employes 
may  be  discharged  for  cause  at  any  time  by  the  board  of  public  works  and 
affairs,  at  their  discretion.  Such  board  of  public  works  and  affairs  shall 
not  elect,  employ,  appoint  or  contract  with  any  one  who  is  related  to  any 
member  of  such  board,  or  the  mayor,  or  any  alderman  or  councilman, 
within  the  sixth  degree  of  consanguinity  or  affinity  under  the  civil  law. 

7090.  Control  of  streets  etc.  —  Improvement — Contracts  —Ap- 
peal. §  8.  That  the  board  of  public  works  and  affairs  shall  have  exclusive 
power  and  control  over  the  construction,  supervision,  cleaning,  repairing, 
grading  and  improving  all  the  streets,  alleys,  avenues,  lanes,  bridges,  sew- 
ers, drains,  culverts,  sidewalks  and  curbing,  and  the  lighting  of  all  such 
public  places  as  may  be  deemed  necessary  in  such  city;  to  fix  and  establish 
the  grades  of  all  streets  and  alleys,  avenues  and  thoroughfares.  Such  board 
may  order  and  contract  for  the  improvement  of  any  street,  alley  or  thor- 
oughfare, but  no  such  improvement  shall  be  made  where,  prior  to  the  com- 
mencement thereof,  the  owners  of  a  majority  of  the  property  upon  the  line 
of  such  proposed  improvement  remonstrate  in  writing  against  it.  The 
board  shall  have  exclusive  power  to  make  all  improvements  and  expendi- 
tures, but  shall  let  all  contracts  of  more  than  fifty  dollars  to  the  lowest  re- 
sponsible bidder:  Provided^  that  any  interested  property  owner  along  the 
line  of  such  improvement,  feeling  aggrieved  by  any  decision  of  such  board, 
may,  within  thirty  days  from  date  of  such  decision,  appeal  therefrom  to 
the  circuit  court  of  the  county  in  which  such  board  is  located,  upon  his 
filing  a  bond  with  surety  and  penalty,  to  be  approved  by  the  auditor  of 
the  county,  conditioned  for  the  prompt  prosecution  of  such  appeal  and  the 
payment  of  all  costs  and  penalty  that  may  be  adjudged  against  him. 

7091.  Contracts  —  Estimates.  §  9.  That  when  the  board  shall 
deem  it  advisable  to  make  a  contract  for  the  execution  of  any  work  or 
purchase  of  any  material  for  matters  under  its  charge,  a  careful  estimate 
shall  be  made  of  the  cost  of  such  work  or  material. 
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7092.  Liability,  how  created.  §  10.  That  no  member  of  any  such 
board  or  any  other  person,  whether  in  the  employ  of  such  board  or  other- 
wise, shall  have  power  to  create  any  liability  on  account  of  the  board  or 
the  funds  under  its  control,  except  by  express  authority  of  the  board  con- 
ferred  at  a  meeting  duly  called  and  convened. 

7093.  Contracts,  payments  on.  §  11.  That  no  money  shall  be  paid 
at  any  time  to  any  person  claiming  under  a  contract  with  any  such  board 
until  such  person  shall  have  first  filed  with  such  board  his  statement,  under 
oath,  disclosing  the  names  of  all  persons  directly  or  indirectly  interested 
in  the  contract  or  the  proceeds  or  profits  thereof,  declaring  that  no  person 
other  than  those  named  are  interested,  and  that  no  person  related  within 
the  sixth  degree  of  consanguinity  or  affinity  under  the  civil  law  to  the 
mayor,  or  any  alderman  or  councilman,  or  member  of  such  board  of  such 
city,  has  any  interest  in  the  same. 

7094.  President  —  Secretary  —  Clerk.  §12.  That  such  boards 
shall  select  one  of  their  number  to  act  as  president,  and  that  such  board 
shall  appoint  some  person  not  a  member  of  the  board  to  act  as  secretary 
and  property  clerk,  who  shall  give  bond  to  the  said  board  in  an  amount, 
with  sureties  to  be  approved  by  said  board,  conditioned  for  the  safe  keep- 
ing by,  and  his  rendition  upon  the  order  of  the  board,  of  all  money  and 
other  property  which  shall  come  into  his  hands  by  virtue  of  his  office;  and 
he  shall  receive  such  compensation  annually  as  shall  be  determined  by  said 
board,  not  to  exceed  eighteen  hundred  dollars  per  annum,  and  hold  his 
office  at  the  pleasure  of  such  board. 

7095.  Control,  assume  when — Offices  abolished.  §  13.  Such 
boards  shall,  as  soon  as  they  shall  have  been  elected  and  qualified,  assume 
and  exercise  the  entire  control  over  the  streets,  alleys,  avenues  and  thor- 
oughfares of  such  cities,  and  all  of  the  appurtenances  pertaining  to  the 
supply  of  water  for  every  purpose  for  such  cities;  and  all  of  the  books, 
records  and  equipments  belonging  to  each  and  every  department  herein 
placed  under  the  control  of  such  board,  and  all  existing  boards  created  and 
maintained  by  the  ordinances  and  resolutions  of  the  board  of  aldermen  or 
common  council  having  control  over  such  property  are  hereby  abolished. 

7096.  City  council  —  Duty  of.  §  14.  It  shall  be  the  duty  of  the  board 
of  aldermen  and  common  council  of  such  city  as  shall  have  two  such  boards, 
and  of  the  common  council  of  such  city  where  but  one  of  such  exists,  to 
provide  at  the  expense  of  such  city,  all  necessary  accommodations  within 
such  city  limits  for  the  proper  care  and  maintenance  of  all  property  com- 
ing under  the  control  of  the  board  hereby  created,  and  to  provide  for  the 
payment,  monthly,  out  of  the  city  treasury  of  the  pay  rolls  of  all  officers, 
members  and  employes  of  such  board  of  public  works  and  affairs,  upon 
the  certificate  of  the  president  and  secretary  of  such  board  as  to  the  cor- 
rectness of  the  same.  Also,  for  such  office  expenditures,  record  books, 
stationery,  telegraphing,  printing,  furniture  for  rooms,  and  for  the  preser- 
vation, repairing  and  cleaning  of  the  buildings  and  rooms  used  by  such 
board  of  public  works  and  affairs;  for  advertising,  fuel  and  light;  it  being 
the  intention  and  meaning  of  this  section  that  the  necessary  expenses  in- 
curred in  the  execution  of  the  duties  imposed  upon  such  boards,  and  the 
maintenance  of  all  departments  and  property  hereby  placed  under  the 
control  of  such  board  within  such  city,  shall  be  a  charge  upon  such  city* 
The  certificate  of  the  president  and  secretary  heretofore  mentioned,  shall 
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be  presented  to  the  city  clerk,  by  whom  it  shall  be  allowed,  and  who  shall 
issue  an  order  upon  the  treasurer  for  the  amount  of  the  same,  which  orders 
■shall  be  numbered  consecutively,  and  the  number,  amount,  date,  to  whom 
payable,  and  for  what  drawn,  shall  at  the  time  of  issuing  the  same,  be  en- 
tered in  a  book  kept  for  that  purpose,  and  the  treasurer  shall  upon  the 
presentation  of  such  order,  pay  the  same. 

7097.  Elections,  duty  as  to  —  Penalty.  §  15.  It  shall  be  unlawful 
for  any  superintendent,  officer,  official,  or  employe  of  any  such  board  of 
public  works  and  affairs,  while  on  active  duty,  to  solicit  any  person  to  vote 
at  any  general  election  or  special  election  for  any  candidate  or  candidates 
for  office,  or  to  challenge  any  voter  or  in  any  manner  to  attempt  to  influ- 
ence any  elector  at  such  election,  or  to  be  a  delegate  or  candidate  at  any 
political  convention,  or  to  solicit  votes  for  any  candidate  at  any  such  con- 
vention; and  any  one  so  offending  shall  be  fined  in  any  sum  not  less  than 
ten  dollars  nor  more  than  fifty  dollars  and  be  dismissed  from  the  service 
of  such  board. 

7098.  Officials,  employes  etc.,  appoint  —  Prescribe  duties.  §  16. 
The  board  of  public  works  and  affairs  shall  have  full  power  and  authority 
to  appoint  such  officials,  superintendents  and  employes  as  shall  be  deemed 
necessary  for  the  managing  and  maintaining  of  the  streets,  alleys,  avenues, 
and  thoroughfares  which  come  under  its  control,  and  of  the  property  and 
appurtenances  for  lighting  and  furnishing  water  for  such  cities;  and  shall 
define  and  prescribe  the  duties  of  each  and  every  officer,  superintendent 
or  employe  so  appointed  by  such  board. 

7099.  Legal  adviser — Engineer — Offices  abolished.  §17.  Im- 
mediately after  the  organization  of  such  board,  a  majority  thereof  shall 
appoint  a  legal  adviser  for  a  term  of  two  years  from  the  date  of  his  appoint- 
ment, and  until  his  successor  is  elected  and  qualified,  and  said  legal  adviser 
shall  be  paid  for  his  services  out  of  the  funds  of  the  treasury  for  such  city; 
and  a  majority  of  such  board  shall  elect  a  city  civil  engineer,  and  a  super- 
intendent of  streets,  whose  salaries  shall  be  fixed  by  a  majority  of  such 
board,  and  such  salaries  shall  be  paid  monthly  out  of  the  funds  of  the 
treasury  for  such  city.  The  offices  of  civil  engineer  and  street  commis- 
sioner, in  all  cities  having  a  population  of  fifty  thousand  inhabitants  or 
more,  are  hereby  abolished,  and  the  respective  duties  of  such  offices  shall 
hereafter  be  performed  by  a  city  civil  engineer  and  a  superintendent  of 
streets,  as  hereby  provided  for. 

7100.  Interference  with  board  or  employes.  §  18.  Any  person, 
or  persons,  or  corporation,  or  common  council,  or  other  municipal,  town- 
ship, or  county  or  state  officer,  or  officers,  who  shall  in  any  manner  inter- 
fere with  or  interrupt  the  board  of  public  works  and  affairs  of  such  city, 
or  any  appointee  or  employe  of  theirs  in  any  act  while  in  the  legal  dis- 
charge of  their  duties  as  provided  in  this  act,  or  shall  prevent  such  board 
or  appointee  or  employe  from  discharging  their  duties  as  defined  in  this 
act,  shall,  upon  conviction  before  the  mayor,  or  city  judge,  or  before  the 
circuit  or  criminal  judge  of  said  county,  be  fined  not  less  than  one  hundred 
dollars  nor  more  than  one  thousand  dollars,  to  which  may  be  added  im- 
prisonment for  not  less  than  ten  days  nor  more  than  one  year  for  each 
separate  offense. 

7101.  Appointed  officers  —  Bonds.  §  19.  The  civil  engineer,  the 
superintendent  of  streets,  and  the  secretary  of  the  board  shall  each  give  a 
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bond  in  the  penal  sum  of  five  thousand  dollars,  which  bond  shall  be  filed 
with  and  kept  by  the  president  of  the  board,  and  conditioned  for  the  faith- 
ful discharge  of  their  several  duties. 

7102.  Successorship  on  board.  §  20.  Upon  the  expiration  of  the 
terms  of  office  of  the  members  of  such  board  hereby  created,  the  successor 
or  successors  of  each  and  all  "such  members  shall  be  appointed  by  the 
mayor  of  such  city,  and  each  of  such  successors  shall  hold  his  office  for  the 
term  of  four  years  from  the  date  of  his  appointment. 

7103.  First  board  elected  by  general  assembly.  §  21.  The  gen- 
eral assembly,  by  a  joint  vote  of  the  majority  thereof,  on  the  taking  effect 
of  this  act,  shall  elect  the  members  of  the  board  of  public  works  and  affairs 
herein  provided  for,  and  designate  the  member  who  shall  hold  for  the  term 
of  two  years,  and  the  members  who  shall  hold  for  the  term  of  four  years. 
The  secretary  of  the  senate  and  the  speaker  of  the  house  of  representatives 
shall  certify  the  election  of  the  board  of  public  works  and  affairs  first 
elected  under  this  act,  and  furnish  a  certificate  to  each  of  the  members  of 
such  a  board  30  elected;  and  this  certificate  shall  be  his  authority  to  act  as 
a  member  of  such  board. 

7104.  Appointments  non  political.  §2$.  In  making  the  appoint- 
ment of  clerks,  laborers  and  other  persons,  as  provided  for  in  section  seven 
{7)  of  this  act,  no  preference  shall  be  given  to  any  man  on  account  of 
political  belief  or  party  affiliation. 

7105.  Vacancy,  how  filled.  §  23.  Whenever  a  vacancy  occurs  by 
•death,  resignation,  removal,  or  otherwise  in  the  membership  of  the  board 
of  public  works  and  affairs,  before  the  expiration  of  the  term  for  which 
such  member  has  been  appointed  or  elected,  the  mayor  of  the  city  where 
such  vacancy  occurs  shall  choose  some  person  who  shall  possess  the  quali- 
fications provided  by  this  act  to  fill  such  vacancy,  and  the  person  so  chosen 
shall  act  for  the  term  during  which  the  member  or  members  of  the  board 
of  public  works  and  affairs  should  have  acted  had  no  vacancy  occurred. 

7106.  Repealing  clause.  §  24.  All  laws  and  parts  of  laws  coming  in 
conflict  with  this  act  be  and  the  same  are  hereby  repealed. 

7107.  Emergency.  §  25.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act;  therefore,  the  same  shall  be  in  force  from 
and  after  its  passage. 

An  Act  to  establish  an  efficient  board  of  public  works  in  all  cities  of  this  state  containing  more  than 
fifty  thousand  and  less  than  one  hundred  thousand  inhabitants  according  to  the  United  States 
census  of  eighteen  hundred  and  ninety,  providing  for  the  election  of  the  members  of  the  board 
hereby  created,  defining  their  duties  and  providing  for  the  election  of  their  successors;  providing 
for  the  taking  control  of  and  having  the  exclusive  power  over  the  construction,  supervision,  clean- 
ing, repairing,  grading  and  improving  all  streets,  alleys,  wharves  and  highways  of  every  kind  and 
description,  ana  the  building  of  sewers,  culverts,  bridges,  streets,  alleys  and  wharves;  and  repeal- 
ing so  much  of  section  eight  (8)  of  an  act  entitled  an  act  to  repeal  all  general  laws  now  in  force  for 
the  incorporation  of  cities,  and  to  provide  for  the  incorporation  of  cities,  prescribing  their  powers 
and  rights,  and  the  manner  in  which  they  shall  exercise  the  same;  and  to  regulate  such  other  mat- 
ters as  properly  pertain  thereto,  approved  March  14, 1867,  and  amended  March  6,  1877,  the  same  be- 
ing section  three  thousand  and  forty-three  of  the  Revised  Statutes  of  1881,  as  is  in  conflict  with  this 
act,  and  repealing  all  laws  in  conflict  herewith  and  declaring  an  emergency.  [Became  a  law,  by 
lapse  of  time,  without  the  governor's  signature,  March  xo,  1891;  S.,  1891,  p.  474. 

7108.  Board  established  —Election  —Term  —  Oath  —Vacancy. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana* 
That  in  all  cities  of  this  state  containing  more  than  fifty  thousand  and  less 
than  one  hundred  thousand  inhabitants  according  to  the  United  States 
census  of  eighteen  hundred  and  ninety,  there  shall  be  established  within 
and  for  said  cities  a  board  of  public  works  to  consist  of  three  members, 
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who  shall  be  elected  at  the  first  regular  city  election  held  after  the  passage 
of  this  act,  one  of  whom  shall  hold  for  a  term  of  one  year  from  the  date 
of  his  election  and  until  his  successor  is  elected  and  qualified,  one  of 
whom  shall  hold  for  the  term  of  two  years  from>  the  date  of  his  election 
and  until  his  successor  is  elected  and  qualified,  and  one  of  whom  shall 
hold  for  the  term  of  three  years  from  the  date  of  his  election  and  until 
his  successor  is  elected  and  qualified.  That  at  the  second  and  each  suc- 
ceeding regular  city  election  held  after  the  passage  of  this  act,  there  shall 
be  elected  one  member  of  this  board  who  shall  hold  his  office  for  the  term 
of  three  years  and  until  his  successor  is  elected  and  qualified.  All  vacan- 
cies occurring  by  death,  resignation,  removal,  or  otherwise  in  the  member- 
ship of  the  board  before  the  expiration  of  the  term  for  which  said  member 
has  been  elected,  the  common  council  of  the  city  where  such  vacancy  oc- 
curs shall  choose  some  person  to  fill  said  vacancy  until  the  next  regular 
city  election,  at  which  time  some  person  shall  be  elected  to  fill  the  unex- 
pired part  of  said  vacancy,  if  any  there  be:  Provided,  that  no  person  shall 
be  eligible  to  a  membership  on  said  board  who  is  connected  in  any  official 
capacity  with  or  employed  by  any  corporation  or  company  interested  in 
any  contract  or  operating  under  any  franchise  granted  by  any  such  city. 
The  members  of  such  board  of  public  works  shall  before  entering  upon 
their  duties  make  and  subscribe  an  affidavit  before  and  which  shall  be 
filed  with  and  kept  by  the  city  clerk  and  recorded  on  the  city  records 
in  the  office  of  the  city  clerk  of  such  city  to  support  the  constitution  of 
the  state  of  Indiana,  to  obey  the  laws,  and  in  all  their  official  actions  and 
judgments  to  aim  only  to  secure  and  maintain  an  honest  and  efficient  ad- 
ministration of  public  works- 

7x09.  Official  bonds.  §  2.  Each  member  shall  give  a  bond,  with  at 
least  three  sureties,  in  the  sum  of  five  thousand  ($5,000)  dollars,  condi- 
tioned for  the  faithful  performance  of  his  duties,  which  surety  shall  each 
be  required  to  take  an  oath  that  he  is  worth  the  amount  of  the  bond  above 
all  liabilities,  and  such  bond  shall  be  approved  by  the  council  of  the  city 
for  which  such  board  shall  have  been  elected. 

7110.  Duty,  as  to  time  — Salary.  §  3.  The  members  of  the  boards 
shall  devote  their  entire  time  and  attention  to  the  duties  of  the  office  as  it 
requires  and  shall  each  receive  as  compensation  a  salary  of.  fifteen  hundred 
dollars  per  annum,  payable  monthly  out  of  the  funds  of  the  treasury  of 
such  city. 

7111.  Duties,  generally.  §  4.  The  board  of  public  works  herein 
provided  for  shall  perform  all  of  the  duties  heretofore  required  of  the 
street  commissioners,  which  office  is  hereby  abolished,  and  shall  have  the 
exclusive  power  and  it  shall  be  its  duty  to  repair  and  keep  in  repair  all 
streets,  avenues,  alleys,  wharves,  sewers,  ditches,  drains,  parks,  bridges, 
and  culverts,  and  to  build  and  construct  all  bridges,  culverts,  ditches  and 
drains  and  to  have  full  charge  and  control  of  the  cleaning  of  streets, 
alleys,  sewers,  gutters,  wharves  and  parks. 

7112.  Improvements,  control  of — Contracts  let.  §5.  That  when- 
ever the  common  council  shall  order  the  improvement  of  any  street,  avenue, 
alley,  wharf,  or  the  construction  of  any  sewer  it  shall  designate  the  char- 
acter and  size  of  such  improvement  and  thereupon  the  board  of  public 
works  shall  take  full  and  exclusive  control  of  said  improvement  and  cause 
the  same  to  be  constructed  and  completed  in  all  its  parts,  and  for  the  pur- 
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pose  of  executing  the  same,  the  said  board  shall  have  full  and  exclusive 
power  to  make  all  the  proper  and  necessary  contracts  for  the  construction 
and  completion  of  said  improvements;  the  board  shall  let  all  contracts  of 
more  than  one  hundred  dollars  to  the  lowest  responsible  bidder. 

71 13.  Improvements  —  Report  needed.  §6.  It  shall  be  the  duty 
of  the  board  of  public  works,  whenever  in  their  judgment  there  exists  a 
necessity  for  the  improvement  of  any  street,  avenue  or  alley  or  for  the 
building  of  any  sewer,  to  recommend  the  same  in  writing  to  the  common 
council,  and  it  shall  be  the  duty  of  the  common  council  to  consider  and 
act  upon  said  recommendation  and  either  approve  or  reject  it. 

71 14.  Meetings,  general  and  special  — Quorum.  §7.  The  said 
board  of  public  works  shall  hold  regular  meetings  at  least  once  in  every 
week,  and  as  much  oftener  as  the  business  intrusted  to  its  care  shall  re- 
quire, and  two  members  of  any  such  board  shall  constitute  a  quorum  for 
the  transaction  of  any  business,  and  the  ayes  and  noes  shall  be  called  and 
entered  upon  the  journal  upon  the  passage  of  every  resolution  or  order  of 
every  kind,  and  no  resolution  or  order  shall  be  adopted  unless  two  votes 
are  cast  in  its  favor.  Said  meetings  shall  be  held  at  stated  times  and  no 
called  meeting  shall  be  held  until  notice  in  writing  of  the  called  meeting, 
signed  by  the  clerk  of  the  board,  has  been  given  to  each  member  of  any 
such  board  about  to  hold  a  called  meeting  and  no  business  shall  be  done 
at  any  such  called  meeting  unless  such  notice  in  writing  has  been  given. 

71 15.  Record  — Evidence  by.  §  8.  That  such  boards  shall  keep  a 
complete  record  of  all  their  proceedings  and  a  copy  from  the  records,  cer- 
tified by  the  clerk  of  any  such  board  shall  be  competent  evidence  in  all 
courts  of  this  state. 

7116.  Laborers  etc.— Employment  of  —  Compensation  fix  — 
Excluded  persons.  §  9.  That  such  board  shall  have  exclusive  power 
to  employ  such  laborers  or  other  persons  as  any  such  board  may  deem 
necessary  for  the  execution  of  its  business,  and  fix  their  salaries  and  com- 
pensation, and  any  such  employes  may  be  discharged  for  cause  at  any  time 
by  the  board  of  public  works,  at  their  discretion.  Such  board  of  public 
works  shall  not  elect,  employ,  appoint  or  contract  with  any  one  who  is  re- 
lated to  any  member  of  such  board,  or  the  mayor,  or  any  councilman 
within  the  fourth  degree  of  consanguinity  or  affinity  under  the  civil  law. 

7117.  Estimate  before  contract.  §  10.  That  when  the  board  shall 
deem  it  advisable  to  make  a  contract  for  the  execution  of  any  work  or  pur-* 
chase  of  any  material  for  matters  under  its  charge  a  careful  estimate  shall 
be  made  of  the  cost  of  such  work  or  material. 

71 18.  Liability,  how  incurred.  §  11.  That  no  member  of  any  such 
board  or  any  other  person,  whether  in  the  employ  of  such  board  or  other- 
wise, shall  have  power  to  create  any  liability  on  account  of  the  board,  or 
the  funds  under  its  control,  except  by  express  authority  of  the  board  con- 
ferred at  a  meeting  duly  called  and  convened. 

71 19.  Money  payment  —  Condition  precedent.  §  12.  That  no 
money  shall  be  paid,  at  any  time,  to  any  person  claiming  under  a  contract 
with  any  such  board  until  such  person  shall  have  first  filed  with  such  board 
his  statement  under  oath  disclosing  the  names  of  all  persons  directly  or  in- 
directly interested  in  the  contract  or  the  proceeds  or  profits  thereof,  de- 
claring that  no  person  other  than  those  named  are  interested,  and  that  no 
person  related  within  the  fourth  degree  of  consanguinity  or  affinity,  under 
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the  civil  law,  to  the  mayor  or  any  councilman,  or  member  of  such  board 
of  such  city  has  any  interest  in  the  same. 

7120.  President  — Clerk  — Assume  control,  when.  §  13.  That 
such  board  shall  select  one  of  their  number  to  act  as  president.  That  the 
city  clerks  of  such  cities  shall  be  the  clerks  of  such  boards  for  their  respect- 
ive cities.  Such  boards  shall,  as  soon  as  they  shall  have  been  elected  and 
qualified,  assume  and  exercise  the  entire  control  over  the  streets,  alleys, 
avenues,  sewers  and  wharves  of  such  cities. 

7121.  Office  rooms  etc.— Salaries,  payment  of.  §  14.  It  shall  be 
the  duty  of  the  common  council  of  such  city  to  provide,  at  the  expense  of 
such  city,  all  necessary  accommodation  within  such  city  limits  for  the  proper 
care  and  maintenance  of  all  property  coming  under  the  control  of  the 
board  hereby  created  and  to  provide  for  the  payment  monthly  of  all  officers, 
members  and  employes  of  such  board.  Also  for  such  office  expenditures, 
record  books,  stationery,  telegraphing,  printing,  advertising,  furniture  for 
rooms  and  for  the  preservation,  repairing  and  cleaning  of  the  building  and 
rooms  occupied  and  used  by  such  board,  for  fuel  and  light,  it  being  the  in- 
tention and  meaning  of  this  section  that  the  necessary  expenses  incurred 
in  the  execution  of  the  duties  imposed  upon  such  boards,  and  the  main- 
tenance of  all  departments  and  property  hereby  placed  under  the  control 
of  such  board  within  such  city  shall  be  a  charge  upon  such  city.  All  nec- 
essary and  proper  expenditures  of  whatever  character  including  the  pay  of 
all  officers,  members  and  employes  of  such  board,  shall  be  audited  by  such 
board  and  a  record  of  the  same  kept  by  the  clerk,  and  the  original  bills, 
vouchers  and  pay  rolls  shall  be  certified  to.  as  correct  by  the  president  and 
clerk  of  such  board  at  the  close  of  each  month,  and  the  clerk  shall  lay  the 
same  before  the  common  council  at  the  first  meeting  in  each  month,  and 
the  common  council  of  such  city  shall  monthly  appropriate  money  for  the 
payment  of  all  sums  certified  by  the  president  and  clerk  of  said  board: 
Provided,  that  the  said  board  may  in  its  discretion  cause  all  expenditures 
for  labor  to  be  audited  and  certified  at  the  close  of  each  week  and  by  the 
clerk  laid  before  the  common  council  at  the  first  meeting  in  each  week  for 
allowance. 

7122.  Employes  etc.  employ  — Legal  adviser— Civil  engineer. 
§  15.  The  board  of  public  works  shall  have  full  power  and  authority  to 
appoint  such  officials  and  employes  as  shall  be  necessary  for  the  managing 
and  maintaining  of  the  streets,  avenues,  alleys,  wharves,  sewers,  and  parks 
which  come  under  its  control,  and  shall  define  and  prescribe  the  duties  of 
each  and  every  officer  or  employe  so  appointed  by  such  board.  The  city 
surveyor  shall  be  the  civil  engineer  of  such  board  and  the  city  attorney 
shall  be  their  legal  adviser. 

7123.  Board  or  employe—  Interference  with.  §  16.  Any  person 
or  persons  or  corporations  or  common  council  or  other  municipal,  town- 
ship or  county  or  state  officer  or  officers  who  shall  in  any  manner  interfere 
with  or  interrupt  the  board  of  public  works  of  such  city  or  any  appointee 
or  employe  of  theirs  in  any  act  while  in  the  legal  discharge  of  their  duties 
as  provided  in  this  act,  or  shall  prevent  such  board  or  appointee  or  em- 
ploye from  discharging  their  duties  as  defined  in  this  act,  shall  upon  con- 
viction before  the  mayor  or  city  judge  or  before  the  circuit  or  criminal 
judge  of  said  county,  be  fined  not  less  than  one  hundred  dollars  nor  moer 
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than  one  thousand  dollars,  to  which  may  be  added  imprisonment  for  not 
less  than  ten  days  nor  more  than  one  year  for  each  separate  offense. 

7124.  Repealing  clause.  §  17.  All  laws  and  parts  of  laws  coming  in 
conflict  with  this  act  be  and  the  same  are  hereby  repealed. 

7125-  Emergency.  §  18.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act,  therefore  the  same  shall  be  in  force  from 
and  after  its  passage. 

ARTICLE  4  — IMPROVEMENT  OF  STREETS. 


SBC 

7iad.    Power  over  streets. 

7x07.    Emergency. 

71*8.     Petition  for  —  Contract  —  Sidewalk  —  Lien 

—  Limitation  on  power. 
7139.    Sewer  —  Procedure  to  construct  —  Notice. 

7130.  Cost,  estimates  —  City's  liability  —  Owner's 

liability  —Assessment  —  Lien  —Payment. 

7131.  Land  owner's  allowance  —  Contract  void, 

when. 

7133.  Cost  estimate  —  How  made  and  paid. 
7x33.    Final'  estimate  —  Assessment  for  sewer. 

7134.  Assessment  notice  —  Hearing  —  Collection . 


SBC. 

7 135.  Bonds — Application  of  —  Lien  of — As  evi- 

dence. 

7136.  Length  of  credit  on  — Interest — Enforce- 

ment. 

7137.  Assessment  —Payment  in  full — Instalments. 

—  Satisfaction  of  record. 

7138.  Emergency. 

7139.  Amending  J  7131. 

7140.  Amending  •  7134. 

7141.  Amending  $  7137. 
714a.  Statute,  application  of. 
7143.  Emergency. 


A*  Act  to  amend  section  61  of  an  act  entitled  ••  An  act  to  repeal  all  general  laws  now  in  force  for  the 
incorporation  of  cities,  and  to  provide  for  the  incorporation  of  cities,  prescribing  their  powers  and 
rights,  and  the  manner  in  which  they  shall  exercise  the  same,  and  to  regulate  such  other  matters  as 
properly  pertained  thereto,"  being  section  3161  of  the  Revised  Statutes  of  1881,  approved  March 
14,  1867,  and  declaring  an  emergency.     [Approved  and  in  force  March  6, 1891;  S.,  1891,  p.  122. 

7126.  [3161]  Power  over  Streets.  Sec.  i.  Be  it  enacted  by  the  Gen-* 
eral  Assembly  of  the  State  of  Indiana,  That  section  sixty-one  of  an  act  to 
repeal  all  general  laws  now  in  force  for  the  incorporation  of  cities,  and  to 
provide  for  the  incorporation  of  cities,  describing  their  powers  and  rights 
and  the  manner  in  which  they  shall  exercise  the  same,  and  to  regulate  such 
other  matters  as  properly  pertained  thereto,  approved  March  14,  1867,  be 
and  the  same  is  hereby  amended  to  read  as  follows,  to  wit:  Section  61. 
The  common  council  shall  have  exclusive  power  over  the  streets,  high- 
ways, alleys  and  bridges  within  such  city,  and  may  prescribe  the  height 
and  manner  and  construction  of  all  such  bridges,  and  to  lay  out  surveys, 
extend  and  open  new  streets  and  alleys,  and  straighten,  widen  and  other- 
wise alter  those  already  laid  out,  and  to  make  repairs  thereto,  to  construct 
and  establish  sidewalks  and  crossings;  they  may  cause  buildings,  structures 
or  other  things  in  the  way  of  any  street  or  other  public  improvement  to  be 
taken  down,  removed  and  appropriated,  upon  the  payment  of  damages  as 
now  provided  by  law;  they  may  enter  upon,  seize,  appropriate  and  con- 
demn the  right  of  way,  or  other  lands  of  any  railroad  company,  person  or 
corporation  passing  through  such  city  for  street  or  alley  purposes,  whether 
such  lands  be  occupied  and  used  or  not,  upon  payment  of  damages  as 
provided  under  and  pursuant  to  the  provisions  of  an  act  entitled  an  act  in 
relation  to  the  laying  out,  opening,  widening,  altering  and  vacation  of 
streets,  alleys  and  highways,  and  for  the  straightening  or  altering  of  water 
courses  by  cities  of  the  state,  and  providing  for  the  appointment  of  com- 
missioners to  assess  benefits  and  damages,  prescribing  their  duties  and  the 
method  of  procedure,  and  providing  for  the  collection  of  benefits  and  pay- 
ment of  damages,  and  prescribing  the  duties  of  city  officers  in  relation 
thereto,  and  providing  remedies  in  such  matters,  approved  March  17,  1875, 
and  the  amendments  thereto,  and  no  persons  residing  in  said  city  shall  be 
required  or  compelled  to  work  on  any  road  without  the  city;  nor  shall  any 
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property  lying  or  being  within  the  city  be  taxed  for  the  purpose  of  working, 
opening,  improving  or  repairing  any  road  or  bridge  without  the  limits  of  said 
city ;  and  the  common  council  may  exercise  all  powers  of  township  trustees, 
and  the  street  commissioners,  under  the  direction  of  the  common  council, 
may  perform  all  the  duties  and  exercise  all  the  powers  of  township  trustees 
and  road  supervisors  in  reference  to  a  road  labor  tax  of  two  days  by  each 
person  liable  to  work  on  roads  in  townships,  and  shall  be  governed  by  the 
same  rules  and  regulations  in  reference  to  the  collection  and  enforcement 
of  the  same;  or  any  person  so  liable  to  work  may  be  discharged  therefrom 
on  the  payment  of  one  dollar  and  fifty  cents  per  diem:  Provided^  that  the 
common  council  may,  by  general  ordinance,  prescribe  the  time  within  which 
such  labor  shall  be  performed. 

7127.  Emergency.  §  2.  An  emergency  existing  for  the  immediate  tak- 
ing effect  of  this  act,  the  same  shall  be  in  force  and  effect  from  and  after 
its  passage. 

An  Act  concerning  powers  and  duties  of  cities  and  incorporated  towns  and  their  common  councils  and 
boards  of  trustees  and  providing  the  mode  and  manner  of  making  street  and  alley  improvements 
and  building  sewers  and  providing  the  mode  and  manner  of  enforcing  the  payment  of  the  costs  of  street 
and  alley  improvements  and  building  sewers;  and.  permitting  cities  or  incorporated  towns  to  issue 
street  and  sewer  improvement  bonds ;  and,  repealing  all  conflicting  laws  and  declaring  an  emer- 
gency.   [Approved  and  in  force  March  8,  1889;  S.,  1889,  p.  237. 

7128.  Petition  —  Contract  —  Sidewalk  repair  —  Lien  for  cost  — 
Ordinance  as  to  mode  —  Lien,  how  enforced  —  Plank  or  gravel 
walks,  when  —  Lien  for  costs  —  Limitation  on  powers.  Sec.  i. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana^  That  when  the 
owners  of  two-thirds  of  the  whole  line  of  lots  or  parts  of  lots  in  any  city  or 
incorporated  town  (and  measuring  only  the  front  line  of  such  lots  as  belong 
to  such  persons  resident  in  such  city  or  town)  bordering  on  any  street  or 
alley  consisting  of  one  whole  square  between  any  two  streets  crossing  the 
same,  or  if  the  common  council  of  such  city  or  board  of  trustees  of  such 
town  deem  it  expedient  for  any  reasonable  distance  less  than  one  whole 
square  or  block  upon  any  square  or  alley,  shall  petition  the  common  coun- 
cil of  such  city  or  board  of  trustees  of  such  town  to  have  the  sidewalk 
graded  and  paved,  or  the  whole  width  of  the  street  graded  and  paved,  or 
for  either  kind  of  improvement,  or  for  lighting  such  streets  according  to  the 
general  plan  of  improvements  in  said  city  or  incorporated  town,  or  for  con- 
structing a  sewer,  the  common  council  of  such  city  or  the  board  of  trustees 
of  such  town  may  cause  the  same  to  be  done  by  contract,  given  to  the  best 
bidder,  after  advertising  for  three  weeks  in  some  newspaper  of  general  cir- 
culation published  within  the  city  or  incorporated  town,  to  receive  pro- 
posals therefor,  and  the  common  council  of  such  city  or  the  board  of  trus- 
tees of  such  town  shall  have  the  power  to  compel  the  owner  or  owners  of 
a  lot  or  part  of  a  lot  on  any  street  or  alley,  or  upon  any  part  of  any  street 
or  alley,  to  repair  the  sidewalk  in  front  of  their  respective  lots  or  parts  of 
lots,  and  in  case  the  owner  or  owners  of  any  lot  or  part  of  a  lot  on  any  street 
or  alley,  or  any  part  thereof,  fail  or  refuse  to  repair  the  sidewalk  in  front  of 
their  lots,  or  if  the  owner  be  a  non  resident  of  said  city  or  town,  or  can  not 
be  found,  the  common  council  of  such  city  or  the  board  of  trustees  of  such 
town  may  cause  such  repairs  to  be  made  at  the  cost  and  expense  of  the 
owner  or  owners  of  such  lot  or  lots,  or  if  such  sidewalk  be  dangerous,  the 
street  commissioner  or  any  officer  of  said  city  or  incorporated  town  may 
cause  such  repairs  to  be  made  immediately,  and  the  city  or  incorporated 
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town  shall  have  a  lien  on  such  lot  or  lots  for  the  reimbursement  to  her  of 
the  cost  of  such  improvement,  and  the  common  council  of  such  city  or  the 
board  of  trustees  of  such  town  are  hereby  invested  with  full  powers  to  pass 
by-laws  and  ordinances  providing  how  and  in  what  manner  the  repairs  or 
improvements  shall  be  made,  and  in  what  manner  the  cost  shall  be  as- 
sessed and  collected  from  such  owner  or  owners,  and  the  manner  in  which 
the  lien  of  the  city  or  incorporated  town  for  the  expense  incurred  by  her 
may  be  enforced  against  the  lot  or  lots  of  such  owner  or  owners,  and 
the  city  or  incorporated  town  may  bring  an  action,  by  its  attorney,  in 
any  court  of  competent  jurisdiction  to  foreclose  such  lien  as  a  mortgage  is 
foreclosed,  and  in  such  action  may  recover,  in  addition  to  the  amount  of 
such  lien  and  the  costs  of  such  proceedings,  a  reasonable  attorney  fee  for 
the  use  of  its  attorney,  for  enforcing  such  lien,  and  such  property  shall 
be  sold  without  relief  from  valuation  or  appraisement  laws,  and  upon  the 
sale  of  such  property,  if  no  other  person  bid  the  amount  of  such  judg- 
ment and  all  costs,  the  city  or  incorporated  town  may  purchase  said  prop- 
erty for  judgment  and  all  costs,  and  if  not  redeemed  within  one  year  from 
the  time  of  such  sale,  the  sheriff  shall  issue  to  the  holder  of  the  certificate 
of  sale  a  deed  for  such  property,  and  such  city  or  incorporated  town,  if 
such  deed  be  issued  to  it,  shall  become  the  absolute  owner  of  such  prop- 
erty: Provided,  that  any  city  or  incorporated  town  having  a  population  of 
less  than  ten  thousand  may,  by  a  two-thirds  vote  of  all  the  members  of  the 
common  council  of  such  city  or  the  board  of  trustees  of  such  town,  cause 
plank  or  gravel  walks,  of  such  dimensions  as  such  council  or  luch  board 
of  trustees  may  determine,  to  be  constructed  either  upon  the  natural  grade 
of  the  sidewalk  therein,  or  any  modification  thereof  established  by  such 
council  or  such  board  of  trustees,  and  the  cost  and  expense  of  any  such 
improvement  or  repairs  thereto  shall  be  a  lien  upon  the  real  estate  front- 
ing thereon,  and  shall  be  assessed  and  collected  in  the  same  manner  as  now 
prescribed  by  law  for  collecting  assessments  for  improving  streets,  alleys 
and  sidewaHcs:  Provided,  further,  that  when  the  state  of  Indiana  is  the 
owner  of  property  on  or  along  the  street  or  streets  proposed  to  be  improved, 
as  hereinbefore  provided,  the  common  council  of  such  city  or  the  board  of 
trustees  of  such  town  shall  not  contract  for  the  execution  of  said  improve- 
ments, involving  the  state  in  any  liability,  without  first  obtaining  the  writ- 
ten consent  and  approval  of  the  auditor  and  treasurer  of  state,  but  such  city 
or  incorporated  town  may  make  such  improvement  at  its  own  expense. 

7129.  Sewer — Procedure  to  construct  —  Notice.  §2.  When- 
ever cities  or  incorporated  towns  subject  to  the  provisions  of  this  act  shall 
deem  it  necessary  to  construct  any  sewer,  or  make  any  of  the  alley  or 
street  improvements  in  this  act  mentioned,  the  council  or  board  of  trus- 
tees shall  declare  by  resolution  the  necessity  therefor,  and  shall  state  the 
kind,  size,  location,  and  designate  the  terminal  points  thereof,  and  notice 
for  ten  days  of  the  passage  of  such  resolution  shall  be  given  for  two  weeks 
in  some  newspaper  of  general  circulation  published  in  such  city  or  incor- 
porated town,  if  any  there  be,  and  if  there  be  not  such  paper,  then  in  some 
such  paper  printed  and  published  in  the  county  in  which  such  city  or 
incorporated  town  is  located.  Said  notices  shall  state  the  time  and  place, 
when  and  where  the  property  owners  along  the  line  of  said  proposed 
improvement  can  make  objections  to  the  necessity  for  the  construction 
thereof. 
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7130.  Cost,  estimate  of— Liability  of  city  etc.— Lien  for—  Lia- 
bility of  owner  — Assessment— .Enforcement  of  lien—  Payment 
of  COSt.  §  3.  In  all  contracts  specified  in  the  preceding  section  the  cost 
of  any  street  or  alley  improvement  shall  be  estimated  according  to  the 
whole  length  of  the  street  or  alley,  or  the  part  thereof  to  be  improved  per 
running  foot,  and  the  costs  of  any  such  sewer  shall  be  apportioned  among 
the  lands,  lots  and  parts  of  lots,  benefited  thereby,  and  according  to  such 
benefits  without  regard  to  the  assessment  for  taxation  of  such  property,  and 
the  city  or  incorporated  town  shall  be  liable  to  the  contractor  for  the  con- 
tract price  for  said  improvement,  and  the  owners  of  lots  or  parts  of  lots 
bordering  on  such  street  or  alley,  or  the  part  thereof  to  be  improved,  or  of 
the  lots  or  parts  of  lots  benefited  by  the  construction  of  such  sewer  shall 
be  liable  to  the  city  for  their  proportion  of  the  costs  in  the  ratio  of  the 
front  line  of  their  lots  owned  by  them  to  the  whole  improved  line  for  street 
and  alley  improvements,  and  for  the  construction  of  such  sewer  for  the 
benefit  of  such  lots  or  parts  of  lots  thereby,  and  the  city  or  incorporated 
town  shall  have  a  lien  upon  such  lots  or  parts  of  lots,  respectively,  from 
the  time  such  improvement  is  ordered,  for  such  costs  of  improvement,  col- 
lectible as  hereinafter  provided,  and  in  all  cases  where  such  improvement 
shall  have  been  made,  or  may  hereafter  be  made  on  any  street  or  alley 
running  along  or  through  any  unplatted  lands  lying  within  the  corporate 
limits  of  such  city  or  incorporated  town,  the  cost  of  such  improvement 
shall  be  estimated  according  to  the  whole  length  of  the  street  or  alley,  or 
the  part  thereof  to  be  improved  per  running  foot,  and  the  owners  of  such 
unplatted  lands  bordering  on  such  street  or  alley  or  the  part  thereof  to  be 
improved,  shall  be  liable  to  the  contractor  for  their  proportion  of  the  cost, 
in  the  ratio  of  the  front  lines  of  such  unplatted  lands  owned  by  them  ta 
the  whole  improved  line;  and  in  making  the  assessment  against  such  own- 
ers for  the  improvement  of  such  lots  or  parts  of  lots  and  unplatted  lands 
shall  be  assessed  upon  the  ground  fronting  or  immediately  abutting  on 
such  improvement  back  to  the  distance  of  one  hundred  and  fifty  feet  from 
such  front  line,  and  the  city  or  incorporated  town  and  the  contractor  shall 
have  a  lien  thereon  for  the  value  of  such  improvement:  Provided^  however, 
that  where  such  land  is  sub-divided  or  platted  the  land  lying  immediately 
upon  and  adjacent  to  the  line  of  the  improvement  and  extending  back  fifty 
feet  shall  be  primarily  liable  to  and  for  the  whole  cost  of  the  improvement, 
and,  should  that  prove  insufficient  tq  pay  such  cost,  then  the  second  parceL 
and  other  parcels  in  their  order  to  the  rear  parcel  of  said  one  hundred  and 
fifty  feet  shall  be  liable  in  their  order.  Such  assessments,  with  the  interest 
accruing  thereon,  shall  be  a  lien  upon  the  property  so  assessed  and  shall 
remain  a  lien  until  fully  paid  and  shall  have  precedence  over  all  other  liens, 
excepting  taxes,  and  shall  not  be  divested  by  any  judicial  sale,  and  if  such 
city  or  incorporated  town  shall  fail,  neglect  or  refuse  to  promptly  enforce 
and  collect  such  assessment  when  due,  the  owner  or  holder  of  any  of  the 
bonds  or  certificates  hereinafter  mentioned  may  foreclose  such  lien  or  liens 
as  a  mortgage  is  foreclosed  in  any  court  of  competent  jurisdiction,  and 
shall  recover  in  addition  to  the  amount  of  said  bonds  and  interest  and  all 
costs,  a  reasonable  attorney's  fee.  The  amount  realized  by  the  sale  of  any 
of  such  property,  or  the  payment  of  such  assessment  after  the  payment  of 
the  costs  of  such  proceeding,  shall,  to  the  extent  of  such  assessment,  with 
interest  thereon,  be  applied  pro  rata  to  the  payment  of  the  then  outstand- 
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ing  bonds  or  certificates  herein  mentioned,  without  reference  to  the  time 
of  the  maturity  of  the  bonds  or  certificates.  Any  mistake  in  the  descrip- 
tion of  the  property  or  in  the  name  of  the  owner  shall  not  vitiate  the  lien 
of  such  assessment.  Such  city  or  town  shall  be  liable  and  pay  for  all  that 
part  of  such  street  or  alley  improvement  as  shall  be  occupied  by  the  street 
and  alley  crossings,  and  may  order  that  any  part  of  the  total  cost  of  any 
of  the  improvements  in  this  act  mentioned  shall  be  paid  out  of  the  general 
fund. 

7131.  Owner's  allowances  —  Contract  void,  when.  §  4.  When- 
ever the  owner  of  any  lot  or  part  of  a  lot,  before  the  letting  of  such  con- 
tract, shall  have  made  any  improvement  in  front  of  his  lot  or  part  of  a  lot, 
in  accordance  with  the  general  plan  for  the  improvement  of  such  street  or 
alley,  and  under  the  direction  of  the  city  or  town  engineer,  he  shall  be  en- 
titled to  a  reasonable  allowance  therefor,  upon  his  proportion  of  the  cost 
of  such  improvement,  which  reasonable  allowance  shall  be  determined  by 
the  said  engineer:  Provided^  that  ail  contracts  made  by  any  city  or  incor- 
porated town,  or  by  any  officer  under  the  authority  thereof,  for  public  im- 
provements or  otherwise,  in  the  profits  whereof  any  officer  of  such  city 
or  town  shall  be  interested,  directly  or  indirectly,  shall  be  void.     [See 

§  7139- 

7132.  Estimated  cost,  how  made  and  paid  —  Lien.  §5.  When 
any  such  contract  shall  be  made,  or  shall  have  been  heretofore  made,  and 
shall  have  been  in  progress  of  fulfillment,  the  common  council  of  such  city 
or  the  board  of  trustees  of  such  town  shall  have  power  to  cause  estimates 
to  be  made  from  time  to  time  of  the  amount  of  work  done  by  the  con- 
tractor, and  to  cause  the  same  to  be  paid  out  of  the  treasury,  deducting  a 
reasonable  amount  or  percentage  to  secure  the  completion  of  the  contract, 
until  the  whole  shall  be  finished,  and  to  prescribe  the  time  in  which  the 
whole  shall  be  completed,  and  such  estimates  shall  be  a  lien  upon  the  sev- 
eral parcels  of  ground  upon  which  they  are  assessed  to  the  same  extent 
that  taxes  are  a  lien,  and  shall  have  the  same  preferences  over  other 
demands,  and  such  liens  shall  be  in  favor  of  the  city  or  incorporated  town, 
and  the  owner  of  the  certificate  or  bonds  hereinafter  mentioned  to  secure 
to  the  city  or  incorporated  town  and  such  owners,  the  reimbursement  for 
such  cost  of  improvement  hereinafter  provided  for.  The  common  council 
of  such  city  or  the  board  of  trustees  of  such  town,  with  the  concurrence  of 
two-thirds  of  the  members  thereof,  may  order  or  cause  any  or  all  of  the 
improvements  mentioned  in  the  first  section  of  this  act,  and  repairs  of  any 
kinds  of  streets  and  alleys  to  be  made  in  like  manner,  without  such  peti- 
tion, and  either  charge  and  cause  any  or  all  of  the  expenses  thereof  to  be 
assessed  and  collected,  as  hereinafter  provided,  when  petition  is  made,  or 
if  it  is  deemed  just  and  right  by  the  common  council  of  such  city  or  the 
board  of  trustees  of  such  town  to  cause  such  expenses,  or  any  part  thereof, 
to  be  paid  out  of  the  general  revenue  of  the  city  or  incorporated  town. 

Z133.  Final  estimate,  when  —  Cost,  how  fixed  —  Assessment 
en  for  sewer.  §  6.  When  any  such  improvement  has  been  made  and 
completed,  according  to  the  terms  of  the  contract  therefor  made,  the  com- 
mon council  of  such  city  or  the  board  of  trustees  of  such  town  shall  cause 
a  final  estimate  of  the  total  cost  thereof  to  be  made  by  the  city  or  town 
engineer,  and  the  common  council  of  such  city  or  the  board  of  trustees  of 
such  town  shall  require  said  city  or  town  engineer  to  report  to  the  common 
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council  of  such  city,  or  the  board  of  trustees  of  such  town,  the  following 
facts  touching  said  improvement: 

First.  The  total  cost  of  said  improvement. 

Second.  The  average  cost  per  running  front  foot  of  the  whole  length  of 
that  part  of  the  street  or  alley  so  improved. 

Third.  The  name  of  each  property  owner  on  that  part  of  the  street  or 
alley  so  improved. 

Fourth.  The  number  of  front  feet  owned  by  the  respective  property 
owners  on  that  part  of  said  street  so  improved. 

Fifth.  The  amount  of  such  cost  for  improvement  due  upon  each  lot  or 
parcel  of  ground  bordering  on  said  street  or  alley,  which  amount  shall  be 
ascertained  and  fixed  by  multiplying  the  average  cost  price  per  running 
foot  by  the  number  of  running  front  feet  of  the  several  lots  or  parcels  of 
ground  respectively. 

Sixth.  The  full  description,  together  with  the  owner's  name,  of  each  lot 
or  parcel  of  ground  bordering  on  said  part  of  said  street  so  improved. 

Seventh.  In  the  case  of  the  construction  of  a  sewer,  a  description  of  each 
lot  or  parcel  of  lot  benefited  thereby,  together  with  the  owner's  name  and 
the  fair  proportion  of  the  cost  of  such  sewer,  according  to  the  benefits  con- 
ferred thereby  that  should  be  assessed  against  such  lot  or  part  of  a  lot. 

7134.  Assessment  notice—  Objections —  Hearing— List  amend- 
able —  Extension  on  tax  duplicate  —  Collection  —  Instalments 
payable  in  gross.  §  7.  Upon  the  filing  of  the  report  provided  for  in 
the  last  preceding  section,  the  common  council  of  such  city,  or  the  board 
of  trustees  of  such  town,  shall  give  two  weeks'  notice  in  two  uewspapeis 
representing  the  two  political  parties  casting  the  largest  number  of  votes 
at  the  last  general  election,  printed  and  published  in  such  city  or  incor- 
porated town,  and  if  there  be  not  two  such  newspapers  printed  and  pub- 
lished in  such  city  or  incorporated  town,  then  in  two  such  newspapers 
printed  and  published  [inj  the  county  in  which  such  city  or  incorporated 
town  is  located,  of  the  time  and  place  when  and  where  a  hearing  can  be 
had  upon  such  report  before  a  committee  to  be  appointed  to  consider  such 
reports,  and  such  committee  shall  make  report  to  the  common  council  of 
such  city,  or  the  board  of  trustees  of  such  town,  recommending  the  adop- 
tion or  alteration  of  such  report,  and  the  common  council  of  such  city,  or 
the  board  of  trustees  of  such  town,  may  adopt,  alter  or  amend  such  report 
and  the  assessments  therein.  Any  person  feeling  aggrieved  by  such  re- 
port shall  have  the  right  to  appear  before  such  committee  and  the  common 
council  of  such  city,  or  the  board  of  trustees  of  such  town,  and  make  ob- 
jection thereto,  and  shall  be  accorded  a  hearing  thereon.  And  the  com- 
mon council  of  such  city,  or  the  board  of  trustees  of  such  town,  shall  as- 
sess against  the  several  lots  or  parcels  of  ground  the  several  amounts 
which  should  be  assessed  for  and  on  account  of  such  improvement; 
and  the  common  council  of  such  city,  or  the  board  of  trustees  of  such 
town,  shall  cause  the  said  assessment  to  be  placed  upon  the  city  or  in- 
corporated town  tax  duplicate  and  charged  against  the  said  several  lots 
or  parcels  of  ground  as  follows,  viz.:  Ten  per  cent,  for  each  successive 
year  for  ten  years;  and  the  common  council  of  such  city,  or  the  board 
of  trustees  of  such  town,  shall  also  add  to  the  several  amounts  so  assessed 
and  placed  on  the  duplicate,  interest  at  six  per  cent,  per  annum,  payable 
semi-annually,  which  shall  be  calculated  from  the  time  such  final  esti* 
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mate  is  made  until  the  several  amounts  fall  due;  and  the  first  ten  per  cent, 
shall  be  due  and  payable  when  the  first  tax  falls  due,  and  is  payable  after 
such  assessment  is  made;  and  said  assessment,  together  with  the  interest 
thereon,  shall  be  a  lien  upon  the  several  lots  or  parcels  of  ground  to  the 
same  extent  that  taxes  are  a  lien  upon  such  property,  and  shall  be  collecti- 
ble in  the  same  way  that  taxes  are  collected,  or  in  such  manner  as  the  coun- 
cil or  board  of  trustees  by  ordinance  shall  prescribe;  and  the  law  govern- 
ing the  collection  of  taxes  shall,  so  far  as  the  same  is  applicable,  regulate 
and  govern  the  collection  of  such  assessment,  and  such  assessment  and  the 
proceeds  arising  therefrom  shall  constitute  a  special  fund  for  the  payment 
of  the  costs  of  such  street,  alley  and  sewer  improvement,  and  the  bonds  and 
certificates  hereinafter  mentioned,  and  for  no  other  purpose:  Provided,  that 
any  tax  payer  may  pay  the  whole  or  any  part  of  any  such  assessment  be- 
fore the  bonds  or  certificates  hereinafter  mentioned  are  issued,  in  which 
event  the  interest  on  such  assessment,  or  part  of  such  assessment,  shall  be 
collected  only  to  the  date  of  such  payment.     [See  §  7140. 

7135.  Bonds,  issue  of  —  Proceeds,  how  applied  — Contents  — 
Lien  of —  Effect  as  evidence.  §  8.  The  common  council  of  such  city 
or  the  board  of  trustees  of  such  town,  for  the  purpose  of  anticipating  the 
collection  of  such  assessments,  shall  have  power  to  issue  street  or  sewer 
improvement  bonds  for  the  purpose  of  raising  money  with  which  to  pay 
for  such  improvements  made,  and  in  issuing  such  bonds  the  common  coun- 
cil of  such  city  or  the  board  of  trustees  of  such  town  shall  be  governed  by 
the  law  now  in  force  regulating  the  issuing  of  bonds  by  cities.  The  pro- 
ceeds arising  from  said  bonds  shall  be  applied  exclusively  to  and  appro- 
priated and  used  for  no  other  purpose  than  the  liquidation  of  the  cost  of 
the  improvements  in  this  act  mentioned.  Said  bonds  shall  bear  the  name 
of  the  street  or  alley  improved,  or  the  sewer  constructed,  and  shall  be  pay- 
able, in  equal  instalments,  out  of  the  special  fund  hereinbefore  provided 
in  one,  two,  three,  four,  five,  six,  seven,  eight,  nine  and  ten  years  from  date, 
and  shall  bear  interest  not  to  exceed  six  per  cent,  per  annum,  payable 
semi-annually.  In  case  such  city  or  incorporated  town  has  any  money  on 
hand  belonging  to  any  fund,  which  will  not  be  used  within  the  maturity  of 
any  such  bonds,  such  city  or  incorporated  town  may  invest  such  money  in 
any  of  such  bonds  maturing  before  such  money  shall  be  needed.  After 
the  assessment,  as  herein  provided,  has  been  made  by  the  common  council 
of  such  city  or  the  board  of  trustees  of  such  town,  no  suit  shall  lie  to  re- 
strain or  enjoin  the  collection  of  such  assessment,  and  the  validity  of 
such  assessment  shall  not  be  questioned,  and  such  bonds  when  issued  shall 
transfer  to  the  owner  thereof  all  the  right  and  interest  of  such  city  or  in- 
corporated town  in  and  to  such  assessment  and  the  liens  thereby  created 
with  full  power  to  enforce  the  collection  thereof  by  foreclosure  or  other- 
wise under  any  of  the  provisions  of  this  act.  And  all  of  such  bonds  shall 
be  an  equal  lien  upon  the  property  so  assessed  without  priority  of  one  over 
another. 

7136.  Contractor  may  take  —  Or  certificates  —  Time  to  run 
—  Interest  —  Enforcement.  §  9.  It  shall  be  lawful  for  such  city  or 
incorporated  town  to  provide  by  ordinance  for  the  issuance  of  certificates 
or  bonds  to  contractors,  who  under  contract  with  the  city  shall  have  con- 
structed any  such  improvement,  in  payment  therefor,  each  of  which  certifi- 
cates  or  bonds   shall  bear  the  name   of  the  sewer,  street  or  alley  im* 
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proved,  the  time  the  same  shall  run,  not  to  exceed  ten  years,  the  rate  of 
interest  the  same  shall  bear,  not  to  exceed  six  per  cent,  per  annum,  pay- 
able semi-annually,  and  such  certificates  •  and  bonds  shall  transfer  to  the 
contractor  and  his  assigns  all  the  right  and  interest  of  such  city  or  tqwn 
to,  in  and  with  respect  to  every  such  assessment  and  the  lien  thereby 
created  against  the  property  of  such  owners  assessed  as  shall  avail  them- 
selves of  the  provisions  of  this  act  to  have  their  assessments  paid  in  instal- 
ments, and  shall  authorize  such  contractor  and  his  assigns  to  receive,  sue 
for  and  collect,  or  have  collected,  every  such  assessment  embraced  in  any 
such  certificate  or  bond,  by  or  through  any  of  the  methods  provided  by 
law  for  the  collection  of  assessments  for  local  improvements,  including  the 
provisions  of  this  act.  And  if  the  city  or  town  shall  fail,  neglect  or  refuse 
to  pay  said  certificates  or  bonds,  or  to  promptly  collect  any  of  such  assess- 
ments when  due,  the  owner  of  any  of  such  certificates  or  bonds  may  pro- 
ceed in  his  own  name  to  collect  such  assessment  and  foreclose  the  lien 
thereof  in  any  court  of  competent  jurisdiction,  and  shall  recover,  in  addi- 
tion to  the  amount  of  such  bonds  or  certificates  and  the  interest  thereon,  a 
reasonable  attorney's  fee,  together  with  the  costs  of  such  suit.  Any  number 
of  holders  of  such  certificates  or  bonds  for  any  single  improvements  may  join 
as  plaintiffs,  and  any  number  of  owners  of  the  property  on  which  the  same 
are  a  lien  may  be  joined  ds  defendants  in  such  suit.  And  such  bonds  and 
certificates  shall  be  equal  liens  upon  the  property  for  the  assessments  repre- 
sented by  such  bonds  or  certificates  without  priority  pf  one  over  another 
to  the  extent  of  the  several  assessments  against  the  several  lots  and  parcels 
of  lands. 

7137.  Assessment  paid  in  full,  when  —  In  instalments,  how  — 
Payments  made  satisfied  of  record.  §  10.  Whenever  the  owner  or 
owners  of  any  lot  or  lots,  the  assessment  or  assessments  against  which  is  or 
are  embraced  in  any  certificates  or  bonds  in  this  act  mentioned,  shall  sev- 
erally promise  and  agree  in  writing  to  be  filed  with  the  clerk  of  such  city 
or  town,  and  to  be  spread  on  record  by  him,  in  consideration  of  having 
the  right  to  pay  his  or  their  assessment  or  respective  assessments  in  instal- 
ments, that  they  will  not  make  any  objection  to  illegality  or  irregularity  as 
to  their  respective  assessments,  and  will  pay  the  same,  with  interest  thereon 
at  such  rate  not  exceeding  six  per  cent,  as  shall  by  ordinance  or  resolution 
of  the  city  council  of  such  city,  or  the  board  of  trustees  of  such  town,  be 
prescribed  or  required,  he  or  they  shall  have  the  benefit  and  be  subject  to 
all  the  provisions  of  this  act  authorizing  the  payment  of  assessments  in 
annual  instalments  relating  to  the  lien  and  collection  and  payment  of 
assessments  so  far  as  applicable.  Any  owner  of  any  lot  or  lots  assessed  for 
payment  of  the  cost  of  any  such  improvement,  who  will  not  promise  and 
agree  in  writing  as  herein  provided,  shall  be  required  to  pay  his  assessment 
in  full  when  made,  and  the  same  shall  be  collectible  by  or  through  any  of 
the  methods  provided  by  law  for  the  collection  of  assessments  for  local 
improvements,  including  the  provisions  of  this  act.  Whenever  any  pay- 
ment shall  be  made  upon  any  of  such  assessments  it  shall  be  the  duty  of 
the  treasurer,  contractor  or  owner  of  any  such  bonds  or  certificates  receiv- 
ing such  payment  to  enter  upon  the  proper  record  of  such  assessment  the 
receipt  of  such  money,  and  such  receipt  shall  be  a  discharge  of  the  lien  of 
such  assessment  to  the  extent  of  such  payment,  and  upon  the  payment  of 
any  of  such  bonds  or  certificates  they  shall  be  surrendered  to  and  cancelled 
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by  such  treasurer:  Provided,  further,  that  in  all  cities  having  a  board  of 
public  works  and  affairs  charged  with  the  duty  of  making  street  and  alley 
improvements,  and  constructing  or  repairing  sewers,  such  board  of  public 
works  and  affairs  is  hereby  vested  with  all  the  powers  and  duties  of  com- 
mon councils  of  cities,  as  provided  in  this  act.    [See  §  7141. 

7138.  Emergency.  §  11-  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act,  the  same  shall  be  in  force  from  and  after 
its  passage. 

An  Act  to  amend  sections  four  (4),  seven  (7)  and  ten  (to)  of  '*  An  act  concerning  powers  and  duties  of 
cities  and  incorporated  towns  and  their  common  councils  and  boards  of  trustees,  and  providing  for 
the  mode  and  manner  of  making  street  and  alley  improvements  and  building  sewers,  and  providing 
for  the  mode  and  manner  of  enforcing  the  payment  of  the  cost  of  street  and  alley  improvements 
and  building  sewers,  and  permitting  cities  and  incorporated  towns  to  issue  street  and  sewer  im- 
provement bonds,  and  repealing  all  conflicting  laws,  and  declaring  an  emergency,"  approved  March 
8, 1889,  and  declaring  an  emergency.    [Approved  and  in  force  March  6, 1891;  S.,  1891,  p.  323. 

7139.  Lot  owner's  allowance  —  Contract  void,  when  — Con- 
tractor's bond  — Work  without  contract.  Sec.  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana,  That  section  four  (4)  of  the 
above  entitled  act  be  amended  to  read  as  follows:  Section  4.  Whenever  the 
owner  of  any  lot  or  part  of  a  lot,  before  the  letting  of  such  contract,  shall 
have  made  any  improvement  in  front  of  his  lot  or  part  of  a  lot,  in  accord- 
ance with  the  general  plan  for  the  improvement  of  such  street  or  alley,  and 
under  the  direction  of  the  city  or  town  engineer,  he  shall  be  entitled  to  a 
reasonable  allowance  therefor  upon  his  proportion  of  the  cost  of  such  im- 
provement, which  reasonable  allowance  shall  be  determined  by  said  engi- 
neer: Provided,  that  the  common  council  of  such  city,  or  board  of  trustees 
of  such  incorporated  town,  may  require  all  contractors  for  street  and  sewer 
improvements  to  give  bonds,  with  good  and  sufficient  freehold  surety,  for 
the  faithful  performance  of  the  work,  and  that  all  contracts  made  by  any 
city  or  incorporated  town,  or  by  any  officer  under  the  authority  thereof, 
for  public  improvements  or  otherwise,  in  the  profits  whereof  any  officer 
shall  be  interested,  directly  or  indirectly,  shall  be  void:  And  provided,  fur- 
ther, that  after  receiving  bids  for  the  improvement  of  any  street  or  alley, 
or  the  construction  of  any  sewer,  as  aforesaid,  and  in  case  all  such  bids 
are  rejected  as  unsatisfactory  by  reason  of  the  bids  being  for  too  great  a 
price,  or  the  bidder  failing  to  give  a  satisfactory  bond,  or  for  any  other 
cause  deemed  sufficient  by  such  common  council  or  board  of  trustees,  then, 
and  in  such  case,  the  common  council  of  any  city,  or  the  board  of  trustees 
of  any  incorporated  town,  may  order  the  work  to  be  done  by  the  street 
commissioner  of  such  city  or  the  marshal  of  such  town;  but,  in  such  case 
the  total  cost  of  the  work  to  be  assessed  against  the  property  owners,  shall 
not  be  in  excess  of  the  lowest  responsible  bid  for  said  work,  which  cost  shall 
be  assessed  and  collected,  and  bonds  may  be  issued  therefor,  as  provided 
in  case  of  the  letting  of  the  work  by  contract,  or  the  council  or  board  of 
trustees  may,  in  such  case,  readvertise  for  bids  for  such  work. 

7140.  Assessment  list  —  Notice  —  Hearing  on  —  Payment  of 
assessment  —  Enforcement  —  Discharge  of  hen—  Extension  on 
tax  duplicate.  §  2.  That  section  7  of  the  above  entitled  act,  be  and 
is  hereby  amended  to  read  as  follows:  Section  7.  Upon  the  filing  of  the 
report  provided  for  in  the  last  preceding  section,  the  common  council  of 
such  city,  or  the  board  of  trustees  of  such  town,  shall  give  two  weeks'  notice 
in  a  newspaper  printed  and  published  in  such  city  or  incorporated  town,  if 
any  there  be,  and  if  there  be  no  such  newspaper,  then  in  a  newspaper 
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printed  and  published  in  the  county  in  which  such  city  or  incorporated 
town  is  located,  of  the  time'and  place,  when  and  where,  a  hearing  can  be 
had  upon  such  report,  before  a  committee  to  be  appointed  to  consider  such 
reports,  and  such  committee  shall  make  report  to  the  common  council  of 
such  city,  or  the  board  of  trustees  of  such  town,  recommending  the  adop- 
tion or  alteration  of  such  report,  and  the  common  council  of  such  city  or 
the  board  of  trustees  of  such  town  may  adopt,  alter  or  amend  such  report 
and  the  assessments  therein.  Any  person  feeling  aggrieved  by  such  report 
shall  have  the  right  to  appear  before  such  committees  and  the  common 
council  of  such  city  or  the  board  of  trustees  of  such  town,  and  make  ob- 
jection thereto,  and  shall  be  accorded  a  hearing  thereon,  and  the  common 
council  of  such  city,  or  the  board  of  trustees  of  such  town,  shall  assess 
against  the  several  lots  or  parcels  of  ground  the  several  amounts  which 
shall  be  assessed  for  and  on  account  of  such  improvement,  which  said 
amounts  shall  bear  interest  at  the  rate  of  six  per  cent,  per  annum  from  the 
time  of  the  finding  of  the  completion  of  said  improvement  by  the  com- 
mon council  or  board  of  trustees,  as  mentioned  in  section  6  of  this  act. 
Should  any  one  of  such  assessments  exceed  the  sum  of  fifty  dollars,  then  if 
the  owner  of  the  lot  or  parcel  against  which  said  assessment  is  made, 
may,  if  he,  within  two  weeks  after  the  making  of  such  assessments,  shall 
promise  and  agree,  in  writing,  to  be  filed  with  the  clerk  of  such  city  or 
town  and  to  be  spread  of  record  by  him,  in  consideration  of  the  right  to  pay 
his  or  their  assessment,  or  respective  assessments,  in  instalments,  that  they 
will  not  make  any  objections  to  illegality  or  irregularity  as  to  their  respect- 
ive assessments,  and  will  pay  the  same,  with  interest  thereon,  at  the  rate 
of  not  exceeding  six  per  centum  per  annum,  as  shall  by  ordinance  or  reso- 
lution of  the  common  council  of  such  city,  or  board  of  trustees  of  such 
town,  be  prescribed  and  required,  he  or  they  shall  have  the  benefit  of  pay- 
ing said  assessments  in  ten  annual  instalments,  as  hereinafter  provided. 
Any  owner  of  any  lot  who  has  been  assessed  more  than  the  sum  of  fifty 
dollars  thereon  for  the  cost  of  such  improvement  who  will  not  promise  and 
agree  in  writing  as  herein  provided,  and  all  other  owners  of  lots  or  parcels 
wherein  assessments  less  than  fifty  dollars  have  been  made  or  have  hereto- 
fore been  made  against  any  one  lot  or  parcel,  shall  be  required  to  pay  his 
or  their  assessment  in  full  when  made,  and  the  same  may  be  collected  ac- 
cording to  the  provisions  of  amended  section  ten  of  this  act,  or  the  con- 
tractor or  his  assigns  may  foreclose  such  assessment  as  a  mortgage  is  fore- 
closed in  any  court  of  competent  jurisdiction,  and  shall  recover  in  addition 
to  the  amount  of  such  assessment,  with  interest,  all  costs,  and  a  reasonable 
attorney's  fee.  Whenever  any  payment  shall  be  made  upon  any  of  such 
assessments,  it  shall  be  the  duty  of  the  treasurer,  contractor  or  owner  of 
the  assessments,  bonds  or  certificates  or  instalments  of  assessments,  as 
hereinafter  provided,  receiving  such  payment,  to  enter  upon  the  proper 
record  the  receipt  of  such  money,  and  such  receipt  shall  be  a  discharge  of 
the  lien  of  such  assessment  to  the  extent  of  such  payment,  and  upon  the 
payment  of  any  bonds  or  certificates  as  are  issued  under  this  act  they  shall 
be  surrendered  to  and  cancelled  by  the  treasurer;  when  bonds  have  been 
requested  as  aforesaid,  then  the  common  council  of  such  city  or  board  of 
trustees  of  such  town  shall  cause  the  said  assessment  amounting  to  more 
than  fifty  dollars  and  bonds  requested  therefor  to  be  placed  upon  the  city 
or  incorporated  town  tax  duplicate  and  charged  against  the  several  lots  or 
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parcels  of  grounds  as  follows:  Ten  per  cent,  for  each  successive  year 
for  ten  years,  to  which  several  amounts  shall  be  added  and  placed  on  the 
duplicate,  interest  at  six  per  cent,  per  annum,  payable  semi-annually,  which 
shall  be  calculated  from  the  time  of  the  acceptance  of  the  work  by  the 
common  council  or  board  of  trustees,  until  the  several  allowances  fall  due; 
and  the  first  ten  per  cent,  shall  be  due  and  payable  when  the  first  tax  falls 
due  and  is  payable  after  such  assessment  is  made;  and  said  assessment,  as 
made,  together  with  the  interest  thereon,  shall  be  a  lien  upon  the  several 
lots  or  parcels  of  ground  to  the  same  extent  that  taxes  are  a  lien  upon  such 
property,  and  shall  be  collectible  in  the  same  way  that  taxes  are  collectible, 
or  in  such  manner  as  the  common  council  or  boards  of  trustees,  by  ordi- 
nance, shall  prescribe;  and  the  law  governing  the  collection  of  taxes  shall, 
so  far  as  the  same  is  applicable,  regulate  and  govern  the  collection  of  such 
assessment,  and  such  assessment,  and  the  proceeds  arising  therefrom,  shall 
constitute  a  special  fund  for  the  payment  of  the  costs  of  such  street,  alley 
and  sewer  improvement,  and  the  bonds  and  certificates  hereinafter  men- 
tioned and  for  no  other  purpose. 

7141.  Non  payment — Procedure—  Collection  —  Appeal  —Sale 
of  property— Certificate  of  purchase — Death  of  purchaser — 
Purchaser's  default  —  Redemption.  §  3.  That  section  ten  of  the 
above  entitled  act  be  and  the  same  is  hereby  amended  so  as  to  read  as  fol- 
lows :  Section  10.  In  case  any  of  the  owners  of  lots  or  parcels  of  grounds 
on  which  such  assessments  have  been  made  shall  fail,  or  refuse,  for  the 
space  of  twenty  days  after  the  date  of  the  estimate  to  pay  the  amount 
thereof  due  by  such  person  to  such  contractor,  such  contractor  shall  file 
his  affidavit  in  the  clerk's  office  of  said  city,  stating  that  the  whole  or  some 
part  of  said  assessment  remains  unpaid,  snowing  the  amount  paid  and  the 
amount  due;  that  the  estimate  thereof  has  been  duly  made,  and  that  the 
work  estimated  has  been  done  according  to  contract,  it  shall  be  the  duty 
of  the  clerk  at  the  next  or  any  subsequent  meeting  of  the  common  council 
to  report  the  said  affidavit  to  the  council,  whose  duty  it  shall  be  to  cause  a 
precept  to  issue  for  the  collection  of  such  assessment  or  any  unpaid  bal- 
ance thereof,  which  precept  shall  be  signed  by  the  mayor  and  attested  by 
the  clerk,  and  sealed  with  the  seal  of  said  city,  and  shall  set  forth  the  name 
of  the  person  against  whom  the  assessment  is  made,  the  description  of  the 
lot  or  land  on  which  it  is  made,  the  amount  of  such  assessment  and  the 
date  of  the  estimate,  which  shall  be  directed  to  the  treasurer  of  such  city, 
commanding  him  to  make  such  assessment,  or  unpaid  balance  thereof, 
within  ten  days  after  receiving  such  precept,  of  the  owner  in  whose  name 
such  assessment  is  made,  which  precept  the  clerk  shall  forthwith  deliver 
to  the  treasurer,  who  shall  serve  the  same  by  reading  the  same  person- 
ally to  such  owner  or  by  leaving  a  copy  of  such  precept  at  his  last  or  usual 
place  of  residence  ;  or  if  such  owner  be  unknown  or  not  a  resident  of  such 
city,  then  by  publication  for  three  successive  weeks  in  a  weekly  newspaper 
printed  and  published  in  the  city,  briefly  setting  forth  the  facts  of  the  esti- 
mate, the  amount  due,  that  the  work  has  been  done  as  contracted,  the 
name  of  the  person  whose  property  is  to  be  sold,  the  description  of  the 
property,  and  the  date  of  the  order  of  said  precept  by  the  said  council,  and 
giving  notice  that  if  such  assessment  be  not  paid  within  twenty  days  after 
publication  he  will  proceed  to  make  the  same  by  levy  and  sale  of  the  lot 
or  lands  whereon  the  same  is  assessed.  Any  owner  of  land  or  his  repre- 
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sentatives  aggrie/ed  by  such  precept  may  appeal  therefrom,  within  twenty 
days  after  such  demand  or  publication,  to  the  circnit  court  of  the  county 
wherein  such  city  is  situated  upon  filing  sufficient  bond  with  the  clerk 
of  said  city,  conditioned  for  the  payment  of  whatever  judgment  may  be 
rendered  against  such  appellant  in  said  court,  and  such  appeal  shall  stay 
all  proceedings  by  such  treasurer.  And  the  trial  of  such  appeal  shall  be 
conducted  as  other  trials  of  civil  causes  are  conducted  in  said  courts: 
Provided,  that  no  question  of  fact  shall  be  tried  which  may  arise  prior  to 
the  making  of  the  contract  for  the  said  improvement  under  the  order  of 
the  council.  The  clerk  shall,  upon  the  filing  of  said  bond,  forthwith  make 
out  and  certify,  under  his  hand  and  official  seal,  a  true  and  complete  copy 
of  all  papers  connected  in  any  way  with  the  said  street  improvement,  be- 
ginning with  the  order  of  the  council  directing  the  work  to  be  done  and 
contracted  for,  and  including  all  notices,  precepts,  orders  of  council,  bonds 
and  other  papers  filed  in  said  matter,  which  transcript  shall  be  in  the  na- 
ture of  a  complaint,  and  to  which  the  appellant  shall  answer  upon  rule; 
and  in  case  the  court  and  jury  shall  find,  upon  trial,  that  the  proceedings 
of  said  officers  subsequent  to  said  order  directing  the  work  to  be  done,  are 
regular,  that  a  contract  has  been  made,  that  the  work  has  been  done,  in 
whole  or  in  part,  according  to  the  contract,  and  that  the  estimate  has  been 
properly  made  thereon,  then  said  court  shall  direct  the  said  property  to  be 
sold  and  conveyed  by  the  sheriff  thereof  as  the  said  treasurer  is  hereinafter 
directed  to  sell  and  convey  property  liable  to  street  improvements:  Pro- 
vided, that  nothing  herein  shall  be  so  construed  as  to  prevent  any  person 
from  obtaining  an  injunction  upon  the  proceedings  prior  to  the  making  of 
any  such  improvements.  If  no  such  appeal  shall  have  been  taken,  as 
aforesaid,  it  shall  be  the  duty  of  such  treasurer,  within  ten  days  after  the 
expiration  of  said  twenty  days,  to  levy  said  precept  upon  the  lot  or  land 
therein  described,  and  to  sell  the  same,  or  so  much  thereof  as  may  be 
necessary,  to  pay  such  assessment,  with  costs  and  charges.  But  before 
any  such  sale  he  shall  give  notice  of  the  time  and  place  thereof,  by  adver- 
tising the  same  for  three  weeks  successively  in  a  newspaper  printed  and 
published  nearest  to  such  lot  or  land,  if  any  such  be  printed  and  published 
within  the  county  wherein  such  city  is  situated,  and  by  posting  up  written 
or  printed  notices  thereof  in  at  least  three  public  places  in  said  city.  And 
every  such  sale  shall  be  by  public  auction,  and  upon  or  near  the  premises, 
or  in  the  city  court  room  of  said  city,  in  the  discretion  of  said  treasurer; 
and  no  sale  of  said  lot  or  land  previous  or  subsequent  to  the  date  of  such 
estimate,  and  subsequent  to  the  date  of  such  petition  or  determination  of  the 
common  council  to  make  such  improvement  without  petition  shall  invalidate 
or  affect  any  sale  thereof  in  pursuance  of  this  act.  Upon  the  sale  of  any  lot  or 
land  by  virtue  of  such  precept,  and  the  payment  of  the  purchase  money,  the 
treasurer  (or  in  case  of  his  death  or  going  out  of  office,  his  successor), 
shall  execute,  acknowledge  and  deliver  to  the  purchaser  a  certificate  of  con- 
veyance for  the  premises,  which  shall  be  valid  and  effectual  to  convey  all 
the  rights,  title  and  interest  of  any  such  owner  or  purchaser  from  him  as 
aforesaid,  except  as  hereinafter  provided,  and  shall  be  prima  facie  evidence 
of  all  the  facts  recited  therein.  In  case  the  purchaser  of  any  real  estate 
under  a  precept,  as  aforesaid,  having  paid  the  purchase  money  therefor, 
shall  die  before  a  certificate  of  conveyance,  as  herein  provided,  shall  have 
been  executed  to  him,  the  treasurer  shall  convey  the  same  to  the  heirs  or 
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devisees  of  such  deceased  purchaser.  The  proceeds  of  any  such  sale  shall 
be  applied  as  follows,  to  wit:  Firstly \  to  the  payment  of  such  assessment, 
with  interest  thereon  from  the  date  of  such  estimate,  and  all  costs  accrued 
thereon  by  reason  of  said  sale;  and,  secondly \  the  residue  of  such  proceeds 
shall  be  paid  to  the  owner  or  his  or  her  heirs  or  representatives,  of  such 
real  estate,  or,  if  unknown,  it  shall  be  paid  into  the  city  treasury;  and  such 
city  shall  at  all  times  be  responsible  to  such  owner,  heirs  or  representatives 
for  such  residue.  The  purchaser  under  such  precept  shall  hold  such  real 
estate  subject  to  the  lien  of  the  unpaid  part  of  its  proportion  of  the  whole 
cost  of  the  improvement.  The  treasurer  shall  be  entitled  to  a  commission 
of  five  per  cent,  on  the  first  hundred  dollars,  and  three  per  cent,  on  any  ex- 
cess above  that  sum;  but  when  the  money  is  paid  to  him  without  sale,  one- 
half  commission  only  shall  be  received  by  him.  For  levying  on  the  real 
estate  and  advertising  the  same,  he  shall  receive  one  dollar;  for  personal 
demand  for  payment,  twenty-five  cents;  for  return  of  the  precept,  with  his 
doings  thereon,  one  dollar;  for  making  certificate  of  sale  on  real  estate,  one 
dollar.  He  shall  indorse  on  said  precept  the  time  of  receiving  the  same, 
and,  within  three  months  thereafter,  he  shall  make  return  thereof  to  the 
clerk,  with  his  proceedings  thereon.  Any  purchaser  failing  to  pay  the 
purchase  money  shall  be  subject  to  the  like  penalties  and  proceedings  as 
purchasers  at  sheriffs  sale  are  by  the  laws  of  this  state.  The  owner  of  any 
lot  or  land  sold  as  aforesaid,  or  his  agent  or  attorneys,  heirs  or  representa- 
tives, may  redeem  the  same  at  any  time  within  one  year  after  the  day  of 
sale,  by  paying  to  the  purchaser,  or  to  the  city  treasurer  for  the  use  of  the 
said  purchaser,  or  his  heirs  or  assigns,  the  sum  mentioned  in  his  certificate, 
and  the  amount  of  all  subsequent  assessments  paid  by  the  purchaser,  with 
fifty  per  cent,  on  the  whole  sum,  and  interest  from  date  of  purchase  or  time 
of  payment:  Provided,  that  infants,  idiots,  insane  persons  and  femme 
tovert,  may  redeem  any  such  lot  or  land  belonging  to  them,  sold  for  assess- 
ment, as  aforesaid,  within  one  year  from  expiration  of  such  disability. 
Claimants  of  a  part  of  such  land,  or  of  any  individual  part  of  the  same, 
may  redeem  the  whole  as  other  owners  may  redeem.  If  such  owner,  or 
other  person  on  his  behalf,  shall  fail  to  redeem  such  land  within  one  year, 
as  aforesaid,  at  the  expiration  thereof,  and  on  production  of  the  certificate 
of  purchase,  the  treasurer  shall  execute  to  the  purchaser,  his  heirs  or 
assigns,  in  the  name  of  the  city,  a  conveyance  of  the  real  estate  so  sold, 
which  shall  vest  in  the  grantee  an  absolute  estate  in  fee  simple,  subject, 
however,  to  all. claims  which  the  city  may  have  thereon  for  assessments, 
or  liens,  or  other  incumbrances.  Such  certificate  and  final  conveyance 
shall  resemble,  as  nearly  as  may  be,  the  certificate  and  conveyance  for  tax 
sales,  and  be  prima  facie  evidence  of  all  the  facts  recited  therein. 

7142.  Statute  limited  in  application.  §  4.  The  provisions  of  this 
act  shall  not  apply  to  cities  of  one  hundred  thousand  population  or  more, 
according  to  the  last  preceding  United  States  census. 

7143.  Emergency.  §  5.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  the  same  shall  be  in  force  from  and  after  its 
passage. 
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ARTICLE  5a— DRAINS  AND   LEVEES. 


SBC. 

7x44.    Drainage,  duty  as  to  —  Procedure  to  con- 
struct. 
7145.    Procedure  in  court 
7140.    Hearing  —  Judgment  —  Costs. 

7147.  Construction  ordered  —  Assessments  —  Col- 

lection. 

7148.  Notice  —  Judgment,  record  of. 

7149.  Statute,  how  construed  —  Judgment,  effect 

of. 

7150.  Repairs,  law  governing. 


SBC. 

7151.  Work  complete  —  Procedure. 

7x52.  Survey  —  Submission  to  land  owner,  when 

—  Record  —  Reparation. 

7x53.  Levees,  construction  of  —  Procedure. 

7154.  Contract  —  Payment  for  work. 

7155.  Jurisdiction  of  city. 

7x56.  Assessment  list  —  Collection. 

7x57.  Description  of  lands. 

7x58.  Emergency. 


An  Act  to  enable  cities,  by  petition  in  the  circuit  court  of  the  county  in  which  said  city  is  situated,  to 
have  established  drains  as  inlets  or  outlets  leading  into  or  out  of  said  city,  and  to  assess  benefits 
against  said  city,  and  against  any  highway  affected  thereby,  and  benefits  and  damages  for  or  against 
the  owners  of  lands  affected  thereby,  and  to  enable  cities,  by  agreement  with  the  owners  of  said 
lands,  to  construct  drains  as  inlets  or  outlets  leading  into  or  out  of  said  city.  [Approved  March  6, 
1891;  in  force  May  10, 1891;  S.,  1891,  p.  304. 

7144.  Drainage,  duty  as  to  —  Benefits  and  damages— Notice 
—  Hearing — Procedure  in  court.  Sec.  i.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Indiana,  That  whenever  the  common  council  of 
any  city  shall  find  it  necessary  for  the  successful  drainage  of  said  city  to 
construct  any  drain  as  an  inlet  or  as  an  outlet,  leading  into  or  out  of  said 
city,  they  shall  cause  a  survey  of  said  proposed  inlet  or  outlet  to  be  made 
and  platted,  therein  showing  the  commencement,  course,  distance,  terrai- 
nance,  depth,  width,  and  whether  open  or  covered ;  also,  the  names  of 
the  owners  of  said  lands  without  said  city,  that  will  be  affected  thereby,  de- 
scribed in  tracts  of  forty  acres,  according  to  fractions  of  government  sur- 
vey, or  less  tracts  when  they  exist,  together  with  a  description  of  any  high- 
way that  will  be  benefited  by  said  inlet  or  outlet.  Said  survey  and  plat  shall 
be  made  by  stations  of  not  more  than  one  hundred  feet.  Said  city  shall  also 
cause  an  estimate  of  benefits  and  damages  of  the  lands  without  said  city 
to  be  made  in  favor  of  and  against  said  lands  or  the  owners,  including  the 
benefits  to  said  city,  and  the  benefits  to  any  highway  affected  thereby.  Said 
city  shall,  at  least  three  days  before  making  such  estimates  of  benefits  and 
damages,  notify  in  writing  the  owners  of  said  affected  lands,  and  also  when 
any  public  highway  will  be  benefited  said  city  shall  notify  the  trustee  of  the 
township  in  which  said  highway  is  located  that,  on  a  day  and  hour  named 
in  said  notice,  that  said  city,  by  a  committee  of  three  disinterested  house- 
holders or  freeholders  of  said  county,  to  be  selected  by  said  city,  will  be  on 
said  lands  and  then  and  there  view  the  said  proposed  inlet  or  outlet  and  the 
lands  affected  thereby,  and  that  said  owners,  or  any  of  them,  are  requested  to 
be  present,  with  a  right  to  be  heard  for  or  against  any  assessment  that  shall  be 
made  or  proposed  to  be  made  against  said  lands.  Said  committee  shall  have 
power  to  adjourn  from  time  to  time  by  openly  announcing  said  adjournment 
and  the  time  and  place  to  which  said  adjournment  is  made.  When  said  com- 
mittee shall  have  completed  said  estimates  of  benefits  and  damages,  includ- 
ing benefits  to  said  city,  said  committee  shall  report  the  same  in  writing  to 
said  city  mayor,  duly  subscribed  and  sworn  to,  as  being,  in  the  opinion  of 
said  committee,  just,  fair  and  equal  by  and  between  all  the  parties,  includ- 
ing any  estimate  of  benefits  to  any  highway  without  said  city  that  will  be 
affected  thereby.  Upon  the  return  of  said  report  said  common  council 
shall  approve  of  said  survey  and  said  report,  if  it  be  found  to  be  substan- 
tially correct,  and  cause  a  record  of  said  approval  to  be  duly  entered  of 
record  in  the  journal  of  said  city.    It  shall  thereupon  be  lawful  for  said  city, 
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by  order  of  its  council,  to  file  a  petition  in  the  circuit  court  of  the  county 
in  which  said  city  is  situated,  therein  setting  forth  that  such  inlet  or  outlet 
is  necessary  to  effectually  drain  said  city;  that  the  survey,  plat  and  assess- 
ments of  benefits  and  damages  are,  as  said  council  believes,  correct,  just 
and  fair  between  the  parties  interested  in  such  drainage.  Such  petition 
shall  be  signed  by  a  majority  of  the  members  of  said  council,,  to  which  shall 
be  attached  a  certificate  of  the  mayor  of  said  city,  showing  that  the  peti- 
tioners are  members  of  said  council,  and  that  they  constitute  a  majority 
thereof,  and  which  certificate  shall  be  attested  by  the  seal  of  said  city  and 
the  signature  of  the  clerk  of  said  city.  That  said  petition  shall  be  conclu- 
sive of  every  fact  herein  required  to  be  alleged,  except  as  to  assessments 
of  benefits  or  damages,  which  shall  be  prima  facie  conclusive  thereof.  Such 
petition  shall  be  sufficient  to  give  the  court  jurisdiction  of  all  the  lands 
therein  described  without  said  city  to  be  affected  by  said  proposed  drain- 
age and  power  to  fix  a  lien  thereon  for  such  sum  or  sums  as  may  be  found 
just  and  equitable,  and  to  adjudge  any  damage  found  to  be  due  any  remon- 
strant, and  to  determine  the  rights,  liabilities  and  equities  of  each  and 
every  person  or  persons,  corporations  affected  thereby. 

7145.  Circuit  court  —  Procedure  in — Remonstrance — View  of 
lands.  §  2.  Whenever  the  petitioners  shall  file  their  petition  with  the 
clerk  of  the  circuit  court  they  shall  fix  and  note  thereon  the  date  fixed  for 
docketing  thereof,  and  it  shall  be  made  to  appear  to  the  court  that  notice 
has  been  given  by  publication  for  twenty  days  of  the  proposed  motion,  to 
docket  said  petition,  therein  giving  the  names  of  the  owners  of  said  lands, 
to  be  affected  thereby,  and  the  day  set  for  docketing  said  petition,  there- 
upon the  court  shall  order  said  petition  docketed  as  an  action  pending 
therein.  Every  person  owning  lands  to  be  affected  by  said  proposed  drain, 
including  the  trustee  of  any  township  in  which  is  a  highway  that  may  be 
affected  thereby,  shall  have  three  days  after  docketing  said  petition  to  file 
any  motion,  demurrer,  remonstrance  or  objection  he  may  have  to  the  form 
and  sufficiency  of  said  petition.  After  the  expiration  of  said  three  days 
the  court  shall  consider  said  motion,  demurrer,  remonstrance  or  objection 
and,  if  the  court  find  said  petition  defective  and  not  amendable,  it  shall 
dismiss  said  proceedings  at  the  costs  of  the  petitioners.  But,  if  the  petition 
is  amendable,  without  material  injury  to  parties  objecting,  the  court  shall 
give  the  petitioners  a  reasonable  time  in  which  to  amend  the  same,  upon 
such  terms  and  in  such  manner  as  the  court  may  order.  If  the  court  shall 
find  said  petition  sufficient,  it  shall  deny  said  motion  and  overrule  said  de- 
murrer, remonstrance  or  objection.  That  either  party  may  except  to  the 
ruling  of  the  court  as  in  other  civil  cases.  All  objections  to  said  petition 
not  taken  within  said  three  days  shall  be  deemed  waived:  Providing^  further ', 
that  if  any  person  interested  in  any  benefits  or  damage  shall  within  said 
three  days  remonstrate  against  the  assessments  of  benefits  and  damages,  as 
set  forth  in  said  petition,  said  person  or  persons  shall  file  in  said  court  his 
or  their  remonstrance,  showing  one  or  more  of  the  following  facts,  to  wit: 

First.  That  said  assessment  is  too  high  and  disproportionate  to  other 
lands  affected  thereby,  or  are  disproportionate  to  the  benefits  assessed 
against  said  city. 

Second.  By  any  person  whose  lands  are  assessed  for  benefits,  that  cer- 
tain other  specified  tract  or  tracts  of  land  are  assessed  too  low,  according 
to  benefits  secured. 
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Third.  By  any  person  or  persons  whose  lands  are  assessed,  that  the 
same  are  not  affected,  nor  will  be  benefited  by  said  proposed  drainage. 

Fourth.  By  any  person  to  whom  damages  are  assessed,  that  the  same  are 
inadequate.  Said  remonstrance  shall  be  signed  by  each  and  every  person 
joining  therein,  and  filed  m  said  court.  Thereupon  it  shall  be  the  duty  of 
said  court  to  order  a  reappraisement  of  benefits  and  damages,  according  to 
the  issue  tendered  by  said  remonstrance;  and  shall  appoint  three  good  and 
true  men  of  judgment  and  discretion,  and  not  in  any  way  related  to  or 
affected  by  said  proposed  drainage  and  resident  householders  or  free- 
holders of  said  county,  who  shall,  under  the  order  of  said  court  fixing  the 
time  and  place  of  the  meeting  of  said  committee,  proceed  in  'accordance 
with  said  order,  to  view  the  line  of  said  proposed  ditch,  and  the  lands  to 
be  affected  thereby,  and  shall  fix,  determine  and  assess  any  or  all  of  the 
benefits  or  damages  to  the  owner  or  owners  of  said  lands,  and  the  benefits 
against  said  city,  which  assessments  shall  be  made  on  actual  view  of  said 
lands,  and  shall,  under  the  order  of  said  court,  report  the  same  in  writing, 
duly  verified  and  sworn  to,  as  being  in  the  opinion  of  said  committee  just, 
fair  and  equitable,  between  the  parties  interested  in  said  proceedings. 

7146.  Hearing  —  Judgment  —  Costs.  §  3.  Any  party  aggrieved  by 
said  report  may  within  ten  days  after  filing  of  said  report,  or  at  such  other 
time,  not  less  than  ten  days,  as  the  court  may  fix,  move  the  court  to  have 
any  error  apparent  on  the  report,  corrected  by  said  committee,  and  if 
necessary  the  court  shall  re-refer  said  report  to  said  committee,  with  in- 
structions to  review  and  correct  their  said  report,  and  when  corrected  and 
refiled,  it  shall  be  conclusive  of  the  rights  of  the  parties,  unless  one  or 
more  of  the  parties  affected  by  said  report  shall,  within  a  time  to  be  fixed 
by  the  court,  appeal  from  such  report  to  the  court,  and  which  appeal  shall 
be  by  the  court  noted  on  its  docket,  and  set  down  for  trial  by  the  court. 
The  trial  of  said  cause  shall  be  conducted  as  other  civil  cases,  without  a 
jury;  and,  if  the  court  find  in  favor  of  the  remonstrants,  the  court  shall 
modify  the  assessments,  or  affirm  them,  as  justice  and  equity  may  require; 
and  shall  assess  costs  for  or  against  each  and  every  party  as  in  the  opinion 
of  said  court  may  be  just:  Provided,  that  if  the  commissioner's  report  of 
assessments  of  benefits  and  damages  shall  substantially  agree  with  the  orig- 
inal estimates  as  set  forth  in  said  petition,  and  said  remonstrants  shall  not 
further  appeal  from  the  report  of  said  commissioners,  the  court  shall,  in 
such  case,  assess  the  costs  of  said  review  to  said  remonstrants.  If  the 
finding  of  the  court  on  the  trial  shall  be  against  the  remonstrants,  the  court 
shall  make  an  order  declaring  the  proposed  work  established,  and  shall 
approve  the  assessments  as  finally  determined,  and  shall  order  the  construc- 
tion of  said  drain.  The  court  shall  refer  the  said  drains  to  the  drainage 
commissioner  of  said  county  and  require  him  to  construct  said  drain  ac- 
cording to  the  plans  and  specifications  as  set  forth  in  said  petition  and  in 
accordance  with  the  findings  and  final  order  of  said  court.  If  the  findings 
of  the  court  shall  be  for  or  against  either  party  in  part,  the  court  shall  ap- 
portion the  cost  as  justice  and  equity  may  require:  Provided,  further \ 
that  no  part  of  the  costs  made  by  said  city  in  its  survey,  plat  or  assessments 
shall  be  assessed  as  costs,  in  the  construction  of  said  drain,  but  shall  be 
paid  by  said  city. 

7147.  Construction  ordered  —  Assessment  —  Costs—  Instal- 
ments— Distraint—  Attachment.    §  4.  The  commissioners  charged 
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with  the  construction  of  said  inlet  or  outlet,  shall  proceed  to  construct  the 
same,  as  hereinbefore  provided  and  ordered.  He  shall  make  all  necessary 
assessments  and  collect  the  same  from  time  to  time  as  may  be  required;  he 
shall  pay  all  costs  not  otherwise  adjudged  against  parties;  shall  pay  all  ex- 
penses incident  to  the  construction  of  said  inlet  or  outlet  and  such  expenses 
as  the  court  shall  deem  a  proper  charge  upon  the  funds  in  the  hands  of 
said  commissioner.  His  assessments  made  from  time  to  time  shall  be  upon 
the  lands  benefited  and  the  assessments  against  said  city,  ratably  upon  the 
amount  of  benefits  as  adjudged  by  the  court,  such  sums  of  money  as  may 
be  necessary  therefor,  not  exceeding  the  whole  benefits  so  adjudged  upon 
any  one  tract  or  against  said  city,  and  require  the  same  to  be  paid  in  in- 
stalments not  exceeding  twenty  per  cent,  per  month,  at  such  times  as  he 
shall  fix,  after  thirty  days'  notice  thereof  to  be  given  by  personal  notice  to 
the  owner  of  said  lands  or  by  one  publication  in  a  newspaper  published 
in  such  city.  He  may  divide  the  work  into  such  parts  as  he  may  deem 
best,  and  let  the  same  to  the  best  advantage,  in  such  parts  or  altogether  as 
he  may  determine  and  contract  for  the  construction  thereof.  He  shall 
collect  the  assessments  so  made  by  him  and  apply  the  same  as  herein  pro- 
vided ;  and  for  the  purpose  of  making  such  collections,  if  not  paid  as  above 
required,  he  shall  have  all  the  power  to  distrain  and  sell  personal  property 
which  is,  by  law,  conferred  upon  the  county  treasurer  for  the  collection  of 
taxes,  and  for  so  doing,  shall  be  allowed  the  same  fees  and  costs.  He  may, 
if  he  so  determine,  bring  suit  in  the  name  of  the  state  of  Indiana,  for  his 
use  as  commissioner  of  drainage,  in  any  court  of  competent  jurisdiction  to 
enforce  a  li^n  upon  any  tract  or  tracts  of  land  for  the  amounts  so  assessed 
by  him,  and  also  to  bring  suit  against  said  city,  in  the  court  making  the 
order  for  the  construction  of  said  inlet  or  outlet,  and  which  court  shall  have 
power  to  enforce  its  orders  against  said  city  by  attachment  as  for  contempt 
against  mayor  and  common  council  of  said  city  or  against  any  other  offi- 
cer of  said  city  who,  being  required  to  pay  or  provide  for  the  payment  of 
said  assessments,  shall  neglect  or  refuse  to  obey  the  order  of  said  court. 
All  judgments  and  orders  obtained  may  include  reasonable  attorneys'  fees 
for  services  in  prosecuting  the  same,  and  shall  be  without  relief  from  valu- 
ation or  appraisement  laws,  or  he  may  make  his  certificate,  showing  the 
amount  of  such  assessments  against  any  tract  of  land  and  that  default  in 
its  payments  as  required,  has  been  made  and  file  the  same  with  the  audi- 
tor of  the  county  where  such  lands  are  situated,  and  thereupon  the  auditor 
shall  place  the  same  upon  the  succeeding  tax  duplicate,  and  the  same  shall 
be  collected  as  state  and  county  taxes  are  collected:  Providing  further \ 
that  default  made  by  such  city  shall  be  prosecuted  in  the  court  where  said 
petition  was  filed,  and  which  court  shall  have  all  like  remedies  for  enforc- 
ing its  judgments  known  to  the  courts  of  law  and  equity  of  the  state. 

7148.  Notice,  what  sufficient  —  Given,  when—  Record  of  judg- 
ment. §  5.  The  filing  of  the  petition  and  docketing  the  same,  as  pro- 
vided in  section  one  of  this  act,  shall  be  deemed  notice  of  the  pendency  of 
proceedings  to  all  persons  whose  lands  are  named  in  the  petition  and  to 
said  city,  and  the  final  order  of  the  court,  fixing  the  amount  of  assess- 
ments, shall  be  deemed  notice  of  said  liens,  and  a  charge  against  said  city. 
The  commissioner  charged  with  the  construction  of  the  work  shall,  as  soon 
as  may  be  after  he  has  been  directed  to  construct  said  work,  make  out  a 
notice  wherein  he  shall  state  that  the  work  has  been  established  by  the 
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court,  also  the  several  assessments  to  the  tracts  of  land  as  the  same  have 
been  finally  confirmed  by  the  court,  and  cause  the  same  to  be  recorded  in 
the  office  of  the  recorder  of  the  county  in  which  said  lands  are  located. 
[See  §  7144. 

7149.  Act,  how  construed  —  Judgment  as  res  adjudicata.  §  6. 
This  act  shall  be  liberally  construed  to  promote  the  drainage  of  cities,  the 
reclamation  of  wet  lands  and  the.  improvement  of  the  public  health.  Col- 
lection and  assessment  shall  not  be  defeated  by  reason  of  any  defect  in  the 
proceedings,  accruing  prior  to  the  judgment  of  the  court;  but,  said  judg- 
ment shall  be  conclusive  that  all  prior  proceedings  were  regular  and  ac- 
cording to  law;  nor  shall  any  person,  at  any  stage  of  the  proceedings  herein, 
be  permitted  to  take  any  advantage  of  an  error,  default  or  informality,  un- 
less the  person  complaining  is  directly  affected  thereby.  If  the  court  shall 
deem  it  just  to  release  any  person  or  modify  any  assessment  or  liability,  such 
release  or  modification  shall  in  no  manner  affect  the  rights  or  liabilities  of 
any  other  person. 

7150.  Kepair —  Law  to  govern.  §  7.  Repairs  shall  be  governed  by 
the  law  in  force  in  relation  to  repairs  of  ditches  as,  in  other  cases,  by  law 
may  be  provided:  Provided,  that  in  cases  of  emergency,  said  city  shall  have 
the  right  to  open  up  or  clean  out  said  inlet  or  outlet;  for  which  the  proper 
officer  having  the  keeping  of  said  inlet  or  outlet  in  repair  shall  assess  bene- 
fits or  damages  for  or  against  said  city,  or  for  or  against  the  land  owners 
or  the  highway,  if  any  are  affected  thereby,* and  shall  fully  pay  said  city 
therefor,  less  its  benefits. 

7151.  Work  complete  —  Report.  §  8.  On  the  completion  of  said 
inlet  or  outlet,  the  commissioner  having  the  construction  thereof  shall  make 
and  file  in  said  court  a  report,  therein  showing  the  amount  of  moneys  by 
him  received  and  from  whom  and  at  what  time  he  received  the  same.  He 
shall,  also,  show  when,  to  whom  and  for  what,  said  moneys  were  paid,  with 
proper  vouchers  therefor,  excepting  for  incidental  expenses.  He  shall,  also, 
show  the  number  of  days,  giving  day  and  date  of  time  by  him  devoted  to 
the  construction  thereof,  and  which  report  shall  be  duly  verified  by  the  oath 
of  said  commissioner,  signed  and  acknowledged  according  to  law. 

7152.  Survey  —  Submission  to  land  owner,  when  —  Record — 
Reparation.  |  9.  After  making  said  survey,  plat  and  assessments,  as 
hereinbefore  required  to  be  made,  said  city  by  its  common  council,  or  a  com- 
mittee by  it  duly  appointed,  may  submit  said  survey,  plat  and  estimates  of 
benefits  and  damages  (or  copies  thereof)  to  the  owners  of  lands  affected 
thereby,  and  to  the  proper  officer  having  charge  of  highways  affected  by 
said  proposed  inlet  or  outlet,  and  will  accept  said  estimates  of  benefits 
and  damages  as  therein  assessed  or  agreed  upon  with  said  city;  then  and 
in  such  case  said  city  shall  cause  said  survey,  plat  and  assessments,  as  agreed 
upon,  together  with  the  agreement  of  said  parties  duly  acknowledged  to  be 
recorded  in  the  office  of  the  recorder  of  said  county,  and  when  so  recorded 
shall  conclude  the  rights  of  the  parties  thereto,  and  become  a  lien  upon  the 
lands  affected  thereby  for  assessments  made  against  said  lands  not  exceeding 
the  amount  of  said  original  assessments  or  as  modified  by  the  agreement  of 
said  parties.  The  recording  of  said  survey,  plat,  estimates  and  agreements 
shall  be  deemed  as  an  establishment  of  said  inlet  or  outlet  and  shall  entitle 
said  city  to  proceed  and  construct,  and  maintain  said  inlet  or  outlet  as  a  part 
of  the  city  drainage;  and  shall  entitle  said  city  by  its  duly  qualified  officers 
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to  assess  and  collect  assessments  by  it  made  in  the  construction  of  said 
inlet  or  outlet  as  if  made  by  the  commissioner  of  drainage  as  herein  pro- 
vided: Providing,  further,  that  under  this  provision  said  city  shall  keep 
said  inlet  or  outlet  in  repair  at  its  own  expense,  with  a  right  of  action 
against  any  person,  for  damages,  who  wantonly  or  carelessly  fills  or  blocks 
the  flow  of  water  in  said  inlet  or  outlet;  and,  judgments  rendered  herein  in 
any  court  shall  be  without  relief  and  include  reasonable  attorney's  fees  for 
the  complaining  party. 

An  Act  to  authorize  cities  to  construct  and  maintain  levees  and  matters  connected  therewith  and  declar- 
ing an  emergency.    [Approved  and  in  force  February  14,  1889;  *>•»  l889»  P-  *3« 

7153.  Levees,  construction  of  —  Procedure.  Sec.  i.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana,  That  whenever  the  com- 
mon council  of  any  city  is  of  the  opinion  that  the  construction,  repair  or 
maintenance  of  any  levee  or  levees  for  the  protection  of  the  city  or  prop- 
erty within  the  corporate  limits  thereof  is  of  sufficient  public  interest  to 
justify  construction,  repair  or  maintenance  thereof  by  the  city,  the  common 
council  may,  by  resolution,  cause  surveys  and  location  and  estimates  of  the 
costs  thereof  to  be  made,  or  if  for  improvement  or  repairs  only,  may  cause 
surveys  and  estimates  of  the  costs  thereof  to  be  made  ;  and,  both  kinds  of 
surveys  and  estimates  may  be  made  when  expedient  and  may  provide,  by 
ordinance,  on  return  of  surveys  and  estimates  for  doing  the  work  and  appro- 
priate money  for  the  general  funds  of  the  city  not  otherwise  appropriated 
for  that  purpose  and  provide  by  ordinance  the  means  required  by  a  levee 
tax  of  not  exceeding  four  per  cent,  on  the  valuation  of  property,  and  by  as- 
sessment of  benefits  on  the  property  benefited,  as  in  case  of  opening  or 
change  of  streets,  except  that  when  the  benefits  are  to  be  assessed  the  city 
shall  cause  a  roll  to  be  made  from  the  tax  duplicate  and  assessment  rolls 
perfecting  any  imperfect  descriptions  of  lands  and  lots  and  from  the  surveys 
outside  the  corporate  limits,  which  latter  shall  be  separate  from  the  former, 
and  the  roll  shall  be  of  convenient  form  to  allow  the  benefits  assessed  to  be 
set  opposite  the  several  parcels  described  in  a  designated  column,  and  shall 
append  thereto  a  resolution  of  the  common  council  requiring  the  city 
commissioners  to  meet  on  a  day  named  in  the  resolution  and  enter  upon 
the  duty  of  assessing  the  benefits  to  the  lands  and  lots  described  on  the 
roll,  a  copy  of  which  resolution  shall  be  served  on  the  commissioners  and 
they  shall  meet  at  the  council  hall  on  the  day  named  and  receive  the  roll, 
and  enter  upon  their  duties,  and  shall  proceed  with  reasonable  expedition, 
and  when  their  duties  are  performed,  shall  return  the  roll  into  the  clerk's 
office  of  the  city,  duly  executed,  and  so  certify  over  their  signatures.  And 
the  roll  may  be  amended  at  any  time  as  to  omitted  or  imperfectly  de- 
scribed lands  or  lots,  and  ownership  thereof,  and  the  benefits  thereto  as- 
sessed by  the  commissioners.  On  such  roll  being  returned,  the  clerk  shall 
cause  notice  thereof  to  be  given  for  two  weeks,  by  publication  in  a  news- 
paper of  the  city,  or  if  none  is  published  therein,  by  posting  notices  at  five 
public  places  therein  for  two  weeks,  stating  that  the  assessment  of  benefits 
roll  has  been  returned,  and  that  on  a  day  fixed,  not  earlier  than  the  expira- 
tion of  the  notice,  the  city  commissioners  will  meet  at  the  council  hall  as 
a  board  of  equalization  of  benefits,  and  will  hear  and  determine  all  com- 
plaints of  property  owners  assessed,  and  they  shall  be  attended  by  the  city 
clerk  as  clerk  of  the  board,  and  shall  meet  from  day  to  day  until  the  business 
is  completed,  and  then  perfect  the  roll  as  then  determined  upon,  and  make 
37 
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final  return  thereof;  and  said  roll  shall  be  final  and  conclusive  as  to  all  prop- 
erty owners  not  appearing,  and  those  appearing  may  appeal  to  the  common 
council  at  the  next  regular  session,  if  aggrieved,  and  at  such  meeting  of  the 
common  council  action  may  be  taken  thereon,  both  as  to  appeals  and  final 
action,  approving  or  rejecting  the  same,  and  if  approved  the  same  shall  stand 
as  the  roll  of  benefits,  and  the  tax  duplicate,  provided  for  in  this  act,  shall 
be  made  therefrom  as  to  the  benefits.  And,  any  one  aggrieved  by  the  action 
of  the  common  council,  may  appeal  therefrom  to  the  circuit  court  of  the 
county  wherein  such  city  is  situated,  within  twenty  days,  upon  filing  with 
the  clerk  of  such  city,  a  sufficient  bond  conditioned  for  the  payment  of  all 
costs  and  damages  occasioned  by  such  appeal,  and  the  trial  of  such  appeal 
shall  be  conducted  as  other  trials  of  civil  causes  are  conducted  in  said 
court.  The  city  clerk  shall,  upon  the  filing  of  said  bond,  forthwith  make 
out  and  certify,  under  his  hand  and  official  seal,  a  true  and  complete  copy 
of  all  papers  connected  in  any  way  with  said  matter,  beginning  with  the 
order  of  the  council  directing  the  work  to  be  done  and  contracted  for, 
and  including  all  notices,  precepts,  orders  of  council,  bonds  and  other 
papers  filed  in  said  matter,  which  transcript  shall  be  in  the  nature  of  a 
complaint,  and  to  which  the  appellant  shall  answer  upon  rule,  and  the 
same  shall  thereupon  be  tried  in  all  respects  as  other  civil  cases  are  tried, 
and  the  result  thereof  certified  by  the  clerk  of  the  circuit  court  to  the  city 
clerk.  And,  no  other  notices  or  greater  formality  shall  be  required  in  the 
assessment  of  benefits,  which  benefits  shall  be  collected  and  collection 
thereof  be  enforced,  as  taxes  are  collected,  and  otherwise  such  benefits 
shall  be  assessed  as  provided  by  law  for  opening  and  changing  of  streets: 
Provided,  that  the  taxes  and  benefits  assessed  may  be  divided  into  not  ex- 
ceeding six  equal  parts  in  each  individual  case,  or  in  case  of  joint  or  ten- 
ant in  common  ownership,  each  such  ownership  shall  be  as  an  individual 
case;  and,  the  whole  taxes  and  benefits  so  divided,  shall  be  placed  on  the 
tax  duplicate  as  taxes  are  placed,  either  before,  at  the  time,  or  after  the 
duplicate  is  otherwise  made  up,  and  may  be  placed  on  a  separate  book  if 
most  convenient,  which  shall  be  a  part  of  the  tax  duplicate,  and  be  a  lien 
on  the  real  estate  and  property  taxed  or -benefited  from  the  time  assessed, 
and  be  collected  and  paid,  one  instalment  each  year,  as  other  taxes  are 
collected,  such  taxes  and  benefits  may  be  levied  and  assessed  at  any  time, 
and  such  benefits  assessed  and  taxes  assessed  may  be  anticipated  by  the 
city  in  making  the  contract  for  doing  the  work,  not  exceeding  the  fund  so- 
provided,  and  as  otherwise  provided.  The  tax  and  benefits  provided  for 
shall  continue  and  be  paid  each  year  in  instalments,  during  the  period 
provided,  and  both  funds  shall  be  sacred  to  the  levee  and  shall  not  be  ap- 
plied to  any  other  use  until  such  work  is  completed  and  paid  for.  The 
whole  tax  and  benefits  may  be  anticipated  in  contracting  for  the  work,  and 
to  the  extent  anticipated  shall,  thereby,  be  irrevocably  appropriated  to  such 
payment  until  complete. 

7154.  Contract  —  Payment  for  work.  §  2.  The  contract  for  the 
work  shall  be  let  to  the  lowest  responsible  bidder,  on  such  notice  and  sealed 
bids  and  bond  as  may  be  provided  for  in  the  ordinance,  the  work  to  be 
paid  for  from  the  general  funds  appropriated  for  that  purpose,  and  from, 
the  tax  and  benefits  assessed,  so  that  no  indebtedness  of  the  city  under  the 
contract  will  exist  in  excess  of  the  funds  on  hand  appropriated  to  the  pay- 
ment thereof,  until  the  current  funds  applicable  are  in  the  treasury  to  can- 
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eel  the  same.  But,  the  execution  of  the  contract  for  the  work  shall  subro- 
gate the  contractor,  on  performance  by  him  as  stipulated,  to  the  lien  of  the 
city  for  the  taxes  and  benefits  assessed,  as  in  this  act  provided,  to  the  ex- 
tent required  to  pay  for  the  work,  without  affecting  the  right  and  duty  of 
the  city  through  its  proper  officers  to  collect  the  taxes  and  enforce  the  col- 
lection thereof,  as  authorized  by  law,  and  the  expense  of  such  work  and 
the  maintenance  thereof  shall  be  deemed  of  the  current  expense  of  the  city, 
having  the  special  benefit  separately  of  the  provisions  of  this  act.  And,  said 
funds  may  also  be  anticipated  otherwise,  in  any  manner  authorized  by  law 
for  other  taxes,  and  when  the  taxes  and  benefits  are  so  assessed  and  the 
lien  thereof  fixed,  as  herein  provided,  orders  may  be  drawn  on  the  city 
treasury,  payable  out  of  the  funds  as  the  common  council  may  direct,  in 
denominations  from  $100  to  $10,000,  showing  that  they  are  secured  by  the 
tax  and  benefit  liens  amounting  to  the  sum  of  such  taxes  existing  and  in 
the  instalments  thereof  payable  as  fixed  and  that  they  will  be  received  by 
the  treasurer  in  payment  of  the  taxes  and  benefits  of  the  year  named,  and 
no  more  shall  be  drawn  against  the  fund  for  any  year  than  four-fifths  of  the 
amount  collectible  in  that  year.  Such  orders  shall  be  drawn  payable  to 
bearer,  and  be  good  to  any  bona  fide  holder,  and  as  many  series  of  such  or- 
ders may  be  issued  as  the  annual  payment  of  taxes  and  benefits  provided 
for;  and,  each  series  shall  stand  secured  by  the  tax  and  benefits  lien  of  that 
year,  and  be  payable  therefrom,  and  may  be  applied  on  the  work  as  it  pro- 
gresses, as  may  be  provided  for  in  the  contract  or  contracts  for  the  work, 
or  the  orders  may  be  negotiated  under  the  direction  of  the  common  coun- 
cil, and  the  contract  made,  paid  in  cash  from  the  proceeds  of  the  said  orders; 
and,  when  so  applied  or  negotiated  shall  stand  performed  as  against  the  con- 
tractor under  the  contract,  and  shall  stand  secured  and  shall  have  the  full 
force  and  virtue  herein  provided  for  the  contract  first  herein  authorized, 
and  all  such  orders,  when  taken  up  by  the  treasurer,  shall  not  be  again  ne- 
gotiated, but  shall  be  canceled. 

7155.  Jurisdiction  of  city.  §  3.  For  the  purposes  herein  provided, 
the  jurisdiction  of  the  city  is  extended  four  miles  beyond  the  corporate 
limits  and  the  lands  to  be  protected  may  all  be  assessed  with  the  benefits. 
And,  authority  is  given  to  the  city  to  enter  upon  the  lands  and  make  surveys, 
doing  no  unnecessary  damages,  and  to  purchase  [and]  receive  conveyances 
of,  and  hold  the  necessary  lands  for  right  of  way  and  construction  and 
maintenance.  In  case  such  lands  can  not  be  so  obtained  by  contract,  they 
may  be  condemned  and  taken  by  the  city  as  railroad  corporations  are 
authorized  by  law  to  condemn  and  take  real  estate  for  right  of  way  and 
other  railroad  purposes,  except  that  the  surveys,  location  and  plan  of  the 
levee,  or  a  copy  thereof,  shall  be  filed  in  the  recorder's  office  of  the  county, 
and  in  the  city  clerk's  office;  and  no  other  map  or  profile  shall  be  required; 
which  survey  and  plan  shall  be  certified  by  the  city  clerk  under  seal,  as 
the  survey  and  plan  adopted  by  the  common  council,  or  a  true  copy  thereof. 
[Stt  $$  3902  et  seq. 

7156.  Assessment  lists.  §  4.  The  city  clerk  shall  copy  from  the, 
duplicate  the  lands  and  benefits  assessed  outside  of  the  corporate  limits 
of  the  city  and  certify  the  same,  under  the  seal  of  the  city,  and  de- 
posit the  same  with  the  county  treasurer  in  his  office;  and,  it  shall  be  his 
duty  to  collect  the  same  annually  as  required  by  ordinance  under  this  act, 
and  pay  the  money  to  the  city  treasurer  when  requested  by  him,  deducting 
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the  fees  allowed  by  law  for  collecting  other  taxes.  And,  the  duplicate,  re- 
quired by  this  act,  and  said  transcript  filed  in  the  county  treasurers'  of- 
fices, shall  be  due  notice  of  the  lien  of  the  taxes  and  benefits  assessed.  The 
county  treasurer  shall  report  to,  and  make  settlement  with  the  common 
council,  as  to  such  benefits,  the  same  as  he  is  required  by  law  to  do  with 
the  board  of  county  commissioners,  and  will  advertise  and,  with  the 
county  auditor,  sell  the  lands  of  delinquents  as  required  by  law  for  other 
delinquent  taxes,  and  make  certificate  of  purchase  and  conveyances  as 
required  by  law,  with  like  force  and  effect. 

7157.  Assessment  —  Collection.  §5.  The  duplicates  required  shall 
describe  the  lands  assessed  with  benefits  competently,  and  the  city  civil 
engineer  is  required  to  make  all  necessary  surveys  and  plats  to  furnish 
such  description. 

7158.  Emergency.  §  6.  An  emergency  exists  for  the  immediate  tak- 
ing effect  of  this  act ;  therefore  the  same  shall  be  in  force  and  take  effect 
from  and  after  its  passage. 

ARTICLE  5b  — PUBLIC  PARKS. 


SBC. 

7159.  Parks,  establishment  of— Roads,  driveways 

etc.  —  Damages,  assessment  of. 

7x60.  Damages,  estimate  of. 

7161.  Damages,  tender  of. 

7163.  Terms,  acceptance  or  rejection  —  Appeal. 

7163.  Regulation  of  —  Ordinance. 

7164.  Tax  levy. 

7165.  Repealing  clause. 


SBC. 

7166.  Emergency. 

7x67.  Park  commissioners,  when  —  Election. 

7168.  Oath  —  Officers  —  Bonds. 

7169.  Acquisition  by  gift,  will  etc. 

7170.  Tax. 

7171.  Powers  —  Compensation. 
7x72.  Accounting— Liability. 
7x73.  Common  council  —  Power  of. 


An  Act  entitled  "  An  act  to  authorize  cities  and  incorporated  towns  to  establish,  locate,  lay  out  or  im- 
prove public  parks,  and  grounds,  authorizing  levying  of  taxes  to  defray  the  expense  of  purchasing 
and  improving  the  same,  repealing  all  laws  in  conflict  with  this  act  and  declaring  an  emergency. 
[Approved  and  in  force  March  5,  1891:  S.,  1891,  p.  xi6. 

7159.  Parks,  establishment  of— Roads,  drives  etc.— Assess- 
ment of  damages.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  That  the  common  council  of  any  city  or  board  of  trus- 
tees of  any  incorporated  town  which  shall,  by  ordinance  or'  resolution, 
decide  to  establish,  locate,  lay  out  or  improve  any  public  park,  parks  or 
grounds  or  to  make  extension  of  such  parks  or  ground  where  they  have 
heretofore  been  located,  established,  improved  or  commenced,  shall  have 
authority  to  locate  such  parks  or  public  grounds  with  all  appendages  and 
lay  out  and  open  such  roads,  streets,  avenues  or  drives  as  may  be  required 
for  such  improvement;  and,  in  case  the  use  of  any  lands,  town  lots,  water 
rights  or  easements  or  of  any  pool,  lake  or  natural  stream  of  water  shall  be 
found  necessary  for  the  establishment,  location,  maintenance  and  improve- 
ment of  such  parks  or  grounds  it  shall  be  lawful  for  such  common  council 
or  board  of  trustees  by  themselves  or  agent  to  enter  upon  and  take  posses- 
sion of  and  condemn  the  same  for  these  uses:  Provided,  that  such  lands, 
town  lots,  water  rights,  pools,  lakes  and  natural  streams  of  water  shall  not 
be  used  for  any  other  purpose  than  for  such  public  parks  or  public 
grounds.  For  the  purpose  of  such  condemnation  and  use  such  common 
council  or  board  of  trustees  shall  have  jurisdiction  for  five  miles  beyond  the 
limits  of  such  city  or  town:  Provided,  further,  that  before  such  common 
council  or  board  of  trustees  shall  proceed  to  take  possession  of  such  lands, 
lots,  water  rights,  easements,  pools,  lakes  and  natural  streams  of  water  for 
the  purpose  above  mentioned,  they  shall  apply  to  the  judge  of  the  circuit 
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court  of  the  county  to  appoint  three  commissioners,  residents  of  such  city 
or  town,  who  shall  be  disinterested  freeholders,  to  appraise  and  assess  the 
damages  accruing  to  the  owners  of  any  lands,  lots,  water  rights,  easements, 
pools,  lakes  and  natural  streams  of  water,  so  taken  and  condemned  for  said 
public  purpose.  And,  said  commissioners  shall,  before  they  proceed  to 
perform  their  duties  as  appraisers,  take  and  subscribe  an  oath,  or  affirma- 
tion, faithfully  to  perform  all  their  duties  as  such  appraisers,  which  shall 
be  indorsed  upon  or  attached  to  their  appointment,  and  file  the  same  with 
the  clerk  of  such  city  or  town.  Ten  days'  notice  shall  be  given  such  com- 
missioners, by  said  council  or  board  of  trustees  through  the  city  or  town 
clerk  of  the  appraisement  to  be  made,  giving  a  complete  description  of  the 
premises  to  be  viewed.  A  like  notice  shall  be  given  by  personal  service, 
or  by  leaving  the  same  with  some  person  of  suitable  age  at  their  place  of 
abode  to  each  of  the  owners  or  agents  thereof,  of  lands,  lots,  water  rights, 
easements,  pools,  lakes,  or  natural  streams  to  be  so  taken  for  such  public 
parks  or  grounds  as  in  civil  cases.  If  the  owners  are  unknown  or  non 
residents  of  this  state,  publication  of  the  same  in  one  or  more  newspapers 
of  the  town,  of  general  circulation,  or  by  posting  up  written  or  printed 
notices  in  six  public  places  in  such  city  or  town,  if  there  be  no  newspaper 
published  therein,  for  three  weeks,  shall  be  deemed  equivalent  to  such 
personal  service. 

7160.  Damages,  estimate  of —  Report  of.  §  2.  Such  commis- 
sioners, or  a  majority  of  them,  shall,  at  the  place  and  time  indicated  in 
such  notice,  proceed  to  an  examination  of  such  lands,  lots,  water  rights, 
easements,  pools,  lakes  and  natural  streams  so  desired  to  be  taken  or  con- 
demned for  the  use  of  such  public  parks  or  grounds,  and  shall  then  and 
there  estimate  the  damages  accruing  to  the  owner.  They  shall  view  the 
premises  and  receive  any  evidence  touching  the  questions  before  them,  and 
may,  for  that  purpose,  administer  oaths  to  witnesses  examined  in  relation 
thereto.  They  shall  make  a  report  in  writing  of  the  amount  of  damage,  if 
any,  accruing  to  each  owner,  and  within  ten  days  thereafter  file  the  same 
with  the  clerk  of  such  city  or  town. 

7161.  Damages  —  Tender  of.  §  3.  When  such  report  is  filed,  as  in 
the  preceding  section  required,  the  common  council  or  board  of  trustees, 
if  they  accept  the  assessment  so  made,  shall  tender  or  cause  to  be  tendered 
to  the  owner  of  such  lands,  lots,  water  rights,  easements,  pools,  lakes,  or 
natural  streams,  or  their  heirs  or  representatives,  the  damages  awarded  by 
such  commissioners,  or  if  not  found  within  the  city  or  town,  or  the  award 
is  not  accepted,  then  the  same  shall  be  kept  by  the  treasurer  as  a  special 
deposit,  subject  to  the  order  of  such  owner  or  his  heirs  or  representatives. 

7162.  Terms,  acceptance  or  rejection  of— Appeal.  §  4.  The 
common  council  or  board  of  trustees  shall,  within  twenty  days  from  the 
filing  of  said  report,  either  accept  or  reject  the  terms  of  the  same  in 
whole  or  in  part,  and  all  parties  aggrieved  by  such  report  may  appeal  there- 
from, at  any  time  within  thirty  days  after  the  filing  thereof,  to  the  circuit 
court  of  the  county,  upon  filing  usual  bond  with  the  clerk  of  such  city  or 
town  for  the  payment  of  costs;  but,  no  such  appeal  shall  prevent  any  such 
city  or  town  from  proceeding  with  said  appropriation,  construction  and  im- 
provement, as  if  no  appeal  had  been  taken;  no  other  question  shall  be 
determined  than  the  regularity  of  the  proceedings  in  the  suit,  and  the 
amount  of  damages  sustained. 
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7163.  Repudiation  of — Ordinance.  §  5.  The  common  council  of 
any  city  or  board  of  trustees  of  any  town  which  may  have  established, 
located  or  laid  out  any  public  park  or  grounds  under  the  provisions  of  this 
act,  is  hereby  authorized  and  empowered  to  pass  such  ordinances,  rules 
and  regulations  with  regard  to  the  laying  out,  improvement,  preservation 
and  ornamenting  and  management  of  such  parks  and  public  grounds  as 
they  may  deem  necessary  for  that  purpose. 

.  7164.  Tax  levy.  §  6.  The  common  council  of  such  cities  shall  have 
the  power  to  levy  a  tax  not  exceeding  one  cent  on  each  one  hundred  dol- 
lars of  property  to  defray  the  expenses  of  purchasing  said  park  or  parks. 

7165.  Repealing  clause.  §  7.  All  laws  or  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  are,  hereby,  repealed. 

7166.  Emergency.  §  8.  An  emergency  is  hereby  declared  for  the 
immediate  taking  effect  of  this  act;  therefore,  the  same  shall  be  in  force 
from  and  after  its  passage. 

An  Act  authorizing  and  empowering  incorporated  cities  of  the  state  of  Indiana  of  over  ten  thousand 
and  under  one  hundred  thousand  population,  to  create  boards  of  park  commissioners,  prescribing 
their  duties  and  powers,  granting  to  such  cities  the  right  to  assess  and  collect  a  special  tax  for  park 

{mrposes,  embracing  other  matters  connected  therewith  and  declaring  an  emergency.    [Became  a 
aw,  by  lapse  of  time,  without  governor's  signature,  March  xo,  1891. 

7167.  Park  commissioners,  when  —  Election  of.  Sec.  i.  Be  it 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  the  common 
council  of  any  incorporated  city  of  this  state  of  a  population  of  over  ten 
thousand  and  under  one  hundred  thousand  inhabitants  shall  be  and  are 
hereby  authorized  and  empowered  at  its  first  regular  meeting  in  June  of 
any  year  after  the  passage  of  this  act  to  select  three  park  commissioners, 
who  shall  constitute  and  be  designated  a  board  of  park  commissioners,  and 
who  shall  hold  their  office  for  one,  two  and  three  years  respectively  (as 
said  commissioners  shall  determine  by  lot  at  the  time  of  their  organization), 
and  that  annually  thereafter  said  common  council  shall  elect  one  park 
commissioner,  who  shall  hold  his  office  for  three  years,  or  until  his  succes- 
sor is  elected  and  qualified. 

7168.  Oath  —  Officers — Bonds.  §  2.  Before  entering  upon  the 
duties  of  their  office,  said  park  commissioners  shall  take  an  oath  of  office 
faithfully  to  perform  the  duties  of  the  same.  They  shall  meet  within  five 
days  after  their  election  and  organize  by  electing  a  president,  secretary  and 
treasurer.  The  treasurer  shall  give  bond,  with  at  least  two  sufficient  free- 
hold sureties,  in  a  sum  not  less  than  double  the  amount  that  may  come  into 
his  hands  in  any  one  year  by  virtue  of  his  office,  to  be  fixed  and  approved 
by  the  finance  committee  of  the  common  council.  The  president  and  sec- 
retary shall  each  give  bond  with  like  sureties  in  a  sum  to  be  fixed  by  the 
finance  committee,  and  all  of  said  bond  shall  be  approved  by  the  common 
council  of  said  city. 

7169.  Acquisition  by  gift,  will  etc.  §  3.  Such  board  of  park  com- 
missioners shall' be  and  is  hereby  authorized  and  empowered  to  accept  and 
receive  any  bequests,  donations  or  other  gifts,  of  money  or  property  made 
or  given  for  the  benefit  of  any  public  park  under  the  supervision  or  control 
of  the  board,  and  to  invest  or  apply  the  same  in  the  manner  designated  by 
the  donor:  Provided,  that  the  board  are  of  the  opinion  that  such  bequest, 
donation  or  gift  would  be  beneficial  to  said  park. 

7170.  Tax.  §  4.  The  common  council  of  any  such  city  shall  have 
power  to  annually  assess  and  collect  as  other  city  taxes  are  assessed  and 
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collected,  a  special  park  tax  to  be  fixed  by  the  common  council  not  ex- 
ceeding five  cents  on  each  one  hundred  dollars  of  taxable  property  real  and 
personal  within  the  city,  which  special  park  tax  shall  be  paid  to  the  treas- 
urer of  said  board  upon  the  warrant  of  the  president,  countersigned  by  the 
secretary  thereof;  and  such  tax  shall  be  applied  exclusively  to  the  main- 
tenance and  improvement  of  the  public  parks  of  the  city  under  the  control 
and  supervision  of  the  board. 

7171.  Powers  —  Compensation.  §  5.  The  park  commissioners  shall 
have  charge  of  all  parks  belonging  to  the  city  and  open  to  the  use  of  the 
general  public,  together  with  the  approaches  thereto.  They  shall  employ 
competent  help,  have  power  to  make  and  enforce  police  regulations  within 
and  about  the  parks,  and  shall  have  care,  management  and  improvement 
of  all  said  park  property  of  the  city  and  all  personal  property  used  therein 
or  connected  therewith.  Such  park  commissioners  shall  receive  for  their 
services  such  compensation  as  the  common  council  of  the  city  may  deem 
just,  which  compensation  shall  be  paid  from  the  special  park  fund. 

7172.  Accounting— Liability  on  bond.  §6.  Such  park  board  shall 
keep  an  accurate  account  of  their  receipts  and  expenditures  of  such  reve- 
nues, and  shall  render  to  the  common  council  annually,  on  the  first  Monday 
in  January  (and  oftener  if  required  by  such  common  council),  a  report  in 
writing  of  such  receipts  and  expenditures  and  their  doings  as  such  board. 
And  for  any  failure  of  any  of  said  park  commissioners  to  faithfully  dis- 
charge his  duty  or  properly  account  for  or  deliver  over  to  his  successor 
any  of  the  money  or  property  in  his  possession,  such  park  commissioner 
shall  be  liable  on  his  bond. 

7173.  Common  council  —  Power  of.  §  7.  The  common  council 
may  make  any  further  regulation  for  the  government  of  said  board  and  the 
furtherance  of  the  purpose  of  this  act  not  inconsistent  therewith. 

ARTICLE  6  — ANNEXATION  OF  TERRITORY. 


7174.    City  Additions  —  Approval  of  plat  before 

record. 
7x75.    Indorsement  of  approval  —  Costs  —  Statute 

limited. 


SBC. 

7176.    Repealing  clause. 

7x78.    Plats  —  Additions  —  Approval  of. 


An  Act  to  require  plats  of  new  additions  to  and  subdivisions  in  cities  to  be  submitted  to  the  city  com- 
missioners of  such  cities  before  being  placed  on  or  filed  for  record  and  declaring  an  emergency. 
[Approved  and  in  force  March  9, 1889;  S.,  1889,  p.  263. 

7174.  City  additions— Approval  of  plat  before  record.  Sec.  i. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That,  here- 
after, whenever  any  lands  are  platted  for  the  purpose  of  being  attached  to 
any  city  as  an  addition  thereto,  or  whenever  any  grounds  therein  or  within 
the  bounds  of  any  such  city  shall  be  subdivided,  a  plat  of  such  addition  or 
subdivision  shall  be  submitted  to  the  city  commissioners  of  said  city  before 
the  same  is  placed  on  or  filed  for  record  and  such  city  commissioners  may 
require  that  the  streets  and  alleys  of  such  addition  or  subdivision  shall  be 
made  to  correspond  in  width  and  be  co-terminous  with  the  streets  and 
alleys  of  that  part  of  the  city  which  it  adjoins. 

7175.  Indorsement  of  approval— Costs— Limitation  of  statute. 
§  2.  When  any  such  plat  is  submitted  as  provided  in  section  one  of  this 
act,  the  city  commissioners,  or  a  majority  of  them,  after  view  of  the  ground 
shall,  if  they  approve  thereof,  indorse  upon  such  plat  their  approval,  and 
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sign  their  names  thereto:  Provided,  however •,  that  the  whole  cost  and  ex- 
pense occasioned  by  said  platting  shall  be  paid  by  the  owner  of  said  platted 
lands:  Provided,  that  the  provisions  of  this  act  shall  apply  only  to  cities 
having  a  population  of  seventy  thousand  or  more  inhabitants. 

7176.  Repealing  clause.  §  3.  All  laws  and  parts  of  laws  in  conflict 
with  the  provisions  hereof  are  hereby  repealed. 

7177.  Emergency.  §  4.  An  emergency  is  hereby  declared  to  exist  for 
the  immediate  taking  effect  of  this  act,  therefore  it  shall  take  effect  and  be 
in  force  from  and  after  its  passage. 

An  Act  to  provide  for  the  submission  of  city  and  town  plats  to  the  common  councils  and  boards  of 
trustees  of  cities  aud  towns  before  recording:  the  same,  and  providing  a  penalty  where  the  same  is 
recorded  without  the  approval  of  the  council.  [Approved  March  9,  1891 ;  in  force  June  10,  1891 ; 
S.,  1891,  p.  368. 

7178.  Additions  —  Plats  —  Submission  to  council  etc.  Sec.  i. 
Be  it  enacted  by  t/te  General  Assembly  of  the  State  of  Indiana,  That  when- 
ever any  property  owner  in  any  incorporated  city  or  town  of.  this  state 
shall  plat  any  unplatted  realty  lying  within  the  corporate  limits  of  said  city 
or  town  into  in-lots  or  out-lots,  or  shall  plat  any  out-lot  within  any  city  or 
town  into  in-lots,  he  shall,  before  recording  the  said  plat,  submit  the  same 
to  the  common  council  of  such  city  or  the  board  of  trustees  of  such  town 
for  approval.  And  such  common  council  or  board  of  trustees  shall  by 
special  committee  thereof,  and  without  expense  to  such  property  owner, 
carefully  examine  the  said  plat  and  the  territory  platted,  and  shall  have 
authority  to  approve  or  disapprove  the  same.  And  the  county  recorder  is 
hereby  prohibited  from  recording  any  such  city  or  town  plat  without  the 
same  be  accompanied  with  the  certificate  of  such  town  or  city  clerk,  at- 
tested by  the  corporate  seal,  certifying  that  the  plat  has  been  approved  by 
the  common  council  or  board  of  trustees,  as  the  case  may  be.  For  any 
violation  of  this  act  the  recorder  shall  upon  conviction  be  fined  in  any  sum 
not  more  than  three  dollars. 

ARTICLE  8  — CITY  COURT. 


SBC. 

718a.    Court  of  record  —  Lien  of  judgment 
7183.    Emergency. 


7179.  City  of  5000  may  establish. 

7180.  Court  —  Style  of  —  Jurisdiction. 

7181.  Jurisdiction  of  person. 

An  Act  to  amend  sections  one  (x),  three  (3),  five  (5)  and  seven  (7)  of  an  act  entitled.  An  act  to  establish 
city  courts  in  cities  having  a  population  of  over  six  thousand  inhabitants,  defining  their  jurisdiction 
and  the  mode  of  procedure  therein,  approved  March  12,  1875,  and  being  sections  3204,  3306,  3307* 
3209  of  the  Revised  Statutes  of  1881,  and  declaring  an  emergency.  [Approved  and  in  force  Feb- 
ruary ao,  1891;  S.,  1891,  p.  24. 

7179.  [3204]  City  of  5000  may  establish  —  Judge,  qualifica- 
tion and  term  of.  Sec  i.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Indiana,  That  section  one  (1)  of  an  act  entitled  an  act  to  es- 
tablish city  courts  in  cities  having  a  population  of  over  six  thousand  in- 
habitants, defining  their  jurisdiction  and  the  mode  of  procedure  therein, 
approved  March  12,  1875,  be  and  the  same  is  hereby  amended  to  read  as 
follows,  to  wit:  Section  1.  The  legal  voters  of  any  city  having  a  popula- 
tion of  over  five  thousand  inhabitants  may  at  any  regular  or  special  elec- 
tion elect  a  city  judge,  if  the  common  council,  by  proper  order  duly  en- 
tered of  record,  shall  have  so  directed.  Such  judge  shall  have  the  qualifi- 
cations required  of  the  judge  of  the  circuit  court,  and  shall  hold  his  office 
for  the  term  of  four  years  and  until  his  successor  shall  be  elected  and 
qualified. 
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7180.  [3206]  Court  — Style  of—  Jurisdictioa  §2.  That  section 
three  (3)  of  said  act  be  amended  to  read  as  follows,  to  wit:    Section  3. 

The  style  of  such  court  shall  be, "  The  Court  of  the  City  of ,"  according 

to  the  name  of  the  city,  and  shall  have  original  concurrent  jurisdiction 
with  justices  of  the  peace  and  with  city  mayors  in  all  matters  criminal  and 
civil  of  which  justices  of  the  peace  or  mayors  have  or  may  hereafter  have 
jurisdiction.  And  shall,  also,  have  original  concurrent  jurisdiction  with  the 
circuit  court  in  civil  causes  where  the  amount  in  controversy  does  not  ex- 
ceed five  hundred  dollars,  except  in  actions  of  slander,  libel,  foreclosure  of 
mortgages  on  real  estate  or  where  the  title  of  real  estate  is  in  issue,  except- 
ing all  matters  relating  to  the  settlement  of  decedents'  estates,  appointment 
of  guardians  and  all  matters  connected  therewith.  Such  court  shall  be 
governed,  so  far  as  may  be,  by  the  laws,  rules,  practice  and  pleadings  gov- 
erning proceedings  in  the  circuit  courts  of  the  state,  except  as  in  this  act 
is  otherwise  provided. 

7181.  [3207]  Jurisdiction  of  the  person.  §  3.  That  section  five 
(5)  of  the  said  act  be  amended  to  read  as  follows,  to  wit:  Section  5.  All 
civil  causes  triable  in  the  city  courts  shall  stand  for  issue  and  trial  when 
summons  shall  have  been  served  on  the  defendant  three  days  or  publica- 
tion had  thirty  days.  But  the  defendant  may  appear  without  process  and 
confess  a  judgment  for  any  sum  not  exceeding  one  thousand  dollars. 

7182.  £3209]  Courts  of  record  —  Jurisdiction  —  Lien  of  judg- 
ment. §  4.  That  section  seven  (7)  of  the  said  act  be  amended  to  read 
as  follows,  to  wit:  Section  7.  City  courts  shall  be  courts  of  record  whose 
jurisdiction  in  criminal  cases  shall  extend  throughout  the  limits  of  the 
county  wherein  they  are  situated,  and  in  civil  cases  throughout  the  limits 
of  the  township  or  townships  wherein  such  city  is  situated.  And,  all  its 
judgments,  decrees,  orders  and  proceedings  shall  have  the  same  force  and 
effect  as  those  of  the  circuit  court,  except  that  the  same  shall  not  be  a  lien 
on  real  estate  otherwise  than  is  provided  by  taking  transcript,  and  the  same 
shall  be  enforced  in  the  same  manner  as  liens  by  transcript  from  justices 
of  the  peace  in  similar  cases. 

7183.  Emergency.  §  5.  An  emergency  existing  for  the  immediate 
taking  effect  of  this  act,  the  same,  therefore,  shall  be  in  effect  from  and 
after  its  passage. 


ARTICLE  9  — CITY  OF  100,000  — CHARTER. 


sec. 

7184.  Charter— Rights  etc  reserved— Ordinances 

abolished. 

7185.  Officers  —  Election . 

7x86.  Officers   powers  etc.  —  Delivery  to  succes- 
sors —  Improvements  continue. 

7187.  Vacancy  —  Election  —  Exception. 

7188.  Officer  elect  —  Notice  to . 

7189.  Official  oath  —  Bond  —  Default  as  to. 

7190.  Contract  lei  —  Officer's  interest  in. 

7 191.  City  debt,  shaving  evidence  of  —  Gifts  etc. 

7192.  Common  council  —  Power  vested  in. 
7x93.  Wards— Adjustment  of. 

7194.  Ward  representation— City  at  large— Terms 

of  office. 

7x95.  Councilman  —  Qualifications. 

7196.  Member,  expulsion  of  —  Rules. 

7 197.  Organizatio  n  —  Meetings  —  Quorum. 

7198.  Presiding  officer. 

7199.  Meetings  open. 

7200.  Clerk  —  Duty  —  Record . 

38 


SBC. 

79ox.  Ordinances  —  Appropriations  —  Effective,. 

when. 

7303.  Ordinance  —  Limit  on  power  to  adopt. 

7303.  Ordinance  penal  —  Effective  when. 

7304.  Ordinance  etc.  —  Approval  —  Veto  —  Dis- 

approval —  Repassage. 

7305.  Ordinance  —  Record  of  vote  on. 

7306.  Powers  of  council. 

7307.  Ordinance  —  Penalty,  limit  of. 

7308.  Penalty  —  Enforcement  of. 

7309.  Powers,  limitation  on. 

7310.  Officers  —  Impeachment  of. 

73 1 1.  Charges  —  Trial  —  Vote  to  remove. 

7313.  Finance  —  Tax  levy  —  Assessment  —  Col- 

lection. 

73x3.  Loans— Limit  of. 

7314.  Bonds  —  Interest  —  Time  to  run  —  Sale  of. 

7315.  Loans,  temporary  —  Limit  on. 
73x6.  Bonds,  refunding. 

72x7.  Treasury  warrant  or  order. 
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7318. 
7319 
7320. 
7221. 
7222. 
7*23. 
7224. 
7225. 
7226. 
7227. 
7228. 
7229. 
7230. 

7231. 
7232. 

7333- 

7234. 
7*35- 
7236. 

7*37- 

7«38. 
7239* 

7240. 

7241. 
7942. 
7«43- 
7»44- 
7245. 
7246. 

7247. 
7248. 
7249. 
7250. 
7251- 
7252. 
7253- 
7254- 
7255. 

7356. 
7257- 
7258. 

7259. 
7260. 
7261. 
7262. 

7263. 
7264. 
7265. 


Evidence  of  debt—  Interest. 

Tax  levy— Appropriations— Failure  to  pass. 

Annexation  —  Contiguous  lands. 

Appeal  from. 

Annexing  municipality. 

Disannexing  territory. 

Executive  department,  constituted. 

Mayor  —  Clerk—  Election. 

Mayoralty  —  Vacancy  in. 

Mayor's  disability. 

Mayor's  duties  and  powers. 

Mayor's  salary. 

Clerk  —  Salary  —  Fees—  Deputy. 

Executive  departments— rowers. 

8 unification  for  office— Fees—  Perquisites, 
uties  —  Comptroller  —  Finance  committee 
—Appropriations. 

Liability  —  Limit  on  power  to  contract 

Debt—  Unlawful  evidence  of. 

Finance  dbp't  — Comptroller,  appointment 
—Salary. 

Duties  — Liabilities  —  Oaths,  administer  — 
Licenses— Fees — Tax  warrants. 

Deputy— Salary. 

Law  dkpartmbnt — Counsel— Bond— Duties 
—Salary— Fees— Deputy  etc. 

Public  works,  board  of— Appointment— Re- 
moval—Salary— Powers,  exercise  of. 

Clerk— E  ngineer . 

Powers— Exercise  of. 

Work,  performance  of. 

C  "ontracts— Specifications. 

Expenses. 

Eminent  domain— Remonstrance— Hearing. 

Assessment  roll. 

Damages,  assessment  of— Objections. 

Persons  under  disability— Notice  to. 

Remonstrance  -Appeal. 

Appeal,  how  taken— Judgment  on,  final. 

Assessment,  lien  of. 

Due,  when— Lien,  foreclosure  of. 

City's  share— Damages  paid,  surplus. 

Damages,  tender  of— Rights  in  dispute— Ap- 
peal, non  effect  of. 

Street  improvement— Procedure. 

Cost  estimate— Contracts— Liabilities  on. 

Assessments,  how  made  —  Intersections  — 
Lien— Credit  on. 

Instalment  payment. 

Assessment  roll. 

Duplicate  roll,  when. 

Instalment  payment— Contract  to  pay— Pre- 
payment. 

Collection— Separate  fund. 

Improvement  bonds. 

Instalment,  default  as  to— Lien,  satisfaction 
of. 

Levee— Diversion  of  stream— Drainage. 


sac. 

$S: 

7269. 
7270. 
7271. 
7272. 
7273. 
7274- 
7275- 
7276. 

7277. 

7278. 

7279. 
7280. 
7281. 
7282. 
7283. 
7284. 

Jft 

7287. 
7288. 
7289. 
7290. 
7291. 
7292. 
7293- 
7294. 
7295- 
7296. 
7297. 

7298. 

7299. 
73«>« 
7301. 
7302. 

7303- 
73°4- 
7305. 
7306. 

73°7- 
73°8- 
7309. 
73«o- 
73»- 
73". 
73*3- 
73M- 
73*5- 
73'6. 
7317. 
73i8. 


Law  governing. 

Sewers— Public  drains. 

Sewers,  local  use. 

Sewers,  local  and  general  use. 

Law  controlling. 

Cleansing  etc. 

Assessm  ent— Contract. 

Collection.  . 

Lamp  posts. 

Public  safety  —  Police,  fire,  markets  etc— • 
Board  of. 

Quorum—  Officers  —  Rules— Powers,  exer- 
cise of. 

Police— Market  master  etc. — Mayor's  con* 
trol,  when. 

Fire  and  police. 

Police  or  fireman's  misconduct. 

Police  powers. 

Sentences— Conveyance  to  serve. 

Police  of  fireman— Special  duty. 

Oath,  administering. 

Police  duty. 

Gambling,  lottery  etc. 

Arrest— Interfering  with. 

Politics. 

Appointee's  bond. 

Insurance  fund. 

Tax — Assessment— Collection. 

Finance  department— Duties. 

County  treasurer— Fees— Salary. 

Assessor's  work,  payment  to  county. 

Compensation— Unjust  claim. 

Duty,  failure  in— Liability. 

Health  commissioners  —  Superintendent— 
Vital  statistics— Sanitary  officers— Police. 

Health  ordinances—  Plumbing  and  drain  in- 
spection. 

Police  court— Court  of  record. 

Judge— Seal— Venue, 
udge — Election  —Term— Bond— Duties . 
'enalty— Imposition  of. 
Oath,  administer— Rules  of  court— Appeal. 
Disability— Locum  tenens. 
Costs— Inability  to  pay. 
Vacancy  in  judgeship. 
Perquisites. 


Judge's  salary. 
Clerk-  "      *     ' 


Bond- Duties. 
Bailiff-  Bond— Powers-Duties. 
Salary. 

Prosecuting  attorney— Fees. 
Witness  fees. 

Process,  direction  of— Service. 
Jurisdiction  of  ordinances. 
Judge  pro  temp.— Compensation. 
Repealing  clause. 
Emergency. 


An  Act  concerning  the  incorporation  and  government  of  cities  having  more  than  one  hundred  thousand 
population,  according  to  the  last  preceding  United  States  census,  and  matters  connected  therewith 
and  declaring  an  emergency.     [Approved  and  in  force  March  6,  1891;  S.,  1891,  p.  137. 

7184.  Cities  of  100,000  —  Charter  —  Liabilities  and  rights  re- 
served—  Ordinances  inconsistent  abolished.  Sec.  i.  Beit  enacted 
by  the  General  Assembly  of  the  State  of  Indiana,  That  all  cities  of  this  state 
which  had  a  population  of  more  than  one  hundred  thousand  inhabitants, 
as  shown  by  the  last  preceding  United  States  census,  shall  hereafter  be 
governed  by  the  provisions  of  this  act.  Any  city  falling  within  the  scope 
of  this  act  shall  be,  and  continue  to  be  the  same  legal  corporation  as  here- 
tofore, subject  to  the  same  liabilities  heretofore  incurred  and  possessing  the 
same  rights  which  have  heretofore  accrued.  All  by-laws,  ordinances  and 
regulations,  not  inconsistent  with  this  act  shall  remain  and  continue  in  full 
force  until  altered  or  repealed  by  the  common  council  and  board  of  alder- 
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men  in  conformity  with  the  provisions  of  this  act,  but  all  by-laws,  ordi- 
nances and  regulations  inconsistent  with  the  act  are  hereby  abolished. 

7185.  Elective  officers— Election,  when — Conduct  of— Canvass 
—  Contest.  §  2.  The  elective  officers  of  such  city  shall  be  a  mayor,  city 
clerk,  police  judge  and  councilmen  as  hereinafter  provided.  There  shall 
be  held  a  city  election  in  such  city  on  the  second  Tuesday  of  October  of 
every  alternate  year,  commencing  with  the  year  1891,  and  next  thereafter 
in  the  year  1893,  and  so  on  continuously  for  the  choice  of  such  mayor, 
clerk,  judge  and  councilmen.  Such  election  shall  be  held  in  conformity 
to  and  in  accordance  with  the  general  election  laws  of  this  state,  and  with 
the  laws  for  the  making  out  of  certificates  and  memoranda  of  the  result, 
the  delivery  of  the  list  of  voters  and  the  tally  papers,  the  assemblage  of  in- 
spectors or  judges  of  elections  as  a  board  of  canvassers,  and  the  duties  of 
such  board  in  reference  to  state  elections:  Provided,  that  such  board  in 
city  elections  shall  assemble  in  the  room  of  the  council  of  such  city  on  the 
day  following  such  election  at  10  o'clock  a.  m.  The  duties  of  the  county 
clerk  in  reference  to  such  state  elections  shall  be  performed  by  the  clerk  of 
such  city.  All  special  elections  in  such  city  shall  be  governed  by  the  same 
provisions.  The  laws  of  this  state  in  reference  to  contests  after  state  elec- 
tions and  all  other  matters  shall  be  applicable  to  such  city  elections  as  far 
as  they  are  adapted  to  the  same. 

7186.  Officers,  powers  of— Offices  abolished,  when— Assignment 
to  duty — Police  judge,  pro  temp.  — Works  to  progress— Works 
stayed — Property,  records  etc.,  surrender  of.  §  3.  On  the  taking 
effect  of  this  act,  the  present  common  council,  mayor,  city  clerk  and  all 
other  city  officers  and  employes,  shall  possess  the  powers  conferred  by  this 
act  and  no  other.  All  offices  of  such  city  created  by  the  statutes  of  the 
state  or  ordinances  of  the  city  in  conflict  with  the  provisions  of  this  act  are 
hereby  abolished,  but  all  officers  elected  by  the  common  council  and  board 
of  aldermen  in  joint  convention  held  in  November,  1890,  except  members 
of  the  board  of  health,  and  now  serving  as  such,  and  all  officers  now  serv- 
ing who  have  .been  elected  by  the  people,  except  members  of  the  board  of 
aldermen,  shall  continue  until  the  expiration  of  the  respective  terms  for 
which  they  were  elected,  and  at  salaries  now  fixed  for  such  officers  respect- 
ively: Provided \  however }  they  shall  not  be  removed  from  office  except 
by  impeachment,  as  provided  herein:  And  provided,  further,  that  upon 
the  taking  effect  of  this  act  the  mayor  shall  assign  such  officers  to  appro- 
priate departments,  and  they  shall  perform  such  duties  and  render  such 
services  as  may  be  required  of  them  by  the  respective  departments.  On 
the  taking  effect  of  this  act  the  mayor  may  temporarily  appoint  a  police 
judge,  who  shall  serve  until  noon  on  the  Thursday  following  the  first  gen- 
eral election,  and  shall  possess  all  the  powers  of  a  police  judge  as  provided 
in  this  act.  In  case  such  city,  prior  to  the  passage  of  this  act,  shall  have 
commenced,  by  its  proper  officers,  any  proceedings  or  undertakings  of  a 
public  nature  which  was  lawfully  commenced  or  undertaken,  the  same 
shall  not  be  interrupted  by  the  passage  of  this  act,  but  it  shall  be  taken  up 
and  carried  forward  by  the  proper  officer  or  department  as  prescribed  by 
this  act,  except  that  in  case  of  public  improvements  of  any  sort,  whether 
of  sewers,  streets,  alleys,  levees,  public  buildings,  or  any  other  matter  of 
an  executive  nature,  in  which  a  contract  has  not  at  the  time  of  the  passage 
of  this  act  been  actually  let  and  entered  into,  the  executive  department 
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having  charge  of  such  matter  shall  not  be  bound,  unless  it  so  elects,  by  the 
previous  proceedings,  but  may  review  the  whole  subject  and  modify, 
change  or  rescind  all  orders  previously  made  in  that  behalf.  The  present 
officers  of  such  city  shall  surrender  the  custody  of  all  property,  records, 
documents  of  every  nature  whatsoever,  to  the  appropriate  officer  or  de- 
partment entitled  to  the  possession  of  the  same  under  this  act. 

7187.  Vacancy  —  Special  election  —  Exceptions.  §  4.  In  the 
event  of  a  vacancy  occurring  in  any  elective  office  of  such  city  from  death, 
resignation  or  other  cause,  except  city  clerk  and  police  judge,  it  shall  be 
the  official  duty  of  the  acting  mayor  to  take  notice  thereof,  and  within  ten 
days  from  the  time  when  such  vacancy  begins  to  exist,  to  issue  his  procla- 
mation for  a  special  election  to  be  held  on  the  day  therein  named,  not  more 
than  forty  days  nor  earlier  than  twenty-five  days  from  the  date  of  such 
proclamation,  in  the  city  or  ward,  as  the  case  may  be,  to  fill  the  vacant 
office  for  the  unexpired  term. 

7188.  Officer  elect,  notice  to.  §  5.  The  city  clerk  shall  forthwith, 
after  the  execution  of  the  certificate  of  election  by  the  board  of  inspectors 
of  elections  of  said  office,  as  hereinbefore  provided  for,  notify  every  person 
so  elected  of  the  time  when  he  must  qualify,  either  by  personal  service  or 
leaving  copy  at  his  usual  place  of  residence,  and  shall  make  return  of  such 
service  and  file  the  same  in  his  office. 

7189.  Official  oath— Bond— Bond  or  oath  not  filed.  §  6.  Every 
elective  officer  of  such  city  shall,  before  entering  upon  the  duties  of  his 
office,  take  and  subscribe  an  oath,  to  be  indorsed  on  the  back  of  his  certifi- 
cate of  election,  and  every  appointive  officer  shall  likewise  take  such  oath, 
to  be  indorsed  upon  the  back  of  his  certificate  of  appointment,  before  some 
officer  authorized  to  administer  the  same,  to  support  the  constitution  of  the 
United  States  and  the  constitution  of  the  state  of  Indiana  and  to  faithfully 
and  honestly  discharge  all  his  official  duties,  such  oaths  to  be  filed  with  the 
city  clerk.  Each  of  said  officers,  except  the  mayor  and  members  of  the 
common  council,  shall  likewise  execute  a  bond  with  surety,  to  be  approved 
by  the  mayor,  payable  to  such  city  in  such  penal  sum  as  said  council  may 
enact  by  ordinance  covering  such  cases,  conditioned  for  the  faithful  per- 
formance of  the  duties  of  his  office,  and  the  payment  of  all  moneys  received 
by  him  as  such  officer  to  the  proper  person,  such  bond  to  be  filed  with  the 
head  of  the  department  of  finance.  Any  person  who  shall  not  file  his  oath, 
or  oath  and  bond  as  the  case  may  be,  with  the  proper  officer,  within  ten 
days  after  the  beginning  of  the  term  for  which  he  is  elected  or  appointed, 
shall  be  deemed  to  have  refused  to  serve,  and  shall  forfeit  #to  the  city  the 
sum  of  ten  dollars  ($10),  recoverable  in  a  civil  action,  and  the  office  shall 
be  deemed  to  be  vacant:  Provided,  that  in  case  of  such  default  a  mem- 
ber elect  of  the  council  may,  within  thirty  days  from  the  date  of  his  elec- 
tion, present  his  excuse  therefor  in  writing  to  the  body  to  which  he  is  elec- 
ted, and  any  other  officer  may,  within  the  same  time,  present  his  excuse  in 
writing  to  the  council,  and  if  such  excuse  is  accepted,  may  be  relieved  from 
such  penalty,  and  on  taking  such  oath  and  giving  such  bond  may  assume 
the  duties  of  his  office. 

7190.  Contract,  interest  m  — Officer  or  employe  —  Penalty  — 
Contract  void.  §  7.  No  member  of  the  council,  nor  any  other  officer, 
clerk  or  deputy,  or  employe  of  such  city  shall,  either  directly  or  indirectly, 
be  a  party  to,  or  in  any  manner  interested  in  any  contract  or  agreement, 
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either  with  such  city,  for  any  matter,  cause  or  thing,  or  by  which  any  lia- 
bility or  indebtedness  is  in  any  way  or  manner  created  or  passed  upon, 
authorized  or  approved  by  said  council,  or  either  of  them,  or  by  any  officer, 
board,  clerk,  deputy  or  employe  of  such  city.  Any  contract  in  contraven- 
tion of  the  foregoing  provisions  shall  be  absolutely  void.  Whoever  shall 
knowingly  violate  the  provisions  of  this  section  shall  be  fined  not  more  than 
one  thousand  dollars  ($1,000),  to  which  may  be  added  imprisonment  for 
any  period  not  exceeding  one  year. 

7191.  Claims,  bonds  etc.,  purchase  of  —  Gifts  —  Forfeitures. 
§  8.  No  councilman,  or  other  officer,  clerk,  deputy  or  employe  of  such  city 
shall  purchase,  either  directly  or  indirectly,  any  bond,  order,  claim  or  de- 
mand whatever  against  such  city,  during  his  continuance  in  office  or  em- 
ployment, for  any  less  sum  than  the  amount  specified  therein;  and  any 
bond,  order,  claim  or  demand  so  purchased  by  any  such  person,  in  contra- 
vention of  the  foregoing  provision,  shall  be  forfeited  to  such  city,  and  no 
action  shall  ever  be  maintained  thereon.  Gifts  and  the  acquirement  of 
equitable  interests  shall  be  deemed  to  be  within  the  meaning  and  scope  of 
the  provisions  of  this  section. 

LEGISLATIVE. 

A.      ORGANIZATION. 

7192.  Common  council— Authority  vested  in.  §  9.  The  legisla- 
tive authority  of  the  city  shall  be  vested  in  a  common  council 

7193.  Wards  —  Adjustment  —  Readjustment.  §  10.  Such  city 
shall  be  divided  by  the  common  council,  by  ordinance,  into  fifteen  wards, 
of  as  nearly  equal  population  and  of  as  compact  and  contiguous  territory 
as  practicable.  It  is  made  the  duty  of  the  present  council  of  such  city  to 
readjust  the  ward,  or  common  council  boundaries  in  such  city,  and  every 
sixth  (6th)  year  after  the  year  1891  a  new  readjustment  shall  be  made,  but 
no  oftener,  unless  the  same  is  made  necessary  by  the  annexation  of  new 
territory,  in  which  case  the  same  may  be  done  at  any  time  by  an  ordinance 
passed  by  a  two-thirds  vote  of  the  council. 

7194.  Ward  representation— City  at  large — Terms  commence 
and  end.  §  n.  Each  ward  shall  elect  one  councilman  at  the  city  elec- 
tion hereinbefore  provided  for,  and  the  whole  city  shall  elect  six  council- 
men  at  large,  whose  terms  of  office  shall  commence  at  12  o'clock,  noon,  on 
the  Thursday  following  such  election,  and  shall  continue  until  the  same 
hour  of  the  same  day,  week  and  month  of#  the  second  year  thereafter: 
Provided,  that  all  officers  chosen  at  the  first  general  election  after  the  tak- 
ing effect  of  this  act  shall  commence  their  official  terms  at  the  expiration 
of  the  terms  of  their  respective  predecessors  as  hereinbefore  provided. 

7195.  Councilman  —  Qualification.  §  12.  No  person  shall  hold  the 
office  of  councilman  from  any  ward  unless  he  is  at  the  time  of  his  election 
a  resident  and  voter  thereof;  a  removal  of  residence  from  such  ward  shall 
vacate  his  office.  No  person  shall  hold  the  office  of  councilman  at  large 
unless  he  is  a  resident  and  voter  of  such  city. 

7196.  Expulsion  of  member  —  Rules,  adoption  of.  §  13.  The 
council  shall  have  the  power  to  expel  any  of  its  own  members  for  violation 
of  official  duty  and  to  declare  the  seat  of  any  member  vacant,  by  reason  of 
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his  disability  to  perform  the  duties  of  his  office.  The  council  may  adopt 
its  own  rules  to  govern  such  cases,  but  a  two-thirds  vote  shall  be  required 
to  expel  a  member  or  vacate  his  seat  under  this  section. 

7197.  Organization— Meetings  —  Quorum.  §14.  The  members 
elect  of  the  council  shall  hold  their  first  regular  meeting  on  the  first  Thurs- 
day after  the  day  of  their  election  at  7:30  p.  m.,  in  the  council  chamber. 
The  council  shall  thereafter  meet  not  less  than  once  a  month,  and  as  much 
oftener  as  their  rules  may  require.  Special  meetings  may  be  held  on  the 
call  of  the  mayor,  or  on  such  other  call  as  may  be  provided  for  by  rules. 
Eleven  members  shall  constitute  a  quorum.  It  shall  require  a  majority 
vote  of  all  the  members  elect  to  pass  an  ordinance.  Wherever  it  is  pro- 
vided in  this  act  that  an  ordinance  shall  be  passed  by  a  two-thirds  vote, 
the  same  shall  be  construed  to  mean  two-thirds  of  all  the  members  elect: 
Provided,  that  the  first  meeting  of  the  members  of  the  first  council  elect 
after  the  taking  effect  of  this  act  shall  be  held  on  the  first  Thursday  in 
January,  1892,  at  7:30  p.  m. 

7198.  Presiding  officer.  §  15.  The  council  shall,  at  its  first  meeting 
provided  for  in  the  last  section,  choose  from  its  number  a  presiding  officer, 
and  also  a  presiding  officer  pro  tem.,  who  shall  serve  until  noon  of  the  first 
Thursday  after  the  second  Tuesday  of  October  in  the  second  succeeding 
year. 

7199.  Meetings  open.  §  16.  All  meetings  of  the  council  shall  be 
public. 

7200.  Clerk  — Duty  — Record.  §  17.  The  city  clerk  shall  be  the 
clerk  of  the  common  council.  It  shall  be  his  duty  to  keep  the  files  and 
papers  thereof,  to  make  and  keep  an  accurate  minute  and  journal  of  the 
proceedings,  enter  the  ayes  and  noes  on  the  passage  of  every  ordinance 
and  resolution  in  full,  and  on  all  other  votes  whenever  requested  to  do  so 
by  two  members. 

7201.  Ordinances — Appropriations — Originate  how  —  Effect- 
ive, when.  §  18.  All  ordinances,  orders,  resolutions  and  motions  for 
the  government  or  regulation  of  such  city,  and  all  ordinances  for  the  appro- 
priation of  money,  shall  originate  in  the  common  council.  No  appropri- 
ation shall  be  made,  for  the  payment  of  money,  otherwise  than  by  ordinance, 
specifying  by  items  the  amount  thereof  and  the  department  for  which  such 
appropriation  shall  be  made.  The  council  may  prescribe  its  own  rules. 
No  ordinance,  order  or  resolution  shall  become  law,  or  operative,  until  it 
has  been  passed,  enrolled  and  attested  by  the  clerk,  and  signed  by  the  pre- 
siding officer  thereof,  and  approved  in  writing  by  the  mayor,  or  passed 
over  his  veto,  as  provided  in*  the  next  section,  and,  whenever  the  same  may 
be  necessary,  promulgated  according  to  law.     [See  §  7204. 

7202.  Passage,  limitation  on.  §  19.  No  ordinance  shall  be  passed 
on  the  same  day,  or  the  same  meeting,  that  it  is  introduced  except  by 
unanimous  consent. 

7203.  Penal  ordinance  —  Publication  —  Effective,  when,  §  20. 
Every  ordinance  imposing  a  penalty  or  forfeiture  for  the  violation  thereof 
shall,  before  the  same  shall  take  effect,  be  published  once  each  week  for 
two  weeks  consecutively  in  some  newspaper  printed  in  the  city:  Provided, 
that  in  case  of  insurrection,  riot,  pestilence,  conflagration  or  other  public 
necessity  requiring  immediate  operation  of  such  ordinance,  it  shall  take 
effect  as  soon  as  proclamation  is  made  thereof  by  the  mayor,  and  posted  in 
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five  public  places  in  each  of  the  wards  of  such  city:  Provided,  further \ 
the  common  council  shall  have  discretionary  power  to  direct  the  publica- 
tion of  any  ordinance  in  a  daily  newspaper,  and  the  publication  thereof  for 
one  day  each  in  any  two  consecutive  weeks  in  any  daily  paper  shall  be 
deemed  sufficient  to  allow  the  same  to  take  effect :  Prwided,  that  when 
no  paper  is  published  in  such  city,  printed  or  written  copies  of  such  ordi- 
nance shall  be  posted  up  by  the  city  clerk  in  at  least  five  Dublic  places  in 
each  ward  of  such  city  for  two  weeks  before  the  taking  effect  thereof: 
Provided^  further,  that  whenever  any  city  shall  publish  any  of  its  ordi- 
nances in  book  or  pamphlet  form,  such  publication  shall  be  of  itself  suf- 
ficient publication,  and  such  ordinance  or  ordinances  shall  take  effect  twa 
weeks  from  the  date  of  publication  appearing  upon  the  said  book  or  pam- 
phlet. Any  such  publication  in  book  or  pamphlet  form,  if  the  same  shall 
purport  to  be  printed  under  the  authority  of  the  common  council  of  such 
city,  shall  be  presumptive  evidence  in  all  courts  and  places,  of  the  ordi- 
nances therein  contained  and  of  the  date  of  adoption,  and  that  the  same  are 
properly  signed,  attested  and  recorded,  and  approved  by  the  mayor. 

7204.  Ordinances  etc.— Approval —Veto  —  Disapproval  —  Re- 
passage.  §  21.  Every  ordinance,  order  or  resolution  of  the  common 
council  shall,  immediately  upon  its  enrollment,  attestation  and  signature 
by  the  clerk  and  presiding  officer  thereof,  be  presented  by  the  city  clerk 
to  the  mayor,  and  a  record  of  the  time  of  such  presentment  kept  by  the 
clerk.  If  the  mayor  approves  it  he  shall  sign  ir,  and  it  shall  become  a  law. 
If  he  does  not  approve  it  he  shall  return  it  to  the  clerk,  with  his  objec- 
tions in  writing,  within  ten  days  after  receiving  it,  and  the  clerk  shall  pre* 
sent  the  same  to  the  common  council  at  its  next  meeting.  It  shall  be  the 
mayor's  official  duty  to  express,  in  writing,  his  approval  or  disapproval,  as 
hereinbefore  provided.  If  for  any  reason  the  mayor  fails  to  discharge  his 
duty  within  the  time  named,  by  approving  or  disapproving  the  same,  in 
writing,  the  same  shall  be  deemed  equivalent  to  a  disapproval,  and  in  all 
cases  of  disapproval  by  the  mayor  the  same  shall  not  become  a  law  unless 
the  body  in  which  the  measure  originated,  within  thirty  days  after  the  time 
named  for  the  mayor's  action,  again  pass  the  same  by  a  two-thirds  vote. 

7205.  Ordinance  etc.,  vote  on  —  Record  of.  §  22.  All  ordi- 
nances shall,  within  a  reasonable  time  after  their  approval  by  the  mayor, 
or  their  passage  over  his  veto,  be  recorded  in  a  book  kept  for  that  purpose 
by  the  city  clerk.  Such  record  shall  include  the  signature  of  the  presiding 
officer,  attestation  of  clerk,  and  the  mayor's  written  approval  or  disapproval, 
and  memorandum  of  its  passage  over  his  veto.  Such  record  or  certified 
copy  thereof  shall  be  presumptive  evidence  of  the  going  into  effect  of  such 
ordinance.  On  the  passage  of  any  ordinance  or  resolution  by  the  council, 
the  yeas  and  nays  shall  be  taken  and  entered  in  full  on  the  journal 

B.       POWERS  AND  DUTIES. 

7206.  Powers  of  council.  §  23.  The  common  council  shall  have 
power  to  enact  ordinances  for  the  following  purposes: 

Seal.  To  provide  a  corporate  seal,  with  appropriate  device,  for  such 
city,  to  be  affixed  to  all  instruments  or  writings  needing  authentication. ' 

Salaries.  To  fix  the  salaries  or  compensation  of  the  various  officers  and 
employes  of  such  city,  except  where  a  different  provision  is  made  in  this 
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act,  upon  this  subject:  Provided^  that  no  member  of  the  common  coun- 
cil shall  be  allowed  more  than  $200  for  each  year  of  his  services  as  such 
member,  nor  shall  any  salary  be  changed  after  the  election  or  appointment 
of  a  person  to  office,  until  his  term  expires  or  his  office  is  vacated. 

City  property.     To  protect  all  city  property,  real  and  personal. 

Contempts.  To  provide  for  the  punishment  of  contempt  and  disorder 
in  the  rooms  of  the  council  and  of  the  police  court. 

Census.     T#  authorize  a  census  of  the  city. 

Gifts,  bequests  etc.  To  receive  gifts,  donations,  bequests  and  public 
trusts,  and  to  agree  to  conditions  and  terms  accompanying  the  same  and 
bind  the  corporation  to  carry  them  out. 

Public  Comfort  and  Health. 

Nuisances.  To  declare  what  shall  constitute  a  nuisance,  to  prevent 
the  same,  require  its  abatement,  authorize  the  removal  of  the  same  by  the 
proper  officers,  and  provide  for  the  punishment  of  the  person  or  persons 
causing,  continuing  or  suffering  the  same  to  exist,  and  to  assess  the  ex- 
penses of  its  removal  against  such  person  or  persons,  and  to  provide  for 
collecting  such  expenses  either  by  placing  the  same  on  tax  duplicate  or  by 
suit. 

Street  music.  To  regulate  or  prohibit  the  use  of  hand  organs  or  in- 
struments of  any  annoying  character,  or  other  music  of  itinerant  perform- 
ers, in  the  streets,  alleys  or  public  places  of  such  city. 

Water  and  water  courses.  To  authorize  the  cleansing  and  purifi- 
cation of  water  and  water  courses  by  the  board  of  public  works,  to  prevent 
encroachment  or  injury  to  the  banks  thereof,  or  the  casting  in  to  the  same 
of  offal,  dead  animals,  logs,  rubbish,  dirt  or  impure  liquids  of  any  kind 
whatever.  For  the  purposes  of  this  paragraph,  jurisdiction  is  hereby  con- 
ferred upon  said  city  for  ten  miles  from  the  corporate  limits  thereof. 

Unwholesome  occupations.  To  regulate  the  location  and  manage- 
ment of  starch  factories,  glue  factories,  renderies,  tallow  c[h]andleries,  bone 
factories,  soap  factories,  tanneries,  slaughter  houses,  breweries,  distilleries, 
livery  stables,  foundries,  and  of  all  other  establishments  of  which  the  busi- 
ness or  trade  may  become  noxious  or  injurious  to  public  comfort  or  health; 
to  prohibit  the  erection  of  such  buildings  or  the  continuance  of  such  nox- 
ious or  injurious  occupations  therein  whenever  the  public  comfort  or  health 
requires  it.  For  the  purposes  of  this  paragraph,  such  city  is  hereby  given 
jurisdiction  for  four  miles  from  the  corporate  limits  thereof. 

Firearms  etc.  To  prevent  or  regulate  the  use  of  firearms,  fireworks, 
bonfires  or  other  things  or  practices  tending  to  endanger  persons  or 
property. 

Animals  at  large.  To  regulate  and  prohibit  the  running  at  large  of 
cattle,  horses,  swine,  fowls,  sheep,  goats,  dogs  or  other  animals;  to  author- 
ize the  impounding,  keeping,  sale  and  redemption  of  such  animals,  when 
found  in  violation  of  the  ordinances  in  such  cases  provided. 

Garbage  etc.  To  prevent  the  deposit  of  any  unwholesome  substance, 
either  on  private  or  public  property;  compel  its  removal  to  designated 
points,  and  to  require  slops,  garbage,  ashes,  and  other  waste  or  unwhole- 
some material  to  be  removed  to  designated  points,  or  to  require  the  occu- 
pants of  premises  to  place  them  conveniently  for  removal.     For  the  pur- 
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pose  of  this  paragraph,  jurisdiction  is  given  such  city  four  miles  from  the 
corporate  limits. 

Unwholesome  premises.  To  compel  the  occupants  of  any  premises, 
buildings  or  out-houses  situated  in  said  city,  or  within  four  miles  of  the 
corporate  limits  thereof,  when  the  same  has  become  filthy  or  unwholesome, 
to  abate  or  cleanse  the  same,  and  to  authorize  the  same  to  be  done  by  the 
proper  public  officers,  and  to  assess  the  expense  thereof  against  such 
property. 

Combustibles.  To  regulate  or  prevent  the  storage  of  gunpowder,  tar, 
pitch,  resin,  coal  oil,  benzine,  turpentine,  hemp,  cotton,  nitro-glycerine, 
dynamite,  giant  powder,  petroleum,  gasoline  or  gas,  or  any  product  thereof, 
or  any  other  explosive  or  combustible  material,  or  any  material  which  may 
seem  dangerous. 

Burial  of  persons.  To  regulate  the  location  and  management  of 
cemeteries  or  burial  places  within  or  without  such  city,  and  to  protect  the 
same  and  to  provide  for  the  sanctity  of  the  dead;  to  regulate  or  prohibit 
the  interment  of  bodies;  to  authorize  the  removal  of  bodies  now  or  here- 
after buried,  or  of  cemeteries  to  some  other  proper  place.  For  these  pur- 
poses such  city  shall  have  jurisdiction  for  four  miles  from  the  city  limits. 

Infectious  disease.  To  establish  quarantine  regulations.  To  author- 
ize the  removal  or  confinement  of  persons  having  infectious  or  pestilential 
diseases.  For  the  purposes  of  this  paragraph  and  the  preceding  paragraph, 
jurisdiction  is  given  such  city  for  four  miles  from  its  corporate  limits. 

Noises.  To  regulate  or  prohibit  the  ringing  of  bells,  crying  of  goods 
or  sounding  of  steam  whistles. 

Markets.  To  direct  the  location  and  regulate  the  management  of  all 
public  markets  and  market  places,  whether  established  by  the  city  or  by 
private  individuals;  to  prevent  the  offenses  of  regrating  and  forestalling. 
•  Births,  deaths,  disease.  To  regulate  and  require  reports  and  records 
of  births  and  deaths,  and  to  make  such  requirements  as  may  be  deemed 
necessary  to  prevent  the  spread  of  contagious  or  infectious  diseases. 

Meats  etc.  To  authorize  and  require  the  inspection  and  condemna- 
tion, if  unwholesome,  and  to  regulate  the  sale  of  meats,  poultry,  fish,  butter, 
oleomargarine,  cheese,  lard,  vegetables,  and  all  other  food  or  provisions. 

Weights  and  measures.  To  regulate  the  selling,  weighing,  measur- 
ing of  hay,  wood,  coal,  coke,  and  all  other  articles  sold  by  weight  or  meas- 
ure, and  to  require  dealers  to  keep  honest  weights  and  measures,  and  to 
provide  for  their  inspection  and  sealing. 

Steam  boilers  and  elevators.  To  authorize  and  require  the  inspec- 
tion and  licensing  of  steam  boilers  and  elevators,  and  to  prohibit  their  use 
when  unsafe  or  dangerous,  or  without  license. 

Fire  limits.  To  define  fire  limits  in  such  city,  and  the  character  of 
buildings  which  are  forbidden  to  be  erected  within  such  limits,  and  to  pro- 
hibit the  erection  of  buildings  in  such  city  without  a  license  first  obtained 
therefor,  and  to  regulate  the  construction  of  buildings  to  prevent  the 
spread  of  fire. 

Building.  To  authorize  and  require  the  inspection  of  buildings  and 
structures  erected,  or  to  be  erected,  or  in  process  of  erection.  To  author- 
ize the  license  therefor  to  be  revoked,  and  the  condemnation  thereof  in 
whole  or  in  part,  when  dangerous  or  insecure  in  the  opinion  of  the  depart- 
ment of  public  works,  and  to  authorize  the  same  to  be  taken  down  within 
39 
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a  specified  time  by  the  owner  thereof  or,  in  default  thereof,  to  authorize 
the  same  to  be  taken  down  at  the  said  owner's  expense  or,  in  case  of  an 
emergency,  to  authorize  the  same  to  be  taken  down  by  the  department  of 
public  works,  without  delaying  for  the  owner  to  do  so.  To  compel  per- 
sons about  to  undertake  dangerous  improvements  to  execute  bond  of  suf- 
ficient sureties,  conditioned  that  the  owner  or  contractor  will  pay  all  dam- 
ages which  may  be  sustained  by  any  person  or  property  from  such  work. 

Health.  To  make  all  regulations  which  may  be  deemed  expedient  for 
the  promotion  of  health  or  suppression  of  disease. 

Fire  escapes,  chimneys  etc.  To  regulate  the  construction  of  chim- 
neys, smoke  stacks,  hearths,  ovens;  the  erection  of  stoves  and  stove  pipes, 
boilers  and  apparatus,  used  in  buildings  or  other  places,  and  cause  the 
same  to  be  removed  or  made  secure  when  considered  dangerous;  to  com- 
pel owners  and  occupants  of  houses  and  buildings  to  make  scuttles  in  the 
roof  thereof,  with  stairs  or  ladders  leading  to  the  same,  and  to  compel  the 
erection  of  fire  escapes. 

Gas,  water  etc.  To  authorize  and  require  the  inspection  of  gas  pipes, 
water  pipes,  plumbing,  drainage,  sewage  and  electric  lines  or  wires  on 
private  property  or  elsewhere;  to  compel  them  to  be  repaired  or  made 
secure  by  the  owner  or  occupant  and,  on  failure  of  such  owner  or  occu- 
pant to  do  so,  to  authorize  or  require  the  gas  or  electric  current  to  be  shut 
off  from  the  same  until  such  repairs  are  made. 

Lumber  yards  etc.  To  regulate  and  prohibit  the  keeping  of  any 
lumber  yard  and  the  placing  or  piling  of  any  lumber,  wood  or  other  com- 
bustible material  within  the  fire  limits. 

Streets. 

Driving  on  etc     To  prevent  immoderate  or  careless  driving  or  riding*. 

Vehicles.  To  regulate  the  use  of  streets  and  alleys  by  vehicles,  and 
designate  the  kind  of  conveyances  and  vehicles  which  may  not  use  desig- 
nated streets,  which  have  been  improved,  together  with  hours  for  the  use 
of  such  streets  by  certain  specified  classes  of  vehicles. 

Impeding  use.  To  prevent  the  incumbering  of  streets,  alleys,  squares, 
sidewalks  and  crossings  with  vehicles,  horses,  or  any  substance  or  material 
interfering  with  the  free  use  of  the  same. 

Speed  on.  To  regulate  the  speed  of  horses,  wheeled  vehicles,  cars  and 
locomotives. 

Bridges,  sewers  etc.  To  regulate  and  protect  all  bridges,  culverts, 
tunnels,  viaducts,  aqueducts,  sewers,  canals  and  hydrants  wholly  or  partly 
in  said  city,  and  to  prohibit  digging  in  such  streets,  alleys  or  public  places, 
or  in  any  way  injuring,  disturbing  or  making  holes  in  the  surface  thereof. 

Sidewalks.  To  regulate  the  use  of  sidewalks  and  all  structures  in, 
under  or  over  the  same,  and  to  require  the  owner  or  occupant  of  premises 
to  keep  the  sidewalks  in  front  of  the  same  free  from  snow  and  other  ob- 
structions, and  prescribe  hours  for  cleaning  the  same. 

Sweepings  etc.  To  regulate  and  prevent  the  throwing  or  depositing  of 
sweepings,  dust,  ashes,  offal,  dirt,  garbage,  paper,  handbills,  dirty  liquids 
or  any  other  material  into  any  street,  alley  or  public  place. 

Signs,  awnings  etc.  To  regulate  and  prevent  the  use  of  streets,  side- 
walks and  public  places  for  signs,  sign  posts,  awnings,  awning  posts,  poles,. 
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horse  troughs,  steps,  railings,  entrances,  racks,  posting  handbills  and  ad-- 
vertisements,  and  display  of  goods,  wares  and  merchandise. 

Advertisements  etc.  To  regulate  and  prohibit  the  exhibition  or  car- 
rying of  banners,  placards,  advertisements,  or  handbills  on  the  streets, 
alleys,  or  public  places. 

Flags,  banners  etc.  To  regulate  and  prevent  the  flying  of  flags, 
banners  or  signs  across  the  streets  or  from  houses. 

Numbering;  houses.  To  regulate  the  numbering  of  houses  and  lots, 
and  compel  owners  to  renumber  the  same,  or  in  default  thereof  to  author- 
ize and  require  the  same  to  be  done  by  the  department  of  public  works  at 
the  owner's  expense;  such  expense  to  constitute  a  lien  upon  the  property, 
and  enforceable  as  provided  in  the  ordinance. 

Name.     To  regulate  or  change  the  name  of  streets  and  parks. 

Sewer,  gas  and  water  connections.  To  regulate  the  making  of 
private  connections  with  sewer,  gas  and  water  pipes  and  to  compel  owners 
of  property  to  bring  such  connections  inside  of  the  curb  of  streets  before 
permanent  improvement  thereof,  and  in  default  of  the  owners  making  such 
connections,  to  authorize  the  city  to  do  so  at  the  owner's  expense.  And 
to  make  such  expense  a  lien  on  the  property  and  collectible  in  the  same 
manner  that  expenses  for  sprinkling  streets  are  collectible. 

Occupations. 

Vehicles.  To  regulate  and  license  the  use  of  coaches,  hacks,  drays, 
and  all  other  vehicles  for  the  transportation  of  passengers,  freight  or  other 
articles  to  or  from  points  within  said  city,  for  hire  or  pay. 

Theaters  etc.  To  regulate,  license,  tax,  restrain  or  prohibit  theatrical 
and  all  other  exhibitions,  shows  or  entertainments  for  which  money  is  de- 
manded or  received:  Provided,  that  lectures  on  scientific,  historic,  benev- 
olent, artistic,  religious  or  literary  subjects,  and  apparatus  for  the  elucida- 
tion of  the  same,  and  specimens  of  fine  art,  shall  not  be  deemed  to  be 
within  this  provision.  t 

Runners.  To  license,  tax,  regulate  or  prohibit  runners  at  railroad  sta- 
tions and  other  places  for  stages,  cars,  public  houses  or  other  things  or 
persons. 

Auction.  To  regulate  the  sale  of  all  kinds  of  property  at  auction  in 
the  streets,  stores,  shops  or  elsewhere  in  the  city,  and  to  license  auctioneers. 

Gas,  water,  electricity.  To  license,  tax,  regulate  and  prohibit  the 
supply,  distribution  and  consumption  of  artificial  and  natural  gas,  of  water 
and  of  electricity,  and  to  fix  the  prices  thereof. 

Peddlers,  pawnbrokers  etc.  To  license,  tax,  regulate,  suppress  and 
prohibit  hawkers  and  itinerant  dealers,  peddlers  and  pawnbrokers,  and  to 
revoke  such  license  at  pleasure. 

Hackmen,  carters  etc.  To  license,  tax  and  regulate  public  hack- 
men,  draymen,  omnibus  drivers,  carters,  cabmen,  porters,  expressmen,  bill 
posters  and  all  other  persons  pursuing  like  occupations  and  to  prescribe 
their  compensation. 

Inns,  restaurants  etc.  To  license,  tax,  regulate  or  prohibit  all 
inns,  taverns,  hotels,  restaurants  or  other  places  used  or  kept  for  public 
entertainment. 
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•  Liquors.  To  license,  tax  and  regulate  the  selling  or  giving  away  of 
any  spirituous,  vinous  or  malt  liquor;  and,  to  tax,  license  and  regulate 
places  where  such  liquors,  or  either  of  them,  are  manufactured  or  stored, 
or  where  such  liquors,  or  either  of  them,  are  to  be  used  on  the  premises 
where  given  away,  sold,  stored  or  manufactured;  but,  such  license  shall  not 
exceed  the  amount  provided  by  the  laws  of  this  state  for  other  cities  thereof. 
For  the  purposes  of  this  section,  jurisdiction  is  given  such  city  for  four 
miles  from  its  corporate  limits. 

Distilleries  etc.  To  tax,  license,  and  regulate  distilleries  and  breweries, 
and  the  depots  or  agencies  established  in  said  city  of  all  breweries  and 
distilleries. 

Livery  stables  6tc.  To  regulate  and  license  lumber  yards,  livery 
stables  and  public  scales. 

Junk  stores  etc.  To  tax,  license  and  regulate  second  hand  and  junk 
stores,  and  to  forbid  their  purchasing  or  receiving  from  minors  any  article 
whatever,  without  the  consent  of  their  parents  or  guardians. 

Dogs.  To  license,  tax,  regulate  and  prohibit  the  keeping  or  harboring 
of  dogs. 

Cows  etc.  To  license,  tax,  regulate  and  prohibit  dairies  and  the  keep- 
ing of  milch  cows.^ 

wheeled  vehicles.  To  license,  tax  and  regulate  wheeled  vehicles; 
provided  that  the  funds  derived  therefrom  shall  be  applied  only  to  the 
maintenance  and  repair  of  streets  and  alleys. 

Temporary  stores  etc.  To  license,  tax  and  regulate  branch  stores 
or  establishments,  and  all  other  concerns  established  in  said  city  for  tem- 
porary business  only. 

Morals. 

Public  peace.  To  preserve  peace  and  good  order,  prevent  vice  and 
immorality,  quiet  riots  and  dispel  disorderly  assemblages. 

Gaming  etc.  To  suppress  gaming  and  gaming  houses  and  places  and 
houses  of  ill  fame  or  assignation,  or  houses  kept  for  any  immoral  purpose; 
to  prohibit  and  destroy  any  instruments  and  devices  pf  gaming,  and  to  re- 
strain fraudulent  practices. 

Sports  and  games.  To  license,  tax,  regulate,  restrain  or  prohibit  all 
tables,  alleys,  machines,  devices  or  places  of  any  kind  for  sports  or  games. 

Bathing.  To  regulate  the  time  and  place  of  bathing  in  the  rivers  or 
public  waters  of  such  city;  to  direct  the  location  and  management  of  pub- 
lic bath  houses,  to  license  the  same  or  to  require  the  same  to  be  closed,  if 
deemed  expedient. 

Vagrants,  mendicants  etc.  To  restrain  and  punish  vagrants,  mendi- 
cants, street  beggars,  common  prostitutes  and  their  associates,  thieves  and 
criminals  or  persons  known  or  reputed  to  be  such.  For  the  purposes  of 
the  last  five  paragraphs,  such  city  is  given  jurisdiction  for  four  miles  from 
the  limits  thereof. 

Cruelty.     To  prohibit  cruelty  to  animals. 

Drainage. 

Pollution  ol  streams.  To  keep  open  rivers,  streams  or  water  ways, 
prevent  the  waters  thereof  from  pollution;  jurisdiction  for  these  purposes 
being  given  such  city  for  ten  miles  from  its  corporate  limits. 
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Diversion  of  waters.  To  provide  for  change  in  the  course  of  streams, 
rivers  or  water  ways,  passing  through  or  bordering  upon  the  corporate  lim-* 
its  thereof,  and  to  authorize  the  exercise  of  the  power  of  eminent  domain, 
either  within  or  without  such  city,  for  the  purpose  of  securing  a  new  course 
for  such  stream,  river  or  water  way. 

Surface  or  under  drains.  To  provide  on  what  terms  real  estate  in 
such  city  may  be  drained  by  means  of  surface  or  under  drains,  over  and 
across  other  real  estate  therein,  or  within  four  miles  thereof. 

Railroads. 

Crossings,  guards  etc.  To  secure  the  safety  of  citizens  and  others, 
in  the  running  of  trains,  in  or  through  such  city;  to  require  persons  or  cor- 
porations, owning  or  operating  railroads,  to  fence  their  respective  railroads, 
to  construct  cattle  guards,  street  crossings,  and  viaducts,  and  public  roads, 
and  to  keep  the  same  in  repair  and  safe  condition  for  persons  on  foot,  in 
vehicles,  or  otherwise;  to  keep  flagmen  at  railroad  crossings,  and  provide 
protection  against  injury  to  persons  or  property  from  the  operation  of  said 
railroads. 

Grades,  sewers,  crossings  etc.  To  authorize  and  require  railroad 
companies  to  change  the  location,  grade  and  crossings  of  their  respective 
railroads;  to  compel  them  to  raise  or  lower  their  railroad  tracks  to  conform 
to  any  grade  which  may  be  established  by  such  ordinance;  to  compel  per- 
sons or  companies  owning  or  operating  railroads  to  construct  bridges,  via- 
ducts or  tunnels,  and  approaches  thereto,  across  their  respective  railroads 
or  rights  of  way,  at  street  or  alley  crossings;  to  compel  railroad  companies 
to  make  and  keep  open  and  in  repair  ditches,  drains,  sewers  and  culverts, 
along  and  under  their  respective  tracks. 

Street  cleaning  etc.  To  require  railroad  corporations,  or  persons 
owning  or  operating  railroads  to  keep  gutters  and  street  crossings  clean 
along  their  right  of  way. 

Track  laying.  To  prohibit  the  laying  of  any  railroad  track  across  any 
street  or  alley  or  public  place,  without  permission  first  obtained  therefor 
from  the  department  of  public  works,  and  to  provide  for  the  taking  up  and 
removing  any  track  so  laid,  without  notice,  and  charge  the  expense  thereof 
against  the  offending  person  or  corporation. 

Track  removal.  To  require  any  person  or  company,  owning  or  oper- 
ating any  railroad,  to  take  up  and  change  the  location  of  any  railroad  track 
or  switch  heretofore  or  hereafter  laid  within  the  limits  of  said  city. 

Public  Enterprises. 

Police  and  firemen.  To  regulate  and  protect,  except  as  otherwise 
herein  provided,  fire  engines,  hose,  hodk  and  ladders  and  all  other  property 
or  apparatus  belonging  to  or  used  by  the  police  or  fire  department;  and  to 
prevent  interference  with  the  members  of  the  police  or  fire  departments 
while  on  duty. 

Public  places.  To  authorize  the  closing  of  any  street,  alley  or  public 
place,  or  part  thereof,  whenever  the  public  safety  may  require. 

Propertyi  sale  of.  To  authorize  the  alienation  and  conveyance  of 
any  property,  real  or  personal,  belonging  to  such  city:  Provided^  that  no 
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such  property  shall  be  sold  until  the  same  has  been  appraised  by  three  dis- 
interested freeholders  of  such  city,  appointed  by  the  judge  of  the  circuit 
court,  in  the  county  where  such  city  is  located,  neither  of  said  appraisers 
to  be  officers  or  employes  of  such  city,  and  their  sworn  valuation  in  writ- 
ing returned  to  the  mayor.  No  sale  or  conveyance  shall  be  made  for  a  less 
sum  than  such  appraisement,  and  in  the  case  of  real  estate,  only  by  a  two- 
thirds  vote  of  the  common  council. 

Hospitals,  markets  etc.  To  regulate  pounds,  market  houses,  market 
places,  houses  of  refuge,  pest  houses,  hospitals,  dispensaries,  engine  houses, 
and  all  other  public  city  institutions. 

Miscellaneous. 

Party  wall — Fences.  To  regulate  the  building  of  party  wallsand  par- 
tition fences,  prescribe  in  what  proportion  adjoining  owners  shall  bear  the 
expense  of  the  same,  in  what  manner  such  expense  shall  be  levied  and  col- 
lected and  to  define  the  terms  upon  which  partition  walls  already  estab- 
lished may  be  used  by  adjoining  owners. 

Jurisdiction.  To  carry  out  the  objects  of  the  corporation,  not  herein- 
before particularly  specified:  Provided,  that  such  ordinances  are  not  incon- 
sistent with  the  laws  of  the  state.  Where  jurisdiction  is  given  by  this  act 
to  such  city  beyond  its  corporate  limits,  the  same  shall  not  extend  to  any 
point  within  the  corporate  limits  of  any  other  municipal  corporation,  except 
in  matters  relating  to  public  health  and  pollution  of  watercourses. 

C.      MISCELLANEOUS. 

7207.  Ordinance  —  Penalty,  limit  of.  §  24.  In  every  ordinance 
which  the  common  council  shall  pass,  there  may  be  imposed  a  penalty  for 
the  violation  or  non  performance  thereof.  This  penalty  may  be  either  a 
forfeiture  of  money,  or  a  fine  or  imprisonment,  or  both  of  the  last  two: 
Provided,  that  no  penalty  or  fine  shall  exceed  five  hundred  dollars  ($500), 
and  no  imprisonment  shall  exceed  six  months  for  one  offense. 

7208.  Penalty,  enforcement  of.  §  25.  The  city  council  shall  have 
power  to  provide  by  ordinance  for  the  imprisonment  of  any  person  against 
whom  a  penalty,  fine  or  cost  for  violation  of  any  penal  ordinance  shall  have 
been  adjudged,  until  such  fine,  penalty  and  costs  are  fully  paid  or  replevied; 
also,  to  compel  the  enforcement  of  manual  labor  by  such  defendant  and 
by  persons  sentenced  to  imprisonment,  by  the  use  of  sufficient  force  and 
means. 

720JJ.  Executive  functions  not  assume  —  Officer  etc.  never 
appoint.  §  26.  Whenever  any  executive  or  administrative  function  shall 
be  required  to  be  performed  by  any  ordinance  or  resolution  of  such  com- 
mon council,  the  same  shall  be  performed  by  the  proper  executive  depart- 
ment, and  not  by  said  council.  No  new  department  shall  be  created. 
Said  ordinance  shall  designate  the  department  which  is  to  perform  the 
duties  thereunder;  but  if  such  designation  is  not  made,  either  by  statute  or 
ordinance  or  resolution,  the  mayor  shall  assign  such  duties  to  the  proper 
department.  The  council  shall  not  elect  or  appoint  any  person  to  any 
office  or  employment  whatever. 
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D.      INVESTIGATION    AND   IMPEACHMENT. 

72x0.  Impeachment  of  officers — Powers  of  investigation  — 
Refusal  to  testify  —  Procedure.  §27.  The  common  council  shall 
have  power  to  supervise  and  investigate  all  departments,  officers  and  em- 
ployes of  the  government  of  such  city,  and  to  examine  into  any  charges 
preferred  against  the  same,  and  into  the  affairs  of  any  corporation,  depart- 
ment or  board  in  which  the  city  may  be  interested,  or  with  which  it  may 
have  entered  into  a  contract,  or  may  be  about  so  to  do.  It  shall  have 
power  of  access  to  all  records  thereto  pertaining,  and  power  to  compel  the 
attendance  of  witnesses,  and  the  production  of  books,  papers  and  other 
evidence,  at  any  meeting  of  the  body,  or  any  committee  thereof,  and  for 
that  purpose  may  issue  subpoenaes  and  attachments  in  any  case  of  inquiry, 
investigation  or  impeachment,  and  cause  the  same  to  be  served  and  exe- 
cuted in  any  part  of  the  county  where  such  city  is  located.  If  any  witness 
shall  refuse  to  testify  as  to  any  fact  within  his  knowledge,  or  to  produce 
any  books  or  papers  within  his  possession,  or  under  his  control,  required 
to  be  used  as  evidence  in  any  such  case,  the  clerk  of  the  body,  by  whose 
authority  such  witness  was  subpoenaed,  if  so  directed  by  the  body,  or  com- 
mittee holding  the  investigation,  shall  forthwith  report  the  facts  relating  to 
such  refusal  to  the  circuit  or  superior  court  in  such  county,  or  the  judge 
thereof,  and  all  questions  arising  upon  such  refusal  and,  also,  upon  any 
new  evidence  not  included  in  such  first  report  (which  new  evidence  may 
be  offered  either  in  behalf  or  against  such  witness),  shall  at  once  be  heard 
by  such  court  or  judge.  If  the  court  or  judge  determine  that  the  testi- 
mony or  evidence  required  by  such  witness  is  competent  and  relevant,  and 
material,  and  ought  to  be  given  or  produced  by  the  witness,  the  court  or 
judge  shall  make  an  order  requiring  the  witness  to  testify,  or  to  produce 
books  and  papers,  or  both.  In  case  of  a  refusal  to  comply  with  such  order, 
the  court  or  judge  shall  have  power  to  commit  the  witness  or  otherwise 
punish  him  for  contempt,  as  provided  for  in  the  laws  governing  contempt 
of  court  in  this  state.  No  witness  shall  be  excused  from  testifying  in  any 
criminal  proceeding,  or  in  any  investigation  or  inquiry  before  the  council 
or  any  committee  thereof,  or  any  officer  of  the  city  having  the  right  to  con- 
duct the  investigation,  touching  his  knowledge  of  any  offense  committed 
against  the  provisions  of  this  act,  or  of  any  ordinance  passed  in  pursuance 
thereof,  or  continued  in  force  by  this  act.  But,  such  testimony  shall  not  be 
used  against  him  in  any  criminal  prosecution  whatever. 

7211.  Charges  written  —  Council  try  — Vote  to  remove.  §  28. 
Whenever  any  written  charges  shall  have  been  adopted  by  the  council  or 
any  committee  thereof,  against  any  officer,  employe  or  department  of  the 
corporation,  except  members  of  the  council,  the  same  shall  be  heard  by  the 
council,  under  such  regulations  as  may  be  prescribed  by  ordinance.  It 
shall  require  a  two-thirds  vote  to  impeach  or  remove  an  officer  or  employe. 

E.       FINANCIAL. 

7212.  Tax  levy,  annual  rate  —  Assessment  —  Collection.  §  29. 

The  common  council  shall  [have]  power  to  order  and  direct  the  levy  of  an 
annual  tax,  not  exceeding  the  rate  of  ninety  cents  upon  every  one  hundred 
dollars  ($100)  of  valuation  for  any  one  year,  as  shown  by  the  tax  duplicate 
for  the  current  year,  one-tenth  of  which  shall  be  set  aside  and  used  exclu- 
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sively  for  the  making  and  repairing  of  streets  and  alleys  and  to  manage  the 
finances  of  the  city,  subject,  however,  to  the  powers  and  duties  herein 
prescribed  in  respect  to  the  several  executive  departments  created  by  this 
act.  The  assessment  of  property  and  collection  of  taxes  shall  be  made  as 
now  provided  by  law:  Provided,  that  all  real  estate,  within  the  limits  of 
such  city,  not  exempt  from  taxation  by  the  laws  of  this  state,  shall  be  as- 
sessed at  its  fair  cash  value,  without  discrimination  in  the  valuation  of  lands 
used  for  agricultural  purposes  within  the  limits  of  such  city. 

7213.  Loans,  limit  of —  Purpose,  limitation.  §  30.  The  common 
council  shall  have  power  to  borrow  money  to  an  amount  not  exceeding  two 
per  cent.  (2  per  cent.)  of  the  taxable  property  of  such  city,  as  the  same 
may  appear  on  the  tax  duplicate  of  such  city  for  the  year  in  which  such 
loan  shall  be  effected:  Provided,  that  the  entire  money  borrowed  shall  not, 
at  any  time,  exceed  two  per  cent.  (2  per  cent.)  of  the  taxable  property  of 
such  city.  Such  loans  may  be  made  only  for  the  purpose  of  procuring 
money  to  be  used  in  the  legitimate  exercise  of  the  corporate  powers  of  such 
city  and  for  the  payment  of  legitimate  corporate  debts. 

7214.  Bonds,  interest,  time — Ordinance  for,  contents  of— Sale. 
§  31.  Such  ordinance  for  loans  may  authorize  the  issue  of  bonds  or  other 
city  obligation,  negotiable  or  not,  bearing  interest  at  a  rate  not  exceeding  6 
per  cent.,  and  running  not  to  exceed  thirty  years.  Such  ordinances  shall 
provide  for  the  time  and  manner  of  advertising  the  sale  of  such  bonds  or 
other  securities,  and  of  the  receipt  of  bids  for  the  same,  together  with  the 
mode  and  terms  of  sale.  All  duties  with  regard  to  the  preparation,  adver- 
tisement, negotiation  and  sale  of  such  bonds  or  other  securities  shall  be 
performed  by  the  head  of  the  department  of  finance.  Said  officer,  after 
causing  such  bonds  to  be  properly  executed,  shall  deliver  the  same  to  the 
city  treasurer,  taking  his  receipt  therefor  and,  upon  the  conclusion  of  the 
contract  for  the  sale  of  such  bonds  or  other  securities,  shall  certify  to  the 
treasurer  the  amount  which  the  purchaser  is  to  pay  for  the  same,  together 
with  the  name  of  the  purchaser.  And,  thereupon  it  shall  be  the  duty  of  the 
treasurer  to  receive  from  the  purchaser  the  amount  so  certified  by  the  head 
of  the  department  of  finance,  and  to  deliver  the  bonds  or  other  securities 
to  the  purchaser,  taking  his  receipt  therefor.  The  treasurer  and  the  head 
of  the  department  of  finance,  shall  thereupon  each  make  a  report  of  his 
proceedings  to  the  mayor. 

7215.  Temporary  loans— Limit  on.  §  32.  Temporary  loans 
may  be  authorized  by  ordinance  of  the  common  council  in  anticipation  of 
the  revenue  of  the  city  for  the  current  and  following  year,  and  payable 
within  that  period;  but,  the  aggregate  amount  of  such  temporary  loan  in 
any  fiscal  year  shall  not  exceed  the  amount  of  the  city  tax  levy  for  the  same 
year.  No  temporary  or  other  loan  upon  the  revenue  of  any  current  or 
succeeding  year  shall  be  made  until  all  temporary  loans  upon  the  revenue 
of  any  preceding  year  shall  have  been  fully  paid. 

7216.  Refunding  bonds.  §  33.  The  common  council  shall  have 
power  to  authorize  the  issue  and  sale  of  refunding  bonds,  in  order  to  raise 
money  to  take  up  any  outstanding  bonds  of  such  city,  or  to  exchange  with 
the  holders  of  such  outstanding  bonds.  The  same  shall  be  governed  by 
the  provisions  of  the  second  preceding  section,  so  far  as  the  same  are  ap- 
plicable. 


Digitized  by  LjOOQlC 


313  City  of  100,000  —  Charter.  §§  7217-7221 

7217.  Warrant  or  order— Forbidden,  when.  g  34.  No  order  or 
warrant  shall  be  drawn  against  the  funds  of  such  city,  in  the  hands  of  the 
treasurer  or  other  officer,  unless  an  appropriation  has  been  made  by  ordi- 
nance of  money  for  such  purpose  which  is  not  exhausted,  or  unless  the 
same  shall  be  for  a  salary  fixed  by  statute  or  ordinance,  or  for  payment  of 
any  judgment,  which  such  city  is  compelled  to  pay. 

7218.  Evidences  of  debt  —  Interest  payable,  when.  §  35.  All 
bonds  or  other  city  securities  offered  for  sale,  pursuant  to  the  provisions 
of  this  act,  may  bear  annual  interest  not  exceeding  six  per  cent.  (6  per 
cent.),  may  run  not  longer  than  thirty  years,  and  may  contain  an  option 
allowing  such  city  to  redeem  the  same  at  earlier  specified  dates,  in  whole 
or  in  part,  if  so  directed  in  the  ordinance  authorizing  such  issue. 

7219.  Tax  levy— Appropriations— Failure  to  pass.  §36.  If 
the  common  council  for  any  year  shall  fail  to  pass  ordinances  fixing  the 
annual  tax  levy  and  appropriating  money  for  the  various  executive  depart- 
ments by  or  before  the  first  day  of  October  in  any  year,  then  and  in  that 
case  the  appropriations  made  for  such  department  or  departments  for  the 
preceding  year  shall  be  deemed  to  be  continued  and  renewed  for  the  cur- 
rent year,  and  the  tax  levy  of  the  preceding  year  continued. 

F.       ANNEXATION. 

7220.  Boundary,  how  defined  —  Effect  —  Contiguous  territory 
—  Annexing*  of — Publication.  §  37.  The  common  council  shall  have 
power,  by  ordinance,  to  declare  and  define  the  entire  corporate  boundaries 
of  such  city,  and  such  ordinance,  properly  certified,  shall  be  conclusive 
evidence,  in  any  court  or  proceeding,  of  the  boundaries  of  such  city,  except 
as  provided  in  the  next  section.  Such  ordinance  defining  the  entire  city 
boundary  may  include  contiguous  territory,  whether  platted  or  not,  not 
previously  annexed  (and  such  annexation  shall  be  binding,  unless  such 
newly  annexed  territory  shall  be  within  the  limits  of  another  town  or  city, 
in  which  case  there  may  be  an  appeal,  as  hereinafter  provided).  Said  com- 
mon council  may,  also,  by  separate  ordinance,  not  purporting  to  define  the 
entire  boundaries  of  such  city,  annex  contiguous  territory,  whether  platted 
or  not,  to  such  city,  and  a  certified  copy  of  such  ordinance  shall  be  con- 
clusive evidence  in  any  proceeding  that  the  territory  therein  described  was 
properly  annexed  and  constitutes  a  part  of  such  city,  except  as  provided  in 
the  next  section.  Immediately  after  the  passage  of  every  such  ordinance, 
as  is  provided  for  in  this  section,  the  same  shall  be  published  for  at  least 
two  consecutive  weeks  in  a  daily  newspaper  of  general  circulation  published 
in  such  city. 

7221.  Annexation,  appeal  from  —Jurisdiction  of —Summons — 
Hearing:,  judgment  final  —  Costs  —  Record.  §38.  Whenever  such 
territory  is  annexed  to  such  city,  as  provided  in  the  foregoing  section, 
whether  by  general  ordinance  defining  the  city  boundaries,  or  by  special 
ordinance  for  the  purpose  of  annexing  territory,  and  such  territory  so 
sought  to  be,  annexed  is  unplatted  ground,  or  lies  within  the  corporate 
limits  of  any  other  town  or  city,  an  appeal  may  be  taken  from  such  annex- 
ation, by  one  or  more  resident  freeholders,  in  the  territory  sought  to  be 
annexed,  filing  their  remonstrance  in  writing  against  such  annexation,  to- 
gether with  a  copy  of  such  ordinance,  in  the  circuit  or  superior  courts  of 
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the  county  where  such  territory  is  situated,  within  ten  days  after  the  last 
publication  provided  for  in  the  preceding  section;  such  written  remon- 
strance or  complaint  shall  state  the  reason  why  such  annexation  ought  not 
in  justice  to  take  place.  Notice  of  such  proceedings  by  way  of  summons 
shall  be  served  upon  the  proper  officer  of  the  city  seeking  to  make  annex- 
ation, and  such  city  shall  become  defendant  in  such  cause,  and  shall  be 
required  to  appear  and  answer  as  in  other  cases.  The  court  shall  there- 
upon proceed  to  hear  and  determine  such  appeal  without  the  intervention 
of  a  jury,  and  shall  give  judgment  upon  the  question  of  such  annexation 
according  to  the  evidence  which  either  party  may  introduce,  relevant  to  the 
issue.  If  the  court  should  be  satisfied  upon  the  hearing  that  less  than  75 
per  cent,  of  the  resident  freeholders  of  the  territory  sought  to  be  annexed 
have  remonstrated,  and  that  the  adding  of  such  territory  to  the  city  will  be 
for  its  interest  and  will  cause  no  manifest  injury  to  the  persons  owning  real 
estate  in  the  territory  sought  to  be  annexed,  he  shall  so  find,  and  said  an- 
nexation shall  take  place.  If  the  court  shall  be  satisfied  that  75  per  cent, 
or  more  of  the  resident  freeholders  in  the  territory  sought  to  be  annexed 
have  remonstrated,  then  such  annexation  shall  not  take  place,  unless  the 
court  shall  find  from  the  evidence  that  the  prosperity  of  such  city  and  terri- 
tory will  be  materially  retarded  and  the  safety  of  the  inhabitants  and  prop- 
erty thereof  endangered  without  such  annexation.  In  case  the  court  shall 
so  find  the  annexation  shall  take  place,  notwithstanding  the  remonstrance. 
Such  decision  shall  be  final,  and  no  appeal  shall  lie  therefrom,  nor  shall  the 
laws  touching  change  of  venue  from  the  county  apply.  But,  changes  of 
venue  from  the  judge  may  be  had  as  in  other  cases.  Costs  shall  follow 
judgment.  Pending  such  appeal,  and  during  the  time  within  which  such 
appeal  may  be  taken,  such  territory  sought  to  be  annexed  shall  not  be 
deemed  a  part  of  the  annexing  city.  Upon  the  determination  of  such 
appeal,  the  judgment  shall  particularly  describe  the  ordinance  upon  which 
the  appeal  is  based,  and  it  shall  be  the  duty  of  the  county  clerk  to  forth- 
with deliver  a  certified  copy  of  such  judgment  to  the  clerk  of  such  city, 
who  shall  record  the  same  in  the  ordinance  record,  and  make  a  cross  refer- 
ence to  the  page  thereof  upon  the  margin  where  such  original  ordinance 
was  recorded.  In  case  the  decision  is  adverse  to  such  annexation,  no  fur- 
ther annexation  proceedings  for  such  territory  shall  be  lawful  for  two  years 
after  the  rendition  of  such  judgment.  # 

7222.  Annexing:  municipality  —  Franchises  —  Property.  §  39. 
No  such  annexation  shall  be  made,  under  the  foregoing  sections,  of  a  part 
of  the  territory  of  any  other  incorporated  town  or  city,  but  only  of  the 
whole  corporate  territory  thereof.  In  case  of  such  annexation,  the  two  cor- 
porations shall  be  deemed  to  be  consolidated,  and  the  consolidated  corpo- 
ration shall  be  bound  for  all  the  debts  and  liabilities,  and  shall  be  the  owner 
of  all  corporate  property,  franchises  and  rights  of  every  nature,  of  both  of 
such  municipal  corporations. 

7223.  Disannexing  territory  —  Prior  indebtedness.  §  40.  The 
common  council  shall  have  power  by  ordinance  to  disannex  and  throw  out 
any  territory  forming  a  part  of  the  corporate  limits  of  such  city,  upon  a 
petition  of  a  majority  of  the  freeholders  resident  therein;  but,  such  disan- 
nexation  shall  not  relieve  such  territory  from  being  taxed  for  the  purpose 
of  paying  any  city  indebtedness,  existing  before  such  disannexation,  nor  the 
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interest  thereon,  nor  any  new  securities  issued  to  refund  such  indebtedness, 
nor  the  interest  thereon. 

EXECUTIVE. 

7224.  Executive,  how  constituted.  §  41.  The  executive  and  ad- 
ministrative authority  of  such  city  shall  be  vested  in  a  mayor,  city  clerk, 
the  departments  hereinafter  created,  or  referred  to,  and  such  other  officers 
as  may  hereafter  be  appointed  by  virtue  of  this  act. 

7225.  Mayor  — Clerk— Election.  §42.  There  shall  be  chosen  at 
each  general  election,  hereinbefore  provided  for,  by  the  voters  of  said  city, 
a  mayor  and  a  city  clerk,  each  of  whose  terms  of  office  shall  commence  at 
12  o'clock,  noon,  on  the  Thursday  next  after  their  election,  and  shall  con- 
tinue two  years,  or  until  his  respective  successor  is  elected  and  qualified, 
except  as  herein  otherwise  provided.  No  person  shall  be  qualified  for  the 
office  of  mayor  who  has  not  been  a  citizen  and  resident  of  such  city  for 
three  years  previous  to  his  election,  and  who  is  not  at  least  twenty-five  (25) 
years  of  age. 

7226.  Mayoralty— Vacancy  —  Special  election.  §  43.  In  case  of 
a  vacancy  occurring  in  the  office  of  mayor,  from  death,  resignation  or 
otherwise,  more  than  six  (6)  months  before  a  general  election  shall  occur,  it 
shall  be  the  duty  of  the  acting  mayor  to  take  official  notice  thereof  and, 
within  ten  (10)  days  thereafter,  issue  his  proclamation  calling  for  a  special 
election  by  the  voters  of  such  city,  at  a  date  therein  named,  not  later  than 
forty  (40)  days,  nor  earlier  than  twenty-five  (25)  days  after  the  issuance  of 
such  proclamation,  to  fill  such  vacancy  or  vacancies.  Such  special  election 
shall  be  governed  by  the  laws  and  regulation  governing  general  elections. 

7227.  Mayor's  disability  etc.  —  Comptroller  act.  §  44.  In  case  of 
a  vacancy  in  the  office  of  mayor,  from  death,  resignation  or  otherwise,  or 
in  case  of  disability  on  the  part  of  the  mayor  to  perform  the  duties  of  his 
office,  the  city  comptroller  shall  perform  the  duties  of  acting  mayor  and 
be  entitled  to  his  salary  for  the  time  being:  Provided,  that  during  the  time 
of  performing  such  duties  of  acting  mayor  he  shall  not  perform  any  duties 
as  comptroller. 

7228.  Mayor  —  Duties  —  Removal  of  officer  —  Veto  power. 
§  45.  It  shall  be  the  duty  of  the  mayor: 

.  To  cause  the  ordinances  of  the  city  and  the  laws  of  the  state  to  be  exe- 
cuted and  enforced. 

To  communicate  to  the  council,  at  least  once  a  year,  a  statement  of  the 
finances  and  general  condition  of  city  affairs,  and  also  such  information  in 
relation  to  the  same  as  he  may  be  called  upon  to  furnish  from  time  to  time. 

To  make  such  recommendations  in  writing,  by  message  to  the  council, 
as  he  may  deem  expedient. 

To  call  special  meetings  of  the  council,  when  the  same  shall  be  expedient. 

To  perform  such  duties  of  an  executive  or  administrative  character  as 
may  be  prescribed  by  law,  and  he  shall  be  responsible  for  the  good  order 
and  efficient  government  of  the  city. 

To  fill,  by  appointment,  vacancies  for  unexpired  terms  in  the  offices  of 
city  clerk  and  police  judge. 

To  appoint  the  heads  of  departments,  as  hereinafter  created,  who  shall 
hold  office  until  their  successors  are  appointed  and  qualified:  Provided,  that 
the  mayor  may  at  any  time  suspend  or  remove  from  office  any  or  all  of  such 
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persons,  whether  appointed  by  him  or  his.predecessors,  by  notifying  them 
to  that  effect  and  sending  a  message  to  the  council  stating  in  writing  his 
reasons  for  such  removal. 

To  sign  all  bonds,  deeds  and  written  contracts  of  the  corporation,  and 
all  licenses  issued  pursuant  to  law  by  any  department,  and  to  revoke  or 
suspend  any  such  license. 

To  approve  or  disapprove,  in  writing,  within  ten  (10)  days  after  receiv- 
ing the  same  every  ordinance  or  resolution  of  the  council,  and  he  shall 
transmit  to  the  body  in  which  the  same  originated  within  such  time  a  mes- 
sage, announcing  such  approval  or  veto.  In  case  of  a  veto,  he  shall  state 
in  writing  his  reasons  therefor,  and  such  resolution  or  ordinance  shall  not 
become  operative  unless  the  same  is  passed  over  such  veto,  by  a  two-thirds 
vote  of  the  common  council:  Provided,  that  in  ordinances  appropriating, 
money  or  levying  a  tax  or  taxes,  the  mayor  may  approve  or  disapprove  of 
the  separate  items  of  such  appropriation  or  levy.  Jn  case  of  disapproval 
of  any  item  or  items,  and  approval  of  the  remainder  of  the  ordinance,  so 
much  of  the  same  as  is  approved  shall  be  law  and  operative,  and  those 
items  which  are  disapproved  shall  not  become  law  and  operative  unless 
passed  over  his  veto  by  a  two- thirds  vote  as  above  provided. 

To  call  together  the  heads  of  departments,  except  of  assessment  and 
collection,  for  consultation  and  advice  upon  the  affairs  of  the  city  at  least 
once  a  month,  and  to  call  on  the  heads  of  all  departments  for  reports  from 
the  same,  which  it  shall  be  their  duty  to  prepare  and  submit  in  writing. 
Records  shall  be  kept  of  such  meetings  above  provided  for,  and  rules  and 
regulations  shall  be  adopted  thereat  for  the  administration  of  the  affairs  of 
the  city  departments,  not  inconsistent  with  any  law  or  ordinance,  which 
regulations  shall  prescribe  a  common  and  systematic  method  of  ascertain- 
ing the  comparative  fitness  of  applicants  for  office,  position  and  promotion, 
and  of  selecting,  appointing  and  promoting  those  found  to  be  best  fitted, 
except  in  the  department  of  public  safety,  without  regard  to  political  opin- 
ions or  services. 

To  appoint,  as  often  as  he  thinks  proper,  three  competent  persons  to 
examine,  without  notice,  the  accounts  of  any  department,  officer  or  em- 
ploye, and  the  money,  securities  and  property  of  the  city  in  their  possession 
or  charge,  and  report  the  result  of  such  investigation. 

7229.  Mayor's  salary.  §  46.  The  mayor  of  such  city  shall  be  paid 
an  annual  salary  of  four  thousand  dollars,  which  may  be  increased  by  ordi- 
nance to  any  amount  not  exceeding  five  thousand  dollars. 

7230.  Clerk— Deputy— Salary— Fees.  §  47.  The  clerk  of  such  city 
shall  be  the  clerk  of  the  common  council  and  may  appoint  one  or  more  depu- 
ties, at  his  own  expense,  to  assist  him.  He  shall  keep  the  records  of  the  pro- 
ceedings of  said  body.  Said  city  clerk  shall  have  charge  of  all  the  papers 
relating  to  the  business  of  said  common  council,  shall  prepare  and  keep  an 
ordinance  book,  as  elsewhere  provided  in  this  act,  shall  have  charge  of  all 
documents  and  books,  the  keeping  of  which  may  be  intrusted  to  him  by 
statute  or  ordinance,  shall  keep  the  city  seal,  and  shall  perform  all  other 
duties  prescribed  by  law  or  incident  to  his  office.  He  shall  receive  a  salary 
of  three  thousand  dollars  ($3,000)  per  year  for  all  such  services,  and  shall 
not  receive  any  other  compensation,  fee  or  perquisite,  except  for  furnish- 
ing certified  copies  of  the  records  in  his  possession,  which  shall  be  received 
as  evidence  in  any  proceeding,  and  for  which  the  said  clerk  shall  receive 
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like  fees  as  paid  to  the  county  clerks  for  similar  services.  Said  city  clerk 
shall  also  be  the  clerk  of  the  police  court.  Said  clerk  shall  deliver  over  to 
his  successor,  as  soon  as  the  same  shall  have  qualified  for  office,  all  docu- 
ments, books  and  belongings  of  his  office.  The  city  clerk  may  be  authorized 
by  the  common  council  to  employ  a  deputy  at  a  salary  not  to  exceed  twelve 
hundred  ($1,200)  dollars  per  year:  Provided,  that  it  is  shown  to  the  satis 
faction  of  the  council  that  such  clerk  is  necessary. 

DEPARTMENTS. 

7231.  Executive  departments  established  —  Chiefs,  appoint- 
ment of —  Powers  of —  Bond.  §  48.  The  following  executive  depart- 
ments are  hereby  established  in  such  city:  • 

<z.  Department  of  finance. 

b.  Department  of  law. 

c.  Department  of  public  works. 

d.  Department  of  public  safety. 

e.  Department  of  assessment  and  collection. 
/.  Department  of  public  health  and  charities. 

No  other  executive  or  administrative  departments  shall  be  established  in 
such  city.  Subordinate  officers  and  employes  not  herein  provided  for  shall 
be  appointed  by  the  heads  of  their  respective  departments.  Each  depart- 
ment shall  have  power  to  prescribe  rules  and  regulations,  not  inconsistent 
with  any  statute  or  ordinance  or  regulation  established  pursuant  to  section 
45  of  this  act,  for  its  own  government,  regulating  the  conduct  of  its  officers, 
clerks  and  employes,  the  distribution  and  performance  of  its  business,  and 
preservation  of  books,  records,  paper  and  property  under  its  control. 
Each  department  shall  promptly  furnish  to  the  mayor  or  the  common 
council,  any  information  which  may  be  called  for  in  relation  to  its  affairs. 
The  heads  of  said  departments,  except  the  department  of  assessment  and 
collection,  shall  be  appointed  by  the  mayor.  Each  of  said  departments 
shall  have  power  to  designate  and  appoint,  and  at  pleasure  remove  a  per- 
son in  such  department  as  deputy  or  first  assistant  All  official  business 
of  the  several  departments  shall  be  transacted  at  the  offices  thereof,  and  a 
continuous  record  or  minute  shall  be  kept  at  said  offices  respectively  of 
such  business.  The  officer  or  officers  at  the  head  of  any  department  may 
appoint  and  remove  any  of  his  or  their  clerks  and  assistants,  subject  to  any 
regulations  adopted  pursuant  to  section  45  of  this  act,  and,  unless  other- 
wise fixed  by  ordinance,  may  fix  their  salaries :  Provided,  that  after  the 
expiration  of  thirty  (30)  days  from  the  time  when  a  new  officer  or  officers 
shall  have  been  appointed  to  the  head  of  a  department,  he  or  they  may  re- 
move clerks  or  assistants  only  upon  filing  in  writing  with  the  city  clerk, 
the  reasons  for  any  such  removal,  except  that  foremen,  inspectors,  and  labor- 
ers temporarily  employed  under  the  department  of  public  works,  may  be 
removed  at  anytime  at  the  pleasure  of  the  department.  All  officers  shall 
give  bond  as  required  by  ordinance,  except  when  otherwise  provided  herein. 

7232.  Department  head  —  Qualification  —  Fees,  perquisites 
etc.  to  treasury.  §  49.  No  person  shall  be  appointed  as  the  head  of 
any  department,  or  as  a  member  of  any  board  herein  provided  for,  unless 
he  shall  have  been  a  resident  and  elector  of  such  city  for  three  years  im- 
mediately prior  thereto.     No  person  who  is  paid  a  salary  for  his  services 
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from  the  city  treasury  shall  receive  to  or  for  his  own  use,  directly  or  indi- 
rectly, any  fees,  perquisites  of  office,  commissions,  percentages,  or  money 
paid  to  him  in  his  official  capacity,  unless  specifically  authorized  in 
this  act ;  but,  all  fees,  perquisites,  commissions,  percentages,  and  moneys 
so  paid  and  received  by  or  for  any  such  officer  or  person  shall  be  the 
property  of  the  city,  and  shall  be  paid  by  him  in  to  the  city  treasury  ;  and 
all  moneys  received  for  licenses  or  permits  shall  be  paid  in  to  the  treasury 
weekly  without  deduction  by  the  officer  or  department  receiving  them,  and 
every  such  officer  or  person  who  shall  receive  any  fees,  perquisites,  per- 
centages, or  other  moneys  which  belong  to  the  city,  and  should  be  so  paid 
in  to  its  treasury,  shall,  before  he  shall  be  entitled  to  receive  or  be  paid  his 
salary,  make,  under  oath,  a  detailed  statement  and  return  to  the  head  of 
the  department  of  finance,  in  such  form  as  he  may  prescribe,  showing  the 
aggregate  amount  of  all  such  moneys  received  by  him  since  the  last  pre- 
ceding statement  and  return,  and  shall  produce  a  receipt  showing  the  pay- 
ment of  such  sum  to  the  treasurer.  The  comptroller  may  require  any  such 
officer  or  person  to  make  such  statement  and  return  to  him,  if  it  be  not 
made  as  herein  provided,  and  examine  such  officer  or  person  under  oath 
touching  the  matter  herein  provided  for. 

7233.  Department  duties— Comptroller's  annual  estimates. — 
Finance  committee's  duty  —  Appropriations.  §  50.  It  shall  be  the 
duty  of  each  executive  department,  before  the  commencement  of  each  fis- 
cal year,  to  submit  to  the  joint  meeting  of  the  heads  of  the  departments 
and  of  the  various  boards,  hereinbefore  provided  for  in  section  45,  an  esti- 
mate of  the  amount  of  money  required  for  their  respective  departments  for 
the  ensuing  fiscal  year,  stating  with  as  great  particularity  as  possible  each 
item  thereof.  The  comptroller  shall  at  the  same  time  submit  a  statement 
or  estimate  of  city  expenditures  for  other  purposes,  for  the  ensuing  year, 
over  and  above  the  moneys  proposed  to  be  used  by  the  various  executive 
departments,  giving  with  as  great  particularity  as  possible  each  item 
thereof.  After  such  meeting,  and  reports  and  consultation,  the  city  comp- 
troller shall  thereupon  proceed  to  revise  such  estimates  for  the  ensuing 
year,  and  the  comptroller  shall  then  prepare  a  report  to  the  mayor  of  the 
various  estimated  amounts  required,  in  said  comptroller's  opinion,  for  each 
executive  department  and  for  other  city  expenses,  together  with  an  esti- 
mate of  the  necessary  per  cent,  of  taxes  to  be  levied.  The  mayor  shall  at 
the  next  meeting  of  the  common  council  present  such  report  with  such 
recommendations  as  he  may  see  fit.  It  shall  be  the  duty  of  the  committee 
of  finance  of  said  common  council  thereupon  to  prepare  an  ordinance  fix- 
ing the  rate  of  taxation  for  the  ensuing  year  and  also  an  ordinance  making 
appropriations  by  items  for  the  use  of  the  various  executive  departments 
and  other  city  purposes  for  the  ensuing  year.  Said  ordinance  may  reduce 
any  estimated  item  for  any  executive  department,  from  the  figure  submitted 
in  the  report  of  the  city  comptroller,  but  shall  not  increase  the  same  unless 
recommended  by  the  mayor.  Such  appropriation  ordinance  shall  there- 
after be  promptly  acted  upon  by  the  common  council.  If  at  any  time  after 
the  passage  of  such  ordinance  an  emergency  shall  arise  for  further  appro- 
priations for  the  use  of  any  department  as  certified  by  such  department  as 
hereinbefore  provided,  or  other  purposes  during  the  year,  such  additional 
appropriation  may  be  made  on  the  recommendation  of  the  comptroller,  by 
a  two-thirds  vote  of  the  council. 
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7234.  Contracting  liability  — Limit  of  power.  §  51.  No  execu- 
tive department,  officer  or  employe  thereof  shall  have  power  to  bind  such 
city  by  any  contract,  agreement,  or  in  any  other  way,  to  any  extent  beyond 
the  amount  of  money  at  the  time  already  appropriated  by  ordinance  for 
the  purpose  of  such  department,  and  all  contracts  and  agreements,  express 
or  implied,  and  all  obligations  of  any  and  every  sort,  beyond  such  existing 
appropriations,  are  declared  to  be  absolutely  void. . 

7235.  Evidence  of  debt  —  Unlawful  issue  of—  Liability  —  Pen- 
alty* §  S2'  Any  city  official  who  shall  issue  any  bond,  certificate  or  war- 
rant for  the  payment  of  money  which  shall  purport  to  be  an  obligation  of 
such  city,  and  be  beyond  the  unexpended  balance  of  any  appropriation 
made  for  such  purpose,  or  who  shall  attempt  to  bind  such  city  by  any  oon- 
tract,  agreement,  or  in  any  other  way,  to  any  extent  beyond  the  amount  of 
money  at  the  time  already  appropriated  by  ordinance  for  such  purpose,  and 
remaining  at  the  time  unexpended,  shall  be  liable  on  his  official  bond  to 
any  person  injured  thereby,  and  shall  be  fined  in  any  sum  not  more  than 
one  thousand  dollars  ( $1,000)  and  imprisoned  in  the  county  jail  not  more 
than  six  months,  either,  or  both. 

A.       DEPARTMENT    OF    FINANCE. 

7236.  Comptroller— Appointment— Salary.  §53.  The  city  comp- 
troller shall  be  at  the  head  of  the  department  of  finance,  and  shall  have  an 
appropriate  seal.  He  shall  be  appointed  by  the  mayor.  His  salary  shall 
be  two  thousand  dollars  ($2,000),  which  may  be  increased  by  ordinance  to 
a  sum  not  exceeding  three  thousand  dollars  ($3,000)  per  year. 

7237.  Duties  — Warrants,  how  drawn  —  Liabilities  —  Admin- 
ister oaths  —  Licenses  —  Fees  —  Tax  warrants.  §  54.  It  shall  be 
the  duty  of  the  comptroller: 

To  prescribe  the  form  of  reports  and  accounts  to  be  rendered  to  his  de- 
partment, and  to  have  the  inspection  and  revision  of  the  accounts  of  all 
other  departments  and  trusts. 

To  audit  the  accounts  of  the  several  departments  and  trusts,  and  all 
other  accounts  in  which  the  city  is  concerned,  and  submit  annually  to  the 
council  at  the  end  of  each  fiscal  year  a  report  of  the  accounts  of  the  city, 
under  his  oath,  exhibiting  the  revenues,  receipts  and  expenditures,  the 
sources  from  which  the  revenues  and  funds  are  derived;  which  report  shall 
be  published  in  pamphlet  form.         « 

To  keep  separate  accounts  for  each  specific  item  or  appropriation  made 
by  the  council  to  each  department,  and  require  all  warrants  to  state  spe- 
cifically against  which  of  said  items  the  warrant  is  drawn.  Each  account 
shall  be  accompanied  by  a  statement  in  detail  in  separate  columns  of  the 
several  appropriations,  the  amount  drawn  on  each  appropriation,  the  unpaid 
contracts  charged  against  it,  and  the  balance  standing  to  the  credit  of  the 
same.  He  shall  not  suffer  any  appropriation  to  be  overdrawn  or  the  appro- 
priation for  one  item  of  expense  to  be  drawn  upon  for  any  other  purpose, 
or  by  any  department  other  than  that  for  which  the  appropriation  was  spe- 
cifically made,  except  on  transfers  authorized  by  ordinances.  He  shall  sign 
and  issue  all  orders  for  money  upon  the  city  treasury,  and  no  moneys 
shall  be  paid  out  by  the  treasurer  except  upon  such  order.  In  case  of 
stated  salaries  fixed  by  law  or  ordinance,  said  comptroller  shall  issue 
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orders  therefor,  but  in  all  other  cases  he  shall  require  a  warrant  to  be 
presented  to  him  from  the  head  of  the  department  under  whose  super- 
vision the  obligation  has  been  incurred,  or  if  not  so  incurred,  then  such 
warrant  shall  be  drawn  by  the  mayor.  In  no  case  shall  the  comptroller 
draw  an  order  on  the  treasury  unless  there  be  at  the  time  money  in  the 
treasury  properly  applicable  to  the  payment  thereof.  The  expenditures 
of  the  comptroller  must  be  approved  in  writing  by  the  mayor  before  any 
order  is  drawn  therefor.' 

To  have  charge  of  all  books  or  papers  pertaining  to  his  department  or 
intrusted  to  the  same,  and  to  turn  the  same  over  to  his  successor.  If  any 
warrant  presented  to  the  comptroller  contain  an  item  for  which  no  appro- 
priation has  been  made,  or  there  shall  not  be  a  sufficient  balance  of  the 
proper  fund  for  the  payment  thereof,  or  which  for  any  other  cause  should 
not  be  approved,  he  shall  not  approve  the  same,  and  shall  notify  the 
proper  department  of  the  facts.  And,  if  the  comptroller  shall  approve 
any  warrant  contrary  to  the  provisions  hereof,  he  shall  be  individually 
liable  for  the  amount  of  the  same  to  the  holder  thereof,  and  to  the  extent 
of  his  bond  ;  his  sureties  shall  also  be  liable.  Whenever  a  warrant  shall 
be  presented  to  him,  he  shall  have  power  to  require  evidence  that  the 
amount  claimed  is  justly  due,  and  for  that  purpose  may  summon  before 
him  any  officer,  agent  or  employe  of  any  department  of  the  city,  or  any 
other  person,  and  examine  him  upon  oath  relative  to  such  warrant  or 
claim.  Such  pefsons  so  summoned  shall  be  subject  to  the  provisions  of 
this  act,  touching  the  examination  of  persons  by  the  council,  said  comp- 
troller having  the  same  power  as  such  body. 

To  perform  the  duties  elsewhere  defined  by  this  act  with  regard  to  the 
negotiation  and  sale  of  city  securities,  and  to  keep  a  register  of  all  bonds 
of  the  city  and  of  the  transfers  thereof  and  an  account  of  all  outstanding 
securities. 

To  manage  and  direct  the  finances  and  accounts  of  the  city  and  to 
make  investments  of  city  funds,  subject  to  the  ordinances  of  the  common 
council. 

To  issue  all  city  licenses  of  every  nature  whatever  upon  the  presentation 
and  surrender  of  the  receipt  of  the  treasurer  showing  the  payment  of  the 
license  fee  and  to  collect  comptroller's  fees  as  fixed  by  ordinance.  Said 
comptroller  shall  once  each  week  pay  to  the  treasurer  the  amounts  col- 
lected by  his  department  for  the  preceding  week,  specifying  the  source 
from  which  they  have  been  derived,  and  the  comptroller  shall  relinquish, 
in  writing,  to  such  city  all  fees  which  have  been  or  may  be  collected. 

To  prescribe  the  forms  and  methods  of  keeping  and  rendering  all  city 
accounts,  the  form  of  accounts  and  pay  rolls  to  be  used  in  the  several  de- 
partments and  offices,  the  manner  in  which  all  salaries  shall  be  drawn  and 
the  mode  by  which  all  creditors,  officers  and  employes  shall  be  paid.  All 
salaries  shall  be  payable  once  in  three  months. 

To  furnish  the  treasurer  statements  of  all  appropriations  made  by  the 
council  before  any  warrant  shall  be  drawn  on  account  of  the  same,  and  to 
notify  the  mayor  in  case  of  any  neglect  or  failure  on  the  part  of  any  officer 
or  officers  authorized  to  collect  any  moneys  for  or  on  account  of  the  city, 
in  the  performance  of  such  duty  or  in  depositing  their  collections  in  the 
treasury;  and  thereupon  the  mayor  shall  suspend  such  officer  or  officers, 
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and  proceed  against  them  by  an  action  upon  their  official  bond  or  other- 
wise, as  he  may  deem  best 

To  carefully  examine  tax  duplicates  in  the  hands  of  the  county  auditor 
and  county  treasurer  and  see  that  they  are  properly  made  out  so  far  as  the 
same  relate  to  city  taxes,  and  to  see  that  the  assessment  of  property  is  prop- 
erly made  out  by  the  assessor  so  far  as  the  same  relates  to  city  taxes,  and 
to  notify  the  treasurer  of  any  omitted  property  that  may  come  to  his 
knowledge. 

To  examine  the  accounts  of  the  treasurer  and  make  an  annual  settle- 
ment with  him,  charging  to  such  treasurer  the  amount  of  all  taxes  and 
other  assessments,  entered  on  said  duplicate,  in  favor  of  such  city,  together 
with  all  penalties,  interest  and  other  sums  in  addition  to  the  amount  of 
such  tax,  which  it  may  be  the  duty,  according  to  law,  of  such  treasurer  to 
collect  in  behalf  of  the  city,  and  to  credit  him  with  all  disbursements  made 
on  account  of  lawful  orders  drawn  on  him  by  such  comptroller. 

To  draw  orders  on  the  treasury  for  miscellaneous  city  expenditures,  not 
made  under  the  direction  of  any  executive  department  nor  specifically  fixed 
by  law,  as  in  the  case  of  salaries:  Provided,  that  no  such  order  shall  be 
drawn  by  such  comptroller,  unless  the  money  properly  applicable  thereto 
has  been  appropriated  by  ordinance,  and  remains  unexpended,  and  no  lia- 
bility shall  accrue  against  such  city,  nor  can  any  officer,  agent  or  employe 
of  such  city  bind  the  same  directly  or  indirectly  for  any  such  miscellaneous 
expense  without  the  written  approval  of  the  comptroller  previously  obtained 
and  filed  in  the  comptroller's  office,  nor  in  any  case  beyond  the  appropria- 
tion* already  made  and  remaining  unexpended  available  for  such  purpose. 
All  obligations  in  contravention  of  the  preceding  provision  are  declared  to 
be  void  for  all  purposes. 

7238.  Deputy  —  Salary.  §  55.  The  comptroller  may  appoint  a  dep- 
uty, for  whose  acts  he  shall  be  responsible,  having  an  annual  salary  of  one 
thousand  dollars,  which  may  be  increased  by  ordinance  to  a  sum  not  ex- 
ceeding twelve  hundred  dollars  ($1,200). 

B.      DEPARTMENT  OF  LAW. 

7239.  Attorney  and  counsel— Appointment — Bond — Duties — 
Salary  —  Fees— Deputy  and  assistants— Mandamus.    §  56.  The 

head  of  the  department  of  law  shall  be  the  attorney  and  counsel  of  such 
city.  He  shall  be  appointed  by  the  mayor,  shall  hold  office  as  hereinbefore 
provided,  and  give  bond  with  surety  in  the  sum  of  five  thousand  dollars 
($5,000),  to  be  approved  by  the  comptroller.  He  shall  have  the  manage- 
ment, charge  and  control  of  the  law  business  of  such  city  and  for  each 
branch  of  its  government,  and  prosecute  all  violators  of  city  ordinances, 
shall  be  the  legal  adviser  of  all  its  departments  and  officers,  shall  draw  up 
ordinances,  leases,  deeds,  contracts  or  other  legal  papers  for  such  city  and 
its  various  departments  when  requested  to  do  so  by  the  proper  officer, 
shall  be  the  custodian  of  the  papers  properly  appertaining  to  his  office,  and 
shall  turn  the  same  over  to  his  successor  in  office.  He  shall  conduct  all 
legal  proceedings  authorized  by  this  act,  and  all  appeals  of  every  nature 
whatsoever  in  which  such  city  or  the  public  shall  have  an  interest,  shall 
make  all  searches  and  abstracts  of  title  required  in  opening,  widening  or 
changing  any  street,  alley  or  public  place,  or  required  in  any  public  work 
41 
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of  any  kind.  He  shall  receive  an  annual  salary  of  three  thousand  dollars 
($3,000)  in  full  of  all  his  services.  All  fees,  perquisites,  or  other  emolu- 
ments received  by  him,  or  payable  to  him,  except  for  prosecuting  violators 
of  city  ordinances,  shall  be  collected  by  him  for  and  in  behalf  of  such  city, 
a  careful  account  kept  thereof,  and  the  same  paid  in  to  the  city  treasury  once 
a  week,  said  payment  to  be  made  under  oath  as  to  the  amount  received. 
Such  attorney  shall  use  all  diligence  to  collect  costs  due  such  city,  and  att 
other  fees  or  recoveries  falling  within  the  purview  of  his  official  duties.  He 
shall  employ  a  deputy,  and  also  such  other  assistants  as  he  may  be  author- 
ized to  do  by  ordinance,  and  no  other,  and  shall  promptly  commence  all 
proceedings  necessary  or  advisable  for  the  protection  or  enforcement  of  the 
rights  of  such  city  or  of  the  public  He  shall  report  to  the  mayor,  in  writ- 
ing, all  such  matters  as  he  may  deem  important,  and  to  the  department  of 
finance  all  judgments  for  which  such  city  shall  be  liable.  No  judgment 
against  such  city  shall  be  enforceable  except  out  of  moneys  appropriated 
for  that  purpose,  but  the  common  council  and  mayor  may  be  compelled  by 
mandamus  proceedings  to  levy,  collect  and  appropriate  the  necessary  sum 
for  the  payment  of  any  judgment;  in  which  case  such  legislative  bodies  may 
be  sued  collectively  by  their  legal  name,  service  of  process  being  had  oa 
any  member  thereof,  and  all  members  shall  be  bound  by  such  judgment 

C.      DEPARTMENT    OF    PUBLIC    WORKS. 

7240.  Board  of  public  works  —  Appointment  —  Removal  —  Sal- 
aries —  Bonds — Powers,  exercise  of — Record.  §57.  The  depart- 
ment of  public  works  shall  have  for  its  head  a  board  of  three  members,  to 
be  appointed  by  the  mayor,  not  more  than  two  of  whom  shall  be  of  the 
same  political  party.  The  mayor  shall  have  the  power  at  any  time  to  re- 
move any  member  of  said  board  and  to  fill,  by  appointment,  any  vacancy 
occurring  in  said  office.  The  person  appointed  to  fill  a  vacancy  shall  hold 
the  office,  subject  to  removal  by  the  mayor,  until  his  successor  is  appointed 
by  the  mayor.  Each  member  of  said  board  shall  receive  a  salary  at  the 
rate  of  fifteen  hundred  dollars  ($1,500)  per  year,  which  may  be  increased 
by  ordinance  to  a  rate  not  exceeding  two  thousand  dollars  ($2,000),  and 
give  bonds  with  sureties  in  the  sum  of  $5,000,  to  be  approved  by  the  comp- 
troller. Said  board  shall  choose  a  chairman  from  its  own  number.  No 
member  of  said  board  shall  have  any  authority  to  act  on  behalf  of  the  same, 
except  pursuant  to  an  order  of  the  board,  regularly  made  at  a  meeting  of 
the  same,  at  which  meeting  a  majority  of  said  board  shall  have  been  pres- 
ent. All  actions  of  the  board  shall  be  recorded  by  the  clerk  thereof,  to- 
gether with  a  record  of  the  vote  of  each  member,  where  the  vote  is  not 
unanimous.  The  board  shall  make  rules  governing  the  time  and  place  for 
holding  regular  and  called  meetings,  and  for  giving  notice  thereof. 

7241.  Clerk  — Engineer  — Appointment— Salaries.  §58.  Said 
board  shall  appoint  a  clerk  at  a  salary  of  eight  hundred  dollars  ($800), 
which  may  be  increased  by  ordinance  to  a  rate  not  exceeding  one  thousand 
dollars  ($i,ooo).  The  mayor  shall  also  appoint  a  city  civil  engineer,  who 
shall  be  subject  to  the  discretion  of  said  board,  and  receive  a  salary  of 
twenty-five  [hundred]  ($2,500)  dollars. 

7242.  Powers  —  Ordinances  required,  when  —  Plats,  city;  re- 
cording of.     §  59.  The  board  of  public  works  shall  have  power  to  con- 
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deran,  hire  or  purchase  any  real  estate  or  personal  property  needed  by  such 
city  for  any  public  purpose,  except  when  a  different  provision  for  purchase 
is  made  by  this  act :  Provided,  that  when  a  sum  of  more  than  two  thousand 
dollars  ($2,000)  is  recjuired  to  be  paid  for  the  condemnation,  hire  or  pur- 
chase of  any  real  estate  or  personal  property,  the  same  shall  not  take  place 
unless  the  condemnation,  hire  or  purchase  is  specifically  authorized  by  or- 
dinance. 

To  have  charge  of  all  property,  real  and  personal,  belonging  to  such  city 
and  to  care  for  the  same,  except  where  the  custody  of  such  property  is  by 
this  act  placed  under  different  control. 

To  design,  order,  contract  for,  and  execute  the  improvement  or  repair 
of  any  property,  real  or  personal,  belonging  to  or  used  by  such  city,  and 
the  erection  of  all  buildings  for  public  purposes,  together  with  all  fire 
cisterns,  pounds  and  all  other  structures  of  any  nature,  needed  for  any 
public  purpose. 

To  approve  the  platting  of  all  streets  and  alleys  in  any  addition  to  such 
city,  or  within  the  corporate  limits  thereof ;  to  require  the  same  to  corre- 
spond in  width,  and  be  co-terminous  with  adjoining  streets  and  alleys.  No 
plat  shall  be  entitled  to  record  in  the  recorder's  office  in  the  county  in 
which  such  city  is  located  without  such  written  approval  indorsed  thereon. 

To  lay  out,  open,  change,  vacate,  and  to  fix  or  change  the  grade  of  any 
street,  alley,  or  public  place  within  such  city,  and  to  design,  order,  con- 
tract for,  and  execute  the  improvement  or  repair  of  any  street,  alley  or 
public  place  within  such  city. 

To  repair,  clean,  light  and  sprinkle  any  street,  alley  or  public  place 
within  such  city  which  requires  the  same,  in  the  opinion  of  such  board, 
said  work  to  be  done  either  by  contract  or  otherwise,  and  to  cause  lamp 
posts  or  other  lighting  apparatus  to  be  erected  in  the  streets,  alleys  or  pub- 
lic places  of  such  city. 

To  lay  out,  design,  order,  contract  for  and  execute  the  construction, 
alteration  and  maintenance  of  all  public  drains  or  sewers  within  such  city, 
and  all  drains  or  sewers  without  such  city  and  within  four  miles  there*, 
which  may  be  necessary  to  carry  off  the  drainage  of  such  city. 

To  purchase  or  erect,  by  contract  or  otherwise,  and  operate  water  works, 
gas  works,  electric  light  works,  street  car  and  other  lines  for  the  convey- 
ance of  passengers  and  freight,  natural  gas  lines,  telegraph  and  telephone 
lines,  steam  and  power  houses  and  lines,  for  the  purpose  of  supplying  such 
city  and  the  suburbs  thereof,  or  to  purchase  or  hold  a  majority  of  the 
stock  in  corporations  organized  for  either  of  the  above  purposes :  Pro- 
vided, that  none  of  the  powers  conferred  by  this  paragraph  shall  be  exer- 
cised except  pursuant  to  an  ordinance  specifically  directing  the  same. 

To  contract  for  the  furnishing  of  gas,  either  natural  or  artificial,  water, 
steam  or  electricity,  .light  or  power,  to  said  city  or  the  citizens  thereof,  by 
any  company  or  individual,  and  in  such  contract  to  fan  the  prices  to  be 
charged  for  the  same  in  such  city,  subject  to  ordinances  of  such  city  in 
relation  to  consumption  by  private  consumers. 

To  design,  order,  contract  for  and  execute  the  erection  of  any  culvert, 
bridge,  way,  viaduct,  tunnel  or  aqueduct  within  such  city,  or  to  enter  into 
a  contract  with  any  company  or  individual  for  the  joint  erection  and% main- 
tenance by  such  company  or  individual  and  such  city,  of  any  substruc- 
ture. 
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To  authorize  and  empower  by  contract,  telegraph,  telephone,  electric 
light,  gas,  water,  steam,  or  street  car  or  railroad  companies  to  use  any 
street,  alley  or  public  place  in  such  city,  and  to  erect  necessary  structures 
therein,  and  to  prescribe  the  terms  and  conditions  of  such  use,  to  fix  by 
contract  the  prices  to  be  charged  to  patrons:  Provided,  that  such  contract 
shall  in  all  cases  be  submitted  by  said  board  to  the  council  of  such  city, 
and  approved  by  them  by  ordinance  before  the  same  shall  take  effect. 

To  license  the  digging  of  any  hole,  or  the  removal  or  any  material  from 
the  surface,  or  underneath  the  surface,  of  any  street,  alley  or  public  place 
in  such  city;  to  require  bonds  for  damages  and  for  the  proper  replacement 
of  the  street,  and  to  refuse  such  licenses  when  the  public  interest  requires  it. 

To  direct  the  removal  of  any  or  all  structures  in  the  streets,  alleys  or 
public  places  of  such  city,  and  to  remove  the  same  at  the  expense  of  the 
persons  maintaining  the  same  on  their  failure  to  make  such  removal. 

To  design,  order,  contract  for  and  execute  the  erection  of  any  levee 
within  the  limits  of  such  city,  or  within  four  miles  thereof. 

To  change  any  watercourse,  natural  or  artificial,  within  such  city,  or 
within  four  miles  thereof. 

To  remove  all  dead  animals,  garbage,  filth,  ashes,  dirt,  rubbish  or  other 
offal  from  such  city,  either  by  contract  or  otherwise. 

To  prepare  a  general  uniform  plan  for  the  drainage  and  sewerage  of 
such  city,  and  extend  the  same  from  time  to  time. 

To  make  and  keep  a  map  and  record  of  all  sewer,  gas,  water,  electric 
wire  conduits  in  such  city,  public  and  private,  showing  the  size,  depth,  in- 
clination, location  and  date  of  construction  of  the  same,  and  to  record 
therein  every  change  which  may  be  made  in  the  same,  together  with  all 
new  connections  and  improvements. 

To  discharge  all  other  duties  of  an  executive  character  not  falling  within 
the  sphere  of  some  other  executive  department,  or  imposed  upon  this  de- 
partment by  ordinance.  v 

^To  fill  up  or  drain  any  section  of  ground  within  such  city,  or  within  four 
miles  from  its  corporate  limits,  whenever  water  has  or  may  become  so  stag- 
nant or  noxious  as  to  be  injurious  to  the  public  health  and  comfort,  at  the 
owner's  expense,  the  same  to  be  a  lien  and  collectible  by  foreclosure:  Pro- 
vided, that  not  to  exceed  ten  (10)  per  cent,  of  the  value  of  such  lot  or  land, 
as  valued  and  assessed  upon  the  tax  duplicate  for  city  purposes,  shall  be 
expended  in  filling  up  or  draining  the  same  in  any  one  year. 

To  construct  urinals  and  fountains  in  public  places. 

To  fix,  establish,  change  and  keep  a  record  of  the  grades  of  all  streets, 
alleys  and  sidewalks. 

7243.  Work,  how  performed.  §  60.  It  shall  be  the  duty  of  said 
board  of  public  works  whenever  any  work  ordered  or  undertaken  by  it  is 
payable  [out]  of  the  general  treasury  of  such  city,  from  funds  belonging  to 
such  city,  to  cause  said  work  to  be  done  either  by  independent  contract  or 
by  employes  of  said  board,  as  said  board  may  deem  best.  But,  whenever 
any  work  ordered  or  undertaken  by  said  board  is  to  be  paid  for,  in  whole 
or  in  part,  by  assessments  made  for  that  purpose  upon  the  property  bene- 
fited thereby,  said  board  shall  cause  said  work  to  be  done  by  independent 
contract. 

7244.  Specifications  — Contracts.  §61.  Whenever  said  board  shall 
order  any  work  to  be  done  which,  either  by  order  of  said  board  or  according 
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to  law,  it  is  to  be  performed  by  independent  contract,  said  board  shall  pre- 
pare and  place  on  file  in  the  office  of  said  department  complete  drawings 
and  specifications  of  said  work.  Thereupon  said  board  shall  cause  a  notice 
tp  be  published  in  one  daily  or  weekly  newspaper  of  general  circulation, 
published  in  such  city,  once  each  week  for  two  weeks,  informing  the  public 
and  contractors  of  the  general  nature  of  the  work  and  of  the  fact  that  the 
drawings  and  specifications  are  on  file  in  said  office  and  calling  for  sealed 
proposals  for  such  work,  by  a  day  not  earlier  than  ten  (10)  days  after  the 
first  of  said  publications.  The  board  may  in  its  discretion  fix  a  later  day 
for  receiving  such  sealed  proposals,  provided  such  date  shall  be  mentioned 
in  each  of  such  notices.  Said  board  shall,  if  a  satisfactory  bid  be  received, 
let  such  contract  to  the  lowest  and  best  bidder.  Such  board  may  by  order 
impose  further  conditions  upon  bidders  with  regard  to  bond  and  surety, 
guaranteeing  the  good  faith  and  responsibility  of  such  bidders,  or  insuring 
the  faithful  completion  of  such  work  according  to  contract,  or  for  keeping 
the  same  in  repair  for  any  length  of  time,  or  for  any  other  purpose. 

7245.  Expenses,  payment  of.  §62.  All  the  expenses  incurred  or 
authorized  by  such  board  of  public  works  shall  be  payable  out  of  the  gen- 
eral funds  of  such  city  appropriated  to  the  use  of  such  board  and  available 
for  the  particular  purpose,  except  where  this  act  specifically  directs  that  the 
same  is  to  be  paid  for  by  assessments  against  property  holders. 

Condemnation* 

7246.  Condemnation  —  Publication  —  Remonstrances  —  Hear- 
ing. §  63.  Whenever  the  board  of  public  works  shall  desire  to  appropri- 
ate or  condemn,  for  the  use  of  such  city,  any  property,  real  or  personal,  or 
to  open,  change,  lay  out  or  vacate  any  street,  alley  or  public  place  within 
such  city,  including  proposed  street  or  alley  crossings  of  railways  in  cases 
where  the  proposed  street  or  alley  is  to  cross  a  railway,  it  shall  adopt  a  reso- 
lution to  that  effect,  describing  the  property  which  may  be  injuriously  or 
beneficially  affected,  and  shall  cause  notice  of  such  resolution  to  be  pub- 
lished in  some  daily  newspaper  of  general  circulation  in  such  city  once  each 
week  for  two  weeks.  Such  notice  shall  name  a  date,  after  the  last  day  of 
publication,  at  which  such  board  will  receive  or  hear  remonstrances  from 
persons  interested  in  or  affected  thereby.  Said  board  shall  consider  such 
remonstrances,  if  any,  and  thereupon  take  final  action,  confirming,  modi- 
fying or  rescinding  their  original  resolution.  Such  action  shall  be  final  and 
conclusive  upon  all  persons. 

7247.  Assessment  roll.  §  64.  Upon  the  final  order  being  made,  as 
provided  in  the  preceding  section,  said  board  shall  cause  to  be  prepared  a 
list  or  roll  of  all  the  owners  or  holders  of  property  and  of  valuable  interests 
therein,  sought  to  be  taken  or  to  be  injuriously  affected,  and  in  the  case  of 
opening,  laying  out,  change  or  vacation  of  any  street,  alley  or  public  place 
in  such  city,  or  within  four  miles  thereof,  a  list  of  the  owners  or  holders  of 
property,  or  of  valuable  interests  therein  to  be  beneficially  affected  by  such 
work.  Such  list  shall  not  be  confined  to  the  owners  of  property  along  the 
line  of  proposed  work,  but  shall  extend  to  and  include  all  property  taken, 
benefited  or  injuriously  affected.  In  addition  to  such  list  of  names,  the 
same  shall  show,  with  reasonable  certainty,  a  description  of  such  property 
to  be  taken  or  affected,  either  beneficially  or  injuriously,  belonging  to  such 
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persons.     No  greater  certainty  in  names  or  descriptions  shall  be  necessary 
to  the  validity  of  any  assessment  than  is  required  in  the  assessment  of  taxes. 

7248.  Assessment  of  damages — Objections.  §  65.  Upon  the 
completion  of  such  list,  said  board  shall  proceed  to  award  the  damages 
sustained,  and  to  assess  the  benefits  accruing  to  each  piece  of  property  on 
said  list.  When  such  assessments  or  awards  are  completed,  said  board 
shall  cause  a  written  notice  to  be  served  upon  the  owner  of  each  piece  of 
property,  showing  the  amount  of  such  assessment  or  award,  by  leaving  a 
copy  of  the  same  at  his  last  usual  place  of  residence,  in  such  city,  or  by 
delivering  a  copy  to  such  owner  personally.  If  such  person  be  a  non 
resident,  or  his  residence  shall  be  unknown,  then  he  shall  be  notified  by 
publication  in  some  daily  newspaper  of  general  circulation  in  such  city 
once  each  week  for  three  successive  weeks.  Such  notices  shall  also  name 
a  day,  not  earlier  than  ten  (10)  days  after  service  of  notice  or  after  the 
last  publication,  as  the  case  may  be,  on  which  said  board  shall  receive  or 
hear  remonstrances  from  persons  with  regard  to  the  amount  of  their 
respective  awards  or  assessments.  Persons  not  included  in  such  list  of 
assessments  or  awards,  and  claiming  to  be  entitled  to  the  same,  shall  be 
deemed  to  have  been  notified  of  the  pendency  of  the  proceedings  by  the 
original  notice  of  the  resolution  of  the  board. 

7249.  Persons  under  disability — Notice  to.  %  66.  In  case  any 
person  having  any  interest  in  land  affected  by  such  proceedings  shall  be  of 
unsound  mind  or  an  infant,  said  board  of  public  works  shall  certify  the  same 
to  the  city  attorney,  and  said  city  attorney  shall  forthwith  apply  to  the  proper 
court  and  secure  the  appointment  of  a  guardian  for  such  infant  or  person 
of  unsound  mind ;  and,  thereupon  said  board  shall  give  notice  to  such 
guardian,  who  shall  thereupon  appear  and  protect  the  interest  of  his  ward : 
Provided,  that  if  such  infant  or  person  of  unsound  mind  already  have  a 
guardian,  such  notice  may  be  served  on  such  guardian.  The  requisites  of 
notice  to  such  guardians  shall  be  the  same  as  in  the  case  of  other  notices. 
If  there  be  a  defect  in  the  proceedings  with  respect  to  one  or  more  inter- 
ested persons,  the  same  shall  not  affect  such  proceedings  except  so  far  as 
it  may  touch  the  interest  or  property  of  such  person  or  persons,  and  shall 
not  avail  any  other  person  concerned  therein.  In  case  of  such  defect, 
supplementary  proceedings  of  the  same  general  character  as  those  hereto- 
fore prescribed  may  be  had  in  order  to  supply  the  same. 

7250.  Remonstrance  —  Appeal  from  award.  §  67.  Any  person 
notified  or  deemed  to  be  notified,  under  the  preceding  sections,  may 
appear  before  such  board  on  the  day  fixed  for  hearing  such  remonstrances 
with  regard  to  awards  and  assessments,  and  remonstrate  against  the  same. 
After  such  remonstrances  shall  have  been  received,  said  board  shall  there- 
upon either  sustain  or  modify  the  awards  or  assessments  in  the  cases  of 
such  remonstrances,  but  in  no  other  case.  Any  person  thus  remonstrat- 
ing who  is  aggrieved  by  the  decision  of  the  board  may,  within  twenty  days 
(20)  thereafter,  take  an  appeal  to  the  circuit  or  superior  court  in  the  county 
in  which  said  city  is  located.  Such  appeal  shall  only  affect  the  assessment 
or  award  of  the  person  appealing. 

7251.  Appeal,  how  taken  — Hearing-- Judgment  final.  §  68. 
Such  appeal  may  be  taken  by  filing  an  original  complaint  in  such  court 
against  such  city  within  the  time  named,  setting  forth  the  action  of  the  said 
board  of  public  works  in  respect  to  such  assessment,  and  stating  the  facts 
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relied  upon  as  showing  an  error  on  the  part  of  such  board.  -  Such  court 
shall  rehear  the  matter  of  such  assessment  de  novo,  and  confirm,  lower  or 
increase  the  same  as  may  seem  just.  In  case  such  court  shall  reduce  the 
amount  of  benefit  assessed  against  the  land  of  such  property  holders,  or 
increase  the  amount  of  damages  awarded  in  his  favor,  the  plaintiff  in  such 
suit  shall  recover  costs,  otherwise  not  The  judgment  of  such  court  shall 
be  final,  and  no  appeal  shall  lie  therefrom. 

7252.  Assessment  roll —  Lien  of,  §  69.  On  the  completion  of  such 
assessment  roll  by  said  board  of  public  works,  the  same  shall  be  forthwith 
delivered  to  the  department  of  finance,  and  from  that  time  the  respective 
amounts  of  benefits  therein  assessed  shall  severally  be  liens,  superior  to  all 
other  liens  except  taxes,  against  the  respective  lots  or  parcels  of  land  upon 

♦which  they  are  assessed.  Said  department  of  finance  shall  at  once  pre- 
pare a  duplicate  of  said  assessment  roll  of  benefits,  the  same  to  be  known 
as  the  local  assessment  duplicate,  and  deliver  the  same  to  the  treasurer. 
The  duties  of  the  treasurer  and  of  the  department  of  finance  in  respect 
thereto  shall  be  the  same  as  are  hereinafter  more  specifically  prescribed 
with  regard  to  assessments  for  street  improvements. 

7253.  Assessments,  when  due  —  Foreclosure  of  lien.  §  70. 
Said  assessments  of  benefits  shall  be  due  and  payable  to  the  treasurer  from 
the  time  of  the  delivery  of  said  assessment  duplicate  to  said  treasurer.  If 
not  paid  within  sixty  (60)  days  thereafter,  the  said  city,  by  its  attorney, 
shall  proceed  to  foreclose  said  liens  in  a  court  of  competent  jurisdiction  as 
mortgages  are  foreclosed,  with  similar  rights  of  redemption,  and  have  the 
same  sold  to  pay  such  assessments.  Such  city  shall  recover  costs,  with  a 
reasonable  attorney's  fee,  and  interest  from  the  expiration  of  the  sixty  (60) 
days  hereinbefore  allowed  for  payment,  at  the  rate  of  six  per  cent.  (6  per 
cent.)  per  annum.  In  all  cases  where  the  party  against  whom  the  assess- 
ment is  made  is  a  resident  of  such  city,  demand  for  the  payment  of  the 
same  shall  be  made  by  delivering  to  him  personally,  or  leaving  at  his  last 
and  usual  place  of  residence,  a  notice  of  such  assessment  and  demand  for 
payment. 

7254.  City's  share  —  Ordinance  for,  when  —  Damages  etc.  paid, 
surplus  to  city.  §  71.  Said  board  of  public  works  shall  have  power  to 
determine  what,  if  any,  part  of  the  damages  awarded  shall  be  paid  out  of 
funds  appropriated  for  the  use  of  such  board  by  the  common  council: 
Provided,  that  not  more  than  $2,000  in  damages  shall  be  paid  out  of  the  city 
funds  for  any  improvement  or  condemnation  unless  pursuant  to  an  ordi- 

,  nance  appropriating  for  the  specific  improvement  or  condemnation.  All 
benefits  assessed  and  collected  by  the  treasurer  shall  be  subject  to  draft,  in 
the  usual  manner,  upon  certificate  by  the  board  of  public  works  in  favor  of 
persons  in  whose  favor  damages  have  been  awarded.  Any  surplus  remain- 
ing above  actual  awards  shall  belong  to  such  city.  Said  board  may  delay 
proceedings  until  such  benefits  have  been  collected. 

7255.  Damages,  vouchers  for  —  Tender  of—  Rights  in  dispute 
—  Injunction,  tender  on  —  Appeal  not  stay  possession.  §  72.  It 
shall  be  the  duty  of  the  board  of  public  works,  upon  the  completion  of 
their  award  of  damages,  or  whenever  any  time  for  delay  as  above  mentioned 
shall  have  expired,  to  make  out  certificates  for  the  proper  amounts  and  in 
favor  of  the  proper  persons,  upon  the  presentation  of  which  to  the  head  of 
the  department  of  finance  such  person  shall  be  entitled  to  a  warrant  on  the 
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city  treasury.  Such  certificates  or  vouchers  shall,  whenever  practicable,  be 
tendered  actually  to  the  persons  entitled  thereto,  but  where  this  is  imprac- 
ticable the  same  shall  be  kept  for  such  person  in  the  office  of  said  board  of 
public  works,  and  the  making  and  fixing  of  such  certificate  shall  in  all  cases 
be  deemed  to  be  a  valid  and  effectual  tender  to  the  person  entitled  thereto, 
and  the  same  shall  be  delivered  to  him  on  request.  In  case  of  a  dispute, 
or  doubt  as  to  which  of  the  various  persons  said  money  shall  be  paid,  said 
board  shall  make  out  such  certificate  in  favor  of  the  city  attorney  for  the 
use  of  the  persons  entitled  thereto,  and  said  attorney  shall  thereupon  draw 
the  money  and  pay  the  same  in  to  court  in  a  proper  proceeding,  requiring 
the  various  claimants  to  interplead  and  have  their  respective  rights  deter- 
mined. In  any  case  where  an  injunction  is  obtained  because  damages  have 
not  been  paid  or  tendered,  said  board  may  tender  such  certificate  for  the 
amount  thereof  with  interest  from  the  time  of  entry  upon  the  property,  if 
any  has  been  made,  and  all  accrued  costs,  and  thereupon  the  injunction 
shall  be  dissolved.  The  pendency  of  an  appeal  shall  not  affect  the  validity 
of  a  tender  made  under  this  section,  but  such  city  shall  be  entitled  to  pro- 
ceed with  its  appropriation  of  the  property  in  question. 

Street  Improvements. 

7256-  Street  improvement  —  Resolution  —  Publication  —  Re- 
monstrance—  Ordinance,  when.  §  73.  Whenever  the  board  of  pub- 
lic works  shall  order  the  improvement  of  any  street,  alley,  sidewalk  or  other 
public  place  in  such  city,  in  whole  or  in  part,  it  shall  adopt  a  resolution  to 
that  effect,  setting  forth  a  description  of  the  place  to  be  improved,  and  full 
details,  drawings  and  specifications  for  such  work.  Notice  of  such  resolu- 
tion shall  be  published,  remonstrances  heard,  said  original  resolution  modi- 
fied, confirmed  or  rescinded,  in  the  same  manner  as  heretofore  more  spe- 
cifically provided  by  this  act  with  regard  to  the  condemnation  of  property 
and  the  opening  of  streets.  If  such  original  resolution  be  confirmed  or 
modified,  it  shall  be  final  and  conclusive  on  all  persons  unless,  within  ten 
days  thereafter,  two-thirds  of  all  the  resident  freeholders  upon  such  street 
or  alley  remonstrate  against  such  improvement.  In  case  of  such  remon- 
strance, the  improvement  shall  not  take  place  unless  specifically  ordered 
by  an  ordinance  within  sixty  days  thereafter,  passed  by  a  two-thirds  vote 
of  the  council,  and  approved  by  the  mayor. 

7257.  Cost,  estimate  of — Contracts,  city's  liability  —  Owner's 
liability.  §  74.  If  said  board  shall  finally  order  such  improvements,  and 
shall  advertise  for  bids  and  let  the  contract  for  the  same,  the  cost  of  any 
street  or  alley  improvement  shall  be  estimated  according  to  the  whole  length 
of  the  street  or  alley,  or  so  much  thereof  to  be  improved  as  is  uniform  in 
the  extent  and  kind  of  the  proposed  improvement,  per  running  foot,  and 
the  cost  thereof  shall  be  apportioned  upon  the  lands  or  lots  fronting  thereon, 
according  to  such  benefit  and  without  regard  for  the  assessment  for  taxation, 
as  hereinafter  provided.  Such  city  shall  be  liable  to  the  contractor  for  the 
contract  price  of  such  improvement  to  the  extent  of  the  moneys  actually 
received  by  such  city  from  the  assessments  for  such  improvement  herein- 
after provided  for,  and  for  its  pro  rata  for  street  and  alley  crossings,  and 
the  owners  of  property  bordering  on  such  street  or  alley  shall  be  liable  to 
the  city  for  their  proportion  of  the  cost  in  the  ratio  of  the  front  line  of  their 
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land  or  lots,  whether  platted  or  not,  owned  by  them,  to  the  whole  cost  of 
the  improvement  for  that  part  of  said  street  or  alley  on  which  said  land  or 
lots  are  located,  and  which  is  uniform  in  extent  and  quality  of  improve- 
ment, exclusive  of  street  and  alley  crossings.  Said  city  shall  have  separate 
and  several  liens  upon  such  lands  or  lots  from  the  time  the  contract  for 
such  improvement  is  finally  let  for  the  respective  assessments,  against  each 
lot  or  parcel  of  land. 

7258.  Assessment,  how  made  —  Lien  of —  Intersections  — 
Credit  for  improvements  made.  §  75.  Lots  or  land  bordering  on 
such  street  or  alley  shall  be  assessed  and  liable  to  the  payment  of  such  as- 
sessment primarily,  and  if  not  sufficient  to  pay  for  the  same,  then  the  lots 
or  land  shall  be  liable  for  a  distance  back  from  the  front  line  along  such 
street  or  alley  of  fifty  (50)  feet,  whether  the  same  shall  be  owned  by  the 
same  or  different  persons.  In  case  said  fifty  (50)  feet  shall  not  sell  for 
enough  to  pay  such  assessment,  then  the  ground  for  a  distance  of  one  hun- 
dred feet  farther  back  shall  be  liable  to  sale,  and  in  case  of  unimproved 
lands  or  unplatted  ground,  if  said  one  hundred  and  fifty  (150)  feet  fail  to 
sell  for  enough  to  pay  the  assessment,  the  whole  of  such  land  shall  be  liable 
to  sale.  This  section  shall  be  deemed  to  include  the  assessment,  principal 
and  interest,  together  with  costs  of  foreclosure  and  a  reasonable  attorney's 
fee.  The  lien  of  the  same  shall  have  precedence  over  all  liens  except 
taxes.  Any  mistake  in  the  description  of  property,  or  the  name  of  the 
owner,  shall  not  vitiate  such  liens.  Such  city  shall  be  liable  to  pay  for  all 
that  part  of  the  street  pr  alley  crossings  which  shall  be  occupied  by  street 
or  alley  crossings,  and  said  board  shall  order  that  pro  rata  part  paid  out 
of  the  funds  at  their  disposal  for  that  purpose,  to  that  extent  reducing  the 
total  amount  to  be  apportioned  against  property  holders.  If  before  order- 
ing such  improvements  any  land  or  lots  have  already  an  improvement  in 
front  thereof  conforming  to  the  general  plan,  said  board  shall  make  an  al- 
lowance to  said  owner  thereof,  to  be  deducted  from  his  assessment  and 
from  the  total  amount  of  the  contract  price. 

7259.  Assessments  by  instalment.  §  76.  Whenever  said  board  of 
public  works  shall  order  the  improvement  of  any  street  or  alley,  as  pro- 
vided in  the  preceding  sections,  the  assessment  for  such  improvement  may, 
at  the  option  of  each  property  holder,  be  payable  in  ten  (10)  annual  instal- 
ments, as  follows  :  Ten  (10)  per  cent,  of  the  principal,  together  with  all 
accrued  interest  on  the  entire  assessment  on  or  before  the  third  Monday 
of  April  next  succeeding  the  allowance  of  the  final  estimate  on  such  work 
by  said  board,  except  where  such  estimate  has  been  made  between  March 
15  and  October  1,  of  any  year,  in  which  case  such  first  instalment  shall  be 
payable  on  the  first  Monday  of  November  next  succeeding  such  estimate. 
The  next  payment  on  said  assessment  shall  be  six  (6)  months'  interest  on 
the  unpaid  principal,  payable  at  the  date  for  the  general  payment  of  taxes, 
either  spring  or  fall,  as  the  case  may  be,  next  after  the  first  instalment  on 
such  assessment  falls  due.  The  next  payment  on  said  assessment  shall  be 
ten  (10)  per  cent,  of  the  original  principal  and  six  (6)  months'  interest  on  the 
unpaid  principal,  payable  on  or  before  the  date  for  the  general  payment  of 
taxes,  spring  or  fall,  as  the  case  may  be,  accruing  one  year  after  the  first 
instalment  was  payable,  and  so  on,  thereafter  ten  (10)  per  cent,  of  the 
original  principal  with  six  months'  interest  on  the  unpaid  principal  once 
each  year,  and  six  months'  interest  in  alternate  turn  with  each  annual 
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payment  of  principal  and  interest  until  the  entire  principal  and  interest 
has  been  paid.  Interest  not  exceeding  six  (6)  per  cent,  shall  be  specified 
by  said  board,  in  the  resolution  for  improvements  and  shall  commence 
from  the  date  of  the  allowance  of  such  final  estimate. 

7260.  Assessment  roll.  §  77.  In  making  assessments  against  each 
lot  or  parcel  of  land,  said  board  of  public  works  shall,  as  soon  as  any  con- 
tract has  been  let  for  the  improvement  of  any  street  or  alley,  make  out  an 
assessment  roll,  with  names  of  property  holders  and  descriptions  of  the 
property  adjoining  the  place  of  such  proposed  improvement.  Said  roll 
shall  also  have  set  opposite  each  name  and  description  the  total  pro  rata 
assessment  against  each  piece  of  property.  When  completed,  said  assess- 
ment roll  shall  be  delivered  to  the  head  of  the  department  of  finance. 

7261.  Duplicate  roll  for  collections,  when.  §  78.  Whenever  the 
board  of  public  works  shall  approve  and  accept  the  entire  work  under 
any  contract  and  allow  a  final  estimate  therefor,  it  shall  be  the  duty  of  the 
department  of  finance  to  forthwith  deliver  to  the  treasurer  a  certified  copy 
of  the  assessment  roll.  Such  duplicate,  assessment  roll  shall  be  known  as 
the  local  assessment  duplicate,  and  shall  be  appropriately  prepared,  show- 
ing the  amount  due  on  each  piece  of  property,  if  paid  in  cash  within  the 
time  limited,  together  with  necessary  columns,  in  which  such  assessment 
shall  be  extended,  showing  the  amount  of  each  instalment,  and  when  pay- 
able, whenever  the  same  shall  be  paid  in  instalments,  together  with  the 
interest  due  at  each  spring  and  fall  payment  of  taxes,  until  the  same  shall 
be  fully  paid.  Said  book  shall  also  have  appropriate  column  in  which 
payments  may  be  properly  credited,  and  also  the  place  for  the  satisfaction 
of  the  lien  by  the  treasurer.  All  assessments,  whether  payable  in  instal- 
ments or  not,  shall  be  payable  to  the  treasurer,  whose  duty  it  shall  be  to 
receive  the  same  and  give  proper  receipts  therefor  and  enter  the  proper 
credit  and  satisfaction  in  said  book  or  duplicate  assessment  roll. 

7262.  Assessment  instalments — Contract  of  land  owner  — 
Prepayment.  §  79.  Whoever  desires  to  exercise  such  privilege  of  pay- 
ment by  instalment  shall,  at  any  time  before  the  expiration  of  thirty  (30) 
days  after  the  allowance  of  the  final  estimate  aforesaid,  enter  into  an  agree- 
ment, in  writing,  that  in  consideration  of  such  privilege  he  will  make  no 
objection  to  any  illegality  or  irregularity  with  regard  to  the  assessment 
against  his  property  and  will  pay  the  same  as  required  by  law  with  the  speci- 
fied interest.  Such  agreement  shall  be  filed  in  the  office  of  the  department 
of  finance.  In  all  cases  where  such  agreement  has  not  been  signed  and 
filed  within  the  time  limited,  the  entire  assessment  shall  be  payable  in  cash 
without  interest  before  the  expiration  of  said  thirty  (30)  days.  After  said 
thirty  days,  if  not  paid  when  due  such  total  assessment  shall  bear  interest 
at  the  rate  of  six  per  cent.  (6  per  cent.)  from  the  date  of  the  final  estimate. 
Persons  signing  and  filing  the  agreement  within  the  time  limited,  and  enti- 
tled to  pay  in  instalments,  may  nevertheless  at  any  time  after  the  expira- 
tion of  the  first  year,  pay  up  their  entire  assessment  and  stop  the  interest 
thereon,  and  be  relieved  of  the  lien  of  the  same,  on  condition  that  they  at 
the  same  time  pay  up  all  accrued  interest  and,  also,  interest  up  to  the  time 
the  next  instalment  of  interest  is  payable:  Provided,  that  before  such  per- 
sons shall  be  entitled  to  make  such  prepayment  they  shall  give  notice  in 
writing  at  the  treasurer's  office  of  their  intention  so  to  do,  six  months  in 
advance  of  the  time  when  such  payment  is  made. 
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7263.  Collection  —  Separate  funds.  §  80.  It  shall  be  the  duty  of 
the  treasurer  to  receive  the  same,  keep  all  account  thereof  and  give  proper 
vouchers  therefor.  The  department  of  finance  shall  charge  the  treasurer 
with  the  amounts  of  such  assessments  and  interest  as  it  accrues.  The  de- 
partment of  finance  shall  carefully  keep  a  separate  account  of  the  fund 
arising  from  each  particular  improvement  ordered  by  the  board  of  public 
works  pursuant  to  this  act,  and  no  proceeds  arising  from  assessments  for 
the  improvement  of  any  particular  street  or  alley  shall  be  diverted  to  the 
payment  for  any  other  improvement  whatever.  The  proceeds  shall  in  each 
case  constitute  a  separate  special  fund  for  the  payment  of  contractors  for  the 
particular  work,  upon  the  allowance  of  estimates  by  the  board  of  public 
works,  or  for  the  security  and  payment  of  street  improvement  bonds,  if 
any  are  issued,  as  hereinafter  provided  for  such  street  or  alley. 

7264.  Improvement  bonds  —  Interest  —  Payable,  when  — Re- 
demption—  Foreclosure.  §  81.  For  the  purpose  of  anticipating  the 
collection  of  such  assessments,  the  department  of  finance  shall  issue  street 
improvement  bonds,  payable  out  of  the  funds  actually  paid  to  and  col- 
lected by  such  city  on  such  account,  the  proceeds  of  the  same  to  be  applied 
exclusively  to  payment  for  the  improvements  on  the  particular  street  or 
alley  for  the  anticipation  of  whose  assessment  the  same  are  issued.  Said 
bonds  shall  bear  the  name  of  the  street  or  alley  for  which  they  are  issued. 
Each  bond  shall  be  issued  for  the  amount  of  five  hundred  dollars  ($500), 
bearing  interest  at  a  rate  not  exceeding  six  per  cent,  per  annum,  and  shall 
have  coupons  attached  representing  each  instalment  of  interest,  or  of  prin- 
cipal and  interest,  as  the  same  falls  due.  Said  bonds  shall  be  payable  in 
instalments  as  follows:  Ten  per  cent,  of  the  principal,  together  with  all 
accrued  interest  on  the  same,  on  the  third  Monday  of  April  next  succeed- 
ing the  allowance  of  the  final  estimate  on  such  work  by  board,  except  where 
such  estimate  has  been  made  between  March  15  and  October  1  of  any  year, 
in  which  case  such  first  instalment  shall  be  payable  on  the  first  Monday  of 
November  next  succeeding  such  estimate;  the  next  payment  on  said  bond 
shall  be  six  months'  interest  on  the  entire  principal,  payable  at  the  date  for 
the  general  payment  of  taxes,  either  spring  or  fall,  as  the  case  may  be,  next 
after  the  first  instalment  on  such  bond  falls  due;  the  next  payment  on  said 
bond  shall  be  ten  per  cent,  of  the  original  principal  and  six  months'  interest 
on  the  unpaid  principal,  payable  on  or  before  the  date  for  the  general 
payment  of  taxes,  spring  or  fall,  as  the  case  may  be,  occurring  one  year 
after  the  first  instalment  was  payable;  and  so  on  thereafter  ten  percent,  of 
the  original  principal,  with  six  months'  interest  on  the  unpaid  principal 
once  each  year,  and  six  months'  interest  on  the  unpaid  principal  in  alternate 
turn  with  the  annual  payment  of  principal  and  interest,  until  the  entire  prin- 
cipal and  interest  have  been  paid.  In  case  any  person  shall  exercise  his 
right  of  prepayment  of  his  assessment  as  hereinbefore  provided,  all  interest 
and  liability  shall  thereupon  cease,  as  to  the  property,  the  assessment  against 
which  is  so  paid,  and  the  lien  against  such  property  shall  be  extinguished 
as  rapidly  as  the  treasurer  shall  collect  funds,  by  reason  of  such  prepay- 
ments, the  same  shall  be  applicable  to  the  outstanding  bonds  in  the  order 
of  their  serial  numbers  and  interest  thereon  shall  cease  pro  tanto  from  the 
time  of  such  collection.  It  shall  be  the  duty  of  the  treasurer  to  the  person 
presenting  any  coupon  for  payment  of  any  bond  on  which  such  prepayment 
will  properly  apply,  of  the  amount  applicable  on  such  bond,  and  on  demand 
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by  the  holder  of  said  bonds  shall  pay  the  same.  Said  board  may  provide 
in  its  original  resolution  of  improvement  for  the  issue  of  such  bonds  di- 
rectly to  the  contractor,  in  which  case  it  shall  be  the  duty  of  the  depart- 
ment of  finance,  upon  the  allowance  of  the  final  estimate  by  the  board  of 
public  works,  to  issue  the  same  directly  to  the  contractor.  Otherwise  they 
shall  be  issued  and  sold  as  other  city  bonds.  Said  bonds  shall  bear  date  as  of 
the  date  of  the  allowance  of  the  final  estimate,  and  shall  bear  interest  from 
such  day.  After  the  issue  of  such  bonds,  no  suit  shall  lie  to  enjoin  the  col- 
lection of  any  assessment,  and  the  validity  of  the  same  shall  not  be  questioned. 
Such  bonds  when  issued  shall  transfer  to  the  owner  thereof  all  right,  title 
and  interest  in  and  to  the  assessments  and  liens  upon  the  respective  lots  or 
parcels  of  ground  hereinbefore  provided  for,  with  full  power  to  enforce  the 
collection  thereof  by  a  foreclosure  in  any  competent  court  of  jurisdiction, 
as  mortgages  are  foreclosed,  recovering  reasonable  attorney's  fees  and  costs, 
and  with  the  same  rights  of  redemption:  Provided,  that  the  first  bondholder 
who  institutes  foreclosure  suit  in  any  court  of  competent  jurisdiction  against 
such  property  or  any  lot  or  parcel  thereof  shall  be  entitled  to  have  the  pro- 
ceeds of  said  suit  applied  pro  rata  to  the  payment  of  his  own  bonds,  and 
of  bonds  held  by  other  bondholders  who  become  parties  to  such  suit,  before 
judgment  on  their  own  application.  The  surplus,  if  any,  shall  be  appli- 
cable to  the  bond  or  bonds  outstanding  of  said  series  having  the  lowest 
serial  number  or  numbers.  No  more  than  one  foreclosure  suit  shall  be 
brought  against  any  one  lot  or  parcel  of  land,  but  all  lots  or  parcels  of  land 
the  assessments  against  which  are  in  default  may  be  joined  in  one  pro- 
ceeding. 

7265.  Instalments,  default  as  to  — Liens,  satisfaction  of.  §  82. 
Failure  to  pay  any  instalment  of  principal  or  interest  when  the  same  is  due 
shall  bring  all  instalments  of  principal  yet  unpaid  forthwith  due  and  pay- 
able. If  such  city  shall  fail  to  collect  any  unpaid  assessment,  or  instal- 
ment thereon  when  due,  no  liability  shall  thereby  accrue  against  such  city, 
but  the  owner  of  the  bonds  hereinbefore  provided  for,  or  in  case  no  bonds 
have  been  issued,  then  the  person  to  whom  is  due  and  owing  the  amount  of 
such  unpaid  assessment  for  the  performance  of  such  work,  shall  have  the 
right  to  proceed  in  any  court  of  competent  jurisdiction  to  foreclose  the 
liens  or  unpaid  assessments,  recovering  interest,  cost  and  a  reasonable  at- 
torney's fee,  and  to  have  the  proceeds  of  sale  applied  on  his  claim.  It 
shall  be  the  duty  of  the  county  clerk  to  certify  to  the  treasurer  all  satisfac- 
tions of  assessment  liens  by  such  sale,  and  the  treasurer  shall  enter  the 
same  of  record. 

7266.  Levee  —  Diversion  of  stream — Drainage — Assessment. 
§  83.  Whenever  the  board  of  public  works  shall  order  the  erection  or 
change  of  any  levee,  or  the  change  of  any  watercourse,  natural  or  artificial, 
or  the  drainage  of  section  of  ground,  it  shall  cause  the  necessary  drawings 
and  specifications  to  be  prepared  for  the  work  and  filed  in  such  office,  and 
shall  publish  a  notice  of  the  resolution  ordering  the  work  to  be  done,  shall 
hear  remonstrances,  modify,  confirm  or  rescind  their  original  resolution, 
prepare  a  list  of  property  holders  beneficially  or  injuriously  affected  by 
such  work,  advertise  for  bids  for  such  work,  let  the  same  by  contract,  assess 
benefits  and  award  damages,  and  in  these  and  all  other  respects  proceed  in 
accordance  with  the  provisions  of  this  act  relating  to  the  appropriation  of 
property  and  the  laying  out  of  streets. 


Digitized  by  VjOOQIC 


333  City  of  100,000  —  Charter.  §§  7267-7271 

7267.  Law  applicable  to.  §  84.  The  provisions  of  this  act  for  the 
liens  of  assessments,  preparation  of  the  duplicate  assessment  roll  by  the 
department  of  finance,  delivery  of  such  roll  to  the  treasurer,  the  collection 
of  assessments,  right  of  election  of  property  holders  to  pay  the  same  in  in- 
stalments, the  issue  of  bonds  to  anticipate  the  same,  and  all  other  provis- 
ions with  regard  to  street  improvement  assessments,  shall  govern  in  the 
matter  of  levee  assessments  so  far  as  the  same  are  applicable. 

7268.  Sewers  and  public  drains.  §  85.  Whenever  the  board  of  pub- 
lic works  shall  order  the  construction  of  any  sewer  or  public  drain,  it  shall 
cause  the  necessary  drawings  and  specifications  for  such  work  to  be  pre- 
pared and  filed  in  such  office,  shall  publish  a  notice  of  the  resolution  order- 
ing the  work  to  be  done,  shall  hear  remonstrances,  modify,  confirm  or 
rescind  their  original  resolution,  and  shall  advertise  for  bids  and  let  the 
same  by  contract  as  more  specifically  provided  in  this  act  with  relation  to 
the  appropriation  of  property  and  the  laying  <)ut  of  streets. 

7269.  Sewers,  local  use.  §  86.  Whenever  any  such  sewer  shall  from 
its  size  and  character,  be  intended  and  adapted  only  for  local  use  by  prop- 
erty holders  along  the  line  of  the  street  or  alley  on  which  it  is  constructed 
and  in  the  opinion  of  such  board  is  not  intended  or  adapted  for  receiving 
sewage  from  collateral  drains,  then,  and  in  that  case,  the  whole  cost  of  the 
improvement  shall  be  paid  for  by  the  property  holder  abutting  on  such  street 
or  alley  in  the  same  manner  and  to  the  same  extent  as  street  improvements 
are  paid  for,  except  that  such  city  shall  not  be  liable  for  the  portions  of  such 
local  sewer  which  cross  other  streets  or  alleys,  but  the  total  cost  shall  be 
apportioned,  pro  rata>  against  the  property  holders. 

7270.  Sewers  for  local  and  general  use  —  Cost,  apportionment 
—  Assessment.  §  87.  Whenever,  in  the  opinion  of  such  board,  any  sewer 
or  drain  ordered  to  be  constructed,  or  any  enlargement  of  one  already 
constructed  shall,  from  its  size  and  character,  be  intended  [and]  adapted 
not  only  for  use  by  abutting  property  holders  along  the  line  of  such  drain 
or  sewer,  but  is  also  intended  and  adapted  for  receiving  sewage  from  col- 
lateral drains  already  constructed,  or  which  may  be  constructed  in  the 
future,  then,  and  in  that  case,  such  board  shall  make  a  division  of  the  cost 
of  such  work.  So  much  of  such  cost  as  shall  be  equivalent  to  the  con- 
struction of  an  adequate  local  sewer,  not  adapted  to  receive  sewage  from 
collateral  drains  or  sewers,  shall  be  paid  for  exclusively  by  the  abutting 
property  holders,  in  the  same  manner  and  to  the  same  extent  as  local  sew- 
ers are  paid  for  by  them.  The  excess  of  cost,  over  and  above  what  would 
be  equivalent  to  the  cost  of  a  local  sewer,  shall  be  assessed  against  each 
piece  of  property  beneficially  affected,  in  proportion  to  the  benefits  re- 
ceived, including  abutting  property  holders  as  well  as  the  holders  not  situ- 
ated on  the  line  of  such  drain  or  sewer  but,  in  the  opinion  of  the  board, 
beneficially  affected  by  the  construction  of  such  sewer,  either  directly  or 
immediately,  or  indirectly  and  by  way  of  the  advantage  which  shall  be 
realized  in  the  future  when  collateral  drains  may  be  constructed  from  such 
property  to  such  main  sewer. 

7271.  Law  to  govern.  §  88.  The  provisions  of  this  act  relating  to 
the  assessment  for  street  improvements  shall  govern  such  board  in  making 
its  assessments  for  the  cost  of  any  local  sewer  or  drain,  or  the  equivalent 
thereof.  In  construction  or  enlargement  of  any  sewer  or  drain  adapted 
for  more  than  local  use,  the  provisions  of  this  act  relating  to  the  assess- 
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ment  of  benefits,  in  the  laying  out  of  streets,  shall  govern  such  board  in 
assessing  benefits.  The  assessment  roll  when  completed,  according  to 
these  provisions,  shall  be  delivered  to  the  department  of  finance  in  the  same 
manner  as  street  improvement  assessment  rolls.  The  department  of  finance 
and  the  treasurer  shall  thereupon  discharge  the  same  duties  in  respect 
thereto  as  are  hereinbefore  prescribed  in  relation  to  street  improvement 
assessments.  The  provisions  of  this  act  in  relation  to  the  payment  of 
street  improvement  assessment  by  instalments,  and  the  'issuance  of  bonds 
to  anticipate  the  same,  shall  also  apply  to  the  payment  of  assessment  for 
the  construction  of  sewers,  drains,  levees,  or  for  the  change  of  any  water- 
course, or  the  drainage  of  any  section  of  ground. 

Sprinkling  or  Sweeping. 

7272.  Cleansing  etc.  —  Contract.  §  89.  Whenever  such  board  of 
public  works  shall  order  any  street,  alley  or  public  place  to  be  sprinkled 
or  swept,  it  shall  cause  the  necessary  specifications  for  such  work  to  be 
prepared  and  filed  in  such  office,  shall  publish  a  resolution  ordering  the 
work  to  be  done,  shall  hear  remonstrances,  modify,  confirm  or  rescind 
their  original  resolution,  and  shall  advertise  for  bids  and  let  the  same  by 
contract,  as  more  specifically  provided  in  this  act  with  relation  to  the 
appropriation  of  property  and  the  laying  out  of  streets. 

7273.  Assessment  — Contract,  several  streets.  §90.  The  cost 
of  such  sprinkling  or  sweeping  shall  be  assessed  pro  rata  against  the  prop- 
erty holders  along  the  line  of  such  street,  alley  or  public  place,  as  the  cost 
of  street  improvements  is  assessed,  except  that  such  city  shall  not  be  liable 
to  pay  for  the  sprinkling  or  sweeping  of  any  street  or  alley  crossings,  but 
the  total  cost  of  such  sprinkling  shall  be  paid  for  by  the  abutting  property 
holders.  Such  board  may,  at  its  option,  embrace  in  one  order  or  resolu- 
tion, and  also  in  one  contract,  any  number  of  streets,  alleys,  or  public 
places  for  which  the  specifications  for  such  sprinkling  or  sweeping  are 
uniform.  Or,  such  board  may  include  in  one  resolution  and  contract  such 
streets  as  to  which  the  specifications  for  sprinkling  and  sweeping  are  not 
uniform:  Provided,  that  such  contract  and  the  bids  therefor  shall  sepa- 
rately state  the  cost  of  sprinkling  or  sweeping  streets  or  alleys  which  are 
uniform,  with  regard  to  the  specifications  to  such  sprinkling  or  sweeping. 
In  such  cases,  such  board  may  accept  part  of  such  bid  on  one  group  of 
streets  uniform  in  their  specifications,  and  reject  other  parts  of  such  bids 
on  other  groups  of  streets. 

7274.  Assessment  —  Collection.  §91.  The  duties  of  the  depart- 
ment of  finance  and  of  the  treasurer,  the  rights  of  contractors,  and  the  lia- 
bilities of  such  city  in  relation  to  such  street  sprinkling  or  sweeping  assess- 
ments shall  be  the  same  as  in  the  case  of  street  improvement  assessments. 
But  such  assessments  shall  be  payable  on  the  first  Monday  in  November, 
for  any  one  year,  in  the  manner  that  street  improvement  assessments  are 
payable.  The  provisions  of  this  act  in  relation  to  the  payment  of  street 
improvement  assessments  by  instalments,  and  the  issuing  of  bonds  to 
anticipate  the  same,  shall  have  no  application  to  street  sprinkling  or  sweep- 
ing assessments. 
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Lamp  Posts. 

7275.  Lampposts— Assessment  — Collection.  §92.  Whenever 
such  board  of  public  works  shall  order  any  street,  alley  or  public  place,  to 
be  supplied  with  lamp  posts,  by  the  construction  of  the  same,  it  may  by 
resolution  order  the  same  without  publication  or  notice,  or  the  hearing  of 
remonstrances.  Contracts  for  the  same  may  be  let,  like  other  contracts, 
and  the  cost  thereof  assessed  against  the  holders  of  abutting  property,  as 
the  cost  of  street  sprinkling,  and  the  same  shall  be  collected,  and  the  de- 
partment of  finance  and  the  treasurer  shall  perform  the  same  duties,  and 
the  contractor  shall  have  the  same  rights,  as  in  the  case  of  street  sprinkling 
assessments. 

D.       DEPARTMENT    OF    PUBLIC    SAFETY. 

7276.  Police  —  Fire  —  Markets  etc.  —  Board  —  Appointment- 
Bonds— Duties —  Salaries.  §  93.  The  department  of  public  safety 
shall  be  under  the  charge  of  a  board  of  three  commissioners  to  be  appointed 
by  the  mayor  of  such  city  as  hereinbefore  provided.  No  more  than  two 
of  said  commissioners  shall  be  of  the  same  political  party.  Said  commis- 
sioners shall  give  bond  to  such  city,  to  be  approved  by  and  filed  with  the 
department  of  finance,  for  the  faithful  performance  of  their  duties  respect- 
ively, as  required  by  ordinance.  Said  board  shall  have  the  care,  manage- 
ment and  supervision  and  exclusive  control  of  all  matters  relating  to  the 
fire  and  police  force,  fire  alarm,  telegraph,  erection  of  fire  escapes,  inspec- 
tion of  buildings  and  boilers,  market  places  and  food  sold  therein,  pounds, 
and  prisons.  Said  board  shall  have  power  to  purchase  all  necessary  sup- 
plies and  apparatus  and  make  all  repairs  needed  in  its  department,  subject 
to  the  same  provisions  as  are  herein  prescribed  for  the  exercise  of  similar 
powers  by  the  department  of  public  works.  Said  commissioners  shall 
receive  annual  salaries  of  $600  each. 

7277.  Quorum  —  Rules  —  Chairman  —  Clerk  —  Bond— Powers, 
exercise  Of.  §  94.  Said  commissioners  shall  adopt  rules  for  the  appoint- 
ment of  members  to  said  fire  and  police  forces,  their  regulation  and  dutiesr 
subject  however  to  the  laws  of  the  state  and  to  the  ordinances  of  the  com- 
mon council.  Any  two  of  said  commissioners  shall  constitute  a  quorum. 
Said  commissioners  shall  adopt  rules  and  regulations  with  regard  to  the 
time  of  the  holding  regular  and  called  meetings  and  of  giving  notice 
thereof.  They  shall  elect  one  of  their  number  as  chairman  who  shall  hold 
such  position  as  long  as  may  be  prescribed  by  the  rules  of  said  board. 
Said  commissioners  shall  cause  all  of  their  proceedings  to  be  carefully  re- 
corded by  a  competent  clerk,  who  shall  give  bond  for  the  faithful  perform- 
ance of  his  duties,  to  be  approved  by  such  board  in  such  sum  as  may  be 
fixed  by  ordinance.  They  shall  only  act  as  a  board,  and  no  member 
thereof  shall  have  power  to  bind  said  board,  or  such  city,  except  pursuant 
to  a  resolution  of  such  board  authorizing  him  to  act  in  that  behalf  as  its 
authorized  agent.  Said  commissioners  shall  have  the  care  and  charge  of 
all  property  of  every  kind  pertaining  to  the  fire  and  police  force  and  to  the 
market  places,  pounds  and  prisons  of  such  city. 

7278.  Police  superintendent,  fire  chief  and  forces  —  Market 
master  etc.  —  Pay  of—  Rules  and  regulations  —  Mayor  control, 
when.  §  95.  Said  commissioners  shall  appoint  a  superintendent  of  police, 
chief  of  the  fire  force  and  all  other  officers,  members  and  employes  of  said 
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fire  and  police  forces,  together  with  a  market  master,  station  house  keeper, 
and  other  officials  necessary  for  such  department  of  public  safety.  The 
annual  pay  of  such  appointees  shall  be  fixed  by  ordinance  of  the  common 
council,  and  it  shall  be  lawful  in  such  ordinance  to  grade  the  members  of 
such  forces  and  to  regulate  their  pay,  not  only  by  rank,  but  by  their  length 
of  service.  In  default  of  any  ordinance  fixing  the  compensation  for  any 
member  of  such  fire  or  police  force,  said  commissioners  shall  have  power 
to  fix  the  same  subject  to  change  by  ordinance  by  said  council.  Said 
commissioners  of  public  safety  may  also  fix  the  number  of  members  of 
said  fire  and  police  forces,  and  the  number  of  appointees  for  other  pur- 
poses. Said  commissioners  of  public  safety  shall,  in  like  manner,  divide 
such  city  into  police  precincts  and  fire  districts.  Said  commissioners  shall 
also  have  power  to  make  and  promulgate  rules  and  regulations  for  the  ap- 
pointment of  members  to  such  forces,  and  for  their  government :  Pro- 
vided,  that  said  forces  shall  be  as  nearly  as  possible  equally  divided  politi- 
cally, and  no  member  thereof  shall  be  dismissed  except  for  cause  as  herein- 
before provided.  The  superintendent  of  police  shall  have  exclusive  direction 
and  control  of  the  police  force,  and  the  chief  of  the  fire  force  shall  have 
exclusive  control  and  charge  of  such  fire  force,  subject  to  the  rules,  regu- 
lations and  orders  of  said  department  of  public  safety.  In  times  of  peril, 
danger,  riot,  extensive  conflagration,  disorder,  or  the  apprehension  thereof, 
said  chief  of  the  fire  force  and  the  superintendent  of  the  police  force  shall, 
for  the  time  being,  be  subordinate  to  the  mayor  and  obey  his  orders  and 
directions,  any  thing  to  the  contrary  in  this  act  or  in  the  ordinances  of  such 
city,  or  in  the  regulations  or  orders  of  such  commissioners  of  public  safety, 
to  the  contrary  notwithstanding. 

7279.  Fire  and  police  forces  — Tenure  of  office.  §96.  Every 
member  of  the  fire  and  police  force,  and  all  other  appointees  of  the  com- 
missioners of  public  safety,  shall  hold  office  until  they  are  removed  by  the 
board.  They  may  be  removed  for  any  cause  other  than  politics,  and  the 
written  reasons  for  such  removal  shall  be  entered  upon  the  records  of  such 
board. 

7280.  Police  or  fireman's  misconduct.  §  97.  On  conviction  of  a 
member  of  the  said  fire  or  police  force  for  any  criminal  offense  or  neglect 
of  duty,  or  of  violation  of  rules,  or  neglect  or  disobedience  of  orders,  or  in- 
capacity, or  absence  without  leave,  or  conduct  injurious  to  the  public  peace 
or  welfare,  or  immoral  conduct,  or  conduct  unbecoming  an  officer,  or  other 
breach  of  discipline,  said  commissioners  shall  have  power  to  punish  the  of- 
fending party  by  reprimand,  forfeiture,  suspension  without  pay,  dismissal, 
or  by  reducing  him  to  a  lower  grade  and  pay. 

7281.  Police  powers  —  Police  court  process  —  Arrest  —  Exam- 
ination—  Council  process.  §  98.  The  officers  and  members  of  such 
police  force  shall  possess  all  the  common  law  and  statutory  powers  of  con- 
stables, except  in  relation  to  the  service  of  civil  process,  and  any  warrant  of 
search  or  arrest  issued  by  any  judge,  or  magistrate,  or  justice  of  the  peace 
of  this  state,  may  be  executed  in  any  part  thereof  by  any  member  of  said 
police  force,  subject  to  the  laws  of  this  state  governing  arrests  and  bail. 
The  members  of  such  police  force  shall  have  the  exclusive  power,  and  it 
shall  be  their  duty  to  serve  all  process  within  such  city  issuing  from  the 
police  court.  They  shall  be  conservators  of  the  peace  in  such  city,  and 
shall  arrest  without  process  all  persons  who  within  view  commit  any  crime 
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or  misdemeanor  contrary  to  the  statutes  of  this  state,  or  ordinance  of  such 
city,  take  them  before  the  police  court  or  judge  of  such  city,  or  other  of- 
ficers having  jurisdiction  of  the  offense  with  which  such  person  is  charged, 
and  retain  them  in  custody  until  the  cause  of  such  arrest  has  been  investi- 
gated, suppress  all  breaches  of  the  peace  within  their  knowledge,  and  au- 
thority is  hereby  given  to  them  to  call  to  their  aid  the  power  of  such  city; 
to  pursue  and  commit  to  jail  all  felons  and  persons  guilty  of  misdemeanors 
or  crimes  in  violation  of  the  statutes  of  this  state  or  of  the  ordinances  of 
such  city.  They  shall  have  the  exclusive  power  and  it  shall  be  their  duty 
to  serve  all  process  issued  by  the  common  council,  or  any  committee  thereof, 
pursuant  to  this  act,  or  by  any  of  the  executive  departments  of  such  city. 
They  shall  attend  upon  the  police  court  and  assist  the  bailiff  to  preserve 
order  in  such  court. 

7282.  Prisoner  or  convict,  imprisonment  etc.  §  99.  The  mem- 
bers of  the  police  force,  under  the  direction  of  the  superintendent  thereof, 
shall  convey  prisoners  to  and  from  the  county  jail  or  station  houses  of  such 
city  for  arraignment  or  trial  in  the  police  court,  or  to  the  house  of  cor- 
rection, work  house,  reform  school,  county  jail  or  other  place  of  punish- 
ment or  imprisonment,  under  judgment,  sentence,  order,  [or]  process  of  such 
court. 

7283.  Police  or  firemen  —  Special  duty.  §  100.  Said  commis- 
sioners shall  have  power,  on  application  of  any  person  or  corporation,  if 
deemed  expedient,  to  detail  regular  patrolmen  of  the  police  force  or  fire 
force,  or  appoint  and  swear  any  additional  number  of  special  policemen  or 
firemen  to  do  special  duty  at  any  place  within  such  city,  upon  such  person 
or  corporation  paying  for  the  use  of  such  city  the  same  rate  per  diem  of 
service  on  such  detail  of  special  duty  as  is  paid  to  the  regular  members  of 
the  force.  Such  special  patrolmen  shall  be  subject  to  the  superintendent 
and  such  special  firemen  to  the  chief  of  the  fire  force.  They  shall  obey 
the  rules  and  regulations  of  their  respective  departments,  conform  to  its 
discipline  and  orders,  and  wear  such  dress  oc  badge  as  the  commissioners 
may  direct,  and  shall,  during  the  term  of  their  appointment,  possess  all  the 
powers,  privileges  and  duties  of  regular  patrolmen  or  firemen.  Such  per- 
sons so  appointed  may  be  removed  at  any  time  by  said  commissioners 
without  notice  and  without  assigning  any  cause.  Said  commissioners 
may,  also,  upon  emergency  or  apprehension  of  riot,  tumult,  mob  or  insur- 
rection, pestilence  or  invasion,  appoint  as  many  special  patrolmen  as  may 
be  desirable,  to  be  paid  the  same  rate  per  day  and  possess  the  same  powers, 
privileges  and  duties  as  members  of  the  regular  force,  and  be  subject  to 
the  same  ordinances,  regulations  and  orders.  Such  patrolmen  and  fire- 
men shall  wear  badges,  furnished  by  their  respective  departments.  Such 
commissioners  may  also  detail  members  from  the  regular  forces  for  the  use 
of  the  department  of  health,  or  any  department  of  the  city  government. 

7284.  Oath,  administer.  §  101.  Said  commissioners  and  superin- 
tendents of  fire  and  police  are  authorized  to  administer  oaths  to  any  per- 
son summoned  in  any  proceeding  authorized  by  this  act,  or  to  take  any 
depositions  under  the  rules,  regulations,  or  orders  of  said  department  of 
public  safety .^ 

7285.  Police  duty.  §  102.  It  is  hereby  made  the  duty  of  said  police 
force,  at  all  times  within  such  city,  and  the  members  thereof  are  specially 
empowered  to  preserve  peace,  prevent  crime,  detect  and  arrest  offenders, 
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suppress  riots,  mobs  and  insurrections,  disperse  unlawful  and  dangerous 
assemblages,  and  assemblages  which  obstruct  the  free  passage  of  public 
streets,  sidewalks,  parks  and  places,  protect  the  right  of  persons  and  prop- 
erty, guard  the  public  health,  preserve  order  at  elections  and  public  meet- 
ings, direct  the  movement  of  teams  and  vehicles  in  streets,  alleys  or  public 
places,  remove  all  nuisances  in  public  streets,  parks  or  highways,  arrest  all 
street  beggars,  provide  proper  police  assistance  at  fires,  assist,  advise  and 
protect  strangers  and  travelers  in  public  streets  or  at  railroad  stations,  care- 
fully observe  and  inspect  ail  places  of  business  under  license,  or  required 
to  have  the  same,  all  nouses  of  ill  fame  or  prostitution,  and  houses  where 
common  prostitutes  resort  or  reside,  all  lottery  or  policy  shops,  all  gam- 
bling houses,  cock  pits,  dance  houses,  resorts,  and  to  suppress  and  restrain 
all  unlawful  or  disorderly  conduct  or  practices,  enforce  and  prevent  the  vio- 
lation of  all  ordinances  and  laws  in  force  in  such  city.  The  superintendent 
of  police  and  each  captain  in  his  precinct  shall  possess  the  power  of  su- 
pervision and  inspection  over  all  pawnbrokers,  venders,  junk  shop  keepers, 
cartmen,  expressmen,  dealers  in  second  hand  merchandise,  intelligence  of- 
fices and  auctions,  and  any  member  of  such  force  may  be  authorized  by  the 
superintendent  to  exercise  the  same  powers,  by  authority  in  writing.  Said 
superintendent  or  any  captain  may,  by  written  authority,  empower  any 
member  of  such  police  force,  when  in  search  of  stolen  property,  of  evidence, 
or  of  suspected  offenders,  to  examine  the  books,  business,  or  premises  of 
any  of  the  persons  named  in  this  section  and  to  examine  property  in  whose- 
soever possession  the  same  shall  be. 

7286.  Gambling,  lottery  etc.  §  103.  If  any  member  of  such  force, 
or  if  any  two  or  more  householders  in  such  city,  shall  report  in  writing,  un- 
der his  or  their  signature,  to  the  superintendent  of  police,  that  there  are  good 
grounds  (and  stating  the  same)  for  believing  that  any  house,  room  or  prem- 
ises within  such  city  is  kept  or  used  as  a  common  gaming  house,  room  or 
premises  for  therein  playing  for  wagers  of  money  at  any  game  of  chance,, 
or  to  be  kept  for  lewd  or  obscene  purposes  of  amusement,  or  for  the  de- 
posit or  sale  of  lottery  tickets  or  policies,  it  shall  be  lawful  for  said  super- 
intendent to  authorize  any  member  or  members  of  said  police  force,  in 
writing,  to  enter  the  same,  who  shall  forthwith  arrest  all  persons  there 
found  offending  against  law,  and  seize  all  instruments  of  gaming,  or  lottery 
tickets,  and  deliver  the  same  to  the  superintendent,  who  shall  destroy 
them. 

7287.  Arrest  —  Duties  on — Interference  with.  §  104.  When- 
ever any  arrest  has  been  made  by  any  member  of  such  police  force,  it  shall 
be  the  duty  of  the  officer  in  making  the  arrest  to  forthwith  bring  the  per- 
son arrested  before  the  police  court,  or  court  having  jurisdiction  thereof, 
to  be  dealt  with  according  to  law.  If  the  arrest  is  made  during  the  hours 
when  such  court  is  not  in  session,  or  if  the  judge  is  not  holding  court,  such 
offender  shall  be  detained  in  the  city  prison  until  there  shall  be  an  oppor- 
tunity for  such  hearing  at  the  earliest  practicable  time,  or  until  he  shall 
have  given  bonds  for  his  appearance.  And,  no  person  shall  be  detained 
longer  than  twenty-four  hours  without  such  examination,  except  where 
Sunday  intervenes,  in  which  case  no  person  shall  be  detained  [longer]  than 
forty-eight  hours.  Any  person  or  corporation  who  shall  interfere  with  said 
commissioners  of  public  safety  or  their  appointees  in  the  legal  discharge 
of  their  duties  shall,  upon  conviction,  be  fined  not  more  than  one  thousand 
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dollars  ($1,000),  to  which  may  be  added  imprisonment  for  not  more  than 
ninety  (90)  days. 

7288.  Politics.  §  105.  It  shall  be  unlawful  for  said  commissioners  of 
public  safety  or  any  persons  appointed  by  them  or  their  predecessors,  or 
holding  any  position  on  said  fire  or  police  force,  to  solicit  any  person  to 
vote  at  any  election  for  any  candidate,  or  to  challenge  any  voter,  or  in  any 
manner  attempt  to  influence  any  elector  at  such  election,  or  to  be  a  dele- 
gate or  candidate  for  delegate,  to  any  political  convention,  or  to  solicit  for 
any  candidate  for,  or  delegate  to  such  convention,  or  to  be  a  member  of 
any  political  committee.  Any  person  violating  the  provisions  of  this  sec- 
tion shall  be  fined  in  any  sum  not  exceeding  five  hundred  dollars,  to  which 
may  be  added  imprisonment  for  a  period  not  exceeding  six  months. 

7289.  Appointee's  bond.  §  106.  Said  commissioners  shall  have 
power,  subject,  however,  to  city  ordinances,  to  adopt  rules  regulating  the 
giving  of  bond  by  any  appointee  or  class  of  appointees  in  such  department 
for  faithful  performance  of  official  duty. 

7290.  Insurance  fund.  §  107.  Said  commissioners,  may,  at  anytime, 
draft  an  ordinance  and  submit  the  same  to  the  common  council,  who  shall 
have  power  to  enact  the  same  like  other  ordinances,  for  the  creation,  man- 
agement and  distribution  of  a  police  insurance  fund,  or  of  a  firemen's 
insurance  fund,  together  with  a  provision  for  retaining  a  per  cent,  of  each 
appointee's  salary,  for  the  creation  of  such  fund,  and  prescribing  the  con- 
ditions of  its  investment  and  who  shall  be  entitled  to  the  benefit  thereof. 

E.      DEPARTMENT    OF    ASSESSMENT    AND   COLLECTION. 

7291.  Assessor  —  Treasurer  —  Application  oi   prior  statute. 

§  108.  The  treasurer  of  the  county  in  which  the  city  is  located  and  the 
township  assessor  of  the  township  in  which  such  city  is  located  shall  be  ex 
officio  assessor  and  treasurer  for  such  city,  and  head  of  the  department  of 
assessment  and  collection.  Nothing  herein  shall  be  deemed  to  repeal  the 
provisions  of  "An  act  concerning  taxation  for  city  and  school  purposes  in 
cities  containing  a  population  of  over  seventy  thousand,  as  shown  by  the 
last  census  of  the  United  States;  to  abolish  the  offices  of  city  treasurer  and 
assessor  in  such  cities,  and  provide  for  the  discharge  of  the  duties  of  such 
offices,  and  repealing  laws  in  conflict  therewith,"  approved  February  21, 
1885,  as  to  cities  with  respect  to  which  this  act  is  applicable,  except  so  far 
as  the  provisions  of  this  act  are  inconsistent  therewith. 

7292.  Finance  department— Duties.  §109.  The  duties  of  the  head 
of  the  department  of  finance  shall  be  the  same  as  those  imposed  upon  the 
city  clerk  by  the  provisions  of  the  act  of  1885,  named  in  the  preceding 
section,  subject  to  the  provisions  of  this  act. 

7293.  County  treasurer  — Fees  as— Salary.  §110.  The  county 
treasurer  shall,  in  addition  to  his  annual  salary  of  two  thousand  dollars 
(2,000)  allowed  by  the  said  act  of  1885,  receive  five  per  centum  of  the 
amount  of  delinquent  taxes  collected  by  him,  said  per  centum  to  be  calcu- 
lated on  the  original  amount  of  the  tax  so  collected,  as  charged  on  the  du- 
plicate, and  not  including  interest  or  penalty.  No  other  percentage  or  al- 
lowance shall  be  made  to  said  treasurer  either  directly  or  indirectly  for  his 
services  for  said  city.  The  treasurer  shall  keep  an  account  of  the  money 
received  by  him  for  taxes  due  the  city,  and  on  the  first  day  of  each  month 
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he  shall  receipt  to  the  comptroller  for  the  amount  collected  by  him  as  afore- 
said for  the  preceding  month,  which  amounts  shall  at  once  be  available  for 
the  city's  use. 

7294.  Assessor's  work  — Payment  to  county.  §  m.  The  county 
in  which  such  city  is  located  shall  receive  as  such  city's  proportion  for  such 
township  assessor's  work,  annually,  the  sum  of  twenty-five  hundred  dollars 
($2,500),  in  full  payment  and  discharge  of  all  services  by  said  assessor  or 
his  deputies,  or  other  persons,  with  respect  to  such  city's  share  in  the  mak- 
ing of  such  assessment,  and  no  other  compensation  shall  be  allowed  such 
assessor  or  his  deputies,  directly  or  indirectly,  by  such  city. 

7295.  Compensation  —  Unjust  claim.  §  112.  Any  county  treas- 
urer or  his  deputy,  or  any  township  assessor  or  his  deputy  who  shall  directly 
or  indirectly  ask  or  receive  any  compensation  from  such  city  other  than  is 
expressly  allowed  by  this  act,  shall  be  liable  to  be  fined  in  any  sum  not  ex- 
ceeding five  thousand  dollars  ($5, 000),  to  which  may  be  added  imprisonment 
not  exceeding  one  year.  Any  councilman  of  such  city  who  shall  propose 
any  appropriation-  for  such  treasurer  or  assessor,  or  any  deputy  or  either 
of  them,  shall  be  subject  to  the  same  penalty  previously  mentioned  in  this 
section. 

7296.  Duty,  failure  in  —  Liability.  §  113.  Whenever  any  county 
treasurer  or  township  assessor  shall  fail  to  faithfully,  fully  and  promptly 
discharge  any  duty  imposed  upon  him  by  this  act  or  by  the  act  hereinbe- 
fore referred  to,  approved  February  21,  1885,  he  shall  be  liable  to  impeach- 
ment and  removal  from  office,  and  to  damages  for  such  failure,  for  which 
damages  his  bondsmen  shall  be  liable.  Such  impeachment  may  be  insti- 
tuted by  such  city  by  filing  a  complaint  in  the  circuit  or  superior  courts  of 
the  county  in  which  such  city  is  located.  Such  causes  shall  be  tried  as 
other  civil  causes  are  tried  and  a  removal  .from  office  may  be  decreed  and 
damages  may  be  awarded.  The  bondsmen  of  such  officer  may  be  made 
co-defendants  in  the  suit,  in  case  such  city  seeks  to  recover  damages. 

DEPARTMENT  OF  HEALTH  AND  CHARITIES. 

7297.  Health  department  —  Commissioners  —  Hospital  etc. 
superintendent  —  vital  statistics  —  Salary  —  Sanitary  officers  — 
Police.  §  114.  The  department  of  health  and  charities  shall  be  under 
the  control  of  three  commissioners,  who  shall  be  practicing  physicians,  to 
be  appointed  by  the  mayor  as  hereinbefore  provided.  Said  commissioners 
shall  each  receive  a  salary  of  one  hundred  dollars  ($100)  per  year.  Said 
commissioners  shall  have  charge  of  all  matters  relating  to  public  health  and 
the  enforcement  of  laws  in  relation  thereto;  shall  have  charge  of  the  city 
hospital,  city  dispensary  and  all  other  city  charities.  They  shall  keep  a 
careful  record  of  their  proceedings.  Said  commissioners  shall  appoint  a 
superintendent  of  the  city  hospital  and  city  dispensary,  who  shall  have  con- 
trol and  management  thereof.  Said  commissioners  shall  elect  one  of  their 
number  registrar  of  vital  statistics,  who  shall  be  secretary  and  executive  of- 
ficer of  their  board,  and  shall  attend  to  the  proper  registration  of  births, 
marriages  and  deaths,  and  such  other  statistical  information  as  the  depart- 
ment may  require.  Said  registrar  of  vital  statistics  shall  receive  for  his 
services  the  sum  of  three  hundred  dollars  in  addition  to  his  salary  as  health 
commissioner.  Said  health  commissioners  shall  nominate  for  appointment  by 
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the  department  of  public  safety,  as  special  sanitary  officers,  skilled  and 
competent  persons  for  live  stock  and  meat  inspectors  and  food  inspectors, 
whose  duty  it  shall  be  to  inspect  all  live  stock,  meat  and  food  offered  for 
sale  for  human  food  in  such  city,  and  to  attend  the  public  markets  and 
carefully  watch  over  the  same  and  prevent  the  selling,  or  offering  to  sell, 
for  human  food,  any  and  all  articles  unfit  for  use,  and  said  commissioner 
is  hereby  authorized  to  require  from  the  department  of  public  safety 
special  detail  of  policemen  or  firemen  to  execute  orders  of  such  depart- 
ment of  public  health  whenever  needed.  Said  department  of  public  safety 
shall  detail  policemen  who  shall  be  constantly  subject  to  the  orders  of 
such  department  of  health.  In  case  of  disagreement  as  to  the  number  or 
duration  of  service  of  such  details  of  firemen  and  policemen,  or  to  the 
number  of  sanitary  officers  required  between  said  two  departments,  the 
mayor  shall  decide  the  question. 

7298.  Health  ordinances—  Plumbing  and  drainage  inspection. 
§  115.  Said  health  commissioners  are  hereby  authorized  and  directed  to 
prepare  ordinances  for  the  protection  of  public  health,  for  securing  the 
proper  registration  of  births,  marriages  and  deaths,  and  such  other  statis- 
tical information  as  the  department  may  require,  with  penalties  for  their 
violation;  for  the  removal  and  burial  of  the  dead,  the  maintenance  of  an 
ambulance  service  for  the  speedy  removal  of  sick  and  needy  persons,  for 
the  efficient  regulation  and  management  of  the  city  hospital  and  city  dis- 
pensary as  may  seem  to  them  desirable,  and  the  destruction  or  fumigation 
of  infected  property  or  premises,  for  the  registration  of  plumbers  and  the 
inspection  of  plumbing  and  house  drainage  in  all  buildings,  both  public 
and  private,  erected  after  the  passage  of  this  act,  and  in  all  buildings,  both 
public  and  private,  erected  prior  thereto  wherein  changes  in  or  additions 
to  the  plumbing  or  drainage  are  to  be  made,  for  the  appointment  of  an  in- 
spector of  plumbing  and  house  drainage,  who  shall  be  a  practical  plumber, 
who  shall  be  required  to  pass  an  examination  as  to  his  qualifications  by  a 
board  of  three  practical  plumbers  doing  business  and  residing  in  such  city, 
said  board  to  be  selected  by  the  health  commissioners  of  such  city ;  such 
ordinances  shall  be  submitted  to  the  council  for  passage  as  other  ordi- 
nances. 

JUDICIAL. 

7299.  Police  court  —  Court  of  record.  §  116.  The  judicial  power 
of  such  city  shall  be  vested  in  a  police  court.  The  officers  thereof  shall 
be  one  judge,  a  clerk,  and  a  bailiff.     The  style  of  such  court  shall  be: 

"  The  Police  Court  of  the  City  of ,"  according  to  the  name  of  such 

city.  Said  court  shall  be  a  court  of  record,  and  all  its  judgments,  decrees, 
orders  and  proceedings  shall  have  the  same  force  and  effect  as  those  of  the 
criminal  or  circuit  courts,  except  that  no  judgment  shall  be  a  lien  on  the 
real  estate  otherwise  than  is  provided  by  taking  transcript,  and  the  same 
shall  be  enforced  in  the  same  manner  as  liens  by  transcript  from  justices  of 
the  peace  in  similar  cases. 

7300.  Judge  — Seal— Venue.  §117.  The  police  judge  shall  pro- 
vide at  the  expense  of  the  city  a  seal  for  such  court,  which  shall  contain 

on  the  face  the  words:  "  Police  Court  of ,  Indiana,"  the  blank  to  be 

filled  with  the  name  of  the  city.  A  description  of  such  seal,  together  with 
an  impress  thereof,  shall  be  spread  on  the  records  of  such  court.     No 
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change  of  venue  shall  be  taken  from  such  court,  but  any  defendant  may 
take  a  change  of  venue  from  the  judge  thereof  as  is  now  provided  by  law 
relating  to  criminal  and  circuit  courts. 

7301.  Judge  —  Election  —  Term  —  Bond  —  Duties.  §118.  The 
police  judge  shall  be  elected  by  the  legal  voters  of  such  city,  at  the  same  time 
and  in  the  same  manner  as  the  other  city  officers  ire  elected,  for  the  term 
of  two  years,  and  until  his  successor  is  elected  and  qualified.  His  term 
of  office  shall  begin  at  twelve  o'clock  noon  on  the  Thursday  next  after  his1 
election.  Before  entering  upon  the  discharge  of  his  duties,  he  shall  exe- 
cute a  bond  payable  to  such  city  in  the  penal  sum  of  five  thousand  dol- 
lars ($5,000)  with  good  and  sufficient  freehold  surety,  to  be  approved  by 
the  mayor  and  filed  in  the  office  of  the  city  comptroller,  conditioned  for 
the  faithful  and  honest  discharge  of  the  duties  of  his  office.  He  shall  hold 
daily  sessions  of  the  police  court,  Sundays  excepted,  at  a  place  within  such 

,  city  provided  and  designated  by  the  common  council.  He  shajl  have  and 
exercise  within  such  county  in  which  such  city  is  located,  the  powers  and 
jurisdiction  now  or  hereafter  conferred  upon  justices  of  the  peace,  in  all 
crimes  and  misdemeanors,  except  as  otherwise  herein  provided.  He  shall 
have  and  exercise  within  such  city  the  powers  and  jurisdiction  now  con- 
ferred upon  mayors,  except  as  herein  otherwise  provided.  He  shall  have 
exclusive  jurisdiction  of  all  violations  of  the  ordinances  of  such  city.  He 
shall,,  also,  have  original  concurrent  jurisdiction  with  the  criminal  courts  in 
all  cases  of  petit  larceny  and  all  other  violations  of  the  laws  of  the  state  where 
the  penalty  provided  therefor  can  not  exceed  a  fine  of  five  hundred  dollars 
($500),  and  imprisonment  not  exceeding  six  months,  or  either  or  both. 

7302.  Penalty  —  Imposition  of.  §  119.  In  the  trial  of  any  person 
in  the  police  court  for  the  violation  of  any  law  of  this  state  or  ordinance 
of  such  city,  the  court  or  jury  shall  have  power  to  assess  a  fine  in  any  sum 
not  exceeding  five  hundred  dollars  ($500),  or  adjudge  imprisonment  as  a 
part  of  the  sentence  for  any  time  not  exceeding  six  months  in  the  county 
jail,  work  house  or  other  lawfully  designated  place  of  confinement,  either 
or  both. 

7303.  Oath,  administer —  Rules  of  court  make  —  Appeal.  §  120. 
Such  judge  shall  have  full  power  and  authority  to  make  and  adopt  rules  and 
regulations  for  conducting  the  business  of  said  court  not  repugnant  to  the 
laws  of  this  state,  and  shall  have  all  powers  incident  to  the  court  of  record 
in  relation  to  the  attendance  of  witnesses,  the  punishment  of  contempts, 
and  enforqing  its  orders,  and  to  issue  commissions  for  taking  depositions 
in  cases  pending  in  said  court.  He  shall  have  full  authority  to  administer 
oaths  and  to  give  all  necessary  certificates  for  the  authentication  of  the 
records  and  proceedings  of  said  court  in  the  matter  of  changes  of  venue, 
and  in  the  trial  of  any  person  charged  with  the  violation  of  any  law  of  this 
state,  such  court  shall  be  governed,  as  far  as  may  be,  by  the  law,  rules, 
practice  and  pleadings  relating  to  criminal  courts,  except  where  herein 
otherwise  provided,  and  in  the  trial  of  any  person  charged  with  the  viola- 
tion of  any  ordinance  of  such  city,  such  court  shall  be  governed,  as  far  as 
may  be,  by  the  laws,  rules,  practice  and  pleadings  now  in  force  relating  to 
mayor's  courts,  except  where  herein  otherwise  provided.  Appeals  shall  be 
from  the  judgment  of  said  court  in  criminal  cases  to  the  criminal  circuit 
court  and  in  civil  cases  to  the  superior  or  circuit  courts  in  the  same  man- 
ner that  is  now  provided  for  appeals  from  the  mayor's  court. 
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7304.  Disability  —  Locum  tenens.  §  121.  In  case  of  the  tempo- 
rary absence  or  inability  of  the  police  judge  to  act,  he  shall  appoint  any  re- 
putable practicing  attorney  to  preside  in  his  absence,  and  such  judge  pro 
Um.  shall  have  and  possess  all  the  powers  and  rights,  and  perform  and 
exercise  all  of  the  duties  of  judge  of  such  court  as  fully  and  completely  as 
the  police  judge  appointing  him.  It  shall  be  the  duty  of  such  judge  to 
tax,  for  the  use  and  benefit  of  such  city,  a  docket  fee  of  five  dollars  ($5) 
in  each  case  where  a  defendant  is  adjudged  guilty  of  a  violation  of  any 
law  of  this  state  or  ordinance  of  such  city,  which  docket  fee  shall  be  col- 
lectible in  the  same  manner  as  other  costs  are  collected;  and  no  other  fees 
whatever  shall  be  taxed  against  a  defendant  except  as  herein  provided: 
Provided,  however,  that  nothing  herein  shall  prevent  the  taxing  and  collec- 
tion of  the  penalties  and  fees  now  provided  by  law  in  case  of  the  collection 
of  judgments  on  execution,  levy  and  sale  of  personal  property,  but  such  pen- 
alties and  fees  when  collected  shall  be  for  the  use  and  benefit  of  such  city. 

7305.  Costs  —  Inability  to  pay  —  Discharge  from  imprison- 
ment. §  122.  Any  person  having  been  adjudged  guilty  of  a  violation  of 
an  ordinance  of  said  city  and  committed  therefor  may  be  discharged  by 
such  court  or  judge  after  said  defendant  has  been  imprisoned,  in  addition 
to  the  term  of  imprisonment,  if  any  adjudged  against  him  as  a  part  of  the 
sentence  one  day  for  every  dollar  of  such  fine  and  cost,  if  it  appear  to  such 
court  or  judge  that  such  defendant  is  unable  to  pay  or  replevy  such  fine 
and  cost;  but  an  execution  may  issue  against  the  property  of  the  defendant, 
as  in  the  case  of  other  judgments.  In  no  such  case,  however,  shall  the 
city  be  liable  to  any  person  for  costs  or  fees. 

7306.  Vacancy  in  judgeship.  §  123.  In  the  case  of  a  vacancy  in  the 
office  of  police  judge,  the  mayor  shall  appoint  a  successor,  who  shall  hold 
such  office  during  the  unexpired  term  of  his  predecessor. 

7307-  Perquisites.  §125.  The  police  judge,  clerk  of  the  police  court, 
or  the  bailiff  thereof,  shall  not  receive  any  fees,  or  other  compensation 
whatever  than  their  respective  salaries. 

7308.  Judge's  salary.  §  125.  The  salary  of  the  police  judge  shall  be 
two  thousand  dollars  ($2,000)  per  annum,  payable  quarterly,  as  the  salaries 
of  other  city  officers. are  paid. 

7309.  Clerk  —  Bond—  Duties.  §  126.  The  city  clerk  shall  be  the 
clerk  of  the  police  court.  Before  entering  upon  the  discharge  of  his  duties 
he  shall  execute  a  bond  payable  to  such  city  in  the  penal  sum  of  ^.yt  thou- 
sand dollars  ($5,000),  with  good  and  sufficient  resident  freehold  sureties, 
subject  to  the  approval  of  the  mayor,  which  bond  shall  be  filed  with  the 
city  comptroller.  Such  clerk  shall  have  full  power  to  administer  oaths; 
he  shall  issue  all  process  of  said  court,  affix  the  seal  of  the  court  thereto, 
and  attest  the  same.  He  shall  keep  a  true,  correct  and  complete  record 
and  docket  of  all  cases  and  persons  arrested  and  brought  before  the  said 
court,  how  tried  and  disposed  of,  and  of  the  fees,  fines,  penalties,  forfeit- 
ures, judgments,  executions,  decrees  and  orders  had  therein,  in  the  same 
manner,  as  nearly  as  may  be,  as  such  records  are  kept  by  the  clerks  of  the 
criminal  courts.  He  shall  collect,  prosecute  and  receive  payment  of  all 
such  fees,  fines,  penalties  and  forfeitures,  and  all  judgments  and  executions 
and  all  money  whatever  accruing  to  or  to  be  paid  in  for  the  use  of  said  city 
from  the  enforcement  of  any  of  the  laws  thereof.  At  the  close  of  each 
day's  session  of  such  court  he  shall  make  out  and  deliver  to  the  police 
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judge  a  written  report  of  all  cases  in  which  he  has  received  or  collected 
any  moneys  during  said  day,  and  shall  forthwith  pay  over  all  such  moneys 
to  said  judge,  and  take  his  receipt  therefor. 

7310.  Bailiff— Bond  — Powers  — Duties.  §  127.  The  bailiff  of 
such  police  court  shall  have  the  powers  of  a  constable,  and  shall  be  a  police 
officer  of  such  city,  designated  and  assigned  to  such  court  by  the  superin- 
tendent of  police  of  such  city.  He  shall  give  bond,  payable  to  such  city, 
in  the  penal  sum  of  one  thousand  dollars  ($1,000),  with  sufficient  freehold 
surety,  to  be  approved  by  the  mayor,  conditioned  upon  the  faithful  and 
honest  discharge  of  his  duties,  which  bond  shall  be  filed  in  the  office  of  the 
comptroller.  It  shall  be  his  duty  to  be  present  at  the  sessions  of  such 
court,  maintain  order  therein,  and  perform  all  other  ordinary  court  duties, 
subject  to  the  order  of  the  court.  He  shall  have  and  exercise  the  powers 
and  duties  of  a  constable,  as  now  prescribed  by  law,  except  as  herein  other- 
wise provided.  He  shall  take  charge  of  all  executions  issued  by  the  police 
court,  and  shall  see  to  the  collection  of  the  same.  He  shall  keep,  in  books 
to  be  furnished  him  by  the  comptroller,  a  full  and  accurate  account  and 
docket  of  all  executions  which  may  come  into  his  hands,  showing  the  names 
of  the  defendants,  date  and  number  of  execution,  amount  of  fines,  fees  or 
penalties  imposed,  and  the  disposition  of  such  execution.  He  shall  make 
out  and  deliver  a  written  report  to  the  clerk  of  the  police  court,  every  Tues- 
day of  each  week,  of  all  moneys,  collected  by  him  during  the  week,  giving 
the  names  of  the  defendants,  number  of  executions,  amount  of  fines,  fees 
or  penalties  collected,  and  forthwith  pay  such  moneys  to  such  clerk,  taking 
-his  receipt  therefor. 

7311.  Bailiff— Salary.  §  128.  The  salary  of  the  bailiff  of  the  police 
court  shall  be  fixed  by  the  police  board  of  such  city  in  any  sum  not  exceed- 
ing $800  per  annum,  payable  as  other  salaries  of  other  police  officers  are 
paid. 

7312.  Prosecuting  attorney  — Fees.  §  129.  The  prosecuting  at- 
torney of  the  judicial  circuit  in  which  such  city  is  located  shall  prosecute 
all  cases  in  said  court  for  violations  of  the  laws  of  this  state  and  shall  be 
entitled  to  receive  the  same  fees  therefor  as  is  now  provided  in  case  of  such 
prosecutions  before  the  justices  of  the  peace,  and  the  city  attorney  shall 
prosecute  all  cases  of  violations  of  the  ordinances  of  such  city,  and  he  shall 
be  entitled  to  receive  the  same  fees  therefor  as  are  allowed  such  circuit 
prosecutor. 

73*3-  Witness  fees.  §  130.  Witness  fees  in  all  cases  in  such  police  court 
shall  be  taxed  and  collectible  only  when  claimed  or  demanded  by  the  wit- 
ness at  the  time  of  the  trial.  And,  no  witness  shall  be  allowed  more  than 
one  fee  for  any  one  day's  attendance,  nor  shall  any  witness  fee  be  taxed  in 
any  case  in  favor  of  any  member  of  the  police  force  of  such  city.  All 
witness  fees  when  collected  and  received  by  the  police  judge  shall  be  paid 
by  him  to  such  witness  upon  his  demand  and  his  receipting  upon  the  proper 
docket  for  such  fee. 

7314.  Process,  direction  of— Service.  §  131.  All  warrants  or  other 
process  issued  by  the  police  court  shall  be  directed  to  the  superintendent 
of  police  or  any  member  of  the  police  force  of  such  city,  which  shall  be 
executed,  served  and  returned. 

73i5«  Jurisdiction  — Ordinances.  §132.  It  shall  be  the  duty  of  the 
members  of  the  police  force  of  such  city  to  cause  all  persons  arrested  by 
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them  for  a  violation  of  any  ordinance  of  such  city,  or  any  law  of  the  state, 
to  be  taken  before  such  police  court  for  trial  or  examination,  as  the  case 
may  be. 

7316.  Judge  pro  temp.  —  Compensation.  §  133.  From  the  tak- 
ing effect  of  this  act  until  Thursday  at  noon  after  the  first  election,  the 
mayor  of  such  city  shall  act  as  police  judge  and  perform  all  the  duties 
thereof,  as  required  by  this  act.  In  case  of  the  mayor's  inability  to  be 
present  and  hold  said  court,  he  may,  in  writing,  appoint  any  reputable  attor- 
ney of  said  city  judge  pro  tern,  to  hold  the  same,  who  before  entering  upon 
the  discharge  of  such  duty  shall  take  an  oath  to  faithfully  serve  as  such 
judge  pro  tent.  Such  judge  pro  Urn.  shall  receive  a  salary  at  a  rate  of  six 
dollars  and  fifty  cents  ($6.50)  per  day,  to  be  paid  as  the  salary  of  officers 
is  paid,  upon  the  certificate  of  the  mayor  that  the  services  have  been  ren- 
dered.   The  mayor  may  revoke  such  appointment  at  any  time. 

7317.  Repealing  clause.  §  134.  All  laws  within  the  purview  of  this 
act,  and  inconsistent  herewith,  are  hereby  repealed. 

7318.  Emergency.  §  135.  It  is  hereby  declared  that  an  emergency 
exists  for  the  immediate  taking  effect  of  this  act  and  the  same  shall  be  in 
force  from  and  after  its  passage. 

44 
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Notes  to  Chapter  21. 
CORPORATIONS -CITIES. 

ARTICLE  1  —  INCORPORATION  AND  ORGANIZATION. 

3062.  Mayor's  duties  and  powers.  This  section  defines  the  powers  of  a  mayor 
of  an  incorporated  city.  Inter  alia  there  is  conferred  on  him,  within  the  limits  of  the 
city,  the  jurisdiction  and  powers  of  a  justice  of  the  peace  in  all  matters,  civil  and 
criminal,  arising  under  the  laws  of  the  state.  In  crimes  and  misdemeanors  his  juris- 
diction is  co-extensive  with  the  county  in  which  such  city  is  situated  and  his  juris- 
diction is  enlarged  over  that  of  a  justice  of  the  peace,  in  so  far  that  he  may  adjudge 
imprisonment  as  a  part  of  his  sentence,  not  exceeding  thirty  days  in  the  city  or  county 
prison.  Acting  as  a  court  within  his  jurisdiction  he  is  entitled  to  the  same  immunity 
as  is  accorded  to  a  judge  of  a  court  of  general  jurisdiction;  State,  ex  rel.  v.  Wolever, 
127-310. 

3066.  Action  for  penalties.  Under  this  section  it  is  not  necessary  to  file  a  copy  of 
the  ordinance  or  sections  thereof,  alleged  to  have  been  violated,  with  the  complaint. 
It  is  sufficient  to  recite  the  number  of  the  section  or  sections  violated.  The  effect  of 
the  statute  is  to  require  the  defendant,  if  he  claims  that  the  particular  sections  under 
which  he  is  charged  are  invalid,  to  bring  the  matter  of  their  invalidity  forward  by  way 
of  defense  and  not  by  way  of  demurrer  to  the  complaint;  Elkhart  v.  Calvert,  126-6; 
Frankfort  v.  Aughe,  114-77. 

3096.  Oath  —  Bond.  This  section  authorizes  the  bond  of  a  citv  clerk  to  be  condi- 
tioned for  the  payment  over  of  all  moneys  received  by  him  according  to  law  and  the 
ordinances  of  the  city.  In  an  action  on  the  official  bond  of  a  city  clerk,  to  recover 
moneys  collected  by  him  pursuant  to  ordinances  of  the  city  and  which  he  failed  to 
pay  over  and  converted  to  his  own  use,  in  breach  of  the  condition  of  his  bond,  the 
sureties  on  the  bond  are  estopped  from  denying  that  the  ordinances  under  which 
their  principal  received  the  moneys,  and  which  were  in  existence  and  force  when  the 
bond  was  executed,  are  void  for  the  reason  that  under  the  statutes  prescribing  the 
duties  of  city  officers  all  moneys  belonging  or  due  to  the  city  must  be  paid  to  its 
treasurer.  By  their  undertaking  they  enabled  the  principal  to  obtain  possession  of  the 
money  and  can  not  be  permitted  to  say  he  received  it  without  authority;  Middleton  v. 
State,  ex  rel.,  120-169. 

If  a  city  treasurer  loans  moneys  of  the  city  under  the  direction  of  the  city  council 
and  takes  notes  for  the  sums  loaned,  approved  by  the  council,  payable  to  himself  as 
treasurer,  the  sureties  on  his  bond  are  liable  for  interest  collected  by  him  for  which  he 
has  failed  to  account;  Hunt  v.  State,  ex  rel.,  124-307. 

ARTICLE  2  — GOVERNMENT  AND  POWERS. 

3097.  Stated  and  special  meetings.  If  there  is  a  quorum  present  and  a  majority 
of  the  quorum  vote  in  favor  of  a  measure,  it  will  prevail,  although  an  equal  number 
shall  refrain  from  voting.  A  majority  of  the  whole  number  of  the  members  consti- 
tuting a  quorum,  a  majority  of  tne  number  of  members  required  to  constitute  a 
quorum  is  sufficient  to  adopt  a  proposed  measure.  So,  a  city  council  consisting  of 
six  members,  all  of  whom  are  present  at  a  lawful  meeting,  if  three  members  vote  in 
favor  of  a  resolution  and  the  other  three  members,  being  present,  decline  to  vote,  the 
resolution  is  legally  adopted.  Silence  is  acquiescence,  rather  than  opposition.  A  re- 
fusal to  vote  is,  in  effect,  a  declaration  that  those  who  refuse  consent  that  the  majority 
of  the  quorum  may  act  for  the  body  of  which  they  are  members;  Rushville  G.  Co.  v. 
Rushville.  121-208. 

3099.  Ordinances.  A  defect  in  an  ordinance  can  not  be  remedied  on  motion  of  a 
member  of  the  common  council.  If  the  defect  can  be  supplied  by  the  passage  of 
another  ordinance,  such  supplemental  ordinance  must  be  published  before  it  can  take 
effect;  Bills  v.  Goshen,  117-227. 
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The  power  to  adopt  rules,  regulations,  by-laws  and  ordinances,  not  inconsistent  with 
its  charter,  is  inherent  in  every  municipal  corporation  as  is  fully  recognized,  by  this 
tatute,  as  to  cities.     It  is  only  requisite  that  such  ordinances  etc.  shall  not  be  against 
public  right  or  palpably  unreasonable,  as  applicable  to  the  subjects  to  which  they  re- 
late; A  Coal  Float  v.  Jeffersonville,  1 12-18. 

3100.  Penal  ordinances  —  Publication.  The  words  "ordinance"  and  "by-law" 
are  used  interchangeably  in  the  statute.  They  are  synonymous.  An  ordinance  in 
reference  to  the  licensing  of  a  place  of  amusement  is  invalid  if  a  fixed  and  definite 
license  fee  is  not  named  therein,  which  all  persons  engaged  in  like  business  must  pay. 
So,  also,  if  it  does  not  state  the  time  of  the  duration  of  the  license  to  be  granted.  A 
provision  in  such  an  ordinance,  fixing  the  penalty  at  a  maximum  rate,  is  valid;  Bills 
v.  Goshen,  117-226. 

3101.  Expulsion  of  officers.  This  section  confers  express  authority  on  the  com- 
mon council  of  a  city  to  expel  or  remove  any  member  of  such  council  or  any  officer 
of  the  corporation,  whether  elected  or  appointed.  The  statute  has  general  application 
to  all  the  officers  of  the  municipality  and  requires  the  council  to  make  provision,  by. 
by-law  or  ordinance,  concerning  the  mode  in  which  charges  shall  be  preferred  and  for 
the  hearing  thereof.  The  removal  may  be  for  neglect  or  violation  of  duty,  and  the 
power  extends  to  the  entertaining  and  inquiring  into  the  truth  of  charges  of  malfeas- 
ance in  office  and  reaches  to  the  removal  of  any  or  all  of  the  officers  for  cause  shown.  A 
common  council  is  not,  however,  a  judicial  body,  wherefore  in  the  examination  of 
charges  preferred  against  a  municipal  officer,  with  a  view  to  determine  whether  he  shall 
be  removed,  and  in  removing  him,  it  does  not  act  judicially,  in  such  a  sense  as  to  sub- 
ject its  proceedings  to  the  jurisdiction  of  a  court  of  chancery,  whether  by  way  of  pro- 
hibition or  injunction.  So,  it  is  not  within  the  jurisdiction  of  equity  to  enjoin  such  a 
council  from  proceeding  to  hear  and  investigate  charges  preferred  against  an  officer  of 
the  municipality  and  from  removing  him  from  office;  Muhler  v.  Hedekin,  119-483. 

3103.  Streams  and  ferries.  A  state  may,  either  directly  or  through  a  grant  of 
power  delegated  to  a  municipal  corporation,  exact  reasonable  license  fees  from  the 
keepers  of  ferries  living  within  the  state,  although  their  boats  ply  between  landings 
lying  in  two  different  states,  this  being  but  the  ordinary  exercise  of  the  police  powers 
vested  in  the  state  or  delegated,  by  it,  to  the  municipal  corporation.  Under  this  sec- 
tion a  common  council  of  a  city  mav  prescribe  reasonable  regulations  for  the  govern- 
ment of  interstate  ferries,  and  may  designate  the  time  and  place  of  landing,  conform- 
ably to  the  general  law  (see  §£  4871-5),  and  such  regulations  as  the  county  commis- 
sioners are  required  to  make.  It  may  provide  wharfage,  landing  places  and  other  fa- 
cilities for  ferry  boats  and  passengers,  and  make  all  such  rules  and  regulations  re- 
specting the  use  of  the  same  as  may  tend  to  prevent  confusion  and  collision  and  to 
secure  the  health,  safety  and  comfort  of  the  public.  It  may  also  prescribe  penalties 
for  any  violation  of  its  reasonable  regulations  and  it  may  impose  a  tax,  either  as  a  li- 
cense or  otherwise,  on  the  instrumentalities,  if  within  its  jurisdiction,  which  are  em- 
ployed by  the  ferryman,  sufficient  to  meet  the  expense  of  enforcing  the  execution  of 
its  regulations.  In  respect,  however,  of  such  regulations  as  are  expressly  committed 
to  county  boards,  it  must  be  deemed  that  the  power  of  such  boards  is  exclusive.  The 
hours  of  each  day  during  which  ferry  boats  shall  be  run  on  interstate  waters  and  the 
rates  of  ferriage  are  subject  to  the  control  of  such  county  boards  and  are  specially  cov- 
ered by  the  ferryman's  bond  (§  4874)}  Madison  v.  Abbott,  118-338. 

3106.  Powers.  Clause  13.  By  this  clause  the  legislature  has  given  to  cities  am- 
ple power  to  make,  by  ordinance,  regulations  providing  that  any  person  keeping  a  sa- 
loon, where  intoxicating  liquors  are  sold  to  be  drank  on  the  premises,  "shall  close 
the  same  for  the  night  at  n  o'clock,  p.  M.  of  each  day,  at  which  time  such  persons  shall 
raise  all  door  screens  and  remove  any  obstructions,  so  as  to  give  an  unobstructed  view 
of  the  interior,  and  require  all  other  persons  to  vacate  said  premises,  and  shell  not 
reopen  the  same  until  5  o'clock,  a.  m.  the  following  morning."  Such  an  ordinance 
is  valid;  Decker  v.  Sargeant,  125-406. 

This  statute  authorizes  incorporated  cities  to  regulate  and  license  all  places  where 
intoxicating  liquors  are  sold.  In  a  complaint  in  an  action  to  recover  a  penalty  for  the 
violation  of  an  ordinance  regulating  such  a  place  it  is  sufficient,  in  charging  the  viola- 
tion, to  recite  the  number  of  the  ordinance  or  the  particular  section  alleged  to  have  been 
violated  (§  3066).  If  defendant  claims  that  the  ordinance  is  invalid  he  must  bring  the 
question  of  invalidity  forward  as  matter  of  defense:  he  can  not  successfully  raise  it 
by  demurrer  to  the  complaint;  Elkhart  v.  Calvert,  126-6;  Frankfort  v.  Aughe,  114-77. 
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Clauses  14,  15.  It  is  by  virtue  of  clauses  14  and  15  of  this  section  that  a  city  is 
given  whatever  power  and  right  she  has  to  regulate  games  and  sports,  to  prohibit  the 
same  without  license  and  to  provide  for  licensing  the  same.  It  is  a  well  settled  prin- 
ciple that  cities  can  not  discriminate  between  citizens  engaged  in  the  same  business. 
If  it  licenses,  it  must  license  all  alike.  It  is,  therefore,  material  to  the  validity  of  an 
ordinance  that  a  fixed  and  definite  license  fee  shall  be  named  therein,  which  all  per- 
sons engaged  in  like  business  shall  pay.  It  must  not  be  left  open  for  a  common 
council  to  fix  the  fee  to  be  charged  in  each  particular  case,  nor  can  such  an  ordinance 
delegate  to  the  mayor  the  power  to  fix  the  fee  to  be  charged.  So,  also,  such  an  ordi- 
nance will  be  defective  if  it  does  not  state  the  time  of  the  duration  and  validity  of  the 
license  to  be  issued;  Bills  v.  Goshen,  117-224. 

Clause  34.  The  thirty-fourth  subdivision  of  this  section  expressly  authorizes  cities 
not  only  to  establish  and  construct  wharves,  docks,  piers  and  basins  and  to  regulate 
landing  places  but,  also,  to  fix  the  rates  of  wharfage  and  dockage,  as  well  as  of  land- 
ing. Under  the  power  granted  it  was  competent  for  a  city  to  ordain  a  tariff  of  rates 
to  be  paid  by  steamboats,  barges  and  other  watercraft  for  the  use  of  wharves  of  the 
city  and  such  an  ordinance  need  not  declare  claims  for  wharfage  to  be  a  lien  on 
the  vessel  '*  contracting  the  same;"  the  statute  creates  the  lien.  The  provisions  of 
section  6280  apply,  the  plain  meaning  of  which  in  connection  with  thirty-fourth  sub- 
division  of  this  section  is,  that  the  claims  for  which  a  city  may  have  a  lien  and  an 
attachment  against  a  boat,  vessel  or  watercraft  for  landing,  wharfage  or  dockage, 
are  such  as  have  been  contracted  on  behalf  of  the  boat,  vessel  or  water  craft  by  the 
owner,  master,  clerk  or  consignee;  but,  as  the  action  for  the  enforcement  of  the  lien 
is  a  proceeding  in  rem,  it  proceeds  on  the  theory  that  the  debt  or  claim  was  con- 
tracted by  the  boat,  vessel  or  watercraft  against  which  the  attachment  is  directed; 
hence  the  statutory  expression  that  the  class  of  claims  referred  to  "shall  be  a  lien 
upon  the  boat,  vessel  or  watercraft  contracting  the  same;  "  A  Coal  Float  v.  Jefferson- 
ville,  1 12-18. 

Clause  43.  Cities  have  authority  to  construct  sewers  and  drains  for  the  protection 
and  improvement  of  the  streets.  As  incident  to  this  power  they  have  a  right  to  ac- 
quire land,  or  an  easement  in  land,  by  ordinary  methods,  in  order  to  carry  out  the 
principal  power  —  as  to  secure  an  outlet  for  its  drains  or  sewers  (see  Leeds  v.  Rich- 
mond, 102-372).  It  is,  also,  within  the  undoubted  discretion  of  a  city  to  adopt  proper 
plans  and  provide  for  the  construction  of  such  sewers  or  drains  as,  in  the  judgment  of 
its  officers,  are  fit  and  necessary  to  carry  the  water  off  the  streets.  A  city  has  likewise 
an  undoubted  right  to  change  the  plan  of  its  work  projected.  In  the  case  at  bar,  the 
city  of  Aurora,  to  drain  one  of  its  streets  terminating  at  the  river  bank,  adopted  a  plan 
which  contemplated  the  construction  of  a  stone  gutter  to  extend  from  low  water  mark 
to  the  top  of  the  bank.  Plaintiff,  for  the  protection  of  this  work,  agreed  to  make  a 
filling,  at  both  sides  of  the  gutter,  in  consideration  of  the  grant  of  the  land  over  which 
the  city  had  acquired  an  easement  for  the  purpose  of  this  drainage,  to  be  used  for  a 
private  landing.  Owing  to  a  change  in  the  plan  of  the  work  it  was  found  that  no 
landing  could  be  made.  The  action  was  brought  to  recover  damages  for  breach  of  the 
contract  and  to  recover  for  work  done  under  the  contract.  Plaintiff  was  not  entitled 
to  recover  damages  for  the  breach  of  the  contract.  He  was  bound  to  take  notice  of 
the  city's  right  to  change  the  plan  of  the  work.  He  might  recover,  however,  for  work 
done  under  the  contract,  the  contract  not  being  within  the  prohibition  of  statute  or  in 
violation  of  public  policy;  Schipper  v.  Aurora,  121-157. 

The  statute  for  the  incorporation  of  cities  makes  no  provision  for  the  publication  of 
ordinances  except  such  as  are  penal  in  their  character.  It  is  the  duty  of  residents  of 
a  city  to  take  notice  of  the  acts  and  proceedings  of  the  common  council  relating  to 
public /natters.  So  property  owners  having  knowledge  that  improvements  are  being 
made  must  inform  themselves  as  to  the  authority  there  is  to  make  them.  The  ordi- 
nances as  to  a  given  improvement  having  provided  how  the  assessments  should  be 
made  and  the  proportion  that  should  be  paid  by  the  property  holders  and  by  the  city; 
having  declared  the  assessments  liens  on  the  property  and  provided  the  manner  in 
which  the  assessments  should  be  collected;  if  the  city  saw  proper  to  pay  the  contrac- 
tors and  levy  the  assessments  in  instalments,  thereby  rendering  it  less  burdensome 
for  the  property  owners  to  pay  their  assessments  it  should  not  be  prejudiced  thereby 
but  the  law  should  regard  the  city  as  an  equitable  assignee  of  the  assessments  and  al- 
low the  precepts  to  issue  in  the  names  of  the  contractors  for  the  use  of  the  city;  Elk- 
hart v.  Wick  wire,  121-340. 
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The  proviso  to  this  clause  of  section  3106  forbids  an  assessment  for  the  con. 
structioa  of  sewers,  during  any  one  year,  in  excess  of  ten  per  cent,  of  the  assessed 
value  of  the  property  to  be  affected,  as  the  same  appears  on  the  tax  duplicate  for  state 
and  county  or  city  taxes.  An  assessment  for  the  construction  of  sewers,  drains  and 
cisterns  which  shall  be  so  in  excess  is  void  only  as  to  the  excess.  Persons  who 
seek  to  annul  the  assessments  can  not,  in  a  collateral  proceeding,  complain  until 
they  have  paid,  or  offered  to  pay,  all  except  such  excess;  Elkhart  v.  Wickwire,  121- 

339- 

The  operation  of  clause  43  of  this  section,  which  has  relation  to  the  construction  of 
drains,  sewers  and  cisterns,  is  neither  limited  nor  widened  by  section  3163  (act  of 
1SS5),  which  concerns  contracts  for  the  grading  and  improvement  of  streets  and  the 
collection  of  assessments  for  the  cost  of  such  improvements;  Elkhart  v.  Wickwire, 
121-340. 

3106a.  City  or  town  may  contract  for  and  use  eleotrio  light  This  and  the 
four  following  sections  constitute  an  act  of  the  assembly  of  1883  "  in  relation  to  the 
lighting  of  cities  and  towns  and  furnishing  the  inhabitants  thereof  with  the  electric 
light  and  other  forms  of  light "  etc.  It  confers  authority  on  the  common  council  of 
a  city  to  contract  for  lighting  the  city  or  to  purchase  and  operate  the  necessary  plant 
and  machinery.  The  act  is  constitutional  both  in  respect  of  its  title  and  its  subject 
matter;  Gas  Co.  v.  Rushville,  121-212. 

3106&  Use  of  natural  gas  —  License.  This  statute  of  1887  requires  that  a 
general  ordinance  shall  be  adopted  by  municipal  corporations,  giving  on  equal  terms 
substantially  the  same  privileges  to  all  companies.  Wherefore  a  municipal  corpora- 
tion has  no  power  to  grant  such  a  gas  company  the  exclusive  privilege  of  using  its 
streets,  and  a  company  obtaining  such  a  grant  is  bound  to  take  notice  that  it  is  void. 
So  a  void  grant  of  such  an  exclusive  privilege,  to  use  the  streets  of  a  town,  to  one 
company,  or  the  refusal  to  grant  a  special  privilege  to  another  company  will  authorize 
the  latter  company  to  use  the  streets,  and  a  town  can  not  enjoin  a  natural  gas  com- 
pany from  using  its  streets,  on  the  ground  that  it  has  conferred  the  exclusive  right  to 
their  use  on  another  company,  although  it  may  do  so  on  the  ground  that  the  de- 
fendant corporation  has  not  obtained  a  license  so  to  do;  Cit.  Gas  &  M.  Co.  v.  Elwood, 

1 1 4-333- 

3106g.  Metropolitan  police.  This  act  providing  for  a  metropolitan  police  in  all 
cities  of  29,000  or  more  inhabitants  etc.,  is  constitutional,  valid  and  capable  of  en- 
forcement — except  in  so  far  as,  by  this  section,  it  makes  a  residence  of  three  years  in 
the  city,  in  which  he  is  appointed,  next  preceding  his  appointment  a  condition  of  a 
police  commissioner's  eligibility,  and  provides  for  the  appointment  of  the  officers 
named  in  section  2  (3106h)  equally,  from  the  two  leading  political  parties.  An  act  of 
March  7,  1889,  (§  7026)  attempted  to  abolish  the  board  of  police  created  by  this  act, 
and  to  create  a  board  of  police  and  fire  department,  and  provided  that  all  laws  and 
parts  of  laws  coming  in  conflict  with  it,  and  especially  this  act,  are  repealed.  Which 
act  was  held  to  be  unconstitutional  and  void  in  the  cases  of  Evansville  v.  State,  ex  rel., 
118-426;  State,  ex  rel.  v.  Denny,  118-449.  The  body  of  the  act  being  void  the  repeal- 
ing clause  is  also  void  and, except  in  so  far  as  has  been  stated,  this  statute  (§§  3l06g- 
3106a)  is  in  force  and  governs  the  manner  of  selecting  and  controlling  the  police 
power  of  the  cities  therein  named.  Where  it  is  not  clear  that  the  legislature,  by  a  re- 
pealing clause  attached  to  an  unconstitutional  act,  intended  to  repeal  the  former  stat- 
ute on  the  same  subject,  except  on  the  supposition  that  the  new  act  would  take  the 
place  of  the  former  one,  the  repealing  clause  falls  with  the  act  to  which  it  is  attached; 
State,  ex  rel.  v.  Blend,  121—515.  modifying  Meshmeier  v.  State,  11-482. 

3106p.  Interference  with  offioer.  An  ordinance  of  the  city  of  Indianapolis  pro- 
vided that  4<  any  person  who  shall  wrongfully  interfere  with  any  policeman  or  officer 
of-said  city,  while  making  an  arrest,  shall  be  fined  in  any  sum  not  exceeding  $100." 
liy  this  section  the  legislature  intended  to  make  it  an  offense  for  any  person  to  inter- 
rupt or  interfere  with  the  board  of  police  or  police  force  in  the  discharge  of  their 
duties,  or  to  prevent  them,  or  either  of  them,  from  discharging  their  duties  as  defined 
in  the  act.  Therefore,  under  section  1640,  the  city  ordinance,  above  quoted,  is  in- 
effective and  void.  'This  section  is  embraced  in  the  title  of  the  act  and  is  constitutional; 
Indianapolis  v.  Huegele,  115-587. 

3161.  Sewers  —  Drains  — Cisterns.  This  is  not  an  amendment  of  any  other  stat- 
ute. It  is  a  new  and  independent  section,  found  in  an  act  approved  April  14,  1881. 
It  is  evident,  however,  that  the  latter  clause  of  the  section  should  be  construed  with 
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and  as  a  part  of  sections  3161-6,  which  have  relation  to  the  improvement  of  streets. 
The  clause  reads  "  and  when,  in  its  opinion,  the  construction  of  any  sewer  would  be  of 
public  benefit  to  the  city  and  necessary  for  the  improvement  of  any  street  or  streets, 
for  the  removal  of  surface  or  storm  water  therefrom,  may,  by  a  two-thirds  vote,  cause 
to  be  paid,  out  of  the  city  treasury,  such  portion  of  the  cost  of  the  construction  of  such 
sewer  as,  in  the  opinion  of  said  council,  would  be  equitable  and  just;  "  Elkhart  v. 
Wicfcwire,  121-338. 

3166.  By-laws  —  Penalties.  The  proper  rule  to  adopt  in  respect  to  the  penalty 
seems  to  be  that  it  is  definite  enough  to  set  limits  to  the  amount  of  the  fine  that  may 
be  lawfully  exacted,  or  the  length  of  the  imprisonment  that  may  be  inflicted,  leaving 
it  to  the  court  or  jury  trying  the  cause  to  fix  the  penalty  within  the  bounds  prescribed, 
with  the  right  to  vary  the  amount,  owing  to  the  gravity  of  the  offense.  This  is  not 
obnoxious  to  any  provision  of  the  constitution;  Bills  v.  Goshen,  117-228. 

This  section,  **  commonly  called  the  general  welfare  clause,"  which  empowers  a  com- 
mon council  to  make  '*  other  by-laws  and  ordinances  *  *  *  necessary  to  carry  out 
the  objects  of  the  corporation  and  to  enforce  the  observance  of  all  by-laws  and  ordi- 
nances by  enacting  penalties  for  their  violation  "  etc.,  does  not  authorise  the  imposi- 
tion of  a  license  for  engaging  in  a  lawful  business;  Shuman  v.  F.  Wayne,  127-114. 

The  state  has  not  declared  the  business  of  a  pawn  broker  unlawful,  nor  has  it  con- 
ferred on  municipal  corporations  the  power  so  to  do.  A  city  has  no  power  to  require 
a  license  of  pawn  brokers.  Wherefore,  a  city  ordinance  making  it  unlawful  for  any 
person  to  carry  on  the  business  of  a  pawn  broker  without  having  first  procured  a  license 
and  making  it  the  duty  of  every  person  engaged  as  a  licensed  pawn  broker  to  keep,  at 
his  place  of  business,  a  book  in  which  he  shall  enter  a  description  of  the  personal  prop- 
erty pledged,  the  time  when  it  was  received,  noting  any  descriptive  marks  found  on 
the  same,  with  the  name  and  residence  of  the  person  by  whom  it  was  left  on  deposit 
and  providing  that  such  book  and  such  personal  property  shall  be  subject  to  the  in- 
spection of  the  police  department  of  the  city,  is  void,  non  obstante  the  fact  that  it  is 
not  in  violation  of  the  right  of  the  people  to  be  secure  in  their  persons,  houses,  paper3 
and  effects  against  unreasonable  searches  and  seizures,  as  the  business  of  a  pawn  broker 
is  subject  to  the  police  power  of  the  state;  Shuman  v.  F.  Wayne,  127-110.  [See  §  7019. 

ARTICLE  3  — TAXATION. 

3167.  Equalization  —  Fixing  rate — Refunding.  Where  a  tax  payer,  in  making 
his  assessment  list  for  taxation,  gives  notice  of  his  indebtedness  but  does  not  enter  it 
upon  his  list,  and  demands  of  the  assessor  the  right  to  deduct  from  the  value  of  na- 
tional bank  stock  owned  by  him  the  amount  of  his  bona  fide  indebtedness,  which  that 
officer  refuses  to  allow,  on  tl)e  ground  that  such  deduction  is  not  authorized  by  law, 
and,  afterward,  makes  a  like  demand  on  the  city  treasurer  before  paying  his  taxes, 
which  is  also  refused,  the  assessment,  to  the  extent  of  the  deduction  improperly  denied, 
is  erroneous,  whether  paid  voluntarily  or  not.  In  such  case  the  city  is  by  this  sec- 
tion required  to  refund  the  tax  paid  to  the  city  collector  which  was  not  justly  due  to 
the  city,  and  the  city  is  not  exonerated  from  the  duty  of  refunding  because  the  tax  payer 
did  not  appear  before  the  board  of  equalization  and  there  attempt  to  have  the  erroneous 
assessment  corrected;  Indianapolis  v.  Vajen,  111-241. 

Where  the  platting  and  recording  of  land  contiguous  to  a  city  is  void  and  its  an- 
nexation to  the  city  by  resolution  of  its  council  is,  by  reason  thereof,  also  void,  taxes 
assessed  by  the  city  on  such  land  are  illegal,  and  the  amount  thereof,  there  being  no 
estoppel,  may  be  recovered  back,  unless  the  bar  of  the  statute  of  limitations  is  com- 
plete, the  statute  of  six  years  beginning  to  run  with'each  payment.  A  wife  whose  land  has 
been  platted,  without  her  knowledge  or  consent,  by  her  husband,  is  not  estopped  to 
dispute  the  validity  of  the  plat,  by  the  payment  of  city  taxes  and  the  execution  of  con- 
veyances, without  knowledge  of  the  facts  and  under  the  belief  that  such  transactions 
related  to  lots  previously  and  lawfully  platted  by  her,  nor  by  a  street  improvement 
made  by  the  license  of  the  city,  of  which  she  had  no  knowledge  and  which  was 
wholly  made  at  the  expense  of  the  lot  owners;  Indianapolis  v.  Patterson,  112-345. 

ARTICLE  4  — IMPROVEMENT  OF  STREETS. 

3161.  Power  over  streets.  By  this  section  the  common  council  of  a  city  is  given  the 
exclusive  control  and  power  over  the  streets,  alleys,  highways  and  bridges  within  the 
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limits  of  the  city.  The  evident  intention  of  this  statute  is  to  leave  all  public  bridges 
within  the  city  limits  under  the  absolute  management  of  the  council  of  the  city,  and  to- 
charge  the  city  with  the  duty  of  keeping  such  bridges  in  repair.  A  public  bridge 
within  the  limits  of  a  city,  located  upon  a  public  street  or  highway  of  the  city,  con- 
stitutes a  part  of  such  street  or  highway,  and  a  city,  where  it  takes  charge  of  the  same, 
is  liable  to  persons  suffering  injury  or  loss,  without  fault  or  negligence,  for  the  neg- 
lect to  keep  such  bridges  in  repair.  It  does  not  change  this  that  a  particular  bridge 
which  is  out  of  repair  and  at  which  an  injury  happens  was  originally  built  and  main- 
tained by  the  county.  Acceptance  of  the  bridge  is  not  needed,  for  when  the  city  takes 
charge  of  the  highway  it  takes  charge  of  its  parts;  Goshen  v.  Myers,  1 19-199. 

A  complaint  against  a  city,  in  an  action  to  recover  for  an  injury  in  consequence  of  a 
defective  sidewalk,  which  alleges  that  such  sidewalk  had  been  negligently  left  out  of 
repair  and  unsafe  for  use,  of  which  the  city  had  notice  for  more  than  a  month ;  that 
while  plaintiff  was  carefully  walking  along  it,  during  the  night  time,  it  gave  way  under 
his  weight,  by  reason  of  its  decayed  condition,  and  he  was,  without  fault  on  his  part,, 
precipitated  down  an  embankment,  sustaining  injuries,  states  a  cause  of  action.  Nor 
is  it  defective  by  reason  of  a  failure  to  allege  that  proper  signals  of  danger  were 
negligently  omitted  to  be  placed,  so  as  to  warn  traveler,  of  the  sidewalk's  dangerous 
condition.  In  such  an  action  an  answer  alleging  that  the  city  is  indebted  up  to  tlje 
constitutional  limit  and  possesses  no  funds  available  for  the  repair  of  its  streets  and 
sidewalks,  presents  .no  defense,  inasmuch  as  under  sections  3162,  3164-5  the  city 
has  power  to  repair  its  streets  and  sidewalks  at  the  cost  of  adjacent  property  owners; 
N.  Albany  v.  M'Culloch,  127-502. " 

This  section  gives  to  the  common  council^of  a  city  exclusive  power  over  streets, 
alleys  and  bridges  of  such  city.  Therefore,  a  complaint  in  an  action  against  a  county 
for  a  personal  injury  resulting  from  the  negligence  of  the  county  in  failing  properly 
to  guard  a  bridge,  within  the  limits  of  a  city, while  making  repairs  thereon  which  does 
not  show  that  the  bridge  belonged  to  the  county,  or  that  it  was  its  duty  to  keep  it  in 
repair  is  bad.  The  fact  that  the  county  built  the  bridge  and  had  contracted  for  its  re- 
pair does  not  disclose  the  county's  liability  to  maintain  it;  Spicer  v.  Board  etc.,  126- 
370. 

3162.  Petition  for  improvement  Where  a  street  improvement  assessment  can 
only  be  enforced  by  proceedings  in  court,  after  due  notice  to  the  property  owner,  the 
city  charter  and  ordinances  under  which  such  assessment  is  levied  are  not  void  be- 
cause they  fail  to  provide  for  notice  of  the  assessment;  Law  v.  Johnston,  118-262, 
following  Garvin  v.  Daussman,  114-429. 

3163.  Costs,  how  apportioned.  This  act,  of  1885,  covers  the  entire  subject  mat- 
ter embraced  in  the  main  body  of  section  69  of  the  act  of  1867,  in  relation  to  cities 
(3163)|  it  enlarges  the  authority  of  the  common  council  of  a  city  in  causing  assess- 
ments to  be  made  against  lots  and  lands  for  the  improvement  of  streets  and  alleys 
and  contains  some  inconsistent  provisions  on  the  subject  of  assessing  unplatted  lands 
as  well  as  in  other  respects.  It,  therefore,  impliedly  repealed  and  superseded  the  main 
body  of  such  section  3163,  saving  only  contracts  entered  into  before  the  passage  of 
the  act;  Crowell  v.  Jaqua,  114-248. 

The  subject  matter  of  this  enactment  (statute  of  1885)  as  indicated  by  its  title,  "  an 
act  concerning  contracts  made  by  the  order  of  the  common  council  of  cities  for  the 
grading  and  improvement  of  streets  and  alleys  "  etc.,  and  the  body  of  the  statute  is 
entirely  different  from  that  covered  by  section  3106,  subdivision  43  (of  the  powers  of 
council),  which  relates  to  the  construction  of  drains,  sewers  and  cisterns,  none  of 
which  are  necessarily  a  part  of  a  street  improvement;  it,  therefore,  in  no  wav  limits  or 
widens  the  operation  of  the  last  mentioned  clause  of  section;  Elkhart  v.  Wickwire, 
121-340. 

This  section,  constituting  the  statute  of  1885  (S.,  p.  207),  relating  to  street  improve- 
ments by  cities,  will  not  be  given  a  retrospective  operation,  so  as  to  change  existing 
rights,  and  the  act  does  not  assume  to  affect  such  rights  by  enlarging  the  lien  of  the 
contractor  as  to  work  done  under  the  statute  of  1&81,  where  the  work  was  completed 
and  a  sale  had  under  a  precept  prior  to  the  passage  of  the  act  of  1885.  The  statute  of 
1881,  as  to  assessments  under  it,  covered  only  the  front  line  of  the  property  to  be  as- 
sessed in  its  general  terms;  but,  by  specific  terms,  expressly  directing  how  the  assess- 
ment shall  be  made,  it  provided  that  the  ground  shall  be  assessed  back  to  the  distance 
of  fifty  feet  from  such  front  line.  This  being  the  limit  no  levy,  under  that  statute,  of 
an  assessment  can  be  on  a  greater  quantity  of  ground;  Niklaus  v.  Conkling,  118-290. 
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3165.  Payment,  how  enforced.  This  section  is  only  modified,  by  the  statute  of 
1885  (§  3163),  so  as  to  require  that  liens  for  assessments  against  unplatted  lands  shall 
be  enforced  by  proceedings  in  the  circuit  court,  instead  of  by  the  issuance  of  a  precept 
to  the  city  treasurer.  In  all  other  respects  the  section  remains  intact.  For  the  en- 
forcement of  liens,  created  by  assessments  against  lots  and  all  classes  of  similarly 
platted  lands  within  the  limits  of  a  city,  a  precept  may  be  issued  as  heretofore,  in  ac- 
cordance with  the  provisions  of  the  section;  Crowell  v.  Jaqua,  114-249. 

Where  the  common  council  of  a  city  has,  by  the  publication  of  a  notice  which  it 
adjudges  sufficient,  acquired  jurisdiction  to  let  a  contract,  on  an  appeal  from  a  pre- 
cept to  enforce  an  assessment,  under  this  section  any  inquiry  into  such  incidental 
facts  as  the  rejection  of  bids  and  the  subsequent  reconsideration  of  the  vote  to  reject 
is  precluded;  Ross  v.  Stackhouse,  114-204. 

A  precept  issued  under  this  section  is  void  if  issued  without  the  filing  by  the  con- 
tractor of  an  affidavit  "  stating  that  the  whole  or  some  part  of  said  assessment  remains 
unpaid,  showing  the  amount  paid  and  the  amount  due;  that  the  estimate  thereof  has 
been  duly  made  and  that  the  work  estimated  has  been  done  according  to  contract; " 
so,  where  a  complaint  for  the  enforcement  of  an  assessment  shows  an  insufficient  af- 
fidavit, not  embodying,  in  a  substantial  manner,  all  of  the  requirements  of  the  statute 
providing  for  such  affidavit,  it  is  bad  on  demurrer;  Clements  v.  Lee,  114-399. 
•  Under  an  appeal  from  a  judgment  enforcing  a  street  improvement  assessment,  this 
section  prescribes  what  questions  shall  be  tried.  In  such  a  proceeding  it  is  expressly 
provided  that  "  no  question  of  fact  shall  be  tried  which  may  arise  prior  to  the  making 
of  the  contract  for  the  said  improvement  under  the  order  of  the  council."  In  such 
proceeding  it  is  not  admissible  to  show  that  the  contractor  wrongfully  removed  gravel 
and  other  material — such  damages  carrnot  be  set  off  against  the  assessment.  Nor 
can  the  validity  or  inaccuracy  of  any  other  assessment  than  the  one  sought  to  be  en- 
forced be  questioned  —  if  that  appears  to  be  accurate  and  enforceable  the  contractor 
is  entitled  to  judgment  thereon;  Sims  v.  Hines,  121-536. 

The  validity  of  a  provision  in  an  ordinance,  authorizing  a  street  improvement,  that 
surplus  earth  accumulating  in  the  course  of  the  improvement  shall  belong  to  the  con- 
tractor can  not,  in  view  of  this  section,  be  questioned  in  a  proceeding  to  enforce  an 
assessment.  Where  a  common  council,  by  taking  all  the  necessary  preliminary  steps, 
acquires  jurisdiction  and  makes  a  contract  for  street  improvements,  a  party  benefited 
will  not  be  permitted  to  stand  by  until  the  work  is  completed  and,  then,  claim  exon- 
eration when  the  contractor  seeks  to  obtain  pay  for  his  work;  Jenkins  v.  Stetler,  118- 
276. 

In  an  action  to  quiet  title  to  a  lot,  against  a  defendant's  adverse  claim  of  title  through 
a  purchase  of  the  lot  at  a  sale  to  satisfy  an  assessment  for  the  cost  of  a  street  improve- 
ment, the  plaintiff  is,  by  this  statute,  prohibited  from  availing  himself  of  any  irregu- 
larity, or  trying  any  question  of  fact  arising  prior  to  the  letting  of  the  contract  for  the 
work  on  the  street;  wherefore,  proceedings  up  to  and  including  the  making  of  the  con- 
tract will  be  deemed  lawful;  Trustees  v.  Rausch,  122-176. 

If,  under  this  section,  which  precludes  any  inquiry  concerning  facts  that  arose  prior 
Co  the  making  of  the  contract,  any  question  relating  to  the  sufficiency  of  the  notice  can 
be  raised  —  a  proposition  which  is  doubted  —  it  can  be  done  only  by  answer;  Clements 
v.  Lee,  114-399. 

7/128.  Petition — Contract.  Where  the  record  of  proceedings  of  a  board  of  trus- 
tees shows  that  a  petition  was  presented  to  the  board  and  that  the  members  thereof 
adjudged  it  to  be  sufficient,  there  is  an  adjudication  on  a  jurisdictional  fact,  which  is 
conclusive  against  a  collateral  attack;  M'Eneney  v.  Sullivan,  125-41 1. 

This  statute  does  not  restrict  the  authority  of  municipal  corporations  to  order  local 
assessments  to  cases  where  petitions  are  filed.  It  vests  in  them  authority  to  order  as- 
sessments, by  a  vote  of  two-thirds  of  the  members  of  the  common  council  or  the  board 
of  trustees,  without  a  petition.  It  follows  that  where  there  is  an  insufficient  petition 
the  proceedings  are  not  necessarily  void  for  want  of  jurisdiction  —  as  where  the  rec- 
ord shows  that  the  assessment  was  ordered  by  a  unanimous  vote  —  the  assessment  may 
not  have  been  based  on  the  petition;  M'Eneney  v.  Sullivan,  125-41 1. 

Notice  at  some  stage  of  the  proceedings  prior  to  a  conclusive  judgment  is  requisite 
in  order  to  authorize  the  subjection  of  property  to  a  special  lien  for  a  local  assessment; 
Barber  etc.  Co.  v.  Edgerton,  125-463;  Kuntzv.  Sumption,  117-1;  Garvin  v.  Daussman, 
114-429.  This  statute  of  1889  provides  for  notice  to  the  property  owners  (§§  7129 
and  7134)  and,  in  respect  thereof,  is  constitutional;  M'Eneney  v.  Sullivan,  125-409. 
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7129.  Sewer  —  Procedure  to  construct.  Under  this  section  the  common  council 
of  a  city  may  declare  in  the  same  resolution  the  necessity  for  the  proposed  street  im- 
provement and  order  the  same  to  be  made.  It  is  not  necessary  first  to  pass  a  resolu- 
tion declaring  the  necessity  of  the  improvement  and,  then,  afford  parties  uninterested 
an  opportunity  to  be  heard  as  to  the  necessity  for  the  construction  of  the  work  before 
a  valid  order  can  be  made  for  the  improvement.  It  complies,  substantially,  with  the 
statute  to  embrace  both  matters  in  the  one  resolution,  and  that  it  is  so  done  will  not 
invalidate  the  proceeding;  Barber  etc.  Co.  v.  Edgerton,  125-457. 

This  section,  which  provides  for  notice  to  the  property  owners  of  the  time  when  and 
place  where  they  may  make  objection  to  the  necessity  of  the  improvement  contempla- 
ted, does  not  require  the  appointment  of  a  committee  to  hear  the  objections,  or  that 
there  should  be  any  determination  of  the  rights  of  the  objectors.  It  simply  contemplates 
that  no  action  shall  be  taken  by  the  common  council,  after  the  adoption  of  the  resolu- 
tion to  make  the  improvement,  until  notice  is  given  and  an  opportunity  afforded  the 
property  owners  to  present,  for  the  consideration  of  the  council,  such  objections 
as  they  may  make  as  to  the  necessity  for  the  construction  of  the  work.  This  object 
is  accomplished  by  requiring  objections  to  be  filed  with  the  clerk,  to  be  by  him  laid 
before  the  common  council;  Quill  v.  Indianapolis,  124-295. 

7133,  7134.  Final  estimate*  etc. —  Assessment  notice.  As  to  whether  or  not  a 
particular  improvement  is  necessary  must,  of  necessity,  be  left  to  the  discretion 
of  the  common  council  of  the  city  where  the  improvement  is  to  be  made.  Under 
the  statutes  in  force,  this  qnestion  may  be  determined,  by  such  a  council,  without 
notice  to  the  property  owner  who  is  to  be  affected  by  the  improvement  (§  7129).  As- 
sessments to  pay  for  the  improvement  ordered  to  be  made  are  laid  on  the  assumption 
that  the  property  affected  is  benefited  to  the  extent  of  a  sum  equal  to  the  cost. 
Whether  or  not,  however,  such  improvement  will  or  does,  in  fact,  benefit  the  prop- 
erty in  a  sum  equal  to  .its  cost  is  essentially  a  judicial  question,  on  which  the  prop- 
erty owner  is  entitled  to  be  heard.  These  sections  of  this  act  provide  for  such  notice 
to  be  given  to  the  owners  of  property  abutting  on  a  street  to  be  improved  and  afford 
such  owners  an  opportunity  to  be  heard  on  the  question  of  benefits ;  Barber  etc.  Co. 
v.  Edgerton,  125-464. 

7137.  Assessment,  payment — In  fall  —  By  instalment  A  property  owner  who, 
in  consideration  of  the  right  to  pay  his  assessment  in  semi-annual  instalments,  has 
agreed  that  he  will  waive  all  irregularities  in  the  assessment  can  not  question  the 
validity  of  the  provision  of  the  act  that  "  no  suit  shall  lie  to  restrain  or  enjoin  the  col- 
lection of  such  assessment,"  and  that  the  validity  of  such  assessment  shall  not  be 
questioned.  Such  provision  applies  only  to  those  persons  who,  in  consideration  of 
their  right  to  pay  their  assessments  in  semi-annual  instalments,  agree  in  a  writing,  to 
be  filed  with  the  city  clerk,  that  they  will  not  make  any  objection  to  the  legality  or 
regularity  of  their  respective  assessments  and  is  constitutional;  Quill  v.  Indianapolis, 
124-301. 

ARTICLE  5  — OPENING  AND  VACATION  OF  STREETS. 

3166.  City  commissioners.  A  city  has  no  power  to  condemn  real  estate,  belong, 
ing  to  a  railroad  company,  in  actual  use  for  right  of  way  and  for  depot  purposes  and 
to  appropriate  the  same  10  the  use  of  the  public  as  a  street.  The  statute,  authorizing 
•cities  to  condemn  and  take  lands  for  public  use  as  a  street,  neither  in  terms  nor  by 
necessary  implication  authorizes  the  taking  of  property  already  dedicated  to  a  public 
use,  and  land  held  for  aright  of  way  and  depot  purposes  by  a  railroad  company,  when 
in  actual  use  for  such  purposes,  is  so  dedicated;  Valparaiso  v.  C.  &  G.  T.  Ry.  Co., 
123-468. 

The  statute  authorizing  municipal  corporations  to  appropriate  lands  for  streets  does 
not  confer  power  on  them  to  take  land  occupied  and  used  by  a  railroad  company. 
Land  already  appropriated  to  a  public  use  can  not  be  appropriated  to  another  public 
use,  unless  the  statute  clearly  confers  authority  to  make  a  second  seizure;  L.  S.  &  M. 
S.  Ry.  Co.  v.  Cin.  etc.  Ry.  Co.,  116-590.  An  injunction  will  lie  to  enjoin  proceed- 
ings to  appropriate  a  strip  of  ground  occupied  by  a  railroad  track,  such  strip  being 
part  of  a  continous  railroad;  Seymour  v.  J.,  M.  &  I.  RR.  Co.,  126-466. 

3167.  Proceedings  in  council  When  a  city  undertakes  to  lay  out  a  new  street  or 
alley  the  proceeding  should  be  referred  to  the  city  commissioners.  Preliminary,  how- 
ever, to  referring  such  matter  to  such  commissioners,  the  common  council  should  re- 
fer the  matter  to  an  appropriate  committee,  who  shall  examine  the  matter  and  report 
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at  the  next  meeting  of  the  council  as  to  the  expediency  of  so  referring.  When  the 
committee  reports,  the  council  votes  on  the  question  of  referring  the  matter  to  the  city 
commissioners.  If  two-thirds  vote  in  favor  of  reference,  the  matter  is  referred;  if 
two-thirds  do  not  vote  in  favor  of  referring  it,  that  ends  the  question  of  the  improve- 
ment. Where,  then,  a  city  undertakes  to  widen  an  alley  into  a  street  —  which  if  it  be 
not  the  laying  out  of  a  new  street  is  an  act  subject  to  the  same  provisions  of  law  — 
without  referring  the  matter  to  the  city  commissioners  for  the  assessment  of  benefits  and 
damages,  thus  depriving  a  property  owner  of  the  right  to  have  his  damages  assessed 
in  the  manner  prescribed  by  the  statute,  such  city  is  liable  to  such  property  owner  for 
the  damages  which  were  assessable  by  the  commissioners;  Anderson  v.  Bain,  120-258. 

ARTICLE  6 —  ANNEXATION  OF  TERRITORY. 

3195.  Extension  over  platted  lots.  The  common  council  of  a  city  has  authority, 
without  the  consent  of  the  owner,  to  annex  territory  and  extend  its  boundaries  so  as  to 
include  lots  laid  off  and  platted  adjoining  the  city,  if  the  plat  has  been  acknowledged 
and  properly  recorded,  but  not  otherwise;  aliteras  to  lots  laid  off  and  platted  by  one 
who  is  not  the  owner  of  the  land  and  who  has  no  authority  in  the  premises;  Indian- 
apolis v.  Patterson,  112-347. 
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Chapter  22. 
CORPORATIONS- CITIES  AND  TOWNS. 


AST. 

3.  Taxation, 

4.  Water  works. 


ART. 

5.     Cemettties. 


ARTICLE  3  — TAXATION. 

SBC  I  SBC 

73x9.    Agricultural  lands  etc  —  Appraisement  —    7390.    Emergency. 
Repeal.  I 

An  Act  repealing  section  one  of  an  act  entitled  an  act  concerning  the  taxation  of  certain  lands  and 
other  property  within  the  limits  of  cities  and  towns,  approved  April  16,  1881,  and  declaring  an 
emergency.    [Approved  and  in  force  March  9, 1889;  S.,  1889,  p.  398. 

7319-  [326l]  Agricultural  lands  etc  Sec.  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  section  1  of  the  above  en- 
titled act,  being  section  3261  of  the  Revised  Statutes  of  1881,  be  and  the 
same  is  hereby  repealed  :  Provided,  that  nothing  contained  in  this  act  shall 
affect  pending  litigation,  and  the  rights  of  such  litigants  shall  remain  the 
same  as  if  this  act  had  not  been  passed. 

7320.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act;  the  same  shall  be  in  full  force  and  effect 
from  and  after  its  passage. 

ARTICLE     —WATER  WORKS. 

SBC  I 'SBC. 

73ai.    Boards  abolished,  where.  7393.    Repealing  clause. 

732a.    Water  works— Management  of.  I 


An  Act  to  abolish  the  office  of  and  board  of  trustees  of  water  works  in  cities  and  incorporated  towns 
having  a  population  of  less  than  five  thousand.  [Approved  March  3, 1891;  In  force  June  io,  1891; 
S.,  1891,  p.  64. 

7321.  T327o]  Boards  abolished,  where.  Sec.  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  the  office  of  and  board  of 
water  works  trustees  in  cities  and  incorporated  towns  of  less  than  five  thou- 
sand population  be  and  the  same  are  hereby  abolished. 

7322.  Water  works,  management  of— Compensation.  §  2.  That 
in  cities  and  incorporated  towns  of  less  than  five  thousand  population  hav- 
ing water  works  established,  or  in  which  water  works  may  be  hereafter  con- 
structed or  established,  the  city  common  council,  or  the  trustees  of  incor- 
porated towns,  may  construct,  conduct,  manage  and  control  their  own  re- 
spective water  works,  and  may  appoint  such  agents,  employes  or  commit- 
tees of  councilmen  or  town  trustees  to  manage  and  conduct  the  same  as  the 
common  council  or  town  trustees  shall  deem  necessary  or  proper,  and  for 
such  compensation  as  may  be  agreed  on  or  shall  be  fixed  by  the  common 
council  or  town  trustees. 

7323.  Repealing  clause.  §  3.  All  laws  or  parts  of  laws  in  conflict 
herewith  are  hereby  repealed. 
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article  5  — cemeteries. 

SBC.  I  SBC. 

7324.    Cemetery,  vacation  of  —  Exhumation.  7335.    New  cemetery  —  Acquisition  of  land  —  Ex- 

I  pense  of  removals. 

An  Act  to  amend  an  act  entitled  "An  act  authorizing  cities  and  incorporated  towns  to  vacate  ceme- 
teries within  or  adjoining  their  corporate  limits  upon  conditions  and  under  regulations  therein 
prescribed;  continuing  and  preserving  the  title  to  the  cemetery  grounds  in  and  to  such  cities  and 
towns ;  authorizing  the  officers,  owners  or  directors  of  any  cemetery  or  cemetery  association  to 
make  certain  improvements,  and  repealing  so  much  of  section  two  (a)  of  the  act  entitled  *  An  act  to 
empower  the  board  of  county  commissioners  of  the  several  counties  of  this  state  to  convey  ceme- 
teries to  cities  and  incorporated  towns,'  approved  March  4, 1867,  as  conflicts  with  this  act,"  approved 
March  7, 1881.    [Approved  March  6, 1891;  in  force  June  xo,  1891;  S.,  1891,  p.  298. 

7324.  [3290]  Cemetery,  vacation  of— Exhumation— Procedure. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
section  two  (2)  of  an  act  entitled  "  An  act  authorizing  cities  and  incorpo- 
rated towns  to  vacate  cemeteries  within  or  adjoining  their  corporate  limits 
upon  conditions  and  under  regulations  therein  prescribed,  continuing  and 
preserving  the  title  to  the  cemetery  grounds  in  and  to  such  cities  and 
towns;  authorizing  the  officers,  owners  or  directors  of  any  cemetery  or 
cemetery  association  to  make  certain  improvements,  and  repealing  so  much 
of  section  two  (2)  of  the  act  entitled  '  An  act  to  empower  the  board  of 
county  commissioners  of  the  several  counties  of  this  state  to  convey  ceme- 
teries to  cities  and  incorporated  towns/  approved  March  4,  1867,  as  con- 
flicts with  this  act,"  approved  March  7,  1881,  be  amended  so  as  to  read  as 
follows:  Section  2.  When  five  resident  freeholders  of  such  city  or  town 
shall,  in  writing,  petition  the  common  council  of  such  city,  or  the  board  of 
trustees  of  such  town,  to  vacate  such  cemetery,  the  same  shall  be  entered 
at  length  in  the  proper  record  of  proceedings  of  such  common  council  or 
board  of  trustees.  And  if,  upon  considering  such  petition,  such  pommon 
council  or  board  of  trustees  shall  find  that  such  cemetery  has  fallen  into 
neglect  and  disuse;  that  remains  of  deceased  persons  have  been  from  time 
to  time  exhumed  and  removed  therefrom  on  account  of  such  neglect,  and 
that  the  same  hinders  and  obstructs  the  growth  of  such  city  or  town,  or 
any  part  thereof;  or  that  the  same  is  injurious  to  the  health  of  the  neigh- 
borhood in  which  the  same  is  located,  such  finding  shall  be  entered  at 
length  in  said  record  of  proceedings,  together  with  an  order  that  such  ceme- 
teries be  vacated. 

7325.  New  cemetery  — Acquisition  of  land  — Expense  of  re- 
movals. §  2.  The  common  council  of  such  city  or  board  6f  trustees  of 
such  town  are  authorized  and  empowered  to  receive  by  gift,  or  to  pur- 
chase, ground  within  or  without  such  city  or  town,  whereon  to  re-inter 
bodies  removed  from  such  vacated  cemetery,  and  such  ground  shall  be  held 
and  maintained  as  a  city  or  town  cemetery.  Such  city  or  town  shall  assign 
and  convey  for  burial  purposes,  to  each  owner  of  a  lot  or  lots  in  such  vacated 
cemetery,  a  lot  or  lots  in  such  new  burial  ground  equal  in  number  to  the 
lots  owned  by  him  in  such  vacated  cemetery,  which  lot  or  lots  in  such  new 
burial  ground  shall  be  taken  and  held  by  such  lot  owner  in  lieu  of,  and  as 
compensation  for,  all  his  rights,  title  and  interest  in  said  vacated  cemetery. 
If  the  cemetery  so  vacated  shall  be  a  private  cemetery,  the  expense  of  re- 
moving and  re-interring  the  bodies  buried  thereon,  with  their  proper  mon- 
uments or  gravemarks,  together  with  the  cost  of  purchasing  so  much  of 
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new  burial  grounds,  if  the  same  be  purchased,  as  will  equal  in  area  the 
land  embraced  in  such  vacated  cemetery,  shall  be  a  lien  upon  the  lands 
embraced  in  such  vacated  cemetery  in  favor  of  such  city  or  town,  which 
lien  may  be  foreclosed  according  to  the  same  procedure  and  upon  like 
notice  as  required  for  the  foreclosure  of  mortgages. 


Digitized  by  VjOCK?IC 


3261-3266  §§  Corporations— Cities  and  Towns— Notes.  358 

Notes  to  Chapter  22. 
CORPORATIONS-CITIES  AND  TOWNS. 

ARTICLE  3— TAXATION. 

3261.  Agricultural  lands  etc.  The  declaration,  in  this  section,  that  the  class  of 
lands  described  "  shall  not  be  taxed  in  such  city  or  town,  for  all  purposes,  at  a  higher 
aggregate  percentage"  than  is  in  the  section  stated,  means  that  such  lands  shall  not 
be  taxed  by  the  city  or  town  for  general  city  or  town  purposes  at  a  higher  aggregate 
percentage  than  the  aggregate  percentage  of  the  tax  levied  in  the  civil  township  for 
general  township  purposes.  Lands  of  the  class  specified  are,  however,  subject  to  all 
special  assessments  by  the  city  or  town  which  affect  them  in  common  with  the  other 
property  of  the  city  or  town;  Dickerson  v.  Franklin,  112-181,  affirming  Leeper  v. 
South  Bend,  106-375.     [See  §  7319- 

The  South  Bend  branch  of  the  State  Bank  was  authorized  by  an  act  of  the  legislature 
of  1847  (Local  L.,  1847,  p.  217)  to  lay  off  into  out  lots  a  tract  of  land,  owned  by  it,  ad- 
joining the  town  of  South  Bend.  The  second  section  of  the  statute  provided  that 
said  lots,  when  so  platted,  should  be  known  as  out  lots  of  the  town  of  South  Bend  — 
expressly  providing  that  the  property  should  not  be  a  part  of  the  town  or  within  its 
jurisdiction.  The  town  was,  afterward,  incorporated  as  a  city  and  the  corporate  limits 
were  so  extended  as  to  include  the  property  thus  platted  within  those  limits.  Each  of 
the  lots  in  question  contains  more  than  five  acres  and  is  used  only  for  agricultural 
purposes.-  The  city  had  taxed  the  lots  involved  at  a  higher  aggregate  percentage  upon 
the  appraised  value  thereof  than  the  aggregate  percentage  of  the  tax  levy  in  the  civil 
township  in  which  such  lots  are  situated.  The  owner  of  the  lots  instituted  suit  to  re- 
cover back  the  excess,  collected  by  the  city,  above  the  tax  levy  in  the  civil  township. 
It  was  held  that  the  lots  were  not  platted  as  town  or  city  property  and,  under  this  sec- 
tion, were  not  liable  to  be  taxed  in  excess  of  the  levy  in  the  township  in  which  the 
lands  were  situated;  South  Bend  v.  Cushing,  123-291. 

ARTICLE  4  — WATER  WORKS. 

3266.  Location  and  condemnation.  In  a  proceeding  to  condemn  property  a  prop- 
erty  owner  has  a  right  to  have  his  damages  assessed  by  disinterested  persons,  at  some 
stage  of  the  proceeding  prior  to  a  final  judgment.  It  is,  however,  doubtful  whether 
the  courts  could  hold  a  statute  unconstitutional  which  gives  the  common  council  the 
authority  to  appoint  commissioners  to  assess  the  damages,  even  if  no  right  of  appeal 
were  given.  This  section,  however,  expressly  gives  the  right  of  appeal.  The  law  in-* 
vests  the  common  council  with  general  jurisdiction  of  the  subject  and  gives  the  prop- 
erty owner  a  right  of  appeal.  It  is  quite  well  settled  that  where  there  is  jurisdiction 
and  a  right  of  appeal,  defects  or  irregularities  in  the  proceedings  can  not  be  made 
available  in  a  collateral  attack  (Jackson  v.  Smith,  120-520;  Kleyla  v.  Haskett,  112- 
515).  So,  where  there  is  an  adequate  remedy  by  appeal  an  injunction  will  not  lie,  un- 
less on  a  showing  that  the  proceedings  are  wholly  void;  Bass  v.  Fort  Wayne,  121-391. 

This  section  provides  that  "  no  artificial  provision  made  for  water  by  any  person  or 
corporation,  or  owned  by  any  person,  association  or  body,  shall  be  used  or  condemned 
without  the  consent  of  the  owner."  A  city,  by  merely  taking  water  from*  a  reservoir 
above  a  dam  constructed  by  mill  owners,  does  not  condemn  "  any  provision  made  for 
water"  within  the  prohibition  of  the  clause  of  statute  quoted.  Tne  right  of  mill  own- 
ers in  the  pond  of  water  created  by  the  dam  which  they  have  constructed  is  a  limited 
easement,  not  an  absolute  right  to  the  water.  A  city  may  take  from  it  its  supply  of 
water  so  long  as  it  does  not  interfere  with  the  easement  —  the  right  to  use  the  water 
in  the  propulsion  of  machinery;  Bass  v.  Fort  Wayne,  121-393. 


Digitized  by  VjOOQIC 


359  Government  and  Powers.  §§  7326-7329 


Chapter  23. 
CORPORATIONS  -TOWNSL 

ART.  I 

a.    Government  amd  powers*  \ 

ARTICLE  a  — GOVERNMENT  AND  POWERS. 

SEC.  I  SBC. 

7326.  Marshal  —  Powers  and  fees  ofc  7328     Loans— Creation  of  debt— Sinking  fond. 

7327.  Emergency.  |  7329.    Emergency. 

Am  Act  to  amend  section  42  of  an  act  entitled  "  An  act  for  the  incorporation  of  towns,  defining  their 
powers,  providing  for  the  election  of  the  officers  thereof  and  declaring  their  duties,"  approved  June 
ix,  1852.  being  section  3327  of  the  Revised  Statutes  of  x88i,  and  declaring  an  emergency.  [Approved 
and  in  force  February  25, 1889;  S.,  1889,  p.  4a 

7326.  [3327]  Marshal,  powers  and  fees  of.  Sec.  i.  Be  it  enacted 
Jjy  the  General  Assembly  of  the  State  of Indiana,  That  section  42  of  the  above 
entitled  act  be  amended  to  read  as  follows:  Section  42.  The  marshal  of 
such  town  shall  possess  the  powers  and  be  subject  to  the  liabilities  possessed 
and  conferred,  by  law,  upon  constables  in  executing  the  orders  of  the  trus- 
tees or  enforcing  the  by-laws  and  ordinances  of  said  town.  Such  town 
marshals  shall  have,  in  addition  to  powers  they  now  possess,  the  jurisdic- 
tion and  powers  of  constables  in  their  respective  counties,  and  shall  be  en- 
titled to  the  same  fees  as  constables  while  acting  as  constables. 

7327.  Emergency.  §  2.  An  emergency  is  declared  to  exist  and  this 
law  shall,  therefore,  be  in  force  from  and  after  its  passage. 

An  Act  to  amend  section  twenty-seven  (27)  of  an  act  entitled  "  An  act  for  the  incorporation  of  towns, 
defining  their  powers,  providing  for  the  election  of  the  officers  thereof,  and  declaring  their  duties." 
approved  June  ix,  1852,  and  declaring  an  emergency.  [Approved  and  in  force  March  9, 1891;  S., 
X891,  p.  389. 

7328.  [3342]  Loans— Creation  of  debt  — Sinking  fund.  Sec.  i. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana^  That  section 
twenty-seven  (27)  of  the  above  entitled  act  (being  section  3342  of  the  Re- 
vised Statutes  of  1881)  be  and  the  same  is  hereby  amended  to  read  as 
follows :  Section  27.  No  incorporated  town  under  this  act  shall  have 
power  to  borrow  money  or  incur  any  debt  or  liability  unless  a  majority  of 
the  resident  owners  of  the  taxable  real  estate  of  said  town  shall  petition 
the  board  of  trustees  to  contract  such  debt  or  loan.  Such  petition  shall 
have  attached  thereto  an  affidavit  verifying  the  genuineness  of  the  signa- 
tures to  the  same.  And  for  any  debt  created  thereby  the  trustees  shall 
add  to  the  tax  duplicate  of  each  year  successively  a  levy  sufficient  to  pay 
the  annual  interest  on  such  debt  or  loan,  with  an  addition  of  not  less  than 
five  cents  on  the  hundred  dollars,  to  create  a  sinking  fund  for  the  liquida- 
tion of  the  principal  thereof. 

7329.  Emergency.  §  2.  An  emergency  for  the  immediate  taking 
effect  of  this  act  is,  hereby  declared  and  the  same  shall  be  in  force  from 
and  after  its  passage. 
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Notes  to  Chapter  23. 
CORPORATIONS-TOWNS. 

ARTICLE  2. —  GOVERNMENT  AND  POWERS. 

3324.  Duties  of  clerk.  This  section  requires  the  town  clerk  to  attend  all  meetings 
and  record  the  proceedings  of  the  board  of  trustees.  The  only  competent  evidence  of 
any  act  or  proceeding  of  a  municipal  body  on  which  the  members  of  the  corporate 
body  are  required  to  vote,  is  the  record  of  the  proceedings;  Byer  v.  New  Castle,  124— 

88. 

ARTICLE  3 —  TAXATION. 

3357.  Sidewalks.  This  statute  requires  the  corporate  authorities,  in  cases  where 
they  proceed  under  it,  to  compel  the  property  owners  to  make  the  improvement  and 
does  not  invest  them  with  authority  to  select  the  persons  who  shall  do  the  work.  There 
is  no  authority  vested  in  the  municipal  authorities  to  choose  agents  or  servants  to  do 
the  ministerial  work;   that  is  left  to  the  property  owner;    Dooley  v.  Sullivan,  112-454* 

3357-60.  Sidewalks  —  In  towns.  These  sections,  "an  act  to  compel  owners  of 
town  lots  to  grade  and  pave  or  plank  sidewalks,  and  fixing  the  penalty  thereto/*  ap- 
proved in  1859  <S.,  p.  184),  are  not  repealed,  whether  expressly  or  by  implication,  by 
the  statute  of  1869  (§£  3364-6),  relating  to  the  improvement  of  streets  and  alleys  in 
such  towns  on  petition  of  lot  owners  (S.,  1869,  p.  33).  This  statute  of  1859,  however, 
does  not  prescribe  the  only  mode  of  procedure  for  the  improvement  of  sidewalks,  but 
under  the  act  of  1869,  a  street  may  be  improved  to  its  full  width;  Wiles  v.  Hoss,  114- 
378 

ARTICLE  4  — IMPROVEMENT  OF  STREETS. 

3361.  Driving  on  sidewalk.  A  bicycle  is  a  vehicle  within  the  meaning  of  this  stat- 
ute, and  its  use  upon  a  public  sidewalk  is  unlawful.  Wherefore,  its  rider  is  liable  for 
an  injury,  by  reason  of  such  use  and  its  propulsion,  inflicted  on  a  pedestrian,  although 
the  act  of  collision  be  unintentional.  So,  one  who,  riding  a  bicycle  on  a  public  side- 
walk, rudely  and  in  such  a  reckless  manner  as  to  show  a  disregard  of  consequences, 
collides  with  a  footman  standing  on  such  sidewalk,  is  liable  as  for  an  assault  and  battery, 
the  intent  being  implied;  Mercer  v.  Corbin,  117-454. 

3364-6.  Street  improvement.  Although  sidewalks  are  not  specially  mentioned  in 
this  act,  of  1869,  a  street  may  be  improved  to  its  full  width  under  it,  since  the  term 
"  street"  includes  sidewalks,  in  the  absence  of  language  in  association  with  the  term 
restricting  its  meaning;  Wiles  v.  Hoss,  114-378. 

3366.  Cost,  how  collected.  A  question  as  to  whether  or  not  there  was  a  proper 
advertisement  for  bids  is  a  question  of  fact  which  arose  "  prior  to  the  making  of  the 
contract"  for  the  improvement  of  the  street;  under  this  section  it  is  not  triable  in  an 
action  to  enforce  an  assessment;  Wiles  v.  Hoss,  114-380. 

ARTICLE  5  — OPENINGS  AND  VACATIONS. 

3367.  Power  over  streets,  bridges  etc.  The  acts  of  a  property  owner,  who  im- 
proves a  sidewalk  under  an  ordinance  of  a  town  passed  in  pursuance  of  this  section, 
can  not  be  deemed  the  acts  of  the  town  in  such  a  sense  as  to  charge  the  town  with  his 
negligence.  In  order  to  charge  the  corporation,  in  such  case,  evidence  of  the  negli- 
gence of  the  property  owner  must  be  supplemented  by  evidence  that  the  town  author- 
ities were  negligent  or  that  the  work  directed  to  be  done  was  intrinsically  dangerous. 
Wherefore,  in  an  action  against  a  town  to  recover  for  an  injury  sustained  by  falling, 
in  the  night  time,  in  to  an  excavation  in  a  sidewalk,  an  answer  to  the  complaint  that 
the  excavation  was  made  by  the  owner  of  the  abutting  lot  in  pursuance  of  an  ordinance 
requiring  him  to  improve  the  sidewalk  and  that  he  had,  when  the  work  was  left  on  the 
night  in  question,  placed  proper  danger  signals  at  the  excavation,  which  the  plaintiff,. 
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without  any  fault  on  the  part  of  the  lot  owner,  had  disregarded,  is  gooa;  Dooley  v. 
Sullivan,  112-452. 

While  in  this  state,  by  this  statute,  boards  of  trustees  of  incorporated  towns  are  given 
exclusive  power  over  the  streets  within  the  corporate  limits  of  their  respective  towns, 
and  are  invested  with  large  discretionary  powers  in  the  exercise  of  the  duties  thus  im- 
posed, there  may  arise  many  cases  where  it  becomes  the  duty  of  the  courts  to  interfere, 
by  injunction,  to  prevent  them  from  exceeding  their  powers  or  abusing  such  discretion. 
Before,  however,  the  courts  will,  at  the  suit  of  an  abutting  land  owner,  enjoin 
municipal  authorities  in  making  street  improvements  —  at  the  public  expense,  at  least 
—  it  must  be  shown  that  there  has  been  a  clear  invasion  of  the  rights  of  such  complain- 
ing land  owner.  So,  it  must  be  shown  that  unless  relief  be  granted,  such  land  owner 
will  suffer  irreparable  injury;  Marion  v.  Skill  man,  127-138. 

3372.  Action  on  report  —  Appeal.  Where  the  record  of  a  board  of  trustees  shows; 
that  a  proper  petition,  praying  for  the  opening  of  a  street,  was  filed,  that  commission- 
ers were  duly  appointed  to  assess  benefits  and  damages,  and  that  the  commisioners 
made  and  filed  their  report  with  the  town  clerk;  but  fails  to  show  that  the  board  ac- 
cepted the  report  within  twenty  days,  or  that  any  further  action  was  taken  by  the  trus- 
tees in  opening  the  street,  it  is  not  competent  to  prove  bv  parol  that  the  board  of  trus- 
tees accepted  the  report  within  the  time  prescribed,  by  this  section,  and  that  it  deter- 
mined to  make  the  appropriation  of  the  land  therein  described;  Byer  v.  New  Castle. 
124-86. 

46 
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Chapter  24. 
CORPORATIONS-ASSOCIATIONS. 


AttT. 

3.  Detective, 

4.  Educational  and  religious. 
6a.  Interstate  fairs. 
<#.  Stock  fair  associations.  I 


AST. 

8.  Voluntary. 

9.  Orphans*  homes. 

10.  Not  for  pecuniary  profit. 


ARTICLE  3 -.DETECTIVE. 

SBC.  I  SBC. 

7330.    Constitution  and  by-laws  —  Constabulary    7331.    Emergency, 
powers.  I 

An  Act  to  amend  an  act  entitled  an  act  to  amend  section  4  of  an  act  entitled  an  act  to  authorize  the  for- 
mation of  companies  for  the  detection  and  apprehension  of  horse  thieves  and  other  felons,  and  for 
mutual  protection,  and  repealing  all  laws  inconsistent  therewith,  approved  December  ax,  1865,  be- 
ing section  3431  of  the  Revised  Statutes  of  1881,  "  approved  April  13, 1885,"  and  to  define  the  power 
ot  constables  in  pursuing  and  arresting  horse  thrives  and  other  criminals.  [Approved  and  in  force 
March  5, 1891 ;  S.,  1891,  p.  106. 

7330.  [3431]  Constitution  and  by-laws— Constabulary  powers. 

Sec  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
section  i  of  the  above  entitled  act  be  amended  to  read  as  follows:  Section 
1.  A  majority  of  the  members  of  such  association  shall  have  power  to 
adopt  a  constitution  and  by-laws  for  their  government,  to  designate  and 
appoint  a  presiding  officer  and  such  other  officers  as  they  may  deem  proper, 
who  shall  hold  their  offices  for  such  time,  and  shall  perform  the  duties  re- 
quired of  them  by  such  constitution  and  by-laws,  and  such  presiding  offi- 
cer is  hereby  authorized  and  empowered  to  administer  oaths  to  members  of 
such  association  in  all  matters  wherein  oaths  are  necessary  to  be  adminis- 
tered by  the  rules  and  by-laws  of  the  association,  and  such  association,  with 
the  consent  of  the  board  of  commissioners  of  the  county  in  which  such 
articles  are  recorded,  may  designate  any  or  all  members  of  the  association, 
who,  in  pursuit  and  arrest  of  horse  thieves  and  other  offenders  against  the 
criminal  laws  of  the  state,  shall  have  all  the  powers  of  constables,  and  such 
association  shall  furnish  to  the  board  of  commissioners  a  list  of  the  names 
of  members  so  designated  and,  if  consent  is  given,  the  board  shall  enter 
upon  its  record  an  order  reciting  the  names  of  such  persons  and  that  the 
consent  of  the  board  has  been  given  to  such  appointments,  and  the  record 
so  made  shall  authorize  and  empower  the  county  auditor  to  issue  to  each 
member  so  designated  a  certificate  of  his  appointment:  Provided,  that  such 
constables  shall  have  power  to  pursue  and  arrest  horse  thieves  and  other 
criminals  against  the  criminal  laws  of  Indiana,  and  to  follow  and  pursue 
such  criminals  in  to  and  through  any  part  of  the  state  of  Indiana;  and,  in 
the  absence  of  warrant,  shall  have  power  to  arrest  and  hold  in  custody,  with- 
out warrant,  for  such  time  as  may  be  necessary  to  procure  a  warrant. 

7331.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act,  it  shall  be  in  force  from  and  after  its 
passage. 
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article  4— educational  and  religious. 


7333,  Lands  —  Acquisition  and  tenure. 

7333.  Officers  — Trustees— Treasurer. 

7334.  Emergency. 

7335.  Ministkss  — Disabled  — Orphans— Relief. 

7336.  Incorporation  — Investments— By-laws. 


SBC. 

7337.  Officers  —  Powers  of. 

7338.  Treasurer's  bond. 

7339.  Prior  organizations  —  Legalization. 

7340.  Emergency 


Am  Act  to  amend  sections  two  and  four  (sections  3434  and  3436,  R.  S.  188 1)  of  an  act  entitled  an  act  for 
the  incorporation  of  high  schools,  academies,  colleges,  universities,  theological  institutions  and 
missionary  boards,  approved  February  a8, 1855,  and  declaring  an  emergency.  [Approved  and  in 
force  March  6, 1891;  ST.,  1891,  p.  ao6. 

7332.  [3434I  May  hold  property— Limitation  on  user— In- 
come—Sale— Investments— Reversion.  Sec  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana,  That  section  2  of  an  act  en- 
titled an  act  for  the  incorporation  of  high  schools,  academies,  colleges,  uni- 
versities, theological  institutions  and  missionary  boards,  approved  February 
28,  1855,  be  amended  to  read  as  follows:  Section  2.  When  the  statement 
has  been  filed  as  aforesaid,  the  persons  subscribing  the  same  and  their  suc- 
cessors, shall  be  a  body  politic  and  corporate,  and  shall  have  power  to  hold 
and  convey  real  estate  and  personal  property,  for  the  purposes  of  their  as- 
sociation and  for  endowments.  No  property,  real  or  personal,  which  any 
university,  college  or  seminary  of  learning,  incorporated  under  the  general 
laws  of  the  state,  may  obtain  or  become  the  owner  of,  by  gift,  devise  or  grant 
for  the  purpose  of  endowment,  shall  be  used,  mortgaged,  pledged,  or  in  any 
other  way  disposed  of  by  such  institution  or  the  trustees,  directors,  officers, 
agents  or  representatives  of  such  institution  for  current  expenses,  but  the 
increase,  rents,  interests,  or  profits  of  such  property  may  be  used  for  that 
purpose.  Such  university,  college,  or  seminary  of  learning  shall  have  the 
right,  unless  restrained  by  the  terms  of  the  gift,  devise,  or  grant  of  such 
property,  to  change  its  character  by  selling  real  estate  and  investing  the 
proceeds  in  mortgages  or  bonds  and  by  selling  mortgages,  bonds  or  other 
securities  or  evidences  of  indebtedness  and  investing  the  same  in  real  es- 
tate. If  any  university,  college  or  seminary  of  learning  owning  property, 
real  or  personal,  which  it  may  have  obtained  by  gift,  devise  or  grant  for 
an  endowment,  shall  be  abandoned  and  cease  to  exist  as  such  university, 
college  or  seminary  of  learning,  such  property  shall  revert  to  the  donor  or 
donors  or  to  his,  her,  or  their  heirs.     [See  §  3434a. 

7333-  [3436J  Officers  —  Trustees  —  Directors  —  Treasurer. 
§  2,  That  section  four  (4)  of  said  act  be  amended  to  read  as  follows:  Sec- 
tion 4.  Such  corporation  shall  within  thirty  days  after  filing  the  statement 
required  in  aforesaid  section,  elect  a  treasurer  and,  at  least,  six  trustees 
thereof,  for  the  term  of  three  years.  Trustees  so  elected  shall  as  nearly  as 
practicable  be  divided  by  lot  into  classes,  those  drawing  the  first  class  shall 
be  trustees  one  year;  those  of  the  second  class,  two  years;  and  those  of 
the  third  class,  three  years;  or  until  their  successors  are  chosen  and 
qualified:  Provided,  that  any  such  corporation  may,  by  a  vote  of  a  ma- 
jority of  the  board  of  trustees  or  directors,  or  by  a  vote  of  the  stockholders 
at  any  general  meeting,  if  it  be  a  stock  corporation,  either  increase  or  di- 
minish the  number  of  directors  or  trustees  of  such  corporation,  so  that 
they  shall  not  be  less  than  six,  nor  more  than  thirty-five. 

7334*  Emergency.  §  3.  It  is  hereby  declared  that  an  emergency 
exists  for  the  immediate  taking  effect  of  this  act,  and  that  the  same  shall 
take  effect  and  be  in  force  from  and  after  its  passage. 
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An  Act  to  provide  for  the  incorporation  of  boards  for  the  relief  of  disabled  ministers  of  the  gospel, 
missionaries  or  their  dependents,  orphans  and  other  persons,  and  declaring  an  emergency.  [Ap- 
proved and  in  force  March  4, 1891;  S.,  1891,  p.  81. 

7335.  Disabled  ministers  etc. —Orphans  of — Boards  of  relief. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  t/ie  State  of  Indiana, 
That  any  number  of  persons  desiring  to  establish  boards  for  the  relief  of 
orphans,  disabled  ministers  or  missionaries,  and  their  widows  or  depend- 
ents, or  for  such  other  persons  as  such  boards  may  see  proper  to  admit, 
shall  first  make  a  statement,  which  shall  be  acknowledged  by  a  majority  of 
the  subscribers  thereof  before  some  officers  authorized  to  take  the  ac- 
knowledgment of  deeds,  declaring  the  name  and  purpose  of  the  institu- 
tion, the  number  and  names  of  trustees,  who  are  to  act  for  the  first  year 
and  until  their  successors  are  elected;  the  manner  in  which  religious  bodies 
or  benevolent  associations  having  the  control  or  patronage  of  the  same 
shall  be  connected  with  and  exercise  control  over  such  institutions;  mode 
and  proposed  amount  of  endowment  and  amount  already  donated  or  sub- 
scribed; and  shall  file  the  same  in  the  office  of  the  recorder  of  the  county 
in  which  said  institution  is  proposed  to  be  located  and  a  duplicate  thereof 
with  the  secretary  of  state.  The  relation  of  such  corporation  to  the  re- 
ligious society  having  control  or  patronage  of  it  shall  be  governed  by  the 
rules  prescribed  in  such  statement,  but  they  may  be  altered  at  any  time  by 
agreement  between  such  corporation  and  such  society.  The  trustees  after 
the  first  year  shall  be  nominated  by  the  religious  body  or  benevolent  as- 
sociation having  the  control  or  patronage  of  said  board.  And,  it  shall  be 
the  duty  of  the  then  trustees  to  elect  such  nominees. 

7336.  Incorporation  —  Investments  —  By-laws.  §  2.  When  the 
statement  has  been  filed,  as  aforesaid,  the  persons  subscribing  the  same, 
and  their  successors,  shall  be  a  body  politic  and  corporate  and  shall  have 
power  to  hold  and  convey  real  and  personal  property  not  exceeding  in  value 
one  hundred  thousand  dollars,  either  within  or  without  this  state,  for  the 
purposes  of  their  association;  and,  for  the  endowment  of  said  association, 
may  receive  donations,  devises,  and  bequests,  not  exceeding  one  hundred 
thousand  dollars,  and  dispose  of  the  same  for  the  purposes  hereof  as  said 
board  may  deem  proper.  It  shall  have  the  power  to  invest  its  funds  in 
stocks,  bonds  or  other  securities,  to  loan  its  money  upon  real  or  personal 
security,  either  within  or  without  this  state.  Said  association  shall  have 
the  power  to  establish  suitable  houses  for  the  purposes  hereof,  and  in  that 
behalf  shall  have  the  power  to  hold  such  real  estate  as  may  be  necessary. 
Said  board  may  receive  into  any  such  home  any  of  the  classes  of  persons 
named  in  section  one  of  this  act.  Said  board  may  adopt  such  by-laws  for 
its  government  as  it  may  deem  proper. 

7337.  Officers  — Trustees,  powers  of.  §  3.  The  officers  of  such 
board  shall  consist  of  a  president,  vice  president,  secretary  and  treasurer.  The 
duties  of  secretary  and  treasurer  may  be  performed  by  one  person  if  so  de- 
sired. Said  board  shall  have  the  right  to  employ  such  other  persons  as  it 
may  deem  proper.  All  the  powers  of  said  corporation  shall  vest  in,  and  be 
exercised  by,  a  board  of  trustees,  consisting  of  such  number  as  may  be 
agreed  upon  in  the  articles  of  association;  said  trustees  shall  hold  their  of- 
fice for  the  term  of  five  (5)  years  and  until  their  successors  are  elected. 

7338.  Treasurer's  bond.  §  4.  The  treasurer  of  said  board  shall  ex- 
ecute  a  bond  to  the  state  of  Indiana  for  the  faithful  accounting  of  all  mon- 
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eys  which  may  come  into  his  hands,  and  for  the  faithful  performance  of  his 
duties,  the  amount  thereof  to  be  fixed  by  the  board  of  trustees. 

7339-  Prior  organizations  legalized,  when.  §  5.  Any  boards  of 
relief  of  the  kind  herein  provided  for,  which  have  heretofore  assumed  to 
act  as  a  corporation  under  any  laws  of  this  state  are  hereby  declared  to  be 
legally  incorporated,  and  each  and  everyone  of  the  acts  of  any  such  boards 
are  hereby  declared  legal  and  effectual  upon  the  filing  by  any  such  boards 
with  the  secretary  of  state  a  resolution,  stating  the  number  of  trustees  to 
govern  said  board  and  the  intention  of  said  board  to  be  governed  by  and 
exercise  the  privileges  of  this  act.  The  religious  bodies  or  benevolent  as- 
sociations having  the  control  or  patronage  of  the  same  shall,  at  the  first  an- 
nual meeting  hereafter,  nominate  the  number  of  trustees  specified  in  said 
resolution,  and  it  shall  be  the  duty  of  the  acting  board  to  elect  said  nominees. 

7340.  Emergency.  §  6.  An  emergency  exists  for  the  immediate  taking 
effect  of  this  act;  the  same  shall  be  in  force  from  and  after  its  passage. 

ARTICLE  6a— INTERSTATE  FAIRS. 


SEC. 

7341.  Incorporation  authorized  —  Articles  of. 

734a.  Articles  of  association  —  Recording . 

7343.  Powers 

7344.  Shares  of  stock. 

7345.  Officers  — Agent  — Rules. 

7346.  Property,  acquisition  of —  Gift,  devise  etc. 

7347.  Capital  stock  —  Limit — Increase. 


SBC 

7348.  Premiums,  offer  of. 

7349.  Awards—  Publication. 

7350.  Lands,  sale  of. 

7351.  Money  —  Power  to  borrow. 
735a.  County  allowance,  when. 
7353.  Emergency . 


As  Act  to  provide  for  the  organization  of  interstate  fairs,  in  the  state  of  Indiana,  and  declaring  an 
emergency.    [Approved  and  in  force  March  9,  1889;  S.,  1889,  p.  310. 

7341.  Interstate  fairs  —  Incorporation,  articles  of—  Seal.  Sec. 
1 .  Be  it  enacted  by  tfie  General  Assembly  of  the  State  of  Indiana,  That  when- 
ever thirty  or  more  persons  residents  of  two  or  more  states  of  the  United 
states,  shall  organize  themselves  into  a  society  for  the  purpose  of  locating 
and  conducting  a  fair  in  any  county  of  the  state  of  Indiana,  they  are  hereby 
authorized  to  organize  themselves  into  a  corporation  by  written  articles,  to 
be  signed  by  each  person  who  may  be  a  member  at  the  time  of  organization, 
specifying  the  objects  of  the  same,  the  corporate  name  they  may  adopt,  and 
the  names  and  places  of  residence  of  each  member  or  stockholder,  with  an 
impression  and  description  of  the  corporate  seal,  and  in  what  manner  per- 
sons shall  be  appointed  or  elected  to  manage  the  business  and  prudential 
concerns  of  the  corporation. 

7342.  Articles  of  association  —  Filing—  Record.  §  2.  Every  such 
association  shall  file  its  articles  in  the  recorder's  office  of  the  county  in  which 
such  association  may  be  formed  and,  upon  the  expenses  of  filing  and  record- 
ing being  paid,  the  recorder  shall  record  the  same  in  the  miscellaneous  book 
of  records  in  his  office,  and  such  record,  or  a  certified  copy  thereof,  shall 
be  conclusive  evidence  of  the  matters  and  things  therein  recited.  A  dupli- 
cate of  this  article  must  be  filed  with  the  secretary  of  state. 

7343.  Incorporation  complete  —  Powers.  §3.  Every  such  associa- 
tion shall,  from  the  time  such  record  is  filed  in  the  proper  recorder's  office, 
be  deemed  and  held  to  be  a  corporation,  and  shall  have  and  possess  all  the 
rights,  powers  and  privileges  given  to  corporations  by  common  law;  to  sue 
and  be  sued ;  to  borrow  money  and  secure  the  payment  of  the  same  by 
notes  and  mortgages,  bonds  or  deeds  of  trust  upon  their  personal  and  real 
property,  and  rent,  lease,  purchase,  hold,  sell  and  convey  such  real  and  per- 
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sonal  property  as  may  be  necessary  and  proper  for  the  purpose  of  erecting 
buildings,  and  for  other  proper  objects  of  any  such  corporation. 

7344.  Property  interests  —  Shares.  §  4.  Every  such  corporation 
may,  at  its  discretion,  divide  its  corporate  property  into  shares,  and  desig- 
nate the  manner  that  the  same  may  be  held,  sold,  conveyed,  assigned  or 
transferred. 

7345.  Officers  — Agents  — Rules.  §5.  Every  such  corporation  shall 
elect  such  officers  or  agents  as  may  be  necessary  to  carry  into  operation 
the  objects  of  its  organization.  It  may  prescribe  and  adopt  rules  and  regu- 
lations for  the  direction  of  its  officers  and  members;  and,  such  corporation 
shall  keep  a  fair  record  of  its  proceedings  and  accounts  in  proper  books,  and 
such  records,  or  copies  thereof,  duly  attested  by  the  secretary  or  clerk  under 
its  proper  seal,  may  be  given  and  read  in  evidence  in  any  court  of  this  state. 

7340.  Property  rights  —  Limit  of  holding.  §  6.  Any  property,  real 
or  personal,  may  be  bequeathed,  devised,  or  given  to  any  such  corporation 
by  will;  and,  in  such  cases  it  shall  be  sufficient  if  the  corporate  name  be 
used,  or  the  purpose  so  described  as  not  to  admit  of  a  reasonable  doubt 
for  what  corporation  or  purpose  the  same  was  intended  to  be  devised  or 
given:  Provided,  that  the  amount  of  real  estate  which  any  corporation  or- 
ganized under  this  act  may  purchase  or  own,  shall  not  exceed,  in  number  of 
acres,  one  hundred  and  sixty  acres  and  shall  not  exceed  in  value  five  hun- 
dred thousand  dollars  ($500,000). 

7347.  Capital  stock  —  Limit.  §  7.  The  capital  stock  of  any  such  cor- 
poration shall  not  exceed  five  hundred  thousand  dollars  ($500,000),  but  may 
be  increased  by  the  vote  of  the  stockholders  at  any  annual  meeting  of  the 
stockholders,  or  any  meeting  called  especially  for  the  purpose  of  increasing 
the  capital  stocky  to  an  amount  not  exceeding  one  million  dollars  ($1,000,000). 

7348.  Premiums  —  Agricultural  progress  etc.  §  8.  It  shall  be  the 
duty  of  said  corporation,  which  may  be  formed  under  the  provisions  of  this 
act,  annually  to  offer  and  award  premiums  for  the  improvement  of  soils, 
tillage,  crops,  manures,  improvement  of  stock,  articles  of  domestic  industry, 
and  such  other  articles,  productions  and  improvements  as  they  may  deem 
proper;  and  may  perform  all  such  acts  as  they  may  deem  best  calculated 
to  promote  the  agricultural  and  household  manufacturing  interests  of  the 
county,  and  of  the  states  whose  citizens  shall  organize  this  corporation, 
and  it  shall,  also,  be  their  duty  so  to  regulate  the  amount  of  premiums,  and 
the  different  grades  of  the  same,  as  that  it  shall  be  competent  for  small  as 
well  as  large  manufacturers  and  farmers  to  have  an  opportunity  to  compete 
therefor.  And,  in  making  their  awards,  special  reference  shall  be  had  to  the 
profits  which  may  accrue  or  be  likely  to  accrue  from  the  improved  mode  of 
raising  the  crop,  or  of  improving  the  soil  or  stock,  or  of  the  fabrication  of 
the  articles  thus  offered,  with  the  intention  that  the  premium  shall  be  given 
for  the  most  economical  mode  of  improvement,  and  all  persons  offering  to 
compete  for  premiums  on  improved  modes  of  tillage,  or  manufacture,  or 
the  production  of  any  crop  or  other  articles,  shall  be  required,  before  such 
premium  is  adjudged,  to  deliver  to  the  awarding  committee  a  full  and  cor- 
rect statement  of  the  process  of  such  mode  of  tillage  or  production,  and 
the  expense  and  value  of  the  same,  with  a  view  of  showing  accurately  the 
profits  derived  or  expected  to  be  derived  therefrom. 

7349.  Award  —  Report  —  Publication.  §  9.  It  shall  be  the  duty  of 
such  corporation  to  publish  annually,  a  list  of  the  awards,  and  an  abstract 
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of  the  treasurer's  account  in  a  newspaper  of  the  county  and  to  make  a  re- 
port of  its  proceedings  during  the  year  and  a  synopsis  of  the  awards  for 
improvements  in  agricultural  and  household  manufactures,  together  with  an 
abstract  of  the  several  descriptions  of  those  improvements,  and  also  make 
a  report  of  the  condition  of  agriculture  in  its  county  or  district;  which  re- 
port shall  be  made  out  in  accordance  with  the  rules  and  regulations  of  the 
Indiana  State  Board  of  Agriculture,  and  shall  be  forwarded  to  the  state 
board  at  its  annual  meeting  in  January  of  each  year,  and  no  subsequent 
payment  shall  be  made  from  the  county  treasury,  unless  a  certificate  is  pre- 
sented to  the  auditor  from  the  secretary  of  the  state  board  showing  that 
such  report  has  been  made. 

7350.  Lands,  sale  of.  §  10.  It  shall  be  lawful  for  corporations  organ- 
ized under  this  act  to  sell  any  lands  of  which  it  is  or  may  be  possessed. 

7351.  Power  to  borrow  money.  §  11.  Corporations  organized  un- 
der this  act  are  hereby  authorized  and  empowered  to  borrow  any  sum  of 
money  not  exceeding  two  hundred  thousand  dollars  ($200,000),  at  a  rate 
of  interest  not  exceeding  six  per  cent,  per  annum,  and  for  the  security  of 
the  repayment  of  said  loan  to  mortgage  its  property,  and  the  said  board 
shall  have  power  to  issue  bonds  to  the  above  named  amount  of  two  hun- 
dred thousand  dollars  ($200,000),  said  bonds  to  run  not  exceeding  twenty 
years,  with  interest  bearing  coupons  affixed  thereto,  and  secured  as  above 
mentioned  by  mortgage  on  the  property  of  the  corporation. 

7352.  County  allowance,  when.  §  12.  The  board  of  county  com- 
missioners of  any  county  containing  taxable  property  of  the  value  of 
twenty  million  dollars  ($20,000,000)  or  more,  in  which  an  interstate  fair,, 
as  authorized  by  this  act,  shall  be  located,  may,  in  their  discretion,  make 
an  allowance  out  of  the  general  funds  of  said  county  to  said  association. 
But,  before  any  such  allowance  shall  be  made,  the  president  or  secretary  of 
the  association  shall  file  with  said  board  his  sworn  statement,  showing  the 
name  and  date  of  organization  of  such  association,  and  the  amount  ex- 
pended for  fair  grounds  and  permanent  improvements  thereon,  and  the 
amount  necessary  to  be  expended  to  complete  such  improvements;  where- 
upon, the  board  may  make  such  allowance  as  it  shall  deem  necessary,  not 
exceeding  in  the  aggregate  the  sum  of  ten  thousand  dollars  ($io,ooo),  and 
not  exceeding  one-half  (i)  the  amount  shown  by  such  statement  to  have 
been  expended  on  such  grounds  and  improvements.  And,  the  amount  so 
appropriated  under  this  act  shall  be  a  lien  on  all  the  real  and  personal 
property  of  said  association;  and  no  dividends  shall  be  declared  or  paid  to 
the  incorporators  or  stockholders  until  tne  appropriation  made  by  the  board 
shall  be  repaid  to  the  county  treasurer  with  interest. 

7353*  Emergency.  §  13.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore,  the  same  shall  take  effect  and  be  in 
force  from  after  its  passage. 

ARTICLE  6b  — STOCK  FAIR  ASSOCIATION. 


SEC. 

7354.  Incorporation  authorized. 

7355.  Article?  of  association  —  Record—  Amend- 

menu 


7356.  Powers. 

7357.  Membership— By-laws, 

7358.  Emergency. 


An  Act  concerning  voluntary  associations  for  the  purpose  of  forming  fair  associations  for  the  improve- 
ment of  the  breeding  and  speed  of  stock  and  the  promotion  of  agriculture;  and  authorizing  such  as- 
sociations to  hold  real  estate  and  personal  property  by  purchase,  gift  or  devise  and  sell,  mortgef* 
or  convey  the  same.    [Approved  and  in  force  March  6, 1889;  S.,  1889,  p.  187. 
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7354.  Incorporation  authorized.  Sec.  i.  Be  it  enacted  by  the  Gen- 
tral  Assembly  of  the  State  of  Indiana,  That  any  number  of  persons  not  less 
than  five  may  form  an  incorporated  company  for  the  purpose  of  forming 
fair  associations,  for  the  improvement  of  the  breeding  and  speed  of  stock 
and  the  promotion  of  agriculture,  by  written  or  printed  articles  of  associa- 
tion, specifying  the  object  of  the  same  and  the  corporate  name  they  may 
adopt;  the  name  and  residence  of  each  member,  with  an  impression  of  the 
corporate  seal,  and  in  what  manner  persons  or  officers  shall  be  chosen  to 
manage  the  business  concerns  of  such  associations. 

7355.  Articles  of  association  —  Filing  —  Amendment.  §  2. 
Every  such  association  shall  file  its  articles  of  association  in  the  recorder's 
office  of  the  county  where  such  association  is  formed,  and  the  recorder 
shall  record  the  same  in  the  miscellaneous  record;  and  such  record,  or  a 
certified  copy  thereof,  shall  be  conclusive  evidence  of  the  matters  therein 
recited.  Such  articles  may,  at  any  time,  be  amended  by  a  majority  vote  of 
the  members  of  said  association,  and  shall  take  effect  from  and  after  being 
recorded  in  the  recorder's  office. 

7356.  Corporation  complete  —  Rights  and  powers.  §  3.  Every 
such  association  shall,  from  the  time  such  articles  are  filed  in  the  proper 
recorder's  office,  be  deemed  and  held  to  be  a  corporation,  and  shall  have 
and  possess  all  the  rights,  powers  and  privileges  given  to  corporations  by 
common  law  ;  to  sue  and  be  sued;  to  borrow  money  and  secure  the  pay- 
ment of  the  same  by  notes  and  mortgages,  bonds  or  deeds  of  trust,  upon 
their  personal  and  real  property;  to  rent,  lease,  purchase,  hold,  sell  and 
convey  real  estate  and  personal  property  to  such  extent  as  may  be  neces- 
sary and  proper  for  the  purpose  of  erecting  buildings,  and  for  other  proper 
objects  of  any  such  corporation.  The  provisions  of  this  section  shall  ap- 
ply to  all  such  fair  associations  heretofore  organized  in  this  state,  in  accord- 
ance with  the  provisions  of  section  first  of  this  act. 

7357-  Membership  —  Admission  —  Expulsion  —  Officers.  §  4. 
Every  such  association  may,  by  its  by-laws,  provide  for  the  admission  and 
expulsion  of  members,  and  for  the  election  of  such  officers  as  may  be  nec- 
essary to  carry  into  effect  the  objects  of  the  corporation,  and  may  provide 
rules  for  the  government  of  the  officers  and  members  thereof. 

7358.  Emergency.  §  5.  An  emergency  existing  for  the  immediate 
taking  effect  of  this  act,  the  same  shall  be  enforced  from  and  after  [its] 
passage. 
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An  Act  to  amend  section  number  one  of  an  act  entitled  "  An  act  concerning  the  organization  and  per- 
petuity of  voluntary  associations  and  adding  supplemental  sections  ana  declaring  an  emergency," 
approved  March  7, 1887,  and  to  authorize  such  associations  to  increase  their  capital  stock  and  declar- 
ing an  emergency.    [Approved  and  in  force  March  6, 1889;  S.,  1889,  p.  144. 

7359.  [3502]  Proceedings  to  incorporate —Purposes  authorized. 

Sec.  1.  Be  it  enacted  by  t/ie  General  Assembly  of  the  State  of  Indiana,  That 
section  number  one  of  the  above  entitled  act  be  and  the  same  is,  hereby, 
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amended  to  read  as  follows,  to  wit:  Section  1.  That  any  number  of  per- 
sons may  voluntarily  associate  themselves  by  written  articles,  to  be  signed 
by  each  person  who  may  be  a  member  at  the  time  of  organization,  specify- 
ing the  objects  of  the  same,  the  corporate  name  they  may  adopt  to  desig- 
nate such  subjects  pursuant  to  this  act,  the  names  and  places  of  residence 
of  each  member  or  stockholder,  with  an  impression  and  description  of  the 
corporate  seal,  and  in  what  manner  persons  shall  be  appointed  or  elected  to 
manage  the  business  and  prudential  concerns  of  any  such  association  that 
may  have  been  or  shall  hereafter  be  formed  for  either  of  the  following 
purposes: 

First.  To  establish  and  maintain  associations  for  horticultural  or  agri- 
cultural purposes,  or  to  promote  and  encourage  the  mechanical  arts,  or  for 
literary  or  scientific  purposes,  or  for  dredging  or  deepening  the  channels  of 
rivers  and  creeks,  or  for  the  improvements  of  harbors. 

Second.  To  establish  and  maintain  schools  or  institutions  for  the  educa- 
tion of  males  or  females  upon  such  terms  and  conditions  and  upon  such 
plan  or  system  as  shall  be  agreed  upon. 

Third.  To  establish  and  maintain  asylums  for  the  care  and  support  and 
discipline  and  education  of  orphan  children  (the  words  "  orphan  children  " 
to  mean  any  person  within  the  age  of  sixteen  years  who  has  been  deprived 
of  parental  care  by  the  death  of  either  father  or  mother,  or  both  of  them), 
or  to  establish  or  maintain  homes  for  the  care  and  support  of  aged  females 
who  can  not  support  themselves  from  their  own  means  and  by  their  own 
industry,  or  to  establish  and  maintain  asylums  for  the  care  and  support  of 
crippled  persons  who  can  not  from  their  own  means  or  by  their  own  in- 
dustry support  themselves.  It  shall  be  lawful  to  provide  in  one  asylum  or 
home  for  the  care,  education  and  support  of  orphans,  together  with  the 
support  of  aged  females  and  that  of  crippled  persons,  as  specified  in  this 
section,  or  either  of  them. 

Fourth.  To  purchase  and  hold  suitable  grounds  for  the  burial  of  the 
dead,  with  the  power  of  ornamenting  and  protecting  the  same,  to  be  con- 
trolled, regulated  and  managed  in  such  manner  as  shall  be  set  forth  in  the 
articles  of  association. 

Fifth.  To  organize  lodges  or  other  bodies  of  Masons  or  Odd  Fellows, 
Knights  of  Honor  and  Knights  and  Ladies  of  Honor,  according  to  their 
respective  laws ;  also,  divisions  or  associations  of  temperance  or  other 
charitable  associations  or  orders  ;  to  organize  churches,  conferences  and 
religious  societies  ;  also,  the  Independent  Order  of  Foresters,  including  the 
high  and  subordinate  courts  thereof  ;  also,  to  organize  and  maintain  so- 
cieties for  the  prevention  of  cruelty  to  either  animals  or  children,  or  both, 
and  to  organize  a  state  grange  of  the  Order  of  Patrons  of  Husbandry  and 
other  granges  subordinate  to  the  state  grange. 

Sixth.  To  organize  military  or  fire  companies  ;  also,  companies  to  erect 
and  maintain  suitable  buildings  for  public  meetings,  or  to  plant  or  protect 
shade  trees  in  public  grounds  and  spaces  in  towns  and  cities. 

Seventh.     To  organize  safe  deposit  and  loan  companies. 

Eighth.  To  organize  associations  for  the  purpose  of  building,  owning 
and  carrying  on  hotels. 

Ninth.     To  organize  associations  for  the  purpose  of  buying,  holding  and 
selling  real  estate. 
47 
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Tenth.  To  organize  associations  for  the  purpose  of  buying,  leasing  and 
holding  mineral  springs,  the  improvement  of  the  grounds  attached  thereto, 
and  the  building  and  carrying  on  of  hotels,  cottages,  bath  houses  and  other 
conveniences  thereon  for  the  use  of  visitors. 

Eleventh.  To  organize  companies  for  the  purpose  of  sinking  and  oper- 
ating oil  and  gas  wells  and  of  selling  the  product  of  such  wells. 

Twelfth.  To  establish  and  maintain  companies  or  associations  for  the 
purpose  of  importing  live  stock  in  to  the  United  States,  or  to  establish 
and  maintain  companies,  or  associations  for  the  purpose  of  registering  and 
maintaining  a  register  of  imported  registered  live  stock  imported  in  to  the 
United  States,  and  for  the  improvement  of  such  imported  live  stock. 

Thirteenth.  To  organize  associations  for  the  purpose  of  buying  and 
selling  merchandise  and  conducting  mercantile  operations. 

Fourteenth.  To  organize  associations  for  the  purpose  of  dispensing 
charity  to  the  poor  and,  in  connection  therewith,  to  assist  the  township 
trustee  in  his  duties^  as  overseer  of  the  poor,  in  taking  care  of  the  poor. 

7360.  Capital,  limit  of — Increase  of.  §  2.  The  amount  invested  in, 
any  one  association  mentioned  in  this  act  shall  not  at  any  time  exceed  the 
sum  of  two  hundred  and  fifty  thousand  dollars:  Provided,  that  any  voluntary 
association  heretofore  organized  under  the  laws  of  the  state  of  Indiana,  for 
any  of  the  purposes  set  out  in  this  act  may  increase  its  capital  stock  at  any 
annual  meeting,  or  at  any  meeting  of  the  stockholders  thereof  called  for 
that  purpose. 

7361.  Emergency.  §  3.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act,  therefore,  the  same  shall  take  effect  and  be 
in  force  from  and  after  its  passage. 

An  Act  to  amend  section  number  one  (i)  of  an  act  entitled  an  act  to  amend  section  number  one  (x)  of  an 
act  entitled  **  An  act  concerning  the  organization  and  perpetuity  of  voluntary  associations,  and 
adding  supplemental  sections,  and  declaring  an  emergency, '  approved  March  6,  1889,  and  declar- 
ing an  emergency.    [Approved  and  in  force  March  9,  1891;  S.,  1891,  p.  370. 

7362.  [3502]  Incorporation  authorized  —  Purposes.  Sec.  i.  Beit 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  section  number 
one  of  the  above  entitled  act,  which  reads  as  follows,  to  wit:  Section  i. 
That  any  number  of  persons  may  voluntarily  associate  themselves  by  writ- 
ten articles,  to  be  signed  by  each  person  who  may  be  a  member  at  the 
time  of  organization,  specifying  the  objects  of  the  same,  the  corporate  name 
they  may  adopt  to  designate  such  subjects  [objects]  pursuant  to  this  act, 
the  names  and  places  of  residence  of  each  member  or  stockholder,  with  an- 
impression  and  description  of  the  corporate  seal,  and  in  what  manner  per- 
sons shall  be  appointed  or  elected  to  manage  the  business  and  prudential 
concerns  .of  any  such  association  that  may  have  been  or  shall  hereafter  be 
formed  for  either  of  the  following  purposes: 

First  To  establish  and  maintain  associations  for  horticulture  or  agri- 
cultural purposes,  or  to  promote  and  encourage  the  mechanical  arts,  or. for 
literary  or  scientific  purposes,  or  for  dredging  or  deepening  the  channels  of 
rivers  and  creeks,  or  for  the  improvement  of  harbors. 

Second.  To  establish  or  maintain  schools  or  institutions  for  the  educa- 
tion of  males  or  females  upon  such  terms  and  conditions  and  upon  such 
plan  or  system  as  shall  be  agreed  upon. 

Third.  To  establish  and  maintain  asylums  for  the  care  and  support 
and  discipline  and  education  of  orphan  children  (the  words  "  orphan  chil- 
dren "  to  mean  any  person  within  the  age  of  sixteen  years  who  has  been 
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deprived  of  parental  care  by  the  death  of  either  father  or  mother,  or  both 
of  them),  or  to  establish  or  maintain  homes  for  the  care  and  support  of 
aged  females  who  can  not  support  themselves  from  their  own  means  and  by 
their  own  industry,  or  to  establish  and  maintain  asylums  for  the  care  and 
support  of  crippled  persons  who  can  not,  from  their  own  means  or  by  their 
own  industry,  support  themselves.  It  shall  be  lawful  to  provide  in  one 
asylum  or  home  for  the  care,  education  and  support  of  orphans,  together 
with  the  support  of  aged  females  and  that  of  crippled  persons,  as  speci- 
fied in  this  section,  or  either  of  them. 

Fourth,  To  purchase  and  hold  suitable  grounds  for  the  burial  of  the 
dead,  with  the  power  of  ornamenting  and  protecting  the  same,  to  be  con- 
trolled, regulated  and  managed  in  such  a  manner  as  shall  be  set  forth  in  the 
articles  of  association. 

Fifth.  To  organize  lodges  or  other  bodies  of  Masons  or  Odd  Fellows, 
Knights  of  Honor  and  Knights  and  Ladies  of  Honor,  according  to  their 
respective  laws;  also,  divisions  or  associations  of  temperance,  or  other  chari- 
table associations  or  orders;  to  organize  churches,  conferences  and  religi- 
ous societies;  also,  the  Independent  Order  of  Foresters,  including  the  high 
and  subordinate  courts  thereof;  also,  to  organize  and  maintain  societies  for 
the  prevention  of  cruelty  to  either  animals  or  children  or  both,  and  to  or- 
ganize a  state  grange  of  the  Order  of  Patrons  of  Husbandry,  and  other 
granges  subordinate  to  the  state  grange. 

Sixth.  To  organize  military  or  fire  companies;  also,  companies  to 
erect  and  maintain  suitable  buildings  for  public  meetings,  or  to  plant  or 
protect  shade  trees  in  public  grounds  and  spaces  in  towns  and  cities. 

Seventh.     To  organize  safe  deposit  and  loan  companies. 

Eighth.  To  organize  associations  for  the  purpose  of  building,  owning 
and  carrying  on  hotels. 

Ninth.  To  organize  associations  for  the  purpose  of  buying,  holding  and 
selling  real  estate. 

Tenth.  To  organize  associations  for  the  purpose  of  buying,  leasing  and 
holding  mineral  springs,  the  improvement  of  the  ground  attached  thereto,  and 
the  building  and  carrying  on  of  hotels,  cottages,  bath  houses  and  other  con- 
veniences thereon  for  the  use  of  visitors. 

Eleventh.  To  organize  companies  for  the  purpose  of  sinking  and  oper- 
ating oil  and  gas  wells,  and  selling  the  product  of  such  wells. 

Twelfth.  To  establish  and  maintain  companies  or  associations  for  the 
purpose  of  importing  live  stock  in  to  the  United  States,  or  to  establish  and 
maintain  companies  or  associations  for  the  purpose  of  registering  and  main- 
taining a  register  of  imported  registered  live  stock  imported  in  to  the  United 
States,  and  for  the  improvement  of  such  imported  live  stock. 

Thirteenth.  To  organize  associations  for  the  purpose  of  buying  and  sell- 
ing merchandise  and  conducting  mercantile  operations. 

Fourteenth.  To  organize  associations  for  the  purpose  of  dispensing  charity 
to  the  poor,  and,  in  connection  therewith,  to  assist  the  township  trustee  in 
his  duties,  as  overseer  of  the  poor,  in  taking  care  of  the  poor,  be  and  the 
same  is  hereby  amended  to  read  as  follows,  to  wit:  Section  1.  That  any 
number  of  persons  may  voluntarily  associate  themselves,  by  written  articles, 
to  be  signed  by  each  person  who  may  be  a  member  at  the  time  of  organiza- 
tion, specifying  the  objects  of  the  same,  the  corporate  name  they  may 
adopt  to  designate  such  objects  pursuant  to  this  act,  the  names  and  places 
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of  residence  of  each  member  or  stockholder,  with  an  impression  and  de- 
scription of  the  corporate  seal,  and  in  what  manner  persons  shall  be  ap- 
pointed or  elected  to  manage  the  business  and  prudential  concerns  of  any 
such  association  that  may  have  been  or  shall  hereafter  be  formed  for  either 
of  the  following  purposes: 

First.  To  establish  and  maintain  associations  for  horticulture  or  agricul- 
tural purposes,  or  to  promote  and  encourage  the  mechanical  arts,  or  for 
literary  or  scientific  purposes,  or  for  dredging  or  deepening  the  channels 
of  rivers  and  creeks,  or  for  the  improvement  of  harbors. 

Second,  To  establish  and  maintain  schools  or  institutions  for  the  educa- 
tion of  males  or  females  upon  such  terms  and  conditions,  and  upon  such 
plan  or  system  as  shall  be  agreed  upon. 

Third.  To  establish  and  maintain  asylums  for  the  care  and  support  and 
discipline  and  education  of  orphan  children  (the  words  "orphan  children" 
to  mean  any  person  within  the  age  of  sixteen  years,  who  has  been  deprived 
of  parental  care  by  the  death  of  either  father  or  mother  or  both  of  them), 
or  to  establish  or  maintain  homes  for  the  care  and  support  of  aged  females 
who  can  not  support  themselves  from  their  own  means  by  their  own  in- 
dustry, or  to  establish  and  maintain  asylums  for  the  care  and  support  of 
crippled  persons  who  can  not  from  their  own  means  or  by  their  own  in- 
dustry support  themselves.  It  shall  be  lawful  to  provide  in  one  asylum  or 
home  for  the  care,  education  and  support  of  orphans,  together  with  the 
support  of  aged  females  and  that  of  crippled  persons,  as  specified  in  this 
section,  or  either  of  them. 

Fourth.  To  purchase  and  hold  suitable  grounds  for  the  burial  of  the 
dead,  with  the  power  of  ornamenting  and  protecting  the  same,  to  be  con- 
trolled, regulated  and  managed  in  such  manner  as  shall  be  set  forth  in  the 
articles  of  association. 

Fifth.  To  organize  lodges  or  other  bodies  of  Masons  or  Odd  Fellows, 
Knights  of  Pythias,  Uniform  Rank  of  Knights  of  Pythias,  Ancient  Order 
of  United  Workmen,  Benevolent  Order  of  Elks,  Knights  of  Honor  and 
Knights  and  Ladies  of  Honor,  according  to  their  respective  laws;  also,  di- 
visions or  associations  of  temperance  or  other  charitable  associations  or 
orders;  to  organize  churches,  conferences  and  religious  societies;  also,  the 
Independent  Order  of  Foresters,  including  the  high  and  subordinate  courts 
thereof;  also,  to  organize  and  maintain  societies  for  the  prevention  of  cru- 
elty to  either  animals  or  children,  or  both,  and  to  organize  a  state  grange 
of  the  Order  of  Patrons  of  Husbandry,  and  other  granges  subordinate  to 
the  state  grange. 

Sixth.  To  organize  military  or  fire  companies;  also,  companies  to  erect 
and  maintain  suitable  buildings  for  public  meetings,  or  to  plant  or  protect 
shade  trees  in  public  grounds  and  spaces  in  towns  and  cities. 

Seventh.  To  organize  safe  deposit  and  loan  companies. 

Eighth.  To  organize  associations  for  the  purpose  of  building,  owning 
and  carrying  on  hotels. 

Ninth.  To  organize  associations  for  the  purpose  of  buying,  holding  and 
selling  real  estate. 

Tenth.  To  organize  associations  for  the  purpose  of  buying,  leasing  and 
holding  mineral  springs,  the  improvement  of  the  grounds  attached  thereto, 
and  the  building  and  carrying  on  of  hotels,  cottages,  bath  houses  and  other 
conveniences  thereon  for  the  use  of  visitors. 
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Eleventh.  To  organize  companies  for  the  purpose  of  sinking  and  operat- 
ing oil  and  gas  wells,  and  of  selling  the  product  of  such  wells. 

Twelfth.  To  establish  and  maintain  companies  or  associations  for  the 
purpose  of  importing  live  stock  into  the  United  States,  or  to  establish  and 
maintain  companies  or  associations  for  the  purpose  of  registering  and  main- 
taining a  register  of  imported  registered  live  stock  imported  in  to  the  United 
States,  and  for  the  improvement  of  such  imported  live  stock. 

Thirteenth.  To  organize  associations  for  the  purpose  of  buying  and  sell- 
ing merchandise  and  conducting  mercantile  operations. 

Fourteenth.  To  organize  associations  for  the  purpose  of  dispensing  charity 
to  the  poor,  and,  in  connection  therewith,  to  assist  the  township  trustee  in 
his  duties,  as  overseer  of  the  poor,  in  taking  care  of  the  poor. 

Fifteenth.  To  organize  forwarding  and  commission  companies,  and  to  own 
and  operate  wharf  boats  in  connection  therewith,  upon  any  of  the  rivers 
within  or  bordering  upon  the  state  of  Indiana. 

Sixteenth.  To  organize  companies  for  the  purpose  of  carrying  on  the  busi- 
ness of  insuring  titles  to  real  estate,  and  to  make  abstracts,  loans  and  col- 
lections in  connection  therewith,  and  otherwise  act  as  agent,  attorney  in  fact 
and  trustee  for  persons,  corporations  and  estates. 

7363.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore,  the  same  shall  take  effect  and  be  in 
force  from  and  after  its  passage. 

An  Act  to  amend  section  one  of  an  act  entitled  "An  act  to  amend  section  one  of  an  act  entitled  an 
act  concerning  the  organization  and  perpetuity  of  voluntary  associations,  and  adding  supplemental 
sections,  and  declaring  an  emergency,  approved  March  7,  1887,  and  to  authorize  such  associations 
to  increase  their  capital  stock,  and  declaring  an  emergency,"  approved  March  6,  1889.  [Approved, 
March  9,  1891 ;  in  force  June  10,  1891;  S.,  1891,  p.  385. 

7364.  [3502]  Incorporation  authorized  — Purposes.  Sec.  i.  Beit 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  section  one  of 
the  above  entitled  act  be  and  the  same  is  hereby  amended  to  read  as  fol- 
lows, to  wit:     Section  1.  That  any  number  of  persons  may  voluntarily  as- 

,  sociate  themselves  by  written  articles,  to  be  signed  by  each  person  who  may 
be  a  member  at  the -time  of  organization,  specifying  the  objects  of  the  same, 
the  corporate  name  they  may  adopt  to  designate  such  objects  pursuant  to 
this  act,  the  names  and  places  of  residence  of  each  member  or  stockholder, 
with  an  impression  and  description  of  the  corporate  seal,  and  in  what  man- 
ner persons  shall  be  appointed  or  elected  to  manage  the  business  and  pru- 
dential concerns  of  any  such  association  that  may  have  been  or  shall  here- 
after be  formed  for  either  of  the  following  purposes: 

First.  To  establish  and  maintain  associations  for  horticultural  or  agri- 
cultural purposes,  or  to  promote  and  encourage  the  mechanical  arts,  or  for 
literary  or  scientific  purposes,  or  for  dredging  or  deepening  the  channels  of 
rivers  and  creeks,  or  for  the  improvement  of  harbors. 

Second.  To  establish  and  maintain  schools  or  institutions  for  the  educa- 
tion of  males  or  females  upon  such  terms  and  conditions,  and  upon  such 
plan  or  system  as  shall  be  agreed  upon. 

Third.  To  establish  and  maintain  asylums  for  the  care  and  support  and 
discipline  and  education  of  orphan  children  (the  words  "  orphan  children  " 
to  mean  any  person  within  the  age  of  sixteen  years  who  has  been  deprived 
of  parental  care  by  the  death  of  either  father  or  mother,  or  both  of  them), 
or  to  establish  or  maintain  homes  for  the  care  and  support  of  aged  females 
who  can  not  support  themselves  from  their  own  means  and  by  their  own 
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industry,  or  to  establish  and  maintain  asylums  for  the  care  ana  support  of 
crippled  persons  who  can  not,  from  their  own  means  or  by  their  own  in- 
dustry, support  themselves.  It  shall  be  lawful  to  provide  in  one  asylum  or 
home  for  the  care,  education  and  support  of  orphans,  together  with  the 
support  of  aged  females,  and  that  of  crippled  persons,  as  specified  in  this 
section,  or  either  of  them. 

Fourth.  To  purchase  and  hold  suitable  grounds  for  the  burial  of  the 
dead,  with  the  power  of  ornamenting  and  protecting  the  same,  to  be  con- 
trolled, regulated  and  managed  in  such  manner  as  shall  be  set  forth  in  the 
articles  of  association. 

Fifth.  To  organize  lodges  or  other  bodies  of  Masons  or  Odd  Fellows, 
Knights  of  Honor  and  Knights  and  Ladies  of  Honor,  according  to  their  re- 
spective laws;  also,  divisions  or  associations  of  temperance  or  other  chari- 
table associations  or  orders;  to  organize  churches,  conferences  and  religious 
societies;  also,  Independent  Order  of  Foresters,  including  the  high  and 
subordinate  courts  thereof;  also  to  organize  and  maintain  societies  for  the 
prevention  of  cruelty  to  either  animals  or  children,  or  both,  and  to  organize 
a  state  grange  of  the  Order  of  Patrons  of  Husbandry,  and  other  granges  sub- 
ordinate to  the  state  grange. 

Sixth.  To  organize  military  or  fire  companies ;  also  companies  to  erect 
and  maintain  suitable  buildings  for  public  meetings,  or  to  plant  or  protect 
shade  trees  in  public  grounds,  and  spaces  in  towns  and  cities. 

Seventh.  To  organize  safe  deposit  and  loan  companies. 

Eighth.  To  organize  associations  for  the  purpose  of  building,  owning  and 
carrying  on  hotels. 

Ninth,  To  organize  associations  for  the  purpose  of  buying,  holding  and 
selling  real  estate. 

Tenth.  To  organize  associations  for  the  purpose  of  buying,  leasing  and 
holding  mineral  springs,  the  improvement  of  the  grounds  attached  thereto, 
and  the  building  and  carrying  on  of  hotels,  cottages,  bath  houses  and  other 
conveniences  thereon  for  the  use  of  visitors. 

Eleventh.  To  organize  companies  for  the  purpose  of  sinking  and  operat- 
ing oil  and  gas  wells  and  of  selling  the  product  of  such  wells. 

Twelfth.  To  establish  and  maintain  companies  or  associations  for  the 
purpose  of  importing  live  stock  in  to  the  United  States,  or  to  establish  and 
maintain  companies  or  associations  for  the  purpose  of  registering  and  main- 
taining a  register  of  imported  registered  live  stock,  imported  in  to  the  United 
States,  and  for  the  improvement  of  such  imported  live  stock. 

Thirteenth.  To  organize  associations  for  the  purpose  of  buying  and  sell- 
ing merchandise  and  conducting  mercantile  operations. 

Fourteenth.  To  organize  associations  for  the  purpose  of  dispensing  charity 
to  the  poor  and,  in  connection  therewith,  to  assist  the  township  trustee  in 
his  duties  as  overseer  of  the  poor  in  taking  care  of  the  poor. 

Fifteenth.  To  organize  companies  for  the  purpose  of  carrying  on  the  busi- 
ness of  insuring  titles  to  real  estate,  and  to  make  abstracts,  loans  and  col- 
lections in  connection  therewith,  and  otherwise  act  as  agent,  attorney  in 
fact,  and  trustee  for  persons  and  corporations. 

An  Act  to  authorize  boards  of  county  commissioners  to  make  appropriations  to  aid  in  establishing  homes 
for  worthy  indigent  old  women,  who  are  unable  to  take  care  of  themselves,  and  declaring  an  emer- 
gency.   [Approved  and  in  force  March  a,  1889;  S.,  1889,  p.  87. 

7365.  County  aid  to  aged  women's  homes.  Sec.  i.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana,  That  in  all  cases  where,  in 
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any  county  of  the  state,  property  to  the  amount  of  twelve  thousand  dollars 
or  upward  has  been  given,  devised  or  bequeathed  in  trust  for  the  purpose 
of  establishing  a  home  for  worthy  indigent  old  women  of  said  county,  who 
are  unable  to  take  care  of  themselves,  the  board  of  county  commissioners 
of  such  county  may  appropriate  a  sum  not  exceeding  the  amount  so  given, 
devised  or  bequeathed  to  aid  in  establishing  such  home:  Provided,  that  such 
amount  so  appropriated  shall  not  in  any  case  exceed  twenty-five  thousand 
dollars. 

7366.  Emergency.  §  2.  An  emergency  exists  tor  the  immediate  taking 
effect  of  this  act;  it,  therefore,  shall  take  effect  from  and  after  its  passage. 

An  Act  to  amend  section  i  of  an  act  entitled  "  An  act  to  authorize  the  county  commissioners  to  pro- 
vide, by  purchase,  suitable  asylums  for  tbe  use  and  occupancy  of  children  who  are  proper  charges 
upon  the  counties,  limiting  the  amount  to  be  expended,  defining  who  shall  have  the  management 
of  such  asylum,  who  shall  be  received  therein  and  providing  for  their  support,"  and  numbered 
section  3511  in  Revised  Statutes  of  1881,  approved  March  x,  1881,  and  declaring  an  emergency. 
[Approved  and  in  force  March  6, 1889;  S.,  1889,  p.  156. 

7367.  [35 11]  Orphans' homes  — County  boards  may  purchase 
—  Limit  of  expenditure  —  Repairs.  Sec.  i.  Be  it  enacted  by  the  Gen- 
eral Assembly  of  the  State  of  Indiana,  That  section  one  of  an  act  entitled 
"  An  act  to  provide,  by  purchase,  suitable  asylums  for  the  use  and  occu- 
pancy of  children,  who  are  proper  charges  upon  the  counties,  limiting  the 
amount  to  be  so  expended,  defining  who  shall  have  the  management  of  such 
asylum,  who  shall  be  received  therein  and  providing  for  their  support." 
approved  March  i,  1881,  be  and  the  same  is  hereby  amended  to  read  as 
follows:  Section  1.  In  any  county  in  this  state  where  an  association  for 
the  purpose  of  maintaining  an  orphans'  home  or  asylum  has  been  or  may 
hereafter  be  organized,  the  county  commissioners  may,  in  their  discretion, 
where  they  deem  it  to  be  the  public  interest,  provide,  by  purchase,  suitable 
grounds  and  building  or  buildings,  for  the  use  and  occupancy  of  the  wards 
of  said  association  under  the  control  of  said  association  at  a  cost  to  the 
county  not  exceeding  the  sum  of  five  thousand  dollars,  the  title  to  which 
grounds  and  building  or  buildings,  shall  be  and  remain  in  the  county: 
Provided^  that  in  counties  containing  a  population  of  twenty- five 
thousand  or  more  inhabitants,  the  county  commissioners  may,  in  their 
discretion,  for  such  purpose,  provide  suitable  grounds  and  building  or 
buildings,  by  purchase,  or  by  the  erection  and  construction  of  a  suitable 
building  or  buildings  on  grounds  already  owned  by  such  county  for  such 
purpose,  at  a  cost  to  the  county  not  exceeding  ten  thousand  dollars,  the 
title  to  the  same  in  like  manner  to  be  and  remain  in  the  county:  And  pro- 
vided, further,  that  the  county  commissioners  are  authorized  to  keep  in  re- 
pair and  to  maintain  such  property  for  such  purposes  at  the  proper  ex- 
pense of  the  county. 

7368.  Emergency.  §  2.  By  reason  of  the  fact  that  in  several  of  the 
counties  of  this  state  there  are  children  in  need  of  the  relief  provided  for 
in  this  act,  it  is  hereby  declared  that  an  emergency  exists  for  the  immediate 
taking  effect  of  this  act  and  it  shall,  therefore,  be  in  force  from  and  after 
its  passage. 

An  Act  to  amend  the  first  section  of  an  act  entitled  "An  act  to  amend  an  act  entiUed  *  An  act  to  au- 
thorize county  commissioners  to  provide  by  purchase  suitable  asylums  for  the  use  and  occu- 
pancy of  children  who  are  proper  charges  upon  the  counties,  limiting  the  amounts  to  be  so  ex- 
pended, defining  who  shall  have  the  management  of  such  asylums,  who  shall  be  received  therein, 
providing  for  their  [support]  and  declaring  an  emergency,'  "  approved  March  i,  i88t,  (being  sec- 
tion 351 1  of  the  Revised  Statutes  of  1881),  so  as  to  permit  the  commissioners  of  different  coun- 
ties to  unite  in  the  purchase  of  grounds  and  buildings  for  an  orphans'  home,  and  declaring  an 
emergency,  approved  March  25,  1885,  and  to  legalize  all  acts  heretofore  done  under  and  by  virtue 
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of  an  act  entitled  an  act  to  amend  section  z  of  an  act  entitled  •'  An  act  to  authorize  the  county 
commissioners  to  provide,  by  purchase,  suitable  asylums  for  the  use  and  occupancy  of  children 
who  are  proper  charges  upon  the  counties,  limiting  the  amount  to  be  expended,  defining  who 
shall  have  the  management  of  such  asylum,  who  shall  be  received  therein,  and  providing  for 
their  support  (and  numbered  section  3511  in  Revised  Statutes  of  1881),  approved  March  1,  1881, 
and  declared  an  emergency,  approved  March  6,  1889.  [Approved  and  in  force  March  4,  1891; 
S.,  1891,  p.  75. 

7369.  [35 11]  Orphans'  home  —  Purchase  by  county  —  Limit  of 
expenditure  —  Title  how  taken  —  Sale  —  Repairs.  Sec.  i.  Beit 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  section  1  of 
an  act  entitled  "  An  dfct  to  amend  an  act  entitled  '  An  act  to  authorize 
county  commissioners  to  provide  by  purchase,  suitable  asylums  for  the 
use  and  occupancy  of  children  who  are  proper  charges  upon  the  counties, 
limiting  the  amounts  to  be  so  expended,  denning  who  shall  have  the  man- 
agement of  such  asylums,  who  shall  be  received  therein,  providing  for  their 
support,  and  declaring  an  emergency,"  approved  March  i,  1881  (being 
section  35 11  of  the  Revised  Statutes  of  1881),  so  as  to  permit  the  commis- 
sioners of  different  counties  to  unite  in  the  purchase  of  grounds  and  build- 
ings for  an  orphans'  home,  and  declaring  an  emergency,  approved  March 
25,  1885,  be  amended  to  read  as  follows,  to  wit :  That  in  any  county  of  this 
state  where  an  association  for  the  purpose  of  maintaining  an  orphans'  home 
or  asylum,  has  been,  or  may  hereafter  be  organized,the  board  of  commission* 
ers  of  such  county  may,  in  their  discretion  where  they  deem  it  to  be  of  public 
interest^provide  by  purchase,  suitable  grounds  with  building  or  buildings,  or 
erect  thereon  suitable. building  or  buildings  for  the  use  and  occupancy  of  the 
wards  of  said  association,  at  a  cost  to  the  county  not  to  exceed  the  sum  of  fat 
thousand  dollars,  the  title  to  which  building  or  buildings  and  grounds  shall 
be  and  remain  in  said  county:  Provided,  however,  that  the  boards  of  commis- 
sioners of  two  or  more  counties  may  at  any  regular  session,  in  their  discre- 
tion unite  in  the  purchase  of  such  grounds  and  building  or  buildings  in 
which  case  the  title  to  the  said  grounds  and  building  or  buildings,  shall  be 
in  the  association,  in  trust  for  the  counties  that  purchased  the  same,  and 
each  county  may  appropriate  a  sum  not  to  exceed  five  thousand  dollars  for 
said  purpose  and  when,  for  any  cause,  the  board  of  commissioners  of  two- 
thirds  of  the  counties  having  purchased  such  grounds  and  building,  or 
buildings,  shall  so  order  at  any  regular  session  the  sale  shall  be  made  of 
the  same  in  the  same  manner  provided  by  law  for  the  sale  of  real  estate 
belonging  to  counties  and  the  proceeds  thereof  be  distributed  to  the  coun- 
ties and  individual  donors  in  the  ratio  of  the  amounts  furnished  for  the 
purchase:  Prorided,  that  in  case  of  such  joint  purchase  by  the  boards  of 
commissioners  of  different  counties,  the  member  of  the  board  of  commis- 
sioners of  each  county  who  has  been  in  continuous  service  as  such  the 
greatest  number  of  years,  shall  be  ex  officio  a  member  of  the  board  of  offi- 
cers of  such  association,  and  such  officers  and  boards  of  commissioners 
shall  have  the  same  privileges,  and  there  shall  be  enjoined  upon  them  the 
same  duties  relative  to  such  associations  as  applies  to  associations  and 
commissioners  of  single  counties:  Provided,  further,  that  in  counties  contain- 
ing a  population  of  twenty-five  thousand  or  more  inhabitants  the  county 
commissioners  may,  in  their  discretion,  for  such  purpose,  provide  suitable 
grounds  and  building  or  buildings  by  purchase  or  by  the  erection  and  con- 
struction of  a  suitable  building  or  buildings  on  grounds  already  owned  or 
purchased  by  such  county  for  such  purpose  at  a  cost  to  the  county  not  ex- 
ceeding ten  thousand  dollars,  the  title  to  the  same  in  like  manner  to  be 
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and  remain  in  the  county:  And provided,  further y  that  the  county  commis- 
sioners are  authorized  to  keep  in  repair  and  to  maintain  such  property  for 
such  purpose  at  the  proper  expense  of  the  county. 

7370.  Acts  under  prior  statute  validated.  §  2.  That  all  acts  here- 
tofore done  under  and  by  virtue  of  said  act  approved  March  8,  1889,  are 
hereby  in  all  things  legalized  and  made  valid. 

7371.  Emergency.  §  3.  That  an  emergency  exists  for  the  immediate 
taking  effect  of  this  act,  and,  the  same  shall  be  in  force  from  and  after  its 
passage. 

ARTICLE  9— ORPHANS'  HOMES. 


7372.  Orphans'  home— Custody  of  children. 

7373.  Custody  after  age  of  14. 

7374.  Liability  for  labor — Trustees  etc. 

7375.  Body  corporate,  when . 

7376.  Corporate  board  control  children. 

7377.  Maintenance  —  Apprenticeship  —  Register. 

7378.  Transfer  of  child  —  Services. 

7379.  Removal  of  child  from  home. 


SBC. 

7380.  Visitorial  control. 

7381.  Definition. 
738a.  Emergency. 

7383.  Adoption  and  apprenticeship,  when. 

7384.  Effect  of  renunciation. 

7385.  Adoption— Appearance  of  parent. 

7386.  Apprenticeship. 

7387.  Emergency. 


An  Act  concerning  orphans'  homes  and  homes  for  destitute  and  orphan  children,  incorporating  the 
same,  providing  for  the  care,  custody  and  control  of  orphan  and  destitute  children  and  the  release 
of  the  custody,  care  and  control  of  orphan  and  destitute  children  by  parents,  guardians,  township 
trustees,  boards  of  commissioners  and  overseers  of  the  poor  and  providing  that  board  of  directors, 
trustees  and  managers  of  orphans'  homes  and  homes  for  orphan  and  destitute  children  may  find 
and  place  in  suitable  homes  orphan  or  destitute  children,  in  their  care  and  custody,  and  declaring  an 
emergency.    [Approved  and  in  force  March  8,  1889;  S.,  1889,  p.  315. 

7372.  Orphans'  home  etc.  —  Custody  of  children  —  Surrender 

to.  Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana, 
That  where  there  is  established,  or  where  there  may  hereafter  be  established 
in  any  county  of  the  state  of  Indiana,  any  "  orphans'  "  home,  or  home 
for  orphan  and  destitute  children,  whether  the  same  be  organized  under 
and  pursuant  to  any  law  of  the  state  of  Indiana,  or  whether  the  same  be 
established  by  private  charity  or  by  the  benevolence  of  one  or  more  per- 
sons, or  by  the  last  will  of  any  deceased  person,  the  parents  or  the  surviv- 
ing parent,  or  the  guardian  of  any  child  or  the  overseer  of  the  poor,  or  the 
township  trustee,  in  case  of  children  supported  in  whole  or  in  part  by  the 
township,  or  the  board  of  commissioners,  where  orphan  or  destitute  chil- 
dren are  confined  and  supported  by  the  county  in  county  infirmaries,  or  at 
the  expense  of  the  county,  may  enter  into  an  agreement  in  writing  with  the 
board  of  directors,  trustees  or  managers  of  any  orphans'  home  or  home 
for  orphan  and  destitute  children,  by  which  written  agreement  such  par- 
ent or  parents,  guardian,  overseer  of  the  poor,  township  trustee,  or  board 
of  commissioners,  may  release  and  surrender  to  such  board  of  directors, 
trustees  or  managers  of  such  homes,  all  care,  custody,  control,  management 
and  education  of  any  child  or  children  under  their  care,  control,  custody, 
or  support,  for  any  determinate  period  not  exceeding  the  time  when  such 
child  shall  arrive  at  the  age  of  fourteen  years,  such  written  agreement  shall 
give  the  board  of  directors,  trustees  or  managers  of  such  orphans'  home 
or  home  for  destitute  and  orphan  children,  the  care,  custody,  control  and 
education  of  such  child  or  children  for  the  period  agreed  upon. 

7373.  Custody  after  the  age  of  fourteen.  §  2.  When  any  child 
who  has  made  its  home  in  any  orphans'  home  or  home  for  orphan  and 
destitute  children,  under  the  provisions  of  this  act,  shall  arrive  at  the  age 
of  fourteen  years,  the  board  of  directors  or  trustees  or  managers  of  such 
home,  may  require  such  child  of  the  age  of  fourteen  years  to  express  in 
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writing  its  willingness  or  desire  to  remain  in  such  home,  and  in  case  no 
such  written  willingness  or  desire  is  expressed,  and  such  child  voluntarily 
remains  in  such  home  after  it  arrives  at  the  age  of  fourteen  years,  then  such 
■desire  and  consent  shall  be  conclusively  presumed. 

7374.  Liability  for  labor  —  Trustees,  directors  etc.  §  3.  The 
written  agreement  entered  into  under  section  one  of  this  act,  shall  be  bind- 
ing upon  the  child  in  whose  name  and  favor  the  same  is  made,  and  no  such 
orphans'  home  or  home  for  orphan  and  destitute  children  or  the  board 
of  directors  or  trustees  or  managers  thereof,  who  have  had  the  care,  cus- 
tody and  control  of  any  child  under  such  agreement  shall  be  liable  to  any 
such  child,  parent  or  guardian,  or  other  person  for  or  on  account  of  any 
labor  or  services  of  any  kind  rendered  or  performed  by  such  child  while  an 
inmate  -of  such  orphans'  home  or  home  for  orphan  and  destitute  chil- 
dren, nor  shall  there  be  any  liability  on  the  part  of  board  of  directors,  trus- 
tees or  managers  of  such  homes  on  account  of  any  labor  or  services  ren- 
dered by  any  child  remaining  in  such  homes  after  it  becomes  of  the  age  of 
fourteen  years. 

7375.  Body  corporate,  when.  §  4.  Any  orphans'  home  or  home 
for  orphan  and  destitute  children,  which  has  been  or  may  hereafter  be  or- 
ganized under  the  laws  of  this  state,  or  established  by  private  charity  or  by 
the  last  will  of  any  deceased  person,  shall  be  a  body  corporate  under  and 
in  the  name  by  which  the  same  was  organized  or  established,  and  shall  have 
the  right  to  sue  and  be  sued,  and  to  buy  and  sell  and  hold  real  estate  for 
the  benefit  of  such  home,  and  to  do  and  perform  any  and  all  acts  for  the 
purposes  for  which  they  were  organized  or  established,  as  other  corpora- 
tions may  do. 

7376.  Corporate  boards  control  children.  §  5.  The  boards  of  di- 
rectors, trustees  or  managers  of  any  orphans'  home  or  of  any  home  for 
orphan  and  destitute  children,  shall  have  the  carej  custody,  control  and 
guardianship  of  any  and  all  children  living  in  such  homes  and  for  the  time 
agreed  upon  in  such  written  agreement,  and  may,  when  it  may  seem  proper 
and  best,  place  them  in  suitable  homes,  having  regard  for  the  moral  and  re- 
ligious character  of  the  persons  with  whom  such  children  are  placed,  in 
order  to  secure  to  them  the  benefits  of  good  example  and  wholesome  in- 
struction and  the  opportunity  of  becoming  intelligent  and  useful  men  and 
women. 

7377.  Maintenance  —  Apprenticeship  —  Register.  §  6.  The 
trustees,  board  of  directors  or  managers  of  such  homes  shall  require  a 
written  article  of  agreement  to  be  entered  into  by  any  person  or  persons 
taking  any  child  from  such  homes  to  the  effect  that  every  such  child  shall 
be  furnished  a  comfortable  home,  good  and  sufficient  food  and  clothing, 
and  a  suitable  common  school  education,  and,  when  in  their  judgment 
they  deem  best,  may  indenture  such  child  under  the  laws  of  the  state,  and 
they  shall  provide  themselves  with  books  in  which  shall  be  kept  the  age, 
parentage,  place  of  residence  of  every  child  which  is  received  at  such 
homes,  and,  they  shall  keep  a  register,  in  secret  if  deemed  advisable,  of  the 
time  when,  the  place  where,  and  the  length  of  time  for  which  any  child 
may  have  been  placed  in  any  home,  or  indentured,  and  the  name  and  resi- 
dence of  the  person  receiving  such  child. 

7378.  Transfer  of  child  —  Services.  §  7.  Any  person  receiving 
any  child  from  any  orphans'  home  or  home  for  orphan  and  destitute 
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children,  shall  not  assign  nor  transfer  its  services  for  any  period  without 
the  written  consent  of  the  board  of  directors,  trustees  or  managers  of  such 
homes;  and,  if  for  any  cause  any  person  so  taking  any  such  child  desires  to 
be  released  from  the  contract,  the  board  of  directors,  or  trustees  or  mana- 
gers, of  such  homes,  may,  upon  application,  cancel  the  same  and  resume 
the  charge  and  management  of  such  child,  and  have  the  same  authority 
over  him  as  before  the  agreement  was  made.  No  person  taking  such  child 
shall  be  liable  to  such  child,  its  parent  or  guardian,  or  any  other  person  for 
or  on  account  of  any  labor  or  services  rendered  by  such  child  while  living 
at  any  home  under  the  provisions  of  this  act. 

7379.  Removal  of  child  from  home.  §  8.  The  board  of  directors, 
trustees  or  managers  of  any  such  homes,  may  remove  a  child  from  any 
home  when,  in  their  judgment,  the  same  has  become  an  unsuitable  one, 
and  they  shall,  in  such  case,  resume  the  power  and  authority  as  they  origin- 
ally possessed;  but  they  may  return  a  child  to  its  parents  or  surviving  par- 
ent or  guardian,  or  when  they  believe  a  child  to  be  capable  of  taking  care 
of  himself,  may  discharge  him. 

7380.  Visitorial  control.  §  9.  Any  such  orphans'  home  having 
any  child  or  children  living  therein  under  the  provisions  of  this  act  shall, 
at  all  reasonable  hours,  be  open  and  subject  to  the  inspection  of  any  cir- 
cuit or  superior  court,  or  any  grand  jury,  the  governor,  any  state  officer, 
any  member  or  members,  or  committee  of  the  general  assembly  of  the  state, 
the  council  of  any  city,  or  the  board  of  trustees  of  any  town,  or  board  of 
commissioners  of  the  county  wherein  such  home  is  situated,  or  the  town- 
ship trustee  of  any  township  of  the  county  where  the  same  is  situated,  or 
the  county  superintendent  of  the  schools  of  the  county  where  any  such 
home  is  situate,  and  it  is  hereby  made  the  duty  of  the  county  superintend- 
ent of  the  county  where  any  such  orphans'  home  is  situate,  in  which  any 
child  or  children  are  living  under  any  of  the  provisions  of  this  act,  to  see 
that  the  children  of  such  home,  of  proper  school  age,  are  properly  taught 
in  the  branches  that  are  taught  in  the  common  schools  of  the  state. 

7381.  Definition —  "  Orphan."  §  10.  The  term  "orphan,"  as  used 
in  this  act,  shall  be  held  to  mean  any  child  either  or  both  of  whose  parents 
are  dead. 

7382.  Emergency.  §11.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act  it  shall,  therefore,  take  effect  and  be  in 
force  from  and  after  its  passage. 

An  Act  concerning  the  placing  in  houses,  the  adoption  and  apprenticeship  of  inmates  of  orphans' 
asylums  or  homes  organized  under  the  laws  of  the  state  of  Indiana,  concerning  voluntary  associa- 
tions, and  declaring  an  emergency.    [Approved  and  in  force  March  9, 1889;  SM  1889,  p.  305. 

7383.  Inmates,  adoption  or  apprenticeship  —  Conditions  — 
Guardian's  renunciation.  Sec.  i.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Indiana,  Any  corporation  now  or  hereafter  organized  under 
the  laws  of  this  state  concerning  voluntary  associations  for  the  purpose  of 
establishing  and  maintaining  an  asylum  and  home  for  the  care,  support, 
discipline  and  education  of  orphan  children  shall  have  authority  in  its  dis- 
cretion, subject  to  the  provisions  hereof,  to  place  in  homes  any  child  or 
children  committed  to  its  care  and  custody  upon  such  terms  as  may  be 
agreed  upon  between  such  corporation  and  the  person  or  persons  furnish- 
ing such  homes,  but  all  such  contracts  shall  provide  for  the  kind  treatment 
of  the  said  child,  and  that  the  contract  shall  be  void  and  the  child  returned 
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to  the  asylum  or  home  in  case  of  failure  of  the  person  having  charge  of  the 
said  child  to  treat  said  child  kindly;  and  any  and  all  contracts  made  by 
such  corporation  for  the  purpose  of  securing  homes  for  its  inmates  shall 
be  considered  as  supported  by  valuable  considerations,  and  shall  be  valid 
and  binding  upon  the  parties  thereto,  and  the  terms  thereof  may  be  en- 
forced at  the  suit  of  such  corporation  in  any  court  of  competent  jurisdic- 
tion :  Provided,  however,  that  if  any  such  child  have  a  parent  or  guardian 
the  authority  hereby  granted  shall  not  be  exercised  unless  there  be  filed 
with  such  corporation  a  complete  renunciation,  executed  in  writing,  by  the 
parent  or  guardian  of  such  child  of  all  right  to  the  custody  or  control  of 
such  child,  coupled  with  authority  to  such  corporation  to  cause  such  child 
to  be  placed  in  a  home  at  the  pleasure  of  such  corporation. 

7384.  Renunciation,  effect  of.  §  2.  When  the  renunciation  specified 
in  the  foregoing  section  is  filed,  the  same  shall  be  valid  and  effectual  in 
law  and  equity  to  vest  in  such  corporation  the  custody  and  control  of  the 
person  of  the  child  named  therein  until  he  or  she  as  the  case  may  be,  ar- 
rives at  the  age  of  eighteen  years. 

7385.  Adoption  —  Appearance  of  parent.  §  3.  In  all  cases  where 
the  renunciation  hereinbefore  provided  for,  also  grants  to  the  corporation 
receiving  the  child  as  an  inmate  of  its  asylum  or  home  authority  to  cause 
such  child  to  be  adopted,  it  shall  not  be  necessary  in  a  proceeding  for  the 
adoption  of  such  child  for  the  father  or  mother  of  such  child  to  appear  in 
open  court*  and  consent  thereto;  but,  in  lieu  thereof,  the  consent  of  the  cor- 
poration with  which  such  renunciation  is  filed  shall  be  required,  and  when 
obtained  and  filed  with  the  court,  shall  have  the  same  force  and  effect  as  if 
the  parent  of  the  child  proposed  to  be  adopted  had  appeared  and  consented 
thereto. 

7386.  Apprenticeship.  §  4.  In  case  any  corporation  within  the  pur- 
view of  this  act,  receives  as  an  inmate  of  its  asylum  or  home  a  child  having 
neither  father  nor  mother  nor  guardian,  such  corporation  is  hereby  author- 
ized to  bind  such  child  by  articles  of  apprenticeship  in  the  same  manner 
and  with  like  effect  as  a  parent  or  guardian  could  do  under  the  laws  of  this 
state  concerning  master  and  apprentice,  and  should  any  child,  having  a 
parent  or  guardian  be  received  as  an  inmate  by  such  corporation,  and  the 
renunciation  filed  with  such  corporation,  grants  to  it  authority  to  bind  the 
child  mentioned  therein  by  articles  of  apprenticeship,  then  the  exclusive 
right  to  bind  such  child  shall  be  vested  in  such  corporation,  and  it  shall 
stand  in  the  place  of  such  parent  or  guardian  and  may  bind  such  child  in 
the  manner  and  with  the  effect  aforesaid. 

7387.  Emergency.  §  5.  An  emergency  exists  for  the  immediate  tak- 
ing effect  of  this  act,  and  the  same  shall  be  enforced  from  and  after  its 
passage. 

ARTICLE  10— NOT  FOR  PECUNIARY  PROFIT. 


7388.  Incorporation  authorized — Certificate. 

7389.  Powers. 

7390.  Directors— Election  of  — Vacancy. 

7391.  Dissolution— Assets,  distribution  of — Debts, 

liability  for. 


739a.    Articles  of  association,  change  of. 
7393.    Emergency. 


An  Act  for  the  incorporation  of  societies  not  for  pecuniary  profit;  defining  their  powers  and  providing- ' 
for  the  election  of  directors,  the  dissolution  of  such  corporations,  distribution  of  their  property  and 
the  changing  of  their  articles  of  association  and  declaring  an  emergency.    [Approved  and  in  force 
March  6, 1869;  S.,  1889,  p.  141. 
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7388.  Incorporation  authorized  — Certificate  of  association  — 
Filing  —  Organization.  Sec.  i.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Indiana,  That  societies,  associations,  and  clubs  not  for 
pecuniary  profit,  may  be  incorporated  as  hereinafter  provided.  Any  three 
or  more  persons,  citizens  of  the  United  States,  who  shall  desire  to  associ- 
ate themselves  for  any  lawful  purpose  other  than  for  pecuniary  profit,  may 
make,  sign  and  acknowledge,  before  any  officer  having  a  seal  and  author- 
ized to  take  acknowledgments  of  deeds  in  this  state,  and  file  in  the  office  of 
•the  secretary  of  state,  and  in  the  office  of  the  recorder  of  the  county  in 
which  such  society,  association  or  club  shall  be  located,  a  certificate,  in 
writing,  in  which  shall  be  stated  the  name  or  title  by  which  such  corpora- 
tion shall  be  known  in  law,  the  particular  objects  for  which  it  is  formed, 
the  number  of  its  directors,  and  the  names  of  the  directors  selected  for  the 
management  of  its  business  and  prudential  concerns  for  the  first  year  of  its 
existence.  Upon  complying  with  the  foregoing  conditions,  the  corporation 
shall  be  deemed  fully  organized,  and  may  proceed  to  carry  out  the  objects 
of  its  organization:  Provided,  the  secretary  of  state  shall  not  file  a  certifi- 
cate of  organization  of  any  corporation  having  the  name  of  any  then  exist- 
ing, but  shall  notify  the  subscribers,  or  any  two  of  them,  of  the  reason  of 
his  refusal  so  to  do. 

7389.  Powers  —  Property  rights.  §  2.  Any  corporation  formed 
under  the  provisions  of  this  act,  shall  have  and  possess  all  the  rights,  pow- 
ers and  privileges  given  to  corporations  by  common  law,  to  sue  and 
be  sued;  to  borrow  money  and  secure  the  payment  of  the  same  by  notes, 
bonds  and  mortgages  upon  their .  personal  and  real  property;  and,  to  rent, 
lease,  purchase,  hold,  sell  and  convey  such  personal  and  real  property  as 
may  be  necessary  and  proper  for  the  purpose  of  erecting  buildings  and  for 
other  proper  objects  of  any  such  corporation.  Such  corporation  may  bor- 
row money  only  upon  the  consent  of  a  majority  of  the  members  thereof, 
expressed  by  a  vote,  to  be  used  solely  for  the  purpose  of  its  organization. 

7390.  Directors,  election  of  —  Vacancy.  §  3.  Such  corporation 
shall  elect  directors,  from  the  members  thereof,  at  such  times  and  places 
and  for  such  period  as  may  be  provided  for  by  the  by-laws,  and  they  shall 
have  the  management  and  control  of  the  affairs  and  funds  of  the  corpora- 
tion. Whenever  directors  shall  be  elected,  a  certificate  under  the  seal  of 
the  corporation,  signed  by  its  secretary,  giving  their  names  and  the  terms 
of  their  office,  shall  be  recorded  in  the  office  of  the  recorder  where  the 
certificate  of  organization  is  recorded.  Vacancies  in  the  board  of  direct- 
ors shall  be  filled  in  the  manner  provided  by  the  by-laws. 

7391.  Dissolution— Distribution  of  assets— Liability  for  debts. 
§  4.  No  dividend  or  distribution  of  the  property  of  such  corporation  shall  be 
made  until  all  debts  are  fully  paid,  and  then  only  upon  its  final  dissolution  and 
surrender  of  its  organization  and  name;  nor  shall  any  distribution  be  made 
except  by  a  vote  of  a  majority  of  the  members.  When  any  distribution  of 
its  property  is  contemplated  the  directors  shall  file  a  statement,  under  oath, 
in  the  office  of  the  recorder,  where  the  certificate  is  filed  and  the  corpora- 
tion located,  that  all  debts  of  the  corporation  are  paid.  And,  in  case  a  disso- 
lution shall  be  made  before  filing  such  statement  under  oath,  or  if  such 
statement  shall  be  wilfully  false,  said  directors  shall  be  jointly  and  sever- 
ally liable  for  the  debts  of  such  corporation.  When  a  final  dissolution  of 
any  such  corporation  has  been  agreed  upon,  the  directors  shall  file  in  the 
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office  of  the  secretary  of  state  a  certificate  thereof  under  the  seal  of  the 
corporation,  and  upon  the  filing  of  said  certificate  such  organization  shall 
cease  to  exist. 

7392.  Articles,  change  of.  §  5.  Any  such  corporation  may  change 
its  articles  of  incorporation  in  the  manner  prescribed  by  its  own  rules;  but 
no  such  change  shall  be  of  legal  effect  until  a  certificate  thereof,  under  the 
seal  of  such  corporation,  shall  be  filed  in  the  office  of  the  secretary  of  state 
and  recorded  in  the  office  of  the  recorder  in  which  the  original  certificate 
was  recorded. 

7393.  Emergency.  §  6.  An  emergency  exists  for  the  immediate  tak- 
ing effect  of  this  act;  the  same  shall  be  in  force  from  and  after  its  passage. 
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Notes  to  Chapter  24 
CORPORATIONS-ASSOCIATIONS. 

ARTICLE  1  — BUILDING,  LOAN  AND  SAVINGS. 

3407.  Bow  formed  — Record.  If  the  articles  of  association  of  a  building,  loan* 
and  savings  association  provide  that  it  shall  continue  in  operation  during  eight  years,, 
unless  it  shall  sooner  have  sufficient  funds  to  pay  all  its  debts  and  redeem  its  stock, 
a  resolution  dissolving  the  association  before  the  time  limited,  so  long  as  stock  stands 
out  unredeemed  and  in  the  absence  of  the  unanimous  consent  of  the  shareholders  is 
void.  Articles  of  association  can  be  changed  only  by  unanimous  consent;  Barton  v* 
Enterprise  L.  &  B.  Assn.,  114-327. 
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Chapter  26. 
CORPORATIONS  -  BRIDGE  COMPANIES. 


ART. 


2.     Over  streams  bounding  the  state.  \ 

ARTICLE  2  — OVER  STREAMS  BOUNDING  THE  STATE. 


SKC. 

7394.  Construction  —  Public  aid  —  Procedure. 

7395.  Emergency. 

7396.  Street    railway   company  —  Ownership   of 

stock  of. 


SBC. 

7397.  Emergency. 

7398.  Bridge  stock  —  City  acquire  —  Public  high- 

way. 

7399.  Emergency. 


An  Act  to  amend  section  one  of  an  act  entitled  "  An  act  authorizing  public  aid  to  corporations  erecting 
bridges  over  streams  forming  a  boundary  of  this  state/'  approved  March  5,  1881;  and,  being  sec- 
tion 356a,  Revised  Statutes,  and  declaring  an  emergency.  [Approved  and  in  force  March  9, 1889; 
S.,  1889,  p.  266. 

m      7394-  [3562]  Construction  — Capital  stock  — Public  aid  —  Peti- 
tion of  tax  payers  — City  council's  duty  — Who  are  tax  payers. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
section  one  of  an  act  entitled  "  An  act  authorizing  public  aid  to  corpora- 
tions erecting  bridges  over  streams  forming  a  boundary  of  this  state,"  ap- 
proved March  5,  1881;  and,  being  section  3562,  Revised  Statutes,  be,  and 
the  same  is  hereby,  amended  so  as  to  read  as  follows:  Section  1.  That 
counties  wherein  any  bridge  over  any  river  or  stream  forming  the  bound- 
ary of  the  state  of  Indiana,  or  any  part  thereof,  may  be  located,  or  any  of 
the  townships  of  such  counties,  are  hereby  authorized  to  take  stock  in  or 
make  donations  to  such  bridge  company  in  aid  of  the  construction  of  such 
bridge  by  complying  with  the  provisions,  so  far  as  the  same  are  applicable, 
of  an  act  approved  May  12,  1869,  being  sections  4045  to  4063,  inclusive,  of 
Revised  Statutes,  giving  to  counties  and  townships  authority  to  take  stock 
in  and  make  donations  in  aid  of  the  construction  of  railroads,  and  any  city, 
whether  incorporated  by  special  charter  or  enactment  or  under  the  general 
law  of  the  state,  may  also  subscribe  to  the  capital  stock,  or  may  make  donations 
in  money  to  aid  in  the  construction  of  such  bridge  in  the  same  manner  that 
they  are  authorized  by  their  special  charters  or  general  act  of  incorpora- 
tion to  subscribe  to  the  stock  of  or  make  donations  to  railroad  companies. 
Any  city  within  this  state  in  which  any  such  bridge,  or  any  part  thereof,  is 
located  may,  upon  the  petition  in  writing  of  a  majority  in  number  of  the 
tax  payers  of  such  city  to  the  common  council  thereof,  guarantee  the  pay- 
ment of  the  bonds  of  any  such  bridge  company  so  located  as  aforesaid,  to 
an  amount  not  exceeding  twenty-five  per  centum  of  the  estimated  cost  of 
such  bridge,  with  the  interest  thereon,  and  whenever  such  petition,  so  sub- 
scribed, is  presented  to  such  common  council,  it  shall  be  the  duty  of  such 
common  council,  by  resolution  or  ordinance,  to  authorize  and  direct  the 
mayor  or  presiding  officer  of  such  common  council,  in  the  name  and  on  be- 
half of  said  city,  to  execute,  make  and  sign  such  guaranty  upon  such  bonds 
whenever  requested  so  to  do  by  such  bridge  company  or  its  authorized 
officer  or  agent.  In  determining  who  are  the  tax  payers  of  such  city,  the 
tax  duplicate  in  the  hands  of  the  city  treasurer  at  the  time  of  the  presenta- 
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tion  of  such  petition  shall  be  deemed  and  taken  as  conclusive  evidence  for 
the  purpose  of  such  petition  and  all  proceedings  thereon. 

7395.  Emergency.  §  2.  Whereas,  an  emergency  exists  requiring  the 
immediate  taking  effect  of  this  act,  the  same  shall  take  effect  and  be  in 
force  from  and  after  its  passage. 

An  Act  authorizing  bridge  companies  owning  bridges  across  any  stream  forming  a  boundary  line  of 
the  state  of  Indiana  to  acquire,  own  and  operate  street  railroads  in  connection  with  such  bridges. 
[Approved  and  in  force  March  a,  1889;  S.,  1889,  p.  68. 

7396.  Street  railway  company,  acquisition  of  stock  of.  Sec.  i. 
J$e  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  any 
bridge  company  owning  a  bridge  across  any  stream  forming  a  part  of  the 
boundaries  of  the  state  of  Indiana,  may  acquire,  own  and  operate  as  a  part 
of  the  property  of  such  bridge  company,  and  in  connection  with  the  busi- 
ness of  such  bridge  company,  such  line  or  lines  of  street  railway  as  it  may 
deem  advantageous  or  necessary;  and  such  company  may,  to  that  end,  ac- 
quire, own  and  hold  any  part  or  all  of  the  capital  stock  of  any  street  rail- 
way company  heretofore  organized. 

7397-  Emergency.  §  2.  As  an  emergency  exists,  this  act  shall  take 
effect  and  be  in  force  from  its  passage. 

An  Act  to  authorize  cities  of  this  or  an  adjoining  state  to  purchase  or  condemn  and  appropriate, 
for  public  use,  the  shares  of  stock  of  any  bridge  company  or  corporation  owning  any  bridge 
across  any  stream  forming  the  boundary  line  between  this  and  such  adjoining  state  and  con- 
firming purchases  of  such  shares  of  stock  heretofore  made  by  such  cities  and,  upon  such  pur- 
•  chase  or  condemnation  and  appropriation  vesting  the  title  to  such  bridge  and  all  its  real  and 
personal  property  in  such  cities,  and  declaring  such  bridge  a  public  highway,  and  declaring  an 
emergency.    [Approved  and  in  force  March  7,  1889. 

7398.  Shares  of  stock  —  Purchase,  condemnation  etc.  —  Pub- 
lic highway,  when— Tax  exemption  — Rules  of  government. 

Sec.  2.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
•any  city  of  this  or  an  adjoining  state  is  hereby  authorized  to  purchase  the 
shares  of  stock  in  any  bridge  company  or  corporation  owning  a  bridge 
across  any  stream  forming  the  boundary  line  between  this  and  an  adjoin- 
ing state  where  either  terminus  of  such  bridge  is  within  or  adjoining  such 
city;  and,  all  purchases  of  such  shares  of  stock  heretofore  made  by  any  such 
city  are  hereby  confirmed  and  made  legal;  and,  in  case  any  city  [which  J  shall 
have  heretofore  purchased  four-fifths  of  all  the  shares  in  any  such  bridge 
company  or  corporation  can  not  agree  with  remaining  owners  as  to  the 
price  to  be  paid  therefor,  or  can  not  for  any  cause  obtain  from  such  owners 
a  valid  title  thereto,  such  city  may.  condemn  and  appropriate  such  shares 
for  public  use,  and  all  the  assessments  therefor  shall  be  made  by  the  city 
commissioners  of  such  city.  And,  upon  such  purchase  of  all  the  shares  of 
stock  as  aforesaid,  or  upon  condemnation  and  appropriation  as  aforesaid, 
the  title  to  such  bridge  and  the  real  and  personal  property  of  such  com- 
pany or  corporation  shall  vest  in  such  city,  and  such  bridge  and  the  real 
and  personal  property  aforesaid  shall  be  the  public  property  of  such  city 
and  shall  not  be  subject  to  taxation  while  owned  by  any  such  city ;  and 
such  bridge  shall  be  a  public  highway,  free  to  all  persons  and  vehicles, 
subject  to  such  rules  and  regulations  as  may  be  passed  by  such  city  for  the 
good  government  and  protection  and  use  of  the  same,  and  such  fines  for 
violation  or  neglect  of  any  of  the  rules  and  regulations,  not  exceeding  one 
hundred  dollars,  as  the  city  may  deem  proper. 

7399-  Emergency.     §  2.  An  emergency  is  hereby  declared  to  exist 
for  the  immediate  taking  effect  of  this  act,  therefore  the  same  shall  take 
effect  and  be  in  force  from  and  after  its  passage. 
49 
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Chapter  28. 
CORPORATIONS-  CEMETERIES. 


SBC 

7400.    Eminent  domain— Exercise  of  right  of. 
740X.    Appraisement. 

740a.    Appraisers'  oath  —  Report — Trial  on— Pay- 
ment of  award. 


SEC. 

7403.  Loan  of  funds— Security. 

7404.  Investment— Limit  of. 
7405-  Repealing  clause. 


An  Act  to  provide  for  the  appropriation  of  real  estate  for  cemetery  purposes.     [Approved  March  9* 
1889;  in  force  May  10, 1889;  S.,  1889,  p.  303. 

7400.  Eminent  domain  — Right  of  exercise.  Sec.  i.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana ,  That  whenever,  in  the  opinion 
of  the  trustees  of  any  corporation  owning  or  controlling  a  public  cemetery 
in  any  county  in  Indiana,  it  becomes  necessary  to  purchase  real  estate  for 
cemetery  uses,  such  trustees  may  file  a  petition  in  the  circuit  court  of  said 
county  asking  for  the  appointment  of  appraisers  to  appraise  and  assess  the 
value  of  said  real  estate. 

7401.  Appraisement.  §  2.  Upon  said  petition  being  filed,  the  owner 
or  owners  of  said  real  estate  having  had  ten  days'  notice  of  the  pendency 
thereof,  the  court  shall  appoint  three  freeholders,  residents  of  the  township 
wherein  said  real  estate  is  situate,  to  appraise  and  assess  the  value  thereof. 

7402.  Appraisers'  oath— Report  —  Exceptions,  trial  of—  Pay- 
ment of  award.  §  3.  Said  appraisers,  before  making  said  assessment, 
shall  take  an  oath  before  the  clerk  of  said  court  to  make  a  fair,  true  and 
honest  appraisement  of  said  real  estate,  and  shall  then  proceed  to  examine 
said  real  estate,  hear  such  evidence  as  they  may  consider  necessary,  and 
make  a  report  of  their  appraisement  within  five  days  after  their  appoint- 
ment. Upon  said  report  being  filed  the  owner  or  owners  of  said  real  es- 
tate may  except  to  the  same  for  any  cause,  and  a  trial  thereon  may  be  had 
in  said  court .  When  the  value  of  said  real  estate  shall  finally  be  deter- 
mined in  said  court,  said  trustees  may  pay  the  amount  determined  to  the 
clerk  of  said  court  for  the  use  of  the  owner  or  owners  of  said  real  estate. 

An  Act  authorizing  cemetery  associations  formed  under  an  act  entitled  "  An  act  concerning  the  or- 
ganization of  voluntary  associations  and  repealing  former  laws  in  reference  thereto/'  approved 
February  is,  1855,  or  under  any  other  act  of  the  general  assembly,  to  loan  their  surplus  funds  and, 
with  other  securities  authorized  by  their  articles  of  association,  to  take,  as  security,  mortgages  on 
real  estate  and  to  hold  and  dispose  of  real  estate  that  may  be  taken  upon  foreclosure  of  such  mort- 
gages.   [Approved  March  9, 1889;  in  force  May  10,  1889;  S.,  1889,  p.  333. 

7403.  Loan  of  funds  authorized.  Sec.  i.  Be  it  enacted  by  the  Gen- 
eral Assembly  of  the  State  of  Indiana,  That  cemetery  associations  formed 
under  an  act  entitled  "An  act  concerning  the  organisation  of  voluntary 
associations,  and  repealing  former  laws  in  reference  thereto,"  approved 
February  12,  1855,  or  under  any  other  act  of  the  general  assembly,  may, 
from  time  to  time,  loan  so  much  of  their  funds  as  may  be  deemed  advisable; 
and  it  shall  be  lawful  for  such  cemetery  association,  with  other  securities 
provided  by  their  articles  of  association,  to  loan  their  funds  upon  real  estate 
mortgage  securities,  and  to  purchase  said  real  estate  so  mortgaged  upon 
foreclosure,  and  to  hold  the  same  for  such  period  as  will  enable  them  to 
dispose  of  the  same  without  loss,  not  exceeding  seven  years. 
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7404.  Investment  —  Limits  of.  §  2.  That  such  cemetery  associa- 
tions whose  articles  of  association  provide  "that  all  funds  realized  from  the 
sale  of  lots  and  the  proceeds  of  their  investments  shall  only  be  applied  to 
the  perpetual  maintenance  of  the  cemetery,  and  none  of  the  funds  used  for 
the  profit  of  the  corporators,"  shall  not  be  limited  in  the  amount  of  their 
investments  for  the  perpetual  support,  enlargement  and  ornamentation  of 
their  cemeteries. 

7405.  Repealing  clause.  §  3.  All  laws  and  parts  of  laws,  so  far  as 
they  may  apply  to  the  organization  of  cemeteries,  and  in  conflict  with  the 
provisions  of  this  act,  are  hereby  repealed. 
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Chapter  29. 
CORPORATIONS  -  CHURCHES. 

ART.  I  ART. 

2.     Protestant  Episcopal  church.  \  2a.  Presbyteries,  synods  etc. 

ARTICLE  2  — PROTESTANT  EPISCOPAL  CHURCH. 


SBC. 

7406.  Church  officers  —  Body  politic 

7407.  Church  property,  power  to  sell  —  Acknowl- 

edgment of  deed. 

7408.  Emergency. 


7409.    Property  rights  —  Held  in  trust  -  Power  to 
741a    Emergency. 


An  Act  to  amend  sections  one  (z)  and  eight  (8)  of  an  act  entitled  "  An  act  to  authorize  the  election  of 
church  wardens  and  vestrymen  and  defining  their  powers  and  duties,"  approved  March  x,  1881. 
[Approved  and  in  force  March  5,  1891;  S.,  1891,  p.  zzz. 

7406.  [3604]  Churches— Officers  — Body  politic.    Sec  i.  Be  it 

enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  section  one 
(1)  of  an  act  entitled  "An  act  to  authorize  the  election  of  church  wardens 
and  vestrymen,  and  defining  their  powers  and  duties,"  approved  March  1st, 
1 88 1,  and  known  as  section  3604  of  the  Revised  Statutes  of  188 1,  be  amended 
so  as  to  read  as  follows.:  Section  1.  That  the  wardens  and  vestrymen  of 
any  parish  or  congregation  of  any  church  in  this  state  requiring  the  services  ' 
of  such  officers  and  agents  which  shall  be  or  have  been  chosen  in  accord- 
ance with  the  provisions  of  this  act,  as  well  as  with  the  canons  or  rules  and 
usages  of  such  church,  and  of  whose  election  a  record  has  been  made  as 
hereinafter  provided,  shall,  in  conjunction  with  the  rector  of  such  parish 
or  congregation,  constitute  and  be  deemed  a  body  politic  and  corporate 

under  the  name  of  The  Rector,  Wardens  and  Vestrymen  of « Church, 

,  and  may  also  be  designated  and  referred  to  as  the  vestry  of  such 

parish  or  congregation.  Such  persons  by  their  said  corporate  name  shall 
have  power  to  contract  and  be  contracted  with,  and  to  sue  and  be  sued 
with  like  effect  as  other  persons  and  corporations. 

7407.  [361 1]  Church  property,  power  to  sell  — Title  —  Ac- 
knowledgment of  deed.  §  2.  That  section  eight  (8)  of  the  act  herein- 
above referred  to,  and  known  as  36 11  of  the  Revised  Statutes  of  1881,  be 
amended  so  as  to  read  as  follows:  Section  8.  That  to  more  effectually 
carry  out  the  object  and  purposes  of  this  act  the  rector,  wardens  and  ves- 
trymen above  named  or  the  wardens  and  vestrymen,  when,  there  shall  be 
no  rector,  or  a  majority  of  them,  shall  in  their  corporate  name  have  power 
to  sell,  convey,  lease,  mortgage  or  otherwise  dispose  of  the  corporate  prop- 
erty of  their  parish  or  congregation.  Any  conveyance  of  such  corporate 
property  under  the  power  herein  granted  shall  vest  in  the  purchaser  thereof 
all  the  right,  title,  interest  or  estate  held  by  or  on  behalf  of  the  parish  or 
congregation:  Provided,  that  no  conveyance  or  mortgage  hereby  contem- 
plated shall  be  valid  for  the  purpose  intended  unless  it  shall  have  the  con- 
sent or  approval  of  the  bishop  of  the  diocese  and  of  at  least  a  majority  of 
the  standing  committee  of  the  diocese,  expressed  in  writing,  either  indorsed 
upon  the  deed  or  mortgage  to  be  recorded  with  it,  or  by  a  separate  instru- 
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ment  to  be  acknowledged  and  recorded  in  the  same  manner  as  the  deed  or 
mortgage,  as  the  case  may  be:  Andy  provided,  further,  that  the  provisions 
of  this  section  shall  not  be  construed  to  affect  or  to  authorize  the  sale  or 
mortgage  of  any  gift,  devise  or  bequest  to  such  church,  parish  or  congrega- 
tion, or  to  the  vestry  thereof,  for  its  exclusive  use,  nor  to  defeat  the  inten- 
tion of  any  grantor,  donor,  or  testator  in  relation  to  property  held  by  the 
vestry  for  the  use  of  the  parish  or  congregation. 

7408.  Emergency.  §  3.  It  is  hereby  declared  that  an  emergency  ex- 
ists requiring  this  act  to  go  into  immediate  effect;  it  is  therefore  enacted 
that  this  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

Am  Act  to  amend  section  two  (3)  of  an  act  entitled  "  An  act  supplemental  to  an  act  entitled  an  act  to 
authorize  the  Protestant  Episcopal  church  in  this  state  to  raise  a  fund  for  the  support  of  a  bishop, 
and  to  aid  itinerant  and  superannuated  ministers,  their  widows  and  children;  approved  January  15, 
1844,  and  to  enlarge  the  corporate  powers  of  the  trustees  therein  named,"  approved  April  a,  188 1. 
[Approved  and  in  force  March  9, 1891;  S.,  1891,  p.  403. 

7409.  Property  rights— Trustees  hold  in  trust— Power  to  sell. 
Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
section  two  (2)  of  an  act  entitled  %<  An  act  supplemental  to  an  act  entitled 
an  act  to  authorize  the  Protestant  Episcopal  church  in  this  state  to  raise  a 
fund  for  the  support  of  a  bishop,  and  to  aid  itinerant  and  superannuated 
ministers,  their  widows  and  children;  approved  January  15,  1844,  and  to 
enlarge  the  corporate  powers  of  the  trustees  therein  named,"  approved 
April  2,  1 88 1,  be  amended  so  as  to  read  as  follows:  Section  2.  That  said 
trustees,  acting  as  a  corporation,  are  also  empowered  to  take  and  hold  in 
trust  for  any  such  parish  or  parishes,  or  for  diocesan  uses  and  purposes, 
any  property,  real  or  personal,  which  may  be  conveyed  or  transferred  to 
them,  whether  by  purchase,  grant,  donation,  gift,  devise  or  bequest,  and  to 
execute  the  trust  imposed  upon  them  concerning  such  property,  which  may 
be  expressed  in  the  conveyance  thereof,  or  which  may  be  implied  by  law. 
Said  trustees  shall,  also,  have  power  to  sell,  convey,  lease,  mortgage,  or  other- 
wise dispose  of  any  property  so  held  by  them  whenever  necessary  to  pro- 
mote the  interest  of  or  to  fully  carry  into  effect  the  trust  confided  to  them. 

74XO.  Emergency.  §  2.  Whereas,  an  emergency  exists  which  requires 
that  the  provisions  of  this  act  shall  go  into  effect  immediately,  it  is  hereby 
ordered  that  this  act  shall  be  in  force  from  and  after  its  passage. 

ARTICLE  2a  — PRESBYTERIES,  SYNODS  ETC. 


SBC. 

741  x.  Incorporation  of  several  religious  societies 

authorized. 

741a.  Publication  of  intent 

7413.  Notice — Contents  —  Signature . 

7414.  Unincorporated  members  of  church. 

7415.  Corporate  name  — Trustees. 

7416.  Trustees  —  Term  —  Vacancy . 

741 7.  Proceedings  to  incorporate  —  Record . 


SBC. 

7418.  Certificate  of  incorporation. 

7419.  Certificate,as  evidence. 
7490.  Powers  —  Power  of  recall . 

7431.  Proceedings,  record  of— Real  estate. 

742a.  By-laws— Quorum. 

7433.  Real  estate,  transfer  of. 

7434.  E  mergency . 


Aw  Act  to  provide  for  the  incorporation  of  presbyteries,  synods,  conferences,  associations,  conven- 
tions, camp  meetings,  assemblies  of  the  chief  judicatory  of  any  religious  denomination  of  the  state 
of  Indiana.    [Approved  and  in  force  March  6,  1889;  S.,  1889,  p.  147. 

741 1.  Religious  societies — Incorporation  of  several  —  Pro- 
cedure. Sec  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Indiana,  That  any  number  of  churches  or  religious  societies  of  the  same 
denomination  may  unite  together  as  a  presbytery,  synod,  conference,  asso- 
ciation, convention,  camp  meeting,  assembly,  or  the  chief  judicatory  of  any 
religious  denomination  in  the  state  of  Indiana,  for  the  purpose  of  incorpo- 
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ration,  by  the  adoption  of  a  corporate  name  and  the  selection  of  trustees, 
by  complying  with  the  provisions  of  this  act. 

7412.  Publication  of  intent.  §  2.  The  moderator,  chairman,  presid- 
ing officer,  stated  clerk  or  secretary  of  the  body  desiring  to  incorporate 
under  the  provisions  of  this  act  shall  give  notice  for  three  weeks  success- 
ively, by  publication  in  some  weekly  newspaper  of  general  circulation  in  the 
county  where  the  meeting  will  be  held,  of  the  time  and  place  of  such  meet- 
ing; and,  the  last  notice  must  be  published  at  least  ten  days  before  the  time 
of  meeting  for  the  purpose  of  incorooration,  as  aforesaid. 

7413.  Notice  —  Contents  —  Signature.  §  3.  The  notice  shall  give 
the  name  of  the  organization,  and  the  time  and  place  of  meeting,  and  the 
object  of  the  same,  for  the  purpose  of  incorporation  and  electing  trustees, 
and  adopting  a  corporate  name,  and  the  notice  shall  be  signed  by  the  officer 
or  persons  calling  for  the  organization  or  incorporation. 

7414.  Unincorporated  members  of  church.  §  4.  Where  there  is 
not  already  an  organization  existing  within  the  purview  of  this  act,  any 
three  members  of  any  church  or  society  contemplating  such  organization 
and  incorporation  may  give  the  notice  as  required  in  sections  two  and 
three  of  this  act. 

7415.  Corporate  name  —  Trustees.  §  5.  At  the  time  and  place,  as 
specified  in  the  notice,  the  religious  body  or  society  or  organization  shall 
declare  and  adopt  a  corporate  name,  by  which  it  shall  be  permitted  to  sue 
and  be  sued,  contract  and  be  contracted  with,  and  then  proceed  to  elect  a 
board  of  trustees,  consisting  of  not  less  than  three  nor  more  than  five  mem- 
bers or  persons,  to  be  selected  as  the  organization  may  determine.  The 
trustees  so  selected  shall  hold  their  office  for  five  years  and  until  their  suc- 
cessors are  elected,  as  specified  in  this  act. 

7416.  Trustees— Term— Vacancy.  §6.  Whenever  a  majority  of 
the  elected  trustees  have  died,  resigned,  or  their  place  becomes  vacant  for 
any  cause,  then  a  new  notice  must  be  given  and  an  election  held  for  a  new 
board  of  trustees  as  in  the  first  incorporation  provided  in  this  act,  that  the 
public  may  know  who  the  trustees  are,  and  so  long  as  a  majority  of  the 
board  of  trustees  remain  they  shall  continue  in  office  five  years  and  until 
their  successors  are  elected. 

7417.  Record  of  proceedings  to  incorporate.  §  7.  The  religious 
society  or  body  incorporating  under  this  act  shall  make  a  record  of  their 
proceedings,  setting  out  the  notice  given  and  the  affidavit  of  the  paper  in 
which  the  notice  of  the  meeting  was  published,  showing  when  and  how  the 
notice  was  given.  The  record  shall  set  out  the  full  names  of  the  trustees 
and  the  corporate  name  adopted,  and  the  same  shall  be  entered  on  the 
minutes  in  full,  together  with  the  certificate  of  filing  by  the  secretary  of 
state,  as  provided  in  the  following  section. 

7418.  Certificate  of  intent,  filing — Certificate  of  incorporation 
— Fee.  §  8.  A  certified  copy  of  the  proceedings,  duly  signed  by  the  mod- 
erator, chairman  or  presiding  officer,  and  attested  by  the  stated  clerk  or 
secretary,  shall  be  forwarded  at  once  to  the  secretary  of  state,  who  shall  file 
the  same  in  his  office  when  presented  and  carefully  preserve  the  same,  and 
shall  forthwith  certify  back  to  the  organization,  under  his  hand  and  seal  of 
his  office,  the  day  and  hour  when  the  certified  copy  of  the  incorporation 
was  so  filed  in  his  office.  This  certificate  shall,  also,  be  spread  of  record  on 
the  minutes  of  the  society  or  organization.     The  secretary  of  state  shall 
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prepare,  and  keep  solely  for  the  purpose,  a  record  of  the  incorporation  of 
religious  bodies,  where  he  shall  record  at  length  the  certified  copies  sent  to 
and  filed  with  him,  together  with  the  date  of  filing,  as  provided  in  this  sec- 
tion. The  secretary  of  state  shall  be  entitled  to  a  fee  of  three  dollars  for  re- 
cording, certifying  and  filing  the  papers  aforesaid,  to  be  paid  when  the  papers 
are  filed,  and  from  the  time  of  filing  such  copy  with  the  secretary  of  state 
the  incorporation  of  the  religious  society  or  organization  shall  be  complete. 

7419.  Certificate,  as  evidence.  §  9.  A  certified  copy  of  the  proceed- 
ings, signed  by  the  moderator  or  presiding  officer  of  the  incorporated  body 
and  attested  by  the  stated  clerk  or  secretary  of  the  same,  or  a  certified  copy 
of  the  record  from  the  secretary  of  state,  shall  be  prima  facie  evidence  of 
the  incorporation  of  any  religious  organization  named  in  this  act  in  any  of 
the  courts  of  this  state. 

7420.  Powers— Donation— Power  of  recall  thereof.  §  10.  Every 
such  organization  provided  for  in  this  act,  when  incorporated  as  herein  pro- 
vided, shall  be  deemed  and  held  to  be  a  corporation,  and  shall  have  and 
possess  the  powers,  rights,  privileges  and  franchises  given  to  corporations, 
and  their  trustees  and  successors  in  office  shall  constitute  a  body  politic  and 
corporate  under  the  name  adopted  in  their  proceedings,  and  every  such  re- 
ligious organization  shall  have  power  to  acquire  by  purchase,  donation,  de- 
vise, gift,  subscription  or  otherwise  such  real  estate  or  personal  property  as 
is  now  possessed  by  other  corporations  under  the  laws  of  the  state  of  Indi- 
ana, subject  to  the  rights  of  the  legislature  at  all  times  to  restrict  the  powers 
of  the  incorporation  or  to  amend  the  laws  governing  the  same. 

7421.  Record  of  proceedings  — Fees— Real  estate.  §11.  In 
the  county  where  any  real  estate  is  situated  owned  by  such  incorporated 
body,  a  certified  copy  of  the  record  referred  to  in  sections  five  and  six  of 
this  act,  from  the  minutes  of  the  organization,  signed  by  the  moderator  or 
presiding  officer  and  attested  by  the  stated  clerk  or  secretary  of  the  body 
must  be  filed  in  the  recorder's  office  of  the  county  and  recorded  in  the  mis- 
cellaneous record  of  that  office  and  properly  indexed  therein,  and  the  re- 
corder, on  the  margin  of  such  record  where  the  same  is  recorded,  shall  re- 
fer to  the  book  and  page  of  all  deeds  or  transfers  by  or  to  the  society  or 
organization,  and  on  the  margin  of  each  deed  by  or  to  the  said  society  or 
religious  organization  as  aforesaid,  where  the  same  is  recorded.  The  re- 
corder shall  refer  to  the  miscellaneous  record  by  book  and  page  where  the 
certified  copy  of  the  incorporation  is  recorded;  and  the  recorder  shall  be 
entitled  to  one  dollar  for  recording  the  certified  copy  of  incorporation,  and 
the  sum  of  one  dollar  for  each  deed  recorded,  and  twenty-five  cents  for  in- 
dexing and  marginal  references  as  herein  provided. 

7422.  By-laws  —  Quorum.  §12.  Such  religious  organization  when 
duly  incorporated  under  this  act,  may  establish  such  rules  and  by-laws  as 
may  be  necessary  or  proper  for  its  government,  and  may  determine  how 
many  members  shall  constitute  a  quorum,  and  provide  for  filling  vacancies 
in  the  board  of  trustees,  and  the  number  of  the  same,  and  whenever  the 
time  arrives  that  a  majority  of  the  board  of  trustees  elected  have  died  or 
Tesigned,  or  their  places  become  vacant  for  any  cause,  then  an  election  shall 
be  had  as  provided  in  sections  five  and  six  of  this  act,  for  an  entire  new 
board  of  trustees. 

7423.  Real  estate;  transfer  of.  §  13.  Such  religious  organization 
when  duly  incorporated  as  provided  in  this  act  may  at  any  regular  or  called 
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meeting,  by  a  majority  vote,  direct  the  trustees  as  to  the  sale  or  transfer  of 
any  real  or  personal  property,  and  in  any  deed  or  transfer  by  said  trustees 
shall  refer  to  the  date,  book  and  page  where  such  action  was  taken,  and  no* 
deed  or  transfer  shall  be  valid  unless  approved  by  the  moderator  or  presid- 
ing officer  of  such  regular  or  called  meeting,  indorsed  on  said  deed  and 
shall  be  recorded  therewith. 

7424.  Emergency.  §  14.  Whereas,  there  is  now  no  law  for  the  incor- 
poration of  religious  organizations  mentioned  in  this  act,  an  emergency 
exists  for  the  immediate  taking  effect  of  this  act,  and  the  same  shall  take 
effect  and  be  in  force  from  and  after  its  passage. 
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Notes  to  Chapter  30. 

CORPORATIONS- GRAVEL  AND  OTHER  ROADS. 

ARTICLE  i  — incorporation  and  consolidation. 

3637.  Stock  transferable.  This  section  declares,  inter  alia,  that  "  any  person  be- 
coming a  shareholder  by  assignment  of  stock  shall  succeed  to  all  the  rights  and  lia- 
bilities of  his  assignor."  By  the  word  "  assignment "  the  statute  intends  a  transfer 
by  writing —  as  distinguished  from  a  transfer  by  delivery.  A  corporation  can  not  be 
compelled  by  mandamus  to  do  that  which  it  would  be  without  authority  to  do  volun- 
tarily. So,  as  a  turnpike  company  has  no  power  to  transfer  upon  its  books  stock 
which  stands  in  the  name  of  one  person  to  another  without  the  production  of  a  written 
assignment,  power  of  attorney  or  some  valid  evidence  of  title,  mandamus  will  not  lie- 
to  compel  it  to  do  so;  B.  Tump.  Co.  v.  State,  ex  rel.,  119-385. 

3641.  Failure  to  construct.  A  gravel  road  company,  by  its  articles  of  association r 
undertook  to  construct  a  road  nine  miles  in  length.  In  an  action  to  secure  the  forfeiture 
of  the  company's  charter  it  was  alleged  that  the  company  had  completed,  within  the 
time  limited,  only  six  miles  of  the  road  and  had  not  reached  any  one  of  four  places 
named  in  its  articles.  It  was,  also,  charged  that  the  directors  of  the  corporation  had 
failed  to  report  to  the  secretary  of  state,  pursuant  to  this  section.  Under  the  statute  the 
failure  to  construct  the  entire  line  does  not  forfeit  the  right  to  the  part  actually  con- 
structed; to  the  contrary,  this  section  expressly  provides  that  the  rights  and  privileges 
conferred  shall  be  restricted  to  the  part  actually  constructed.  If,  however,  any  doubt 
could  exist  as  to  the  proper  construction  of  the  statute  it  must  be  resolved  to  avert  a 
forfeiture  if  it  can  be  reasonably  done.  Subsequent  legislation  does  not  change  the 
rule  but  simply  grants  further  time  in  which  to  construct.  The  default  of  the  directors- 
in  not  reporting  does  not  work  a  forfeiture  of  corporate  existence;  State,  ex  rel.  v. 
B.  &  R.  V.  G.  R.  Co.,  120-338. 

3646.  Sales  on  execution.  The  statutes  which  provide  for  the  organization  of 
gravel  road  companies  and  the  construction  of  gravel  roads,  authorize  the  sale  under 
execution  of  a  road  and  its  franchises,  by  this  section,  and  section  3664  declares  that 
in  the  event  of  such  a  sale,  "  upon  any  judgment  rendered  against  the  same,  a  di- 
rector or  officer  of  the  company  shall  have  the  same  right  to  purchase  such  road  that 
any  other  person  might  have  under  existing  laws.  By  section  3666  such  a  company 
may  sell  any  part,  or  section,  of  its  road  to  any  other  party  or  corporation,  and 
authority  is  given  to  convey,  by  deed,-  the  section  or  part  so  sold,  together  with  all 
the  rights,  properties  and  franchises  thereunto  pertaining.  So,  where  the  property 
and  franchises  of  such  a  company  are  sold  at  a  constable's  sale  under  execution,  and 
the  sale  so  made  is  ratified  and  confirmed  by  the  company's  board  of  directors  by  a 
subsequent  sale  and  conveyance  to  the  purchaser  at  the  execution  sale,  the  purchaser 
may,  by  pursuing  the  mode  provided  for  the  organization  of  gravel  road  corpora- 
tions, organize  a  new  company,  for  the  purpose  of  owning  and  operating  the  road,  in 
pursuance  of  the  law  authorizing  and  governing  such  corporations.  The  new  com- 
pany, in  such  case,  would  take  precisely  the  rights  acquired  by  the  purchaser.  Such, 
being  the  state  of  case,  the  sale  by  the  directors  having  been  made  under  authority  of 
the  statute,  in  consideration  of  the  purchase  at  the  execution  sale  and  the  agreement 
of  the  purchaser  to  keep  the  road  in  repair,  the  state  can  not,  so  long  as  the  parties  irv 
interest  are  content,  by  a  proceeding  by  information  in  the  nature  of  quo  warranto,  as- 
sail the  purchase  on  the  ground  of  inadequacy  of  consideration  or  that  it  was  the 
result  of  a  scheme  to  defraud  certain  of  the  stockholders;  State,  ex  rel.  v.  Hare* 
1 2 1-3 10. 

ARTICLE  2  — FRANCHISES  AND  EXTENSIONS. 

3667.  Time  to  complete  road.  The  effect  of  this  section  and  of  the  act  of 
December  20,  1865.  is  simply  to  preserve  the  rights  of  gravel  road  corporations  which 
complete  their  roads  within  the  time  designated  to  the  entire  line  designated  in  the 
articles  of  association.  These  provisions  in  no  way  impair  the  right  to  the  part  of  the 
road  actually  completed  under  the  provisions  of  section  3641  j  State,  ex  rel.  v.  B.  & 
R.  V.  G.  R.  Co.,  120-339. 
50 
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Chapter  32. 
CORPORATIONS-INSURANCE. 


ART. 

2.    Mutual  fire  companies, 

2a.  Life  insurance,  on  assessment  plan, 

3a.  Live  stock  insurance. 


4.     Foreign  companies. 

8.     Firemen*  s  pension  fund. 


ARTICLE  a  — MUTUAL  FIRE  COMPANIES. 

SBC. 

7437.  Actuaries,  ai 

7438.  Emergency. 


■skc. 

7435.  How  organized  —  Organization,  when  com- 

plete. 

7436.  Emergency . 


7437.    Actuaries,  administer  oath,  when. 
18.    ~* 


An  Act  to  amend  section  two  of  an  act  approved  December  30, 1865,  entitled  •*  An  act  to  amend  sections 
thirty-nine,  forty-two,  forty-five  and  fifty-four  of  an  act  entitled  an  act  for  the  incorporation  of  in- 
surance companies,  defining  their  powers  and  prescribing  their  duties,  approved  June  17. 1852^' 
being  section  3749  of  the  Revised  Statutes  of  z88z,  and  declaring  an  emergency.  [Approved  and  in 
force  March  9, 1889;  S.,  1889,  p.  346. 

7425.  [3749]  How  organized  —  Organization,  when  complete. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
section  two  of  said  act,  approved  December  20,  1865,  entitled  "An  act  to 
amend  sections  thirty-nine,  forty-two,  forty-five  and  fifty-four  of  an  act, 
being  3749  of  the  Revised  Statutes  of  1881,"  be  and  the  same  is  hereby 
amended  so  as  to  read  as  follows,  to  wit:  §  2.  (Section  42.)  When  applica- 
tion for  insurance  in  which  there  shall  be  taken  not  less  than  a  hundred 
thousand  dollars,  in  bona  fide  premium  notes  and  $20,000  in  cash  by  any 
such  company,  and  of  which  it  shall  be  at  the  time  possessed,  and  proof  of 
the  same  is  furnished  to  the  auditor  of  state,  the  books  containing  the  same 
verified  by  the  secretary  of  the  company,  and  examined  and  approved  by 
him,  as  evidenced  by  his  certificate,  such  company  may  issue  policies  of 
insurance  and  renewals  on  the  same,  for  a  term  not  exceeding  seven  years, 
against  loss  or  damage  by  fire,  lightning,  or  tornado,  upon  any  dwelling 
house  or  other  buildings,  merchandise,  or  other  property,  within  the  United 
States:  Provided,  however,  that  companies  already  organized  and  in  active 
operation  shall  not  be  affected  hereby. 

7426.  Emergency.  Whereas,  an  emergency  exists  for  the  immediate 
taking  effect  of  this  act,  it  shall,  therefore,  take  effect  and  be  in  full  force 
from  and  after  its  passage. 

An  Act  authorizing  actuaries  of  mutual  fire  insurance  companies  or  associations  to  administer  oaths  in 
certain  cases  and  declaring  an  emergency.    [Approved  and  in  force  March  9, 1891;  S.,  1891,  p.  375. 

7427.  Actuaries,  administer   oaths  —  Adjustment   of  losses. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
actuaries  of  mutual  fire  insurance  companies  or  associations  organized  by 
virtue  of  the  laws  of  this  state,  for  the  purpose  of  mutual  insurance  of  the 
property  of  its  members  against  loss  by  fire  or  damage  by  lightning ;  which 
property  to  be  insured  shall  embrace  dwelling  houses,  barns,  accompany- 
ing out-buildings  and  their  contents,  farm  implements,  hay,  grain,  wool 
and  other  farm  products,  live  stock,  wagons,  carriages,  harness,  household 
goods,  wearing  apparel,  provisions,  musical  instruments  and  libraries,  such 
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property  being  upon  farms  as  farm  property,  shall  have  the  authority  to 
administer  oaths  to  the  insured  and  all  persons  necessary  to  be  examined 
as  witnesses  in  the  adjustment  of  losses  to  the  property,  of  persons  insured 
in  said  companies  or  associations  where  such  loss  was  caused  by  fire  or 
lightning. 

7428.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act,  the  same  shall  be  in  force  from  and  after 
its  passage. 

ARTICLE  2a  — LIFE  INSURANCE,  ON  ASSESSMENT  PLAN. 


SBC. 

7432.  Annual  statement. 

7433.  Emergency. 


7439.    Title  of  act  amended. 

7430.  Foreign  states  —  Retaliatory  section. 

7431.  Emergency.  , 

Ah  Act  to  amend  the  title  and  section  fourteen  (14)  of  an  act  entitled  ••  An  act  to  provide  for  organiz- 
ing and  regulating  the  business  of  life  insurance  companies*  associations  and  societies  transacting 
business  on,  what  is  known  as,  the  assessment  plan  and  fixing  penalties  for  the  violation  of  its  pro- 
visions and  declaring  an  emergency."  approved  March  9, 1883,  and  declaring  an  emergency.  [Ap- 
proved and  in  force  March  8,  1889;  S.,  1889,  p.  318. 

7429.  [3762a]  Title  amended.  Sec.  i.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Indiana,  That  the  title  of  said  act  shall,  hereafter, 
read  as  follows:  An  act  to  provide  for  organizing  and  regulating  the  busi- 
ness of  life  or  accident  insurance  corporations,  associations  or  societies, 
transacting  business  on,  what  is  known  as,  the  assessment  plan,  and  fixing 
penalties  for  the  violation  of  its  provisions,  and  declaring  an  emergency, 
approved  March  9,  1883. 

7430.  [3762nJ  Foreign  states— Retaliatory  section.  §  2.  That  sec- 
tion fourteen  (14)  of  said  act  be  amended  to  read  as  follows:  Section  14. 
When  any  other  state  or  government  shall  impose  any  obligation  upon  such 
corporation,  association  or  society  of  this  state,  or  their  agents,  transacting 
business  in  such  other  state  or  government,  the  like  obligations  are  hereby 
imposed  on  similar  corporations,  associations  or  societies  of  such  other  state 
or  government,  and  their  agents  or  representatives  transacting  business  in 
this  state.     [See  note  to  §  ZT73*Post* 

7431.  Emergency.  §  3.  An  emergency  existing  for  the  immediate  tak- 
ing effect  of  this  act,  therefore,  the  same  shall  be  in  force  from  and  after 
its  passage. 

An  Act  to  amend  section  8  of  an  act  entitled  "  An  act  to  provide  for  organizing  and  regulating  the  busi- 
ness of  life  insurance  corporations,  associations  and  societies,  transacting  business  on  what  is  known 
as  the  assessment  plan,  and  fixing  penalties  for  the  violation  of  its  provisions  and  declaring  an  emer- 
gency, approved  March  o,  1883,  which  tiUe  was  amended  by  an  act  approved  March  8, 1889,  so  that 
said  title  now  reads  as  follows:  "An  act  to  provide  for  organizing  and  regulating  the  business  of  life 
or  accident  insurance  corporations,  associations  or  societies,  transacting  business  on  what  is  known 
as  the  assessment  plan,  and  fixing  penalties  for  the  violation  of  its  provisions  and  declaring  an  emer- 
gency, approved  March  9, 1883?'  and  declaring  an  emergency.  [Approved  and  in  force  March  9, 
1891;  S.,  1891,  p.  409. 

7432.  [376211]  Annual  statement  —  Verification— Publication  — 

Fee.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana, 
That  section  8  of  said  act  be  amended  so  as  to  read  as  follows:  Section  8. 
Any  corporation,  association  or  society,  carrying  on  the  business  of  life  or 
accident  insurance  on  the  assessment  plan,  shall  submit  annually,  on  or  be- 
fore the  28th  day  of  February,  under  oath,  to  the  auditor  of  state,  a  de- 
tailed statement  of  assets,  liabilities,  insurance  in  force,  and  number  of  per- 
sons upon  whom  risks  are  in  force  on  the  preceding  31st  day  of  December, 
and  answer  such  interrogatories  as  the  auditor  of  state,  who  shall  furnish 
a  blank  for  the  purpose,  may,  under  the  provisions  of  this  act,  make  in  or- 
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der  to  ascertain  its  financial  character  and  condition,  and  shall  pay  to  the 
auditor  of  state,  upon  filing  said  statement,  a  fee  of  ten  dollars;  and  the 
auditor  of  state  shall  publish  such  statement  in  his  annual  report.  For  the 
purpose  of  verifying  such  statement  the  auditor  of  state  shall,  on  petition 
of  a  majority  of  the  officers,  or  of  ten  members  of  such  association,  sup- 
ported by  the  affidavit  of  one  or  more  of  the  petitioners  showing  the  neces- 
sity therefor,  institute  an  examination  of  its  affairs  to  ascertain  its  true  char- 
acter and  condition.  Such  corporation,  association  or  society  whose  report 
and  statement  are  herein  referred  to  shall  for  the  year  1891  make  such  re- 
port, statement  and  answers  on  the  31st  day  of  August  of  assets,  liabilities, 
insurance  in  force  and  number  of  persons  upon  whom  risks  are  in  force  on 
the  preceding  30th  day  of  June  as  now  provided  by  law,  but  paying  a  fee 
of  ten  dollars  instead  of  five  dollars  as  now  provided  by  law,  and  beginning 
with  the  year  1892  and  thereafter  such  corporations,  associations  or  so- 
cieties shall  make  such  statement  and  report  on  the  28th  day  of  February, 
as  hereinbefore  provided. 

7433.  Emergency.  §  2.  An  emergency  exists  for  the  immediate  tak- 
ing effect  of  this  act,  and  the  same  shall  be  m  force  from  and  after  its  pas- 
sage. 

ARTICLE  3a  — LIVE  STOCK  INSURANCE. 


SBC. 
7434- 
7435- 
7430. 
7437- 
7438. 
7439. 


Incorporation  authorized. 
Articles  of  association. 
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7444.  Principal  office  —  Policies  issue. 

7445.  Policy,  form  of  —  Loss,  adjustment. 

7446.  Report  annual  —  Fee. 

7447.  Foreign  companies. 

7448.  Stockholders'  liability. 

7449.  Who  may  avail  of  act. 

7450.  Emergency. 


An  Act  concerning  the  incorporation  of  live  stock  insurance  companies,  defining  their  powers  and 
prescribing  their  duties.    [Approved  and  in  force  March  9,  1891;  S.,  1891,  p.  413. 

7434.  Incorporation  authorized.  Sec.  i.  Be  it  enacted  by  the  Gen- 
eral  Assembly  of  the  State  of  Indiana,  That  any  number  of  persons,  not 
less  than  fifteen,  may  organize  an  insurance  company  for  the  purpose  of 
insuring  the  owners  of  horses,  cattle  and  other  live  stock  against  loss 
by  death  from  any  cause,  and  against  loss  caused  by  accident  or  theft 

7435.  Articles  of  association  — Filing— Fee.  §2.  The  persons 
desiring  to  organize  an  insurance  company  under  this  act  shall  unite  in 
articles  of  association  setting  forth  the  name  of  the  corporation;  the  pur- 
pose of  incorporating  under  this  act ;  the  locality  of  the  principal  office  of 
the  company  ;  the  names  and  residence  of  the  subscribers  to  the  articles  of 
association  and  the  amount  of  stock  subscribed  by  each,  and  shall  file  such 
articles  of  association  with  the  secretary  of  state ;  who  shall  be  entitled  to 
a  fee  of  five  dollars  for  filing  the  same,  to  be  paid  by  said  company, 

7436.  Capital  stock,  minimum  etc.— Amount  paid  in.  §  3.  The 
capital  stock  of  any  insurance  company  organized  under  this  act  shall  not 
be  less  than  one  hundred  thousand  dollars  nor  more  than  one  million  dol- 
lars, in  shares  of  one  hundred  dollars  each,  and  no  such  company  shall  begin 
business  until  there  shall  have  been  subscribed  at  least  one  hundred  thou- 
sand dollars  to  the  capital  stock ;  nor  until  there  shall  have  been  paid  in 
upon  the  stock  subscribed  at  least  fifty  thousand  dollars. 

7437.  Stock,  payment  of  residue — Mode.  §  4.  After  a  subscrip- 
tion of  one  hundred  thousand  dollars  or  more  shall  have  been  made  to  the 
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capital  stock  by  the  signers  of  the  articles  of  association,  the  residue  of  the 
capital  stock  shall  be  taken  and  subscribed  for  at  such  times  and  under 
such  regulations  as  the  board  of  directors  shall  prescribe.  The  manner  in 
which  payments  upon  the  subscribed  stock  shall  be  made,  after  fifty  thou- 
sand dollars  have  been  paid  thereon,  shall  be  prescribed  by  the  board  of 
directors. 

7438.  Directors— Choice  of — Terms— Officers.  §5.  The  busi- 
ness of  such  company  shall  be  managed  and  conducted  by  not  less  than  five 
nor  more  than  nine  directors,  who  shall  be  stockholders  and  who  shall  hold 
their  offices  for  one  year  and  until  their  successors  are  elected  and  qualified. 
The  directors  shall  be  chosen  once  each  year  by  the  stockholders,  voting  by 
ballot,  in  person  or  by  proxy,  at  such  time  and  place  and  in  such  manner 
and  after  such  notice  as  shall  be  provided  in  the  by-laws  of  the  company. 
The  first  board  of  directors  and  the  president,  vice  president  and  secretary 
shall  be  named  in  the  articles  of  association. 

7439.  Officers  —  Duties,  how  prescribed.  §  6.  The  directors  shall 
choose  from  their  number  a  president  and  vice  president,  and  shall,  either 
from  their  number  or  from  the  stockholders,  choose  a  secretary,  the  duties 
of  which  officers,  and  the  manner  of  filling  vacancies  in  said  offices,  shall 
be  prescribed  by  the  by-laws  of  the  company. 

7440.  Meetings,  directors  — Quorum.,  §7.  A  majority  of  the  di- 
rectors shall  constitute  a  quorum  to  do  business,  and  the  meetings  of  the 
board,  both  regular  and  special,  shall  be  called  and  held  as  shall  be  pro- 
vided by  the  by-laws  of  the  company. 

7441.  Real  estate,  acquisition  — Tenure  —  Money  investments. 
§  8.  Such  company  may  hold  real  estate,  necessary  for  the  transaction  of 
its  business,  to  an  amount  not  in  excess  of  one-tenth  of  its  paid  up  capital 
stock,  and  may  loan  its  moneys  upon  real  estate,  promissory  notes,  bills  of 
exchange  or  other  approved  securities,  and  may  invest  its  funds  in  the 
stocks  or  bonds  of  the  United  States  or  of  any  state  of  the  Union,  or  of 
any  county,  city  or  town  within  this  state.  Such  company  may  purchase 
or  take  real  estate  in  satisfaction  of  any  debt  secured  thereby,  but  shall 
convert  said  real  estate  into  money  as  soon  as  the  same  can  be  done  with- 
out loss  to  the  company. 

7442.  Certificate  of  incorporation,  when.  §  9.  Whenever  a  majority 
of  the  directors,  of  whom  the  president  shall  be  one,  shall  file  with  the 
auditor  of  state  a  statement  under  oath  that  there  has  been  a  subscription 
of  not  less  than  one  hundred  thousand  dollars  to  the  capital  stock  of  such 
company,  and  that  not  less  than  fifty  thousand  dollars  thereof  has  been  act- 
ually paid  in,  and  that  the  articles  of  association  have  been  filed  in  the  office 
of  the  secretary  of  state,  the  auditor  of  state  shall,  if  satisfied  that  the  pro- 
visions of  this  act  have  been  complied  with,  certify  to  the  secretary  of 
state  the  name  of  the  company,  the  amount  of  its  subscribed  and  paid  up 
stock,  and  the  principal  place  of  business  of  the  company,  which  certificate 
shall  be  filed  with  the  secretary  of  state,  and  thereupon  the  secretary  of 
state  shall  issue  to  said  company  a  certificate  of  incorporation  authorizing 
it  to  do  business,  and  such  certificate  shall  be  conclusive  evidence  of  the 
validity  of  the  organization  of  such  company. 

7443.  Fees.  §  10.  The  fees  of  the  auditor  and  secretary  of  state  shall 
be  ten  dollars  each  for  such  certificates,  which  shall  be  paid  by  such  com- 
pany. 
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7444.  Principal  office  — Policy,  issue  of.  §  n.  Every  company 
organized  under  the  provisions  of  this  act  may  make  and  issue  policies  of 
insurance  against  loss  of  live  stock  by  reason  of  death,  accident  or  theft 
anywhere  within  the  limits  of  the  United  States;  but  the  principal  office  of 
said  company  shall  be  kept  in  the  state  of  Indiana. 

7445.  Policy,  form  of—Loss,  adjustment  of.  §  12.  The  policies 
of  such  company  shall  be  in  such  form  as  may  be  prescribed  by  the  board 
of  directors,  and  shall  be  subscribed  by  the  president  and  secretary;  and 
the  losses  under  policies  for  which  the  company  may  be  liable  shall  be  ad- 
justed and  settled  in  such  manner  as  may  be  directed  by  the  board  of  di- 
rectors, within  such  time  as  may  be  limited  in  the  policy,  not  exceeding . 
ninety  days  from  the  date  of  receiving  notice  of  the  loss:  Provided,  that 
the  company  may  limit  the  period  within  which  suit  may  be  brought  upon 
any  policy;  but,  no  limit  less  than  eighteen  months  from  date  of  loss  shall 
be  fixed. 

7446.  Report,  annual  — Fee.  §  13.  After  the  second  year  of  the 
existence  of  such  company  the  board  of  directors  shall,  on  the  first  Mon- 
day of  July  in  each  year,  make  and  file  with  the  auditor  of  state,  a  state- 
ment under  oath,  signed  by  a  majority  of  the  directors  and  attested  by  the 
secretary,  setting  forth  the  number  of  policies  issued  and  the  amount  in- 
sured; the  losses  sustained;  the  losses  paid  and  unpaid;  the  amount  of 
paid  up  capital  stock  ;  the  amount  of  subscribed  capital  stock ;  the  amount 
of  authorized  capital  stock ;  and  a  description  of  the  particular  kind,  char- 
acter and  amount  of  securities,  and  shall,  when  required  by  the  auditor  of 
state  so  to  do,  publish  the  same  in  some  newspaper  nearest  to  the  principal 
office  of  such  company,  and  said  company  shall  pay  said  auditor  a  fee  of 
five  dollars  for  filing  said  statement. 

7447.  Foreign  companies  — Conditions  precedent  to  acting  in 
State.  §  14.  That  no  company  organized  under  the  laws  of  any  other 
state  or  country  shall  be  permitted  to  do  the  business  of  live  stock  insur- 
ance in  this  state  unless  it  shall  have  an  actual  paid  up  capital  of  not  less 
than  fifty  thousand  dollars;  nor  shall  it  be  lawful  for  any  such  company  to 
do  business  in  this  state  until  it  shall  have  furnished,  under  oath,  to  the 
auditor  of  state  a  statement  of  like  character  as  that  required  by  this  act 
of  companies  organized  under  its  provisions,  which  statement  shall  also 
show  the  amount  of  actual  paid  up  capital  possessed  by  the  company,  and 
shall  be  renewed  semi  annually  on  the  first  days  of  January  and  July 
of  each  year;  nor  shall  such  foreign  company  do  business  in  this  state  un- 
til it  shall  have  complied  with  the  provisions  of  chapter  20  of  the  Revised 
Statutes  of  1852;  being  sections  3022  to  3030  inclusive,  of  the  Revised 
Statutes  of  1881. 

7448.  Stockholders'  liability.  §  15.  The  stockholders  of  such  com- 
pany shall  each  be  liable  personally  for  any  losses  or  debts  of  the  company 
to  the  extent  of  and  not  beyond  the  stock  held  by  such  stockholders  at  the 
time  such  loss  occurred  or  debt  accrued. 

7449.  Organized  insurers  may  avail  of  act.  §  16.  Any  company 
or  association  assuming  to  make  insurance  upon  live  stock,  may  organize 
under  this  act,  and  continue  its  business  by  and  with  the  consent  of  a 
majority  of  its  members  or  stockholders. 

7450.  Emergency.  §  17.  Whereas,  there  is  no  law  providing  for  the 
incorporation  of  companies  to  make  insurances  upon  live  stock  in  this 
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state,  it  is  hereby  declared  that  an  emergency  exists  for  the  immediate  tak- 
ing effect  of  this  act,  and  that  it  shall  be  in  effect  from  and  after  its  passage. 

ARTICLE  4  — FOREIGN  COMPANIES. 

SRC.  J  SEC. 

7451-    Plate  glass  insurance— Fordgn  company.      7454.    Revocation  of  license—  Reissue. 


745a.    Emergency.  7455.    Inspection  of  books. 

7453-    Unlawful  insurance.  |  7456.    Aua 


Am  Act  regulating  Insurance  companies  organized  under  the  laws  of  any  other  state  or  any  foreign 
country,  transacting  the  business  of  insuring  plate  glass  in  this  state  and  declaring  an  emergency. 
[Approved  and  in  force  March  9,  1889;  S.,  1889,  p.  359. 

7451.  Plate  glass  insurance— Conditions  of  doing  business  — 
Auditor's  license  etc.  Sec.  i.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Indiana,  That  any  person  or  persons,  or  any  copartnership, 
company  or  corporation  organized  under  the  laws  of  any  other  state  than 
this  state,  or  any  foreign  country,  and  engaged  in  the  business  of  insuring 
plate  glass,  shall  be  allowed  and  permitted  to  do  and  transact  such  business 
in  this  state  when  such  company  is  possessed  of  at  least  one  hundred  thou- 
sand dollars  of  actual  capital  invested  in  the  stock  or  bonds  of  some  one  or 
more  of  the  states  of  the  Union  or  of  the  United  States,  or  the  bonds  of 
some  one  or  more  of  the  counties,  cities  or  towns  of  this  state  at  the  current 
value  thereof,  and  when  such  company  and  its  agents  shall  have  fully  com- 
plied with  all  the  provisions  and  requirements  of  the  laws  of  this  state  reg- 
ulating foreign  insurance  companies,  except  so  much  thereof  as  requires  a 
capital  of  two  hundred  thousand  dollars :  Provided,  that  companies  en- 
gaged in  insuring  plate  glass  and  having  less  than  two  hundred  thousand 
dollars  capital  invested  as  herein  required  shall  not  engage  in  or  transact 
any  other  kind  of  business:  Provided,  that  whenever  it  shall  appear  to  the 
auditor  of  state  that  any  such  company  having  one  hundred  thousand  dol- 
lars capital,  shall  have  been  directly  or  indirectly  doing  business  in  this 
state  prior  to  the  passage  of  this  act,  he  shall  not  issue  license  to  such  com- 
pany, or  authorize  it  to  do  business  in  this  state,  until  it  shall  have  paid 
all  taxes,  fees  and  penalties  which  should  have  been  chargeable  to  it  had 
it,  during  such  time,  been  authorized  to  do  business  in  this  state,  and  [not] 
violated  any  of  the  laws  governing  foreign  insurance  companies. 

7452.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act,  therefore  this  act  shall  take  effect  and  be 
in  force  from  and  after  its  passage. 

Am  Act  entitled  an  act  making  it  unlawful  for  foreign  insurance  companies  legally  admitted  to  do  bus- 
iness in  the  state  of  Indiana  to  place  or  cause  to  be  placed  insurance  on  property,  in  the  state  of 
Indiana,  in  offices  outside  the  state  of  Indiana,  in  violation  of  the  tax  laws  of  the  state  of  Indiana, 
and  prescribing  penalties  for  the  violation  of  the  same,  and  prescribing  the  duties  and  compensa- 
tion of  the  auditor  of  state  in  relation  thereto.     [Approved  March  9,  1891;  S.,  1891,  p.  410. 

7453.  Unlawful  underwriting.  Sec.  i.  Be  it  enacted  by  the  Gen- 
eral Assembly  of  the  State  of  Indiana,  That  it  shall  be  unlawful  for  any  in- 
surance company  legally  authorized  to  transact  insurance  business  in  the 
state  of  Indiana  to  write,  place  or  cause  to  be  written  or  placed  any  policy,  or 
contract  for  indemnity  for  insurance  upon  property  situated  or  located  in  the 
state  of  Indiana  in  or  through  any  [suchj  legally  authorized  company,  out- 
side the  state  of  Indiana,  and  the  writing,  placing  or  causing  to  be  written 
or  placed  any  such  policy  of  insurance  is  hereby  declared  to  be  a  violation 
of  the  law  providing  for  the  payment  of  taxes  by  foreign  insurance  com- 
panies, doing  business  in  the  state  of  Indiana,  as  set  out  and  provided  in 
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section  eight  (8)  of  an  act  approved  by  the  general  assembly  of  the  state 
of  Indiana,  March  the  9th,  in  the  year  1873. 

7454.  Revocation  of  charter  license  —  Readmission,  conditions 
precedent.  §  2.  Be  it  further  enacted,  That  any  company  or  companies 
violating  the  provisions  of  the  first  section  of  this  act,  upon  notice  and  sat- 
isfactory proof  thereof  being  made  to  the  auditor  of  [the]  state  of  Indiana, 
shall  have  its  or  their  authority  to  transact  business  in  the  state  of  Indiana 
revoked  for  a  period  of  not  less  than  ninety  days.  And,  any  insurance  com- 
pany whose  license  to  do  business  in  Indiana  may  be  so  revoked  by  the 
auditor  of  state,  shall  net  be  again  permitted  to  do  business  in  Indiana,  un- 
til all  taxes  and  penalties  due  thereon  shall  have  been  paid,  together  with 
any  expenses  that  may  be  due  under  the  provisions  of  this  bill  to  the  au- 
ditor of  the  state  of  Indiana.  And  such  company  shall  only  be  readmitted 
to  transact  business  in  the  state  of  Indiana  upon  a  complete  recompliance 
with  the  laws  now  in  force  in  regard  to  the  admission  of  insurance  com- 
panies to  do  business  in  Indiana. 

7455.  Inspection  of  books  —  Examination  refused.  §  3.  Be  it 
further  enacted.  That  when  notice  of  any  violation  of  the  first  section  of 
this  act  is  received  by  the  auditor  of  the  state  of  Indiana,  that  it  shall  forth- 
with be  his  duty,  in  person  or  by  deputy,  to  visit  the  office  of  such  company 
or  companies  where  such  contract  of  insurance  may  have  been  written  or 
made,  and  demand  an  inspection  of  the  books  and  records  of  such  com- 
pany or  companies.  Any  company  or  companies  refusing  to  exhibit  its  or 
their  books  and  records  for  his  inspection,  shall  be  deemed  guilty  of  violat- 
ing the  provisions  of  the  first  section  of  this  act,  and  the  penalties  provided 
in  this  act  shall  immediately  be  enforced  against  such  company  or  compan- 
ies, by  the  auditor  of  state. 

7456.  Auditor's  fees.  §  4.  The  auditor  of  state  shall  receive  as  a 
compensation  for  the  services  rendered  under  the  provisions  of  this  aot,  his 
necessary  traveling  expenses  and  ten  dollars  per  diem,  which  sum  shall  be 
charged  against  the  company  or  companies  so  visited  by  him,  and  collected 
from  such  company  or  companies. 

ARTICLE  8  — FIREMEN'S  PENSION  FUND. 


•SEC. 

7457.  Insurance  companies'  annual  dues  —  Non 

payment  of 

7458.  Company's  default  —  Non  report  of  etc 

7459.  Payments  inure  to  fund. 

7460.  Trustees  —  Style  of  —  How  constituted. 

7461.  Trustees'  election  —  Commission. 

7462.  President  —  Secretary  —  Rules  —  Record. 

7463.  Annual  report  of  force 

7464.  County  treasurer's  duties 

7465.  Treasurer  of  fund  —  Payment  over  to. 

7466.  Fines  —  Gifts,  rewards  etc. 


SBC. 

7467.  A  ssessment  of  firemen . 

7468.  Investment  of  fund. 

7469.  Fireman  disabled  —  Death. 

7470.  Insufficiency  of  fund. 

7471.  Fund,  payment  of,  when. 
747a.  Statute,  application  of. 

7473.  Payments  by  draft  —  Trustees'  acts  final. 

7474.  Fund,  exemptions  of  —  Expenses  of  admin- 

istering. 

7475.  Effect  as  to  insurance  taxes. 

7476.  Emergency. 


An  Act  to  create  a  firemen's  pension  fund,  for  the  pensioning  of  disabled  firemen  and  the  widows  and 
the  dependent  children,  mothers  and  fathers  of  deceased  firemen,  to  create  a  board  of  trustees  of 
such  fund,  to  authorize  the  retirement  from  service  of  disabled  members,  and  of  all  members  after 
a  service  of  twenty-five  years,  and  pensioning  of  such  members,  and  for  other  purposes  in  connec- 
tion therewith  in  cities  in  this  state  having  paid  fire  departments,  and  declaring  an  emergency. 
[Approved  and  in  force  March  9,  1891;  S.,  1891,  p.  415. 

7457*  Fire  insurance  companies' annual  report  —  Annual  pay- 
ment—  Failure  —  Revocation  of  license.  Sec.  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana,  That  every  fire  insurance 
company  doing  business  in  this  state  and  not  organized  under  the  laws  of 
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this  state,  shall,  in  the  months  of  January  and  July  of  each  year,  report  to 
the  auditor  of  each  county  in  the  state  wherein  there  is  a  city  having  a  fire 
department  paid  by  said  city,  under  oath  of  the  president  and  secretary  of 
such  company,  the  gross  amount  of  all  receipts  received  by  such  company 
on  account  of  insurance  premiums  for  insurance  upon  property  in  said 
county  for  the  six  months  preceding  the  last  day  of  the  last  preceding  De- 
cember and  June,  and  of  the  losses  actually  paid  during  the  same  period, 
and  shall,  at  the  time  of  making  such  report,  pay  into  the  county  treasury  of 
such  county  one  dollar  on  every  one  hundred  dollars  of  the  excess  of  said 
receipts  over  and  above  said  losses.  Any  fire  insurance  company  which 
shall  fail  or  refuse  to  render  an  accurate  account  of  its  receipts  and  losses, 
as  herein  provided,  or  to  pay  the  required  tax  thereon  into  the  county 
treasury,  shall  forfeit,  for  the  benefit  of  said  fund  in  said  county,  one  hun- 
dred dollars  for  each  day  such  report  or  payment  shall  be  delayed,  to  be 
recovered  in  an  action  in  the  name  of  the  state  of  Indiana  on  the  relation 
of  the  auditor  of  said  county,  in  any  court  of  competent  jurisdiction;  and 
in  case  of  such  failure  or  refusal  of  any  such  fire  insurance  company  to 
make  report  or  payments  as  herein  provided,  it  shall  be  the  duty  of  such 
county  auditor,  within  ten  days  thereafter,  to  report  such  failure  and  re- 
fusal to  the  auditor  of  state,  who  shall,  upon  the  receipt  of  such  notice, 
forthwith  revoke  all  authority  or  license  heretofore  granted  to  such  default- 
ing insurance  company  to  do  business  in  this  state;  and  no  further  authority 
or  license  to  do  business  in  this  state  shall  be  granted  or  issued  to  such  in- 
surance company  until  the  county  auditor  aforesaid  shall  have  certified  to 
the  auditor  of  state  that  such  insurance  company  has  fully  complied  with 
the  provisions  of  this  act. 

7458.  County  auditor  not  reporting  default— Refusal  to  revoke 
license.  §  2.  Any  county  auditor,  knowing  that  any  fire  insurance  com- 
pany is  doing  business  in  any  city  in  said  county  having  a  fire  department 
paid  by  said  city  contrary  to  the  provisions  of  this  act,  who  shall  fail,  for 
ten  days  after  knowledge  thereof,  to  report  such  fact  to  the  auditor  of  state, 
shall  forfeit  and  pay  for  the  firemen  pension  fund  in  said  county,  for  each 
day's  failure  after  the  expiration  of  said  ten  days,  the  sum  of  twenty-five 
dollars,  to  be  recovered  in  an  action  brought  in  any  court  of  competent 
jurisdiction  by  the  board  of  trustees  of  the  fire  department  of  such  city. 
And,  if  the  auditor  of  state,  after  receiving  notice  from  the  county  auditor 
of  any  county  that  any  fire  insurance  company  is  doing  business  in  such 
county  contrary  to  the  provisions  of  this  act,  shall  fail  or  refuse  forthwith 
to  revoke  the  authority  or  license  of  such  company  to  do  business  in  this 
state,  such  auditor  of  state  shall  forfeit  and  pay,  for  the  benefit  of  the  fire- 
men's pension  fund  in  said  county,  the  sum  of  fifty  dollars  for  each  day's 
failure,  the  same  to  be  recovered  in  an  action  brought  by  said  county  au- 
ditor in  any  court  of  competent  jurisdiction  in  Marion  county. 

7459.  Payments  inure  to  pension  fund.  §  3.  The  sum  so  paid  into 
the  county  treasury  of  each  county,  as  provided  in  section  one  of  this  act, 
shall  be  set  apart  and  designated  as  a  firemen's  pension  fund,"  and  the 
same  shall  be  held  and  disbursed  for  the  purposes  and  objects  and  in  the 
manner  provided  for  in  this  act. 

7460.  Trustees,  how  constituted  —  Style  of.  §  4.  The  regular  fire 
committee  of  the  common  council,  or  the  department  of  public  safety,  or 
other  proper  authority  as  now  provided  by  law,  or  as  hereafter  may  be  pro- 
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vided  by  law,  having  supervision  of  or  control  over  paid  fire  departments 
of  the  several  cities  of  this  state,  and  four  other  persons,  members  of  the  fire 
department  in  such  cities,  elected  as  hereinafter  provided,  and  the  succes- 
sors of  each  of  the  above,  shall  constitute  and  be  the  trustees  for  the  dis- 
tribution of  the  pension  fund  provided  for  in  this  act,  and  shall  be  called 
the  "  Board  [of  Trusteesl  of  the  Firemen's  Fund." 

7461.  Trustees'  election —  Commission.  §  5.  Six  members  of  the 
fire  department  shall  be  nominated  for  such  office  of  trustee  in  a  conven- 
tion to  be  composed  of  one  delegate  from  each  fire  company,  fire  alarm 
telegraph  company,  and  from  the  general  office  belonging  to  the  fire  de- 
partment of  any  such  cities,  and  called  by  the  chief  of  such  fire  department, 
and  convene  at  least  two  weeks  prior  to  the  election  of  such  trustees.  That 
such  election  shall  be  held  in  the  respective  houses  or  headquarters  of  such 
fire  companies,  telegraph  department  and  general  office,  and  be  by  ballot 
cast  by  the  members  of  said  fire  department  between  the  hours  of  9  o'clock 
a.  m.  and  6  o'clock  p.  m.  on  the  first  Tuesday  of  January  in  each  and  every 
year  hereafter.  That  every  such  member  shall  be  entitled  to  cast  only  one 
ballot,  and  no  ballot  shall  contain  the  names  of  more  than  four  persons, 
and  the  four  persons  receiving  the  highest  number  of  votes  shall  be  de- 
clared elected  as  such  trustees,  and  hold  their  office  until  their  successors 
are  duly  elected.  That  the  officer  in  command  of  any  such  company  on 
the  day  of  and  immediately  after  holding  such  election  shall  canvass,  count, 
and  certify  in  writing  the  number  of  ballots  cast  and  the  votes  received  by 
each  candidate  for  the  office  of  trustees.  After  signing  such  certificate 
said  officer  shall  address  and  deliver  the  same  to  the  chief  fire  engineer  of 
said  city,  who  shall  deliver  the  same  to  the  mayor  of  said  city.  That  the 
mayor  shall,  within  three  days  after  receipt  of  such  certificates,  open  the 
same  and  ascertain  and  determine  the  total  number  of  votes  so  cast  at  said 
election  for  the  different  persons  for  the  office  of  trustee,  as  returned  by 
the  said  officer  in  command,  and  he  shall  issue  certificates  of  their  election 
to  the  four  persons  elected  as  such  trustees.  In  case  of  a  tie  vote  being 
received  by  any  two  persons  for  the  office  of  said  trustee,  such  tie  vote  shall 
be  decided  by  casting  lots  or  in  [any]  other  way  which  may  be  agreed  upon 
by  and  between  the  persons  for  whom  such  tie  vote  was  cast.  No  election 
shall  be  set  aside  for  want  of  formality  in  balloting  by  such  members, 
or  certifying  or  remitting  the  returns  of  any  such  election  by  said  officer 
in  charge. 

7462.  President — Secretary  —  Rules  —  Record.  §  6 .  The  presi- 
dent of  the  fire  committee,  or  the  president  of  the  public  safety,  or  the 
president  of  any  other  board  of  authority  which  shall  be  at  the  head  of  such 
fire  department,  shall  be  the  president  of  said  board  of  trustees  of  the  fire- 
men's pension  fund.  At  the  first  meeting  of  said  board  of  trustees  they 
shall  elect  some  other  one  of  their  number,  or  the  regular  secretary  of  fire 
committee  of  said  city,  or  of  the  department  of  public  safety,  as  the  case 
may  be,  as  secretary  of  said  board  of  trustees.  It  is  hereby  made  the  duty 
of  the  secretary  to  keep  a  full  record  of  all  the  proceedings  of  the  said 
board  of  trustees,  and  the  board  shall  make  all  needful  rules  and  regula- 
tions for  its  government  in  the  discharge  of  its  duty,  and  shall  hear  and 
determine  all  applications  for  relief  or  pensions  under  this  act. 

7463.  Annual  report  of  firemen.  §  7.  The  president  and  secretary  of 
said  board  of  trustees  shall,  on  the  30th  day  of  June  and  the  31st  day  of 
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December  in  each  year,  transmit  to  the  county  auditor  a  return  under 
oath  stating  the  total  number  of  firemen  employed  in  the  department  under 
the  supervision  of  said  board. 

7464.  County  treasurer,  duties  of.  §  8.  The  county  treasurer  of  each 
county  shall  on  the  first  days  of  January  and  July  in  each  year,  make  out 
and  deliver  to  the  board  of  trustees  of  the  fire  department  in  each  city  in 
said  county  having  a  fire  department  paid  by  such  city,  a  statement  show- 
ing the  name  of  each  fire  insurance  company  which  have  paid  taxes  into 
the  county  treasury  of  such  county  as  in  this  act  provided,  and  the  amount 
paid  by  each  of  such  companies,  and  failing  to  do  so  said  county  treasurer 
shall  forfeit  and  pay  for  the  benefit  of  such  firemen's  pension  fund  in  such 
county  the  sum  of  five  hundred  dollars,  and  the  same  may  be  recovered  in 
an  action  upon  his. official  bond  in  any  court  of  competent  jurisdiction.. 

7465.  Payment  over  to  city — Treasurer  of  fund.  §  9.  The 
county  treasurer  of  each  county  shall,  on  the  first  days  of  January  and 
July  in  each  year,  pay  over  to  the  city  treasurer  of  each  city  in  said  county 
having  a  fire  department  paid  by  such  city  their  amount  of  the  firemen's 
pension  fund  then  on  hand  in  said  county  treasury,  and  the  city  treasurer 
so  receiving  the  same  shall  be  the  custodian  thereof,  and  shall  disburse  the 
same  as  in  this  act  provided:  Provided,  that  where  the  county  treasurer  is 
also  ex  officio  treasurer  of  any  city  in  said  county,  such  county  treasurer  shall 
be  the  custodian  of  such  fund:  And  provided,  further,  that  where  there  are 
two  or  more  paid  fire  departments  in  any  county  the  county  treasurer  shall 
distribute  the  fund  received  by  him  between  them  in  proportion  to  the 
amounts  annually  paid  out  by  each  of  said  departments  to  its  firemen. 

7466.  Fines  imposed  on  firemen  —  Rewards  etc.—  Violation  of 
fire  ordinances — Gifts,  bequests  etc.  §  10.  The  director,  person  or 
persons  having  control  and  charge  of  the  fire  service  in  said  cities  may  im- 
pose fines  upon  any  member  of  the  fire  department  in  any  such  cities  by 
the  way  of  discipline  or  punishment,  detain  and  collect  the  same  from  the 
pay  or  salary  of  such  members;  and  such  fines,  together  with  all  rewards 
in  money,  fees,  gifts  and  emoluments  that  may  be  paid  or  given  specially 
to  said  fire  departments  or  any  member  thereof,  "  except  when  allowed  to 
be  retained  by  such  member  or  given  to  endow  a  medal,  or  other  perma- 
nent or  competitive  reward,"  and  all  proceeds  of  suits  for  penalties  for  Che 
violation  of  any  provision  of  any  statute  of  this  state  or  ordinance  of  said 
cities,  with  the  execution  of  which  the  said  fire  department,  or  any  of  its 
officers  or  members,  is  now  or  hereafter  may  be  charged,  and  any  license 
or  other  fees  payable  under  the  same,  also  ail  witness  fees  of  every  nature 
whatsoever  when  the  salary  of  any  member  of  said  fire  department  is  not 
*'  affected  "  by  his  absence  while  serving  as  such  witness,  shall  be  paid  to 
and  received  by  said  city  treasurer  and  applied  by  him  to  the  said  pension 
fund.  And  the  said  board  of  trustees  may  take  by  gift,  grant,  devise  or 
bequest  any  money,  real  estate  or  personal  property,  right  of  property 
or  other  valuable  thing,  and  such  money,  real  estate  or  personal  property, 
right  of  property  or  other  valuable  thing  so  obtained  shall  in  like  manner 
be  paid  to  and  applied  by  such  city  treasurer  to  the  said  pension  fund,  and 
also  to  the  use  of  such  fund  by  deposit,  investment  or  profit,  as  hereinafter 
provided  or  as  such  board  of  trustees  shall  direct. 

7467.  Firemen's  assessment.  §  11.  Every  member  of  said  fire  de- 
partment shall  be  assessed  a  portion  of  his  salary,  and  such  assessment 
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shall  not  be  less  than  one-half  of  one  per  centum  or  more  than  one  per 
centum  of  his  compensation,  and  all  such  assessments  shall  be  applied  to 
the  pension  fund:  Provided,  however,  that  in  no  case  shall  the  assessment 
of  any  one  person  exceed  fifteen  dollais  ($15)  per  annum.  The  board  of 
pension  trustees  shall  have  discretionary  power  to  fix  the  rate  of  assess- 
ment within  the  limits  herein  prescribed.  The  secretary  of  the  fire  depart- 
ment shall  place  opposite  the  name  of  every  member  of  the  fire  department, 
on  the  pay  roll,  the  amount  of  assessment  on  each  individual's  salary  and 
the  city  treasurer  shall  monthly  deduct  from  the  salary  of  every  member 
of  the  said  fire  department  the  sum  set  opposite  his  name,  and  shall  deposit 
the  same  to  the  credit  of  the  pension  fund. 

7468.  Investment  of  fund.  §  12.  The  said  board  of  trustees  shall 
draw  such  portion  of  said  pension  fund  from  the  treasurer  of  such  city  as 
it  shall  deem  advisable,  and  invest  the  same  in  the  name  of  the  "  Board 
of  Trustees  of  the  Firemen's  Pension  Fund "  in  interest  bearing  bonds 
of  the  United  States,  the  state  of  Indiana,  or  any  county  in  this  state,  or 
of  said  cities,  or  of  any  township,  incorporated  village  or  other  municipal 
corporation  in  the  said  state  of  Indiana,  or  without  the  state  when  the 
power  to  issue  such  bond  is  derived  from  either  general  or  special  legisla- 
tive authority,  the  president  or  secretary  of  such  board,  shall  collect  the 
interest  on  all  bonds  and  place  the  same  to  the  credit  of  the  fund.  The 
said  bonds  shall,  before  the  same  are  issued  to  the  said  board  of  trustees,  be 
registered  in  the  office  of  the  treasurer  of  the  United  States,  of  state  of 
Indiana,  county,  city,  township,  incorporated  village  or  other  municipal 
corporation  in  this  state  or  other  state  issuing  the  same,  and  bear  upon  their 
face  the  printed  [or]  legibly  written  fact  of  such  registry,  together  with  the 
book  and  page  and  date  and  place  of  such  registry.  The  said  board  of 
trustees  shall  make  report  to  the  council  of  the  condition  of  said  pension 
fund  on  the  first  day  of  Jannary  in  each  and  every  year. 

7469.  Fireman  disabled  while  on  duty  —  Death  —  Survivors. 
§  13.  If  any  member  of  the  said  fire  department  of  any  such  city  shall,  while 
in  the  performance  of  his  duty,  become  or  be  found,  upon  examination  by 
a  medical  officer  ordered  by  the  director,  person  or  persons  having  charge 
or  control  of  the  fire  department  in  such  city,  to  be  physically  or  mentally 
permanently  disabled  so  as  to  render  necessary  his  retirement  from  all  ser- 
vice in  the  said  fire  department,  such  director,  person  or  persons  having 
charge  of  said  fire  service,  shall  retire  such  permanently  disabled  person 
from  all  service  in  said  fire  department,  and  the  board  of  trustees  of  the 
pension  fund  shall  authorize  the  payment  to  such  permanently  disabled 
person  monthly,  from  the  pension  fund,  the  sum  provided  in  section  14  of 
this  act,  according  to  compensation  and  term  of  service  in  said  fire  depart- 
ment. When  any  member  of  said  fire  department  or  retired  member  on  the 
pension  fund  thereof  dies,  from  any  cause  whatever,  and  leaves  a  widow,  or 
a  child  or  children  under  sixteen  years  of  age,  the  board  of  trustees  shaH 
authorize  the  payment  to  such  widow,  while  unmarried,  and  child  or  chil- 
dren under  sixteen  years  of  age,  monthly,  from  the  pension  fund,  the  sum 
or  sums  provided  in  section  14  of  this  act,  according  to  the  compensation 
and  term  of  service  of  such  deceased  member  in  said  fire  department;  or  if 
any  deceased  member  shall  have  a  dependent  mother  or  father,  upon  satis- 
factory proof  that  such  mother  or  father  was  dependent  upon  said  deceased 
member  of  the  fire  department,  the  board  of  trustees  shall  authorize  the 
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payment  to  such  mother  or  father,  monthly,  from  the  pension  fund,  the  sum 
provided  in  section  14  of  this  act,  according  to  compensation  and  term  of 
service  of  such  deceased  member  in  said  fire  department:  Provided^  haw- 
ever,  that  no  pension  shall  be  paid  to  the  mother  or  father  of  a  deceased 
member  who  leaves  a  dependent  widow;  and  if  the  widow  of  any  deceased 
member  shall  re-marry  her  pension  shall  cease. 

7470.  Insufficiency  of  fund.  §  14.  That  if,  at  any  time,  there  should 
not  be  sufficient  money  or  bonds  to  the  credit  of  the  said  pension  fund  to 
pay  to  each  person  entitled  to  the  benefit  thereof  the  full  amount  per  month, 
as  hereinbefore  stated,  then  and  in  that  event  an  equal  percentage  of  said 
monthly  payments  shall  be  made  to  each  beneficiary  thereof,  until  said  fund 
is  so  replenished  as  to  warrant  payment  in  full  to  each  of  said  beneficiaries. 

7471.  Fund,  payment  from  —  Retirement — Death  —  Twenty- 
five  years'  service  —  Thirty  years'  service  —  Maximum  pension 
—  Twenty-two  years'  service.  §  15.  The  sums  to  be  paid  to  perma- 
nently disabled  members  and  the  widows  and  orphans,  or  dependent  moth- 
ers or  fathers  of  deceased  members,  shall  be  as  follows :  Upon  retirement, 
he  shall  receive  twelve-sixteenths  of  his  salary  per  month,  and  in  the  event 
of  his  decease  while  in  the  service  of  the  fire  department  or  after  retire- 
ment, the  widow  shall  receive  twenty  dollars  per  month  and  their  children 
under  sixteen  years  of  age,  six  dollars  per  month;  those  in  the  service  of 
the  paid  fire  department  twenty-five  years  or  over  shall,  upon  retirement, 
receive  thirteen-sixteenths  of  their  salary  per  month,  and  in  the  event  of 
their  decease,  while  in  the  service  of  the  department  or  after  retirement, 
their  widows  shall  receive  twenty-five  dollars  per  month,  and  their  children 
under  sixteen  years  of  age,  seven  dollars  per  month;  any  members  of  such 
paid  fire  departments  who  has  been  in  the  service  of  said  paid  fire  depart- 
ment, twenty-five  years  consecutively,  upon  making  written  application  to 
the  director,  person  or  persons  having  charge  of  the  fire  service,  at  his  own 
option,  may  without  medical  examination  be  retired  from  all  services  in 
said  fire  department  and  upon  such  retirement  the  board  of  pension  trus- 
tees shall  authorize  the  payment  to  such  monthly,  from  the  pension  fund, 
an  amount  equal  to  thirteen-sixteenths  of  his  salary  at  the  time  of  retire- 
ment Any  member  of  such  fire  department  who  has  been  in  the  service 
of  said  paid  fire  department  thirty  years,  the  last  twelve  years  consecutively, 
may  upon  written  application  to  the  director,  person  or  persons  in  charge 
of  the  fire  service  in  such  city,  retire  at  his  own  option  without  medical 
examination  and  the  board  of  pension  trustees  shall  authorize  the  payment 
to  such  member  as  retired,  monthly,  from  the  pension  fund  a  sum  equal  to 
thirteen-sixteenths  of  his  salary  at  the  time  of  his  retirement.  The  pension 
of  the  dependents  of  such  retired  members  shall  be  the  same  in  case  of 
death  after  retirement  as  provided  for  dependents  who  die  in  the  service 
or  after  retirement,  but  the  member  so  retired  without  special  disability 
shall  always  receive  the  same  amount  of  pension  as  when  he  retired.  In 
no  case  shall  the  amount  of  any  pension  exceed  seventy -five  dollars  per 
month,  except  the  pensioner  shall  have  been  in  the  service  of  said  fire  de- 
partment thirty  years,  the  last  twelve  consecutively  and  in  that  event  they 
shall  receive  eighty  dollars  per  month  when  thirteen-sixteenths  of  their 
salary  equals  that  sum,  but  no  more.  The  pension  of  the  dependent 
mother  or  father  of  a  deceased  member  who  dies  in  the  service  of  the  fire 
department  shall  be  the  same  as  that  provided  for  his  widow.    That  any 
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member  who  may  be  discharged  from  the  fire  department  after  having 
served  not  less  than  twenty-two  years  consecutively,  shall  be  placed  on 
the  pension  roll  at  ten-sixteenths  of  their  salary  at  the  time  of  his  discharge: 
Provided,  such  discharge  is  for  any  other  offense  than  dishonesty,  intoxica- 
tion, or  a  criminal  act,  and  in  the  event  of  the  death  of  such  member  after 
retirement  if  he  leaves  a  widow  or  dependents  they  shall  receive  the  amounts 
provided  for  the  dependents  of  those  in  sections  twelve  and  fourteen  of  this 
act.  In  no  case  shall  the  board  of  trustees  depart  from  the  provisions  of 
this  section  in  authorizing  the  payment  of  such  pensions. 

7472.  Statutef  application  of.  §16.  This  act  shall  apply  to  all  per- 
sons receiving  pensions  from  the  firemen's  pension  fund  of  such  cities,  who 
have  been  placed  on  such  pension  fund  under  any  former  law  or  laws,  ex- 
cept widows  or  children  of  deceased  members  of  such  fire  departments, 
who  shall  receive  the  same  as  they  were  receiving  at  the  time  of  the  passage 
of  this  act,  and  in  any  application  for  pension  now  pending  before  the 
board  of  trustees,  the  board  herein  created  may,  in  its  discretion,  place 
such  dependents  in  the  class  of  pensioners  as  provided  in  sections  12  and 
14  of  this  act. 

7473.  Payments  by  draft  — Action  of  trustees  final.  §  17. 
The  payment  of  said  pension  shall  be  made  by  drafts  drawn  by  the  order 
of  said  board  of  trustees,  signed  by  the  president  and  countersigned  by  the 
said  secretary,  but  nothing  in  this  act  contained  shall  render  any  payment 
of  such  pension  obligatory  upon  the  said  board  of  trustees  or  any  member 
thereof,  or  chargeable  as  a  matter  of  legal  right,  and  the  said  board  of  trus- 
tees may,  at  any  time,  order  such  pension  to  be  reduced  or  cease,  and  a  de- 
cision of  the  board  on  all  applications  for  relief  or  pensions  shall  be  final 
and  conclusive,  and  not  subject  to  review  or  reversal  except  by  such  board. 

7474.  Fund  exempt  from  process  of  law  —  Expenses  of  admin- 
istration. §  18.  No  portion  of  the  said  pension  fund  shall,  either  before 
or  after  its  order  of  distribution  by  the  said  board  of  trustees  to  such  disa- 
bled members  of  said  fire  departments,  or  to  the  widow  or  guardian  of 
child  or  children,  or  to  the  dependent  mother  or  father  of  a  deceased  or 
retired  member  of  such  department  be  held,  seized,  taken,  subjugated  to, 
detained  or  levied  on  by  virtue  of  any  attachment,  execution,  injunction, 
writ,  interlocutory  or  other  order,  decree,  or  any  process  or  proceedings 
whatever  issued  out  of  or  by  any  court  in  this  state  for  the  payment  or 
satisfaction,  in  whole  or  in  part,  of  any  debt,  damages,  claim,  demand, 
judgment,  fine  or  amercement  of  such  member  or  his  said  widow  or  guar- 
dian of  child  or  children,  or  of  the  dependent  mother  or  father  of  any  de- 
ceased member,  but  the  said  fund  shall  be  sacredly  kept,  secured,  promoted 
and  distributed  for  the  purpose  of  pensioning  the  persons  named  in  this  act 
and  for  no  other  purpose  whatever:  Provided,  the  said  board  may  expend 
annually  not  to  exceed  fifty  dollars  from  such  fund  for  the  necessary  ex- 
penses connected  therewith. 

7475.  Effect  of  act  as  to  insurance  taxation.  §  19.  Nothing  in  this 
act  contained  shall  be  construed  as  repealing  or  altering,  in  whole  or  in  part, 
any  law  of  this  state  now  in  force  requiring  the  payment  by  insurance  com- 
panies of  taxes  in  to  the  treasury  of  the  state  of  Indiana. 

7476.  Emergency.  §  20.  An  emergency  is  hereby  declared  for  the  im- 
mediate taking  effect  of  this  act,  therefore  the  same  shall  take  effect  and  be 
in  force  from  and  after  its  passage. 
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Notes  to  Chapter  32. 

CORPORATIONS-INSURANCE. 
ARTICLE  2  — mutual  fire  companies. 

3751.  Members.  One  of  the  duties  of  a  person  who  becomes  a  member  of  a 
mutual  insurance  company  is  to  inform  himself  of  its  by-laws.  A  member  of  such  a 
•company  is  chargeable  with  notice  of  all  the  by-laws  of  the  company  and  of  the  condi- 
tions of  insurance  adopted  by  the  company.  He  assents  to  such  by-laws  as  are  in 
existence  when  and  under  which  he  acquires  a  membership  and  can  not,  afterward, 
assail  their  validity,  on  the  ground  that  they  were  not  regularly  adopted;  Pfister  v. 
Gcrwig,  122-571. 

ARTICLE  4  — FOREIGN  COMPANIES. 

3765.  Of  other  states.  Section  3771  makes  a  violation  of  the  provision  of  this 
section  a  misdemeanor  punishable  by  fine  or  imprisonment,  or  both,  and  under  section 
240  the  District  of  Columbia  is  a  state  within  the  meaning  of  this  section,  making  it 
unlawful  for  the  agent  of  any  insurance  company  incorporated  by  any  other  state  than 
the  state  of  Indiana  to  transact  business  in  this  state  without  first  complying  with 
(he  requirements  of  the  section;  State  v.  Briggs,  116-56. 

3768.  Duty  of  agents  to  retain  money.  The  provisions  of  this  section  are  in 
the  exercise  of  the  authority  to  require  security  for  the  citizens  who  insure  in  foreign 
companies.  The  statute  does  not  take  the  property  of  the  corporation,  but  simply  re- 
quires that  it  shall  be  held  to  abide  the  event  of  a  suit  or  for  a  limited  time.  The 
legislature  may  require  a  deposit  as  a  condition  precedent  to  the  right  to  do  business 
and  nothing  more  is  done  by  this  section  than  to  require  an  increase  in  the  security 
when  a  loss  actually  occurs.  The  section  does  not  violate  the  constitution;  Phoenix 
Ins.  Co.  v.  Burdett,  112-205. 

3770.  Conditions  forbidden.  This  statute,  relating  to  foreign  insurance  com- 
panies doing  business  within  this  state,  prohibits  any  such  company  from  inserting 
certain  conditions  in  the  policy.  Among  others,  conditions  requiring  notice  of  loss 
to  be  given  forthwith  or  within  a  period  of  less  than  five  days  are  prohibited.  The 
statute  provides  that  any  conditions  inserted  in  a  policy  contrary  to  its  provisions 
shall  be  void.  The  effect  of  the  statute  is  to  invalidate  any  provision  in  a  policy  is- 
sued by  a  foreign  insurance  company  which  requires  notice  of  a  loss  to  be  given 
within  less  than  five  days.  The  law  makes  such  a  condition  in  a  policy  conclusively 
unreasonable.  Construed,  therefore,  in  connection  with  the  law,  a  condition  in  such 
a  policy  requiring  that  immediate  notice  shall  be  given  of  any  claim  to  be  ma*de  there- 
under, the  condition  must  be  held  to  mean  that  the  assured  shall  use  reasonable 
diligence  in  giving  notice  of  the  loss;  Ins.  Co.  v.  Brim,  n  1-285. 

A  condition  in  an  insurance  policy  requiring  notice  of  loss  to  be  given  forthwith  is 
a  void  condition;  nevertheless,  under  a  policy  containing  such  a  condition  the  assured 
is  required  to  give  notice  within  a  reasonable  time.  What  constitutes  a  reasonable 
time  is  a  question  of  law  where  the  facts  are  not  in  dispute.  An  unexplained  de- 
lay of  fifty  days  in  giving  notice  to  the  insurer  of  a  loss  by  fire  is  an  unreasonable  de- 
lay; Pickel  v.  Phoenix  Ins.  Co.,  119-300. 

3773.  Laws  of  other  states.  This  section  which  provides  that  when  obligations 
or  prohibitions  are,  by  the  laws  of  any  other  state,  imposed  on  insurance  companies 
of  this  or  other  states,  greater  than  are  imposed  by  the  laws  of  this  state,  then 
such  obligations  or  prohibitions  shall  be  imposed  on  insurance  companies  of  that 
state  doing  business  here.  The  statute  is  not  repugnant  to  or  in  conflict  with  any 
provision  of  our  fundamental  laws,  state  or  federal;  State,  ex  rel.  v.  Ins.  Co.,  115- 
269;  Blackmer  v.  R.  Ins.  Co.,  115-294;  Blackmer  v.  Home  Ins.  Co.,  115-596.  [See 
§  7430. 

Neither  this  section  nor  any  other  statute  of  this  state  ever  has  or  now  does 
authorize  a  city  or  town  to  recover  from  a  foreign  insurance  company,  for  the  use  of 
its  fire  department,  a  percentage  of  the  premiums  received  from  risks  taken  on  prop- 
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erty  within  the  municipality,  as  provided  by  the  laws  of  the  state  where  such  com- 
pany was  incorporated,  or  where,  having  been  organized  abroad,  it  has  its  principal 
agency  {see  §  7467>  The  entire  regulation  of  such  companies  and  the  collection  of 
taxes  there-from  are  committed  by  the  laws  of  this  state  to  the  state  officers  {see  §  6361); 
Blackmer  v.  Royal  Ins.  Co.,  115-293;  Blackmer  v.  Home  Ins.  Co.,  115-596. 

3781b.  Service  of  process.  This  section,  which  authorizes  service  of  process  on 
the  auditor  of  state,  in  actions  commenced  against  foreign  insurance  companies 
licensed  to  transact  business  in  this  state,  relates  only  to  actions  brought  against  such 
companies,  founded  on  or  growing  out  of  business  such  as  an  insurance  company  is 
authorized  to  transact  after  and  by  reason  of  compliance  with  the  conditions  imposed 
by  the  statute,  and  which  is  forbidden  until  such  compliance.  Thus,  it  can  have  no 
reference  to  a  contract  for  the  employment  of  an  agent  to  represent  such  a  company 
within  the  state,  which  contract  is  preparatory  to  the  transaction  of  the  ordinary  busi- 
ness of  insurance.  Such  an  action,  and  the  like  of  it,  is  controlled  by  the  rules  of 
the  common  law  and  can  only  be  maintained  in  a  forum  within  the  place  of  the  com- 
pany's domicile;  Rehm  v.  Germ.  Ins.  etc.  Co.,  124-137. 
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Chapter  32a. 
CORPORATIONS -LEVEES  AND  DIKES. 


SBC 

7477.  Association  authorized,  when. 

7478.  Formation  —  Directors  —  Election  of. 

7479.  Directors,  how  elected. 

7480.  Vacancy. 

748  x.  Articles  of  association. 

748a.  Quorum  —  Journal  of  proceedings. 

7483.  Clerk  —  Treasurer . 

7484.  Director's  term  of  office. 

7485.  Money,  payment  of. 

7486.  Treasurer's  settlement 

7487.  Engineer  —  Survey . 

7488.  Cost,  estimate  of. 

7489.  Appraisement. 

7490.  Notice  thereof. 

7491.  Appraisers'  meeting  —  Assessments— Sched- 

ule. 


SBC. 

7499.  Assessments,  equalizing  —  Notice  of. 

7493.  Revision  of. 

7494.  Directors'  powers. 

7495.  Appraisers'  duties—  Lien  of  1 

7496.  Assessment  of  omitted  lands. 

7497.  Assessment  —  Appeal . 

7498.  Contract  — Lowest  bid. 

7499.  Assessments,  collection  of. 

7500.  Payment  thereof. 

7501.  Material,  appropriation  of. 
7503.  ■  Individual  liability. 

7503.  Powers. 

7504.  Bonds,  no  issue  of. 

7505.  Actions,  limitation  of 

7506.  Emergency. 


An  Act  to  authorize  and  encourage  the  construction  of  levees  and  dikes  and  the  reclamation  of 
wet  and  overflowed  lands,  by  incorporated  associations,  and  prescribing  their  powers  and  pro- 
viding for  the  assessment  01  the  cost  of  such  improvements  aud  expenses  attending  the  same,  upon 
the  lands  benefited  thereby,  and  for  the  collection  of  such  assessments  and  declaring  an  emergency. 
[Approved  and  in  force  March  5, 1889;  S.,  1889,  p.  104. 

7477.  Corporations  authorized,  when.  Sec.  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  any  number  of  persons,  not 
less  than  five,  who  may  be  interested  in  constructing  any  levee,  dike  or 
breakwater,  or  in  doing  any  work  necessary  to  protect  or  reclaim  any  lands 
subject  to  overflow,  may  associate  themselves  together,  and  adopt  and  sub- 
scribe articles  which  shall  specify  the  name  and  objects  of  the  association. 

7478.  Formation  —  Directors'  election  —  Notice.  §2.  Three  or 
more  members  of  the  association  may  give  notice  that  at  a  time  to  be  speci- 
fied, and  at  a  convenient  place  named  near  the  contemplated  work,  an  elec- 
tion will  be  held  for  the  purpose  of  choosing  directors  for  the  association. 
The  notice  shall  be  printed,  and  shall  be  posted  up  in  at  least  five  public 
places  in  each  township  through  which  the  contemplated  work  will  pass> 
for  not  less  than  twenty  days  previous  to  the  election. 

7479.  Directors,  how  elected.  §  3.  At  the  day  appointed,  a  majority 
of  the  members  of  the  association,  having  met,  shall  appoint  two  judges  and 
one  clerk  of  the  election  from  their  number,  who  shall  be  sworn  to  the 
faithful  discharge  of  their  duties,  and  the  members  shall  thereupon  proceed 
to  elect,  by  a  ballot,  not  less  than  three  nor  more  than  seven  of  their  num- 
ber, directors  of  the  association. 

7480.  Vacancy.  §  4.  If  a  vacancy  shall  occur  in  the  office  of  director, 
the  other  members  of  the  board  shall  fill  the  same'  by  a  pro  tern,  appoint- 
ment from  the  members  of  the  association  resident  in  the  county  where 
such  vacancy  occurs,  such  appointment  to  continue  until  the  next  annual 
election,  and  until  a  successor  is  elected  and  qualified. 

7481 .  Articles  of  association — Record.  §  5 .  The  association  shall, 
either  before  or  after  the  election  of  directors,  cause  their  articles  of  asso- 
ciation to  be  recorded  in  the  recorder's  office  of  each  county  in  to  which 
any  part  of  the  proposed  work  shall  extend,  and  shall  also  file  a  duplicate 
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copy  of  said  articles  of  association  in  the  office  of  the  secretary  of  state, 
and  thereafter  such  association  shall  be  a  body  politic  and  corporate  by  the 
name  and  style  so  adopted,  with  all  the  rights,  incidents  and  liabilities  of 
bodies  corporate,  and  any  person  interested  in  the  contemplated  work  shall 
be  entitled,  at  any  time,  to  become  a  member  of  the  association  by  signing 
the  articles  of  association,  and  all  persons  who  have  paid  assessment  in  full 
may  vote  at  any  meeting  of  the  stockholders  of  such  association  on  the 
question  of  repairs  to  such  work,  and  the  existence  of  such  corporations 
shall  be  judicially  taken  notice  of  by  all  the  courts  of  this  state  without 
specially  pleading  the  same. 

7482.  Journal  of  proceedings  —  Quorum.  §  6.  The  association 
shall  keep  a  journal  of  their  proceedings,  in  which  shall  be  entered  the  oath 
of  the  judges  and  clerk  of  election,  and  a  statement  of  the  result  of  elec- 
tion, which  shall  be  signed  by  the  judges  and  clerk;  and  it  shall  also  con- 
tain all  orders  of  the  board  of  directors  which  may  be  made,  from  time  to 
time,  which  shall  be  signed  by  two  of  the  directors  and  the  clerk  of  the 
board.  Such  journal  shall  be  prima  facie  evidence  in  all  courts  of  justice 
of  the  facts  stated  therein.  A  majority  of  the  board  of  directors  shall  form 
a  quorum  for  the  transaction  of  business,  and  no  previous  notice  of  any 
regular  or  adjourned  meetings  of  the  directors  shall  be  necessary:  Provided^ 
that  the  principal  office  of  such  association,  and  all  the  books,  papers  and 
documents  belonging  to  the  same,  shall  be  kept  in  this  state,  in  one  of  the 
•counties  through  which  the  proposed  work  passes. 

7483.  Clerk  and  treasurer  —  Oaths — Bonds.  §  7.  The  board  of 
directors  shall  appoint  from  their  number,  or  otherwise,  a  clerk  and  treas- 
urer. The  treasurer  shall  be  required  to  give  a  bond  with  sufficient  pen- 
alties and  sureties,  payable  to  the  association,  by  its  corporate  name,  con- 
ditioned for  the  faithful  discharge  of  his  duties,  and  the  safe  keeping  and 
prompt  payment,  according  to  the  order  of  the  board  of  directors,  of  all 
moneys  that  may  come  into  his  hands.  The  directors,  clerk  and  treasurer 
shall  each  take  an  oath  for  the  full  discharge  of  their  respective  duties, 
which  shall  be  entered  upon  the  journal. 

7484.  Directors'  term  of  Office.  §  8.  The  directors,  clerk  and  treas- 
urer shall  continue  in  office  for  one  year  and  until  their  successors  are 
chosen  and  qualified. 

7485.  Payment  of  money.  §  9.  No  money  shall  be  drawn  from  the 
treasury  except  upon  the  order  of  the  board  of  directors. 

7480.  Treasurer's  settlements.  §  10.  The  treasurer  shall  each  year, 
before  the  expiration  of  his  term,  and  as  much  oftener  as  the  board  of  di- 
rectors may  require,  present  his  vouchers  and  settle  with  the  board. 

7487.  Engineer  —  Survey.  §  11.  Such  board  shall  be  empowered  to 
employ  an  engineer,  and  by  themselves,  their  engineers  and  agents,  to  en- 
ter upon  such  lands  as  may  be  necessary  to  make  a  survey,  and  estimate 
the  cost  of  construction  of  the  proposed  work,  or  of  such  repairs  as  may, 
from  time  to  time,  be  necessary  for  its  protection  and  preservation. 

7488.  Estimate  of  cost.  §12.  Before  causing  the  contemplated  work 
to  be  commenced,  or  any  assessment  made,  the  board  of  directors  shall 
cause  a  careful  survey  of  the  line  of  the  proposed  work,  and  an  estimate  of 
the  probable  cost  of  the  same  to  be  made,  and  shall  enter  upon  their 
journal  a  description  of  the  contemplated  work,  specifying  particularly  the 
points  of  beginning  and  ending,  and  the  course  and  distances  of  the  same; 
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the  general  height,  breadth  and  shape  of  the  levee,  dike  or  breakwater;  or 
the  nature  and  character  of  the  improvement,  as  accurately  as  the  same  can 
conveniently  be  stated,  together  with  a  detailed  statement  of  the  estimated 
cost  of  the  construction  of  the  proposed  work,  which  estimated  cost  shall 
be  made  in  sections  or  divisions  not  exceeding  one-fourth  (i)  of  a  mile  in 
length,  which  description  shall  be  open  at  all  times  to  the  inspection  of  any 
person  interested  in  the  proposed  work. 

7489.  Appraisement.  §  13.  The  board  of  directors  may  then  apply 
to  the  board  of  commissioners  of  each  county  in  to  which  any  part  of  the 
proposed  work  shall  extend,  and  shall  present  to  the  said  board  of  commis- 
sioners a  petition  signed  by  a  majority  of  the  resident  land  owners,  includ- 
ing members  of  the  corporation  of  each  county  interested  in  the  proposed 
work,  praying  for  the  appointment  of  appraisers,  and  on  proof  that  a 
majority  of  such  land  owners  are  petitioners  therefor,  it  shall  be  the  duty 
of  the  board  of  county  commissioners  to  appoint  in  each  county  three  ap- 
praisers, not  members  of  the  association  or  in  any  way  interested  in  the  pro- 
posed work,  [to]  appraise  the  benefits  and  injuries  which  will  result  from  the 
proposed  work  to  the  lands  in  that  county  affected  thereby.  The  appraisers 
shall  be  furnished  a  copy  of  the  plan  and  profile  of  the  proposed  work,  to- 
gether with  a  certified  copy  of  the  order  of  the  board  of  commissioners  for 
their  appointment.  Such  appointment  shall  authorize  said  appraisers  to 
meet  at  such  time  and  place  in  said  county  for  the  purpose  of  making  their 
appraisement,  as  shall  be  fixed  by  the  directors  of  such  association.  If 
any  one  of  such  appraisers  shall  die,  remove  from  the  county,  or  decline  to 
act,  his  place  shall  be  supplied  by  the  board  of  commissioners. 

749<X  Notice  of  appraisement.  §  14.  Before  such  appraisement 
shall  be  made  or  commenced,  the  owners  of  lands  liable  to  be  affected  by 
the  proposed  work  shall  have  notice  of  the  time  and  place,  when  and  where 
the  appraisers  will  begin  the  examination  of  lands,  and  the  assessment  of 
benefits  and  injuries  thereto,  and  of  the  order  in  which  it  shall  be  intended 
to  proceed  with  the  same,  which  notice  shall  specify  what  lands  are  to  be 
examined  or  assessed,  but  may  be  general  and  addressed  to  the  public. 
Such  notice  shall  be  served  personally  or  by  copy  at  the  last  and  usual  place 
of  residence  of  all  owners  of  such  lands  residing  in  the  same  county  in 
which  the  lands  affected  lie,  and  known  to  the  directors.  As  to  non  resi- 
dent owners  of  such  lands,  and  owners  whose  names  or  residences  are  un- 
known to  the  directors,  such  notice  may  be  published  for  three  successive 
weeks  in  a  newspaper  published  in  the  county  in  which  the  lands  are  situ- 
ated, and  proof  of  the  publication  may  be  made  by  the  affidavit  of  the  prin- 
ter, editor  or  publisher  of  the  paper  in  which  it  was  published,  or  of  the 
clerk  of  the  board;  or  such  notice  may  be  served  on  owners  of  such  lands 
residing  out  of  the  county  or  state  by  reading,  or  the  personal  delivery  of  a 
copy  of  the  same  to  them,  and  such  service  may  be  proved  by  the  affidavit 
of  the  person  making  it. 

7491.  Appraisers'  meeting— Assessments— Schedule.  §  15.  At 
the  time  and  place  named  by  the  directors  and  fixed  by  such  notices,  said 
appraisers  shall  meet,  and  shall  proceed  to  examine  all  the  lands  in  the  county 
in  which  they  have  been  appointed,  the  intrinsic  or  market  value  of  which 
may  be  by  them  believed  to  be  affected  by  the  construction  of  the  proposed 
work,  or  by  the  appropriation  of  all  or  any  part  thereof,  for  the  right  of  way 
or  other  purpose  of  the  association,  specified  in  the  application  to  the  board 
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of  commissioners  under  the  13th  section  of  this  act,  or  of  any  stone,  timber, 
gravel  or  other  material  required  by  the  association  specified  in  such  appli- 
cation, and  shall  make  out  separate  schedules  of  all  such  lands  in  parcels 
not  larger  than  the  smallest  United  States  government  subdivisions  of  all 
such  lands  situated  in  each  county,  and  shall  assess  to  each  tract  the  full 
and  entire  amount  of  such  benefit  which  it  will,  in  the  opinion  of  a  major- 
ity of  them,  receive  by  the  construction  of  the  proposed  work,  without  any 
regard  to  the  cost  of  the  work,  and  the  injury,  which  in  the  opinion  of  a 
majority  of  them,  it  will  sustain,  which  schedule  they  shall  return  to.the  clerk 
of  the  association,  in  whose  hands  it  shall  remain  open  to  inspection  by  any 
one  interested  in  it,  until  the  meeting  of  the  appraisers  to  equalize  their  as- 
sessment, as  hereinafter  provided:  Provided,  that  no  more  full  or  specific 
description  of  any  lands,  or  statement  of  the  names  of  the  owners  thereof 
shall  be  necessary  in  such  schedule  or  assessment  than  is  required  by  law 
to  be  placed  on  the  tax  duplicate  of  state  and  county  taxes. 
•  7492.  Notice  to  equalize  assessments.  §  16.  The  board  of  direct- 
ors shall  then  cause  a  printed  notice  to  be  posted  in  not  less  than  five  public 
places  in  each  township  through  whic|i  the  proposed  work  extends,  naming 
a  time  and  place  in  each  county  through  which  the  proposed  work  extends, 
convenient  to  the  proposed  work,  when  and  where  the  appraisers  will  meet 
for  the  purpose  of  equalizing  their  assessment,  which  notices  shall  be  posted 
at  least  five  days  before  the  time  fixed  for  such  meeting.  If  any  lands  have 
been  included  by  the  appraisers  in  their  assessment,  the  owners  of  which 
reside  in  the  county  in  which  the  same  are  situated,  and  had  no  notice  of 
the  assessment,  it  shall  be  the  duty  of  the  directors  to  cause  such  owners,  if 
known  to  them,  to  be  notified  in  writing  or  by  copy,  at  their  last  and  usual 
.  place  of  residence,  of  the  time  and  place  of  the  meeting  of  said  appraisers 
to  equalize  their  assessments. 

7493.  Revision  of  assessments.  §  17.  At  the  time  and  place  fixed 
in  each  county,  which  time  may  be  the  same,  or  different  in  different 
counties,  the  appraisers  appointed  in  that  county  shall  meet,  and  shall 
carefully  revise  their  assessment,  and  shall  hear  and  determine  any  com- 
plaints which  may  be  made  to  them  respecting  any  assessment,  and  for  that 
purpose  they  shall  have  power  to  hear  evidence,  to  swear  and  examine  wit- 
nesses, to  re-examine  any  lands,  if  they  deem  it  necessary,  to  cause  surveys 
and  measurements  to  be  made,  and  to  adjourn  from  day  to  day,  or  for 
longer  periods,  and  shall  correct  the  said  schedules  in  the  amounts  of  bene- 
fits or  injuries,  descriptions  of  property,  name  of  "owner,  as  to  them  shall 
seem  right  and  proper  according  to  the  facts. 

7494.  Directors'  powers.  §  18.  In  case  the  proposed  work  extends 
in  to  more  than  one  county,  the  board  of  directors  snail  have  power,  if  they 
shall  deem  it  necessary,  before  the  assessments  are  finally  concluded,  to  re- 
quire all  the  appraisers  appointed  in  the  different  counties  to  meet  together 
for  the  purpose  of  equalizing  the  assessments  in  the  various  counties ;  and 
when  so  met,  there  being  not  less  than  two  appraisers  present  from  each 
county,  such  appraisers  shall  have  power  for  the  purpose  of  equalizing  such 
assessments,  to  increase  or  diminish  the  assessment  of  benefits  in  any 
county  by  a.  pre  rata  increase  or  diminution  of  the  assessment  for  benefits 
upon  each  tract  of  land,  and  not  otherwise. 

7495.  Appraisers'  duties— Lien  of  assessments.  §  19.  The  ap- 
praisers appointed  in  each  county,  after  having  completed  and  perfected 
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their  schedule  of  assessment,  shall  append  thereto  their  affidavit  that  the 
assessments  by  them  was  [were]  made  upon  a  personal  examination  of  said 
lands,  and  is  a  full,  just  and  true  assessment  of  all  the  benefits  and  injuries 
that  will  accrue  from  the  construction  of  the  proposed  work  to  the  lands 
affected  by  it,  to  the  best  of  their  judgment  and  belief,  and  shall  deliver 
the  same,  together  with  a  copy  of  the  order  of  the  board  of  commissioners 
appointing  such  appraisers,  delivered  to  them,  to  the  clerk  of  the  associa- 
tion, by  whom  each  schedule  of  assessment  thus  made  and  delivered  to 
him,  together  with  such  copy  of  appointment,  shall  be  filed  for  record  in 
the  office  of  the  recorder  of  the  county  in  which  the  lands  described  in  it 
are  situated;  and,  from  the  date  of  the  filing  thereof,  such  assessments  shall 
be  respectively  a  lien  on  each  and  every  tract  of  land  described  therein  for 
the  amount  of  benefit  assessed  to  such  tract:  Provided,  that  if  the  whole 
amount  of  such  assessments  of  benefits  shall  not  be  equal  to  the  estimated 
cost  of  the  proposed  work,  according  to  the  estimate  required  by  the  twelfth 
section  of  this  act,  and  the  damages  assessed,  and  ten  per  cent,  of  the 
whole  amount  in  addition  thereto,  then  such  assessment  shall  not  be  filed 
for  record  by  such  clerk,  and  the  proposed  work  shall  not  be  further  pros- 
ecuted by  said  association,  unless  said  deficiency  shall  be  donated  and  paid 
in  to  the  treasury,  or  subscribed  and  secured  to  be  paid  on  the  call  of  the 
directors,  in  the  same  manner  and  instalments  as  are  provided  for  the  pay- 
ment of  assessments  of  benefits :  And, provided,  further,  that  no  such  assess- 
ment shall  be  a  lien  upon  any  tract  of  land  for  a  greater  sum  than  the  esti- 
mated cost  of  the  construction  of  the  proposed  work,  or  of  making  the  re- 
pairs, or  improvements  sought  to  be  made,  together  with  the  necessary  ex- 
penses of  such  company  or  corporation  procuring  such  assessment,  all  of 
which  expense  and  cost  of  construction  shall  be  included  in  the  estimated 
cost  of  construction  hereinbefore  provided  for,  pro  rated  to  each  tract  of* 
land  in  proportion  to  the  amount  of  benefits  assessed  in  said  tract. 

7496.  Assessment  of  omitted  lands.  §  20.  If,  at  any  time,  it  shall 
appear  to  the  board  of  directors  that  any  lands  that  will  be  affected  by  the 
proposed  work  have  been  omitted  from  the  assessment,  or  that  any  mistake 
has  occurred  in  the  assessment,  they  shall  have  power,  by  an  order  to  be 
entered  on  their  journal,  to  cause  a  supplemental  assessment,  or  different 
supplemental  assessments,  to  be  made  by  the  same  appraisers,  for  the  sup- 
plying of  such  omissions  and  the  correction  of  such  mistakes.  The  owners 
of  all  lands  embraced  in  and  directly  affected  by  any  such  supplemental 
assessment  shall  have  notice  of  the  time  and  place  of  making  the  same,  and 
of  a  time  and  place  when  and  where  they  shall  be  entitled  to  be  heard  in 
respect  to  the  same,  in  the  same  manner  as  is  provided  in  respect  to  the 
original  assessment.  Such  supplemental  assessments,  when  completed, 
shall  be  verified  as  the  original  assessment  and  filed  for  record  in  the  same 
manner,  and  shall  from  that  date  be  a  lien  on  the  lands  described  in  them, 
in  like  manner  as  the  original  assessment. 

7497.  Assessment  —  Appeal.  §  21.  Any'person  owning  or  having 
interest  in  any  lands  embraced  in  any  such  assessment,  and  feeling  ag- 

*  grieved  by  such  assessment,  may  appeal  therefrom  to  the  circuit  court  or 
court  of  common  pleas  of  the  county  in  which  the  lands  affected  are 
situated,  at  any  time  within  thirty  days  from  the  filing  of  the  assessment  in 
the  office  of  the  recorder,  and  unless  such  person  be  the  owner  of  the 
legal  title,  such  person  shall  file  in  the  office  of  the  clerk  of  the  court  to 
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which  the  appeal  is  taken,  an  undertaking  payable  to  the  association,  in  its 
corporate  name,  for  the  payment  of  all  costs  that  may  be  adjudged  in  favor 
of  such  association,  on  such  appeal,  with  surety  to  be  approved  by  such 
'  clerk,  together  with  a  written  statement  containing  the  date  of  the  riling  for 
record  of  the  assessment  for  which  the  appeal  is  taken,  a  description  of  the 
lands,  in  respect  to  which  the  appeal  is  taken,  and  a  brief  specification  of 
the  grounds  of  complaint.  If  the  party  thus  appealing  is  not  a  member  of 
the  association,  he  may  insist  in  such  appeal  upon  any  legal  objection  to  the 
assessment,  or  any  part  of  it ;  if  he  is  a  member  of  the  association  he  shall 
not  be  allowed  to  make  any  objection  to  the  assessment,  except  such  as  re- 
lates to  the  amount  of  the  same.  Such  appeal  shall  be  tried  as  other  civil 
actions  are  tried,  and  the  burden  of  proof  shall  be  upon  the  party  appealing. 
If  it  shall  be  found  by  the  court  or  jury  trying  such  appeal  that  the  assessment 
appealed  from  is  erroneous  in  amount,  and  not  otherwise,  the  assessment  shall 
not  be  voided  thereby;  but  such  court  or  jury  shall  determine,  by  their  finding 
or  verdict,  what  the  amount  of  the  assessment  upon  or  in  favor  of  the  lands, 
embraced  in  the  appeal,  whether  of  benefits  or  damages,  should  be,  and 
the  amount  thus  ascertained  shall  stand  and  be  enforced  as  the  amount  of 
the  assessment  Pending  such  appeal,  the  lien  of  the  assessment  appealed 
from  shall  not  be  destroyed  or  suspended,  but  shall  remain  and  be  enforced 
for  whatever  amount,  if  any,  shall  be  adjudged  on  the  appeal  in  favor  of 
the  association.  If  the  party  appealing  shall  succeed  to  reduce  the  amount 
of  benefits  assessed  against  him,  or  to  increase  the  amount  of  damages  as- 
sessed in  his  favor,  by  an  amount  equal  to  or  greater  than  one-tenth  of  the 
amount  of  the  assessment,  he  shall  recover  costs,  otherwise  the  association 
shall  recover  costs. 

7498.  Contract —  Lowest  bid.  §  22.  If  the  proposed  work  shall  ex- 
ceed five  miles  in  length,  it  shall  be  let  by  the  board  of  directors,  by  con- 
tract, to  the  lowest  responsible  bidder,  after  suitable  advertisement,  as  a 
whole  or  in  such  sections  or  subdivisions  as  the  board  may  deem  most 
advantageous;  if  the  proposed  work  shall  not  exceed  five  miles  in  length,  it 
may  be  let  by  contract,  or  done  under  the  direction  and  supervision  of  the 
board  of  directors,  as  they  shall  deem  best.  But,  in  any  case,  any  person 
through  whose  land  the  proposed  work  shall  pass  shall  be  entitled  to  do  so 
much  of  the  proposed  work  as  is  upon  his  land:  Provided,  he  shall  make 
application  for  that  purpose  within  twenty  days  after  the  filing  of  the  assess- 
ment: And  provided,  he  shall  undertake  to  do  such  work  upon  equally 
favorable  terms  with  those  offered  by  any  one  else. 

7499.  Collection  of  assessments.  §  23.  The  board  of  directors 
shall  have  power  to  collect  only  so  much  of  such  assessment  as  shall 
be  necessary  for  the  construction  of  the  proposed  work,  and  for  its  pro- 
tection and  repair,  and  to  defray  the  necessary  expenses  of  organizing  the 
association  and  making  and  enforcing  the  assessment.  For  these  purposes 
they  shall  have  power,  without  reference  to  the  completion  of  the  proposed 
work,  to  order  the  payment  of  the  assessment  in  instalments  not  exceeding 
ten  per  cent,  per  month  of  the  entire  amount  of  such  assessment;  if  not 
paid  within  sixty  days  from  the  date  of  such  assessment,  such  unpaid  assess- 
ment shall  be  returned  to  the  county  auditor,  and  by  him  placed  on  the 
tax  duplicate  and  collected  as  other  taxes,  and  become  a  lien  as  other 
taxes:  Provided,  that  before  such  board  of  directors  shall  have  power  to 
demand  or  enforce  the  collection  of  any  portion  of  such  assessment  they 
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shall  execute  in  each  county  through  which  the  proposed  work  passes 
a  bond,  payable  to  the  state  of  Indiana,  in  a  sum  equal  to  the  entire  amount 
of  the  assessment  ordered  paid  in  that  county,  conditioned  for  the  faithful 
application  of  all  moneys  collected  by  them  on  such  assessment  to  the  law- 
ful and  necessary  purposes  of  the  association,  each  of  which  bonds  shall 
be  signed  by  one  or  more  freehold  sureties  resident  in  the  county  in  which 
it  is  filed,  and  it  shall  be  approved  by  the  board  of  commissioners  of  the 
county  in  which  the  assessment  to  which  it  relates  was  made,  and  recorded 
and  deposited  with  the  auditor  of  such  county.  Suit  may  be  brought  on 
such  bond  in  the  county  in  which  it  was  approved  and  filed,  or  in  any 
county  in  which  any  of  the  obligors  in  the  same  reside,  upon  the  relation 
of  any  person  injured  by  any  mal-conduct  of  the  board  of  directors  in  the 
expenditure  of  the  money  collected  on  the  assessment. 

7500.  Assessments — Payment  of.  §  24.  Payment  of  the  assess- 
ments of  benefits  may  be  enforced  by  the  foreclosure  of  the  lien,  in  any  court 
of  competent  jurisdiction,  in  the  same  manner  as  is  provided  by  law  for  the 
foreclosure  of  mortgages  and  the  sale  of  mortgaged  premises  for  the  collec- 
tion of  debts,  and  payment  of  damages  assessed  for  injuries  to  lands  may 
be  enforced  by  an  action  in  a  like  court.  In  any  suit  by  any  such  associa- 
tion to  enforce  any  such  assessment,  if  the  defendant  shall  have  had  actual 
notice  within  or  without  this  state,  of  the  time  of  making  such  assessment, 
or  of  the  time  and  place  of  the  meeting  of  the  appraisers  to  equalize  the 
assessment,  or  if  the  defendant  shall  have  taken  an  appeal  from  such  assess- 
ment, or  if  the  defendant  shall  be  a  member  of  the  association,  then,  and  in 
each  and  every  one  of  such  cases,  the  defendant  shall  not  be  allowed  to  make 
any  defense  to  such  suit  which  might  have  been  made  on  appeal  from  such 
assessment,  or  to  deny  the  public  utility  of  the  proposed  work,  or  to  deny 
that  his  lands,  embraced  in  the  suit,  are,  or  will  be,  benefited  to  the  amount 
assessed  against  them.  In  any  suit  in  which  the  defendant  shall  be  enti- 
tled under  the  foregoing  provisions  to  question  the  amount  of  the  assess- 
ment upon  which  the  suit  is  brought  if  it  shall  appear  upon  the  trial  that  the 
assessment  of  benefits  upon  the  lands  of  the  defendant  embraced  in  the  suit 
is  too  high,  or  that  lands  have  been  omitted  from  the  assessment  that  ought 
to  have  been  included  in  the  same,  or  that  any  other  error  has  occurred  in 
the  proceedings  by  which  the  amount  of  benefits  assessed  upon  the  lands  of 
the  defendant,  or  the  amount  which  he  shall  have  been  required  by  the  di- 
rectors of  the  association  to  pay,  has  been  unduly  increased,  then,  and  in 
every  such  case,  the  assessment  upon  such  lands  shall  not  be  entirely  in- 
validated thereby,  but  the  court  or  jury  trying  such  cause  shall  determine, 
from  the  evidence,  what  would  be  a  fair  and  just  assessment  of  benefits  to 
the  lands  embraced  in  the  suit,  which  sum  shall  be  stated  in  the  finding  or 
verdict  of  the  court  or  jury,  and  the  sum  thus  found  shall  stand  and  take 
the  place  of  the  sum  assessed  upon  the  same  lands  in  the  assessment  upon 
which  suit  is  brought,  and  judgment  shall  be  rendered  for  the  plaintiff  for 
such  proportion  of  the  sum  so  found,  as  the  defendant  ought,  under  the 
order  of  the  directors,  to  be  required  to  pay:  Provided^  that  if  the.  amount 
of  the  judgment  recovered  by  the  plaintiff,  in  such  cases,  shall  be  one-tenth 
less  than  the  amount  demanded  and  claimed  to  be  recoverable  in  the  com- 
plaint, the  defendant  shall  recover  costs.  Before  any  suit  shall  be  instituted 
for  the  collection  of  any  assessment,  the  amount  claimed  by  the  association 
to  be  done  [due]  shall  be  demanded  of  the  defendant  by  the  treasurer  of 
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the  association,  or  some  person  by  him  authorized,  if  the  defendant  is  a 
resident  of  the  county  in  which  the  lands  are  situated,  otherwise  no  de- 
mand shall  be  necessary. 

7501.  Appropriation  of  material.  §  25.  If  the  association  shall  seek 
to  appropriate  any  lands,  timber,  stone,  gravel  or  other  material  for  the 
construction  or  maintenance  of  any  such  works,  they  shall  proceed  in  the 
manner  required  by  law  for  the  assessment  of  like  damages  in  case  of  the 
construction  of  railroads,  canals  or  other  similar  works. 

7502.  Individual  liability.  §26.  The  members  of  every  such  asso- 
ciation shall  be  individually  liable  for  all  debts  contracted  by  and  all  dam- 
ages assessed  and  accrued  against  the  association  during  their  membership. 

7503.  Powers.  §  27.  livery  association  organized  under  the  provisions 
of  this  act  shall  have  power,  with  the  concurrence  of  three-fourths  of  its 
members,  expressed  by  resolution  at  any  regular  meeting  of  the.  association, 
or  by  supplementary  or  additional  articles  of  association  to  be  signed  by 
the  members  and  recorded  as  the  original  articles,  to  correct  or  perfect  any 
incorrect  or  imperfect  description  of  the  proposed  work  in  the  articles  of 
association,  or  to  alter  the  line  or  location  of  the  proposed  work,  or  to  pro- 
vide for  the  extension  of  the  proposed  work  beyond  the  limits  prescribed  in 
the  original  articles  of  association,  or  for  the  construction  of  branches  or 
tributaries  to  the  same.  In  all  such  cases  the  directors  of  the  association 
shall  be  governed,  as  to  the  mode  and  manner  of  doing  such  additional 
work  and  the  making  and  collection  of  assessments  to  defray  the  expenses 
of  the  same,  by  all  the  rules  and  regulations  hereinbefore  prescribed  for  the 
original  or  main  line. 

7504.  No  issue  of  bonds.  §  28.  Nothing  in  this  act  contained  shall 
authorize  any  company,  now  or  hereafter  organized,  to  issue  or  sell  bonds 
for  any  purpose  whatever:  Provided,  that  the  existence,  and  the  rights, 
franchises  and  powers  of  all  incorporated  companies  or  associations  organ- 
ized under  said  act,  or  under  any  prior  law  of  this  state,  repealed  by  said 
act,  the  main  line  of  whose  contemplated  work  does  not  exceed  sixteen 
miles  in  length,  shall  be  saved  unimpaired  and  unaffected  by  such  repeal; 
and  such  companies  and  associations,  and  all  members  thereof,  shall  be  en- 
titled to  all  the  rights  and  privileges  conferred,  and  subject  to  all  the  lia- 
bilities and  restrictions  imposed  by  this  act;  and  all  such  organizations  may 
prosecute  and  complete  their  proposed  work,  and  make  and  collect  assess- 
ments to  defray  the  cost  of  the  same  under  the  provisions  of  this  act  in  the 
same  manner  as  if  they  had  been  organized  under  the  same,  and  not  other- 
wise. 

7505.  Action  —  Limitation  of.  §  29.  No  action  shall  be  commenced 
by  any  company  to  enforce  any  lien  upon  land  for  benefits  assessed  after 
the  expiration  of  five  years  from  and  after  the  date  of  recording  the  sched- 
ules of  assessments  constituting  such  lien,  as  contemplated  by  this  act;  and 
any  such  assessment  made  pursuant  to  any  former  law  of  this  state  upon 
the  same  subject,  when  no  action  is  pending  for  the  enforcement  of  the 
same,  it  shall  be  prima  facie  satisfied  upon  the  record  thereof  after  the  lapse 
of  five  years  from  and  after  the  recording  of  the  schedules  of  such  assess- 
ment. 

7506.  Emergency.  §  30.  An  emergency  exists  for  the  immediate  tak- 
ing effect  of  this  act,  it  shall  therefore  take  effect  and  be  in  force  from  and 
after  its  passage. 
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Chapter  34. 
CORPORATIONS-LODGES  AND  SOCIETIES. 

ART.  I 

I.     Generally,  I 

ARTICLE  1  — GENERALLY. 

SBC.  I  SXC. 

7507.    Wrongful  wearing  emblems  etc.  of.  |  7508.    Misdemeanor—  Penalty. 


An  Act  prohibiting  persons  not  members  of  secret  societies  or  other  organizations  from  wearing  the 
badge  or  uniform  of  such  orders  or  organizations,  and  prescribing  penalties  for  the  violation  of  the 
provisions  thereof,  to  take  effect  October  x,  a.  dm  1891 .  [Approved  March  7, 1891;  in  force  October 
z,  1891;  S.,  1891,  p.  340.* 

7507.*  Wrongful  wearing  of  uniform  or  emblem  of.  Sec.  i.  Be 
it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  it  shall  be 
unlawful  for  any  person  not  a  member  of  a  secret  society  or  other  organiza- 
tion incorporated  under  the  laws  of  the  state  of  Indiana,  or  doing  business 
in  this  state,  to  wear  the  badge,  uniform  or  emblem  of  any  secret  society 
or  other  organization  such  as  has  been  adopted  by  the  regulations  of  said 
societies  or  organizations. 

7508.  Misdemeanor  —  Penalty.  §  2.  That  every  person  violating  the 
provisions  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  in  any  sum  not  exceeding  fifty  dollars. 

•  See,  alee,  §  6797,  ante, 
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Chapter  35. 
CORPORATIONS-MANUFACTURING  AND  MINING  COS. 


SBC. 

7509.  Stock  voting  throuph  trustees— Unit  vote. 

7510.  Prior  agreements  ratified. 

751 1.  Emergency. 

7512.  Capital  stock,  increase. 

7513.  Emergency. 

7514.  Capital  stock  —  Corporate  existence  —  In- 

crease of. 

7515.  Stock,  personalty  —  Purchase  another  com- 

pany. 


SEC 

7516.  Emergency. 

75x7.  Employs,  payment  of. 

75x8.  Violation  of  act. 

75x9.  Corporation  store* — Sale  to  employe. 

7520.  Penal  clause 

7521.  Penalty  —  Wrongful  charge. 

7522.  Liens  not  affected. 

7523.  Repealing  clause. 


SBC 

7524. 
7525. 
7526. 

7527. 
7528. 
7529. 
753o. 


HEALTH  RESORT  — CHEMICALS  AND  MEDICINES. 


Health  resorts  etc.,  incorporation* 
Incorporation  complete,  when. 
Lands,  tenure  of. 
Directory  —  Quorum  —  President 
—  Treasurer  —  Oath. 


Secretary 
Capital  stock. 
Stock,  personalty 


-Transfer. 


SEC 

753«- 
7532. 
7533- 
7534- 
7535- 
7536. 


Payment  for. 

Sale  of,  for  unpaid  dues. 

Paid  up,  record  of. 

Reduction  of. 

Powers. 

Emergency. 


NATURAL  GAS,  PETROLEUM  ETC. 


SBC 

7537.  Definition,  "  mining." 

7538.  Corporations  legalized. 

7539.  Capital  stock,  subscriptions  valid. 

7540.  Stock  limit. 

7541.  Emergency. 

7542.  Incorporation,  procedure. 

7543.  Corporation  in  esse,  when. 

7544.  Directory  — Quorum. 

7545.  Secretary  —  Treasurer  —  Proxy  voting . 

7546.  Capital  stock,  increase. 

7547.  Stock,  personalty  —  Transfer  —  Prohibited 

use. 

7548.  Stock,  payment  for. 

7549.  Paid  In,  record. 

7550.  Corporate  seal  —  Realty,  tenure  of — Ease- 

ments —  Eminent  domain. 

7551.  By-laws  — Records. 

7552.  Stockholder's  liability. 

7553.  Emergency. 

7554.  Eminent  domain  —  Grant  of  power— Restric- 

tions. 

7555.  Easements,  acquisition  of. 

7556.  Exercise  of  power—  Procedure. 


SBC 

7557- 
7558. 

7559- 
75w>. 
75<>i. 
7562. 

7563. 
7564. 
7565. 
7566. 
75<>7. 
7568. 
7569. 
757o- 
757*. 
7572. 
7573- 
7574. 
7575- 
7576. 


Several  claimants,  payment  of  award. 

Non  appearance  —  Vacancy  of  commis- 
sioner. 

Defects  of  title  —  Location  of  pipes. 

Emergency . 

Natural  gas,  unlawful  piping. 

Wells,  casing  etc—  Abandonment  —  Salt 
water. 

Penal  clause. 

Emergency.' 

Gas,  transportation  of—  Pipes—  Pressure. 

Natural  flow,  increase  of. 

Violation  of  act. 

Emergency. 

Service  etc.  unlawful  change. 

Appliance,  interference  with. 

Mixers,  unlawful  retention. 

Gas  escaping,  firing  of. 

Penal  clause. 

Flambeau  lights,  use  of. 

Highway  use,  times  prescribed. 

Penal  section. 


STOCK  YARDS. 

SBC  I 

7577.    Organization  hereunder — Rights  —  Powers.  | 

An  Act  to  enable  stockholders  of  companies,  corporations  or  voluntary  associations,  formed  for  the 

fmrpose  of  furnishing  fuel  or  illuminating  gas,  electric  light  or  water,  to  make  agreements  for  vot- 
ng  all  the  stock  of  such  company,  corporation  or  voluntary  association  as  a  unit  and  validating  such 
agreements  as  have  heretofore  been  made  and  declaring  an  emergency.  [Approved  and  in  force 
March  5,  1889;  S.,  1889,  p.  91. 

7509.  Stock  voting  through  trustees  —  As  a  unit.    Sec  i.  Be  it 

enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  the  subscribers 
to  the  capital  of  any  company,  corporation  or  voluntary  association,  organ- 
ized for  the  purpose  of  furnishing  natural  or  artificial  gas  for  fuel  or  for 
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illuminating  purposes,  or  for  furnishing  electric  lights  or  water  to  the  citi- 
zens of  any  village,  town  or  city  within  the  state  of  Indiana,  may,  by  writ- 
ten stipulation  at  the  time  of  making  subscriptions  to  the  capital  of  said 
company,  corporation  or  voluntary  association,  agree  with  said  company, 
corporation  or  voluntary  association,  and  with  one  another,  that  the  power 
of  holding  and  voting  said  capital  stock  may  be  irrevocably  given  to  a 
board  of  trustees,  or  a  majority  of  them,  which  said  board  of  trustees  may 
be  selected  in  such  manner  as  the  articles  of  incorporation  may  provide. 

7510.  Prior  agreements  validated.  %  2.  Be  it  further  enacted, 
That  any  such  agreement  heretofore  made  by  the  subscribers  to  the  capital 
of  any  company,  corporation  or  voluntary  association  organized  for  the 
purposes  set  forth  in  the  preceding  section,  shall  be  valid  and  binding  upon 
said  subscribers  to  the  capital  stock  and  their  assigns. 

751 1.  Emergency.  §  3.  It  is  hereby  declared  that  an  emergency  ex- 
ists for  the  immediate  taking  effect  of  this  act,  and  it  shall  be  in  full  force 
and  effect  from  and  after  its  passage. 

An  Act  to  amend  section  one  of  **  An  act  to  amend  the  fourth  and  sixth  sections  of  the  act  for  the  incor- 
poration of  manufacturing  and  mining  companies  and  companies  for  mechanical,  chemical  and  build- 
ing purposes,"  approved  May  90,  185a,  by  providing  that  any  companies  which  may  have  been  in- 
corporated in  this  state,  for  any  of  the  purposes  contemplated  in  said  act,  with  a  fixed  amount  or 
limitation  of  capital,  may  increase  the  same,  by  a  vote  of  its  stockholders,  in  the  same  manner  as  is 
provided  in  said  section  for  increasing  capital  stock,  and  providing  for  election  of  directors  and  cer- 
tain officers  and  prescribing  the  manner  of  casting  the  votes  in  such  elections,  approved  March  11, 
1861,  and  declaring  an  emergency.    [Approved  and  in  force  March  xi,  1889;  S.,  1889,  p.  379. 

7512.  [3857]  Capital  stock,  increase  of,  how.  Sec.  i.  Be  it  en- 
acted by  the  General  Assembly  of  the  State  of  Indiana^  That  said  section  one 
of  the  above  entitled  act,  being  section  3857,  R.  S.,  1881,  be  and  the  same 
is  hereby  amended  to  read  as  follows:  Section  6.  The  amount  of  capital 
stock  shall  be  fixed  by  the  company,  but  may  be  increased  by  a  vote  of  the 
stockholders  at  any  annual  meeting,  and  in  like  manner  any  company  which 
may  have  been  incorporated  in  this  state  for  any  of  the  purposes  contem- 
plated in  said  act  with  a  fixed  amount  or  limitation  of  capital  may  increase 
its  capital  stock  by  a  vote  of  the  stockholders  at  any  annual  meeting;  and 
such  capital  stock  shall  be  divided  into  shares  of  not  more  than  one  hun- 
dred dollars  each.  [See  §  75I4>  amendatory. 

7513.  Emergency.  §  2.  An  emergency  is  hereby  declared  to  exist  for 
the  immediate  taking  effect  of  this  act,  and,  the  same  shall  be  in  full  force 
from  and  after  its  passage. 

An  Act  to  amend  section  z  of  an  act  entitled  **  An  act  to  amend  an  act  to  amend  the  fourth  and  sixth 
sections  of  the  act  for  the  incorporation  of  manufacturing  and  raining  companies,  and  companies 
for  mechanical,  chemical  and  building  purposes,"  approved  May  20.  1852,  by  providing  that  any 
companies  which  may  have  been  incorporated  in  this  state  for  any  of  the  purposes  contemplated  in 
said  act,  with  a  fixed  amount  or  limitation  of  capital,  may  increase  the  same  by  a  vote  of  its  stock- 
holders, in  the  same  manner  as  is  provided  in  said  section  for  increasing  capital  stock,  and  provid- 
ing for  elecUon  of  directors  and  certain  officers,  and  prescribing  the  manner  of  casting  the  votes  in 
such  elections,  approved  March  iz,  1861,  and  declaring  an  emergency,  approved  March  11,  1889. 
[Approved  March  9,  1891;  in  force  June  10,  1891;  S.,  1891,  p.  387. 

75*4-  [3857]  Capital  stock  —  Corporate  existence  —  Increase — 
Extension.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indi- 
ana, That  section  six  of  the  above  entitled  act  be  amended  so  as  to  read  as  fol- 
lows: Section  6.  The  amount  of  capital  stock  shall  be  fixed  by  the  company, 
but  may  be  increased  by  a  vote  of  the  stockholders  at  any  annual  meeting, 
and  in  like  manner  any  company  which  may  have  been  incorporated  in  this 
state  for  any  of  the  purposes  contemplated  in  said  act,  with  a  fixed  amount 
or  limitation  of  capital,  may  increase  its  capital  stock,  and  extend  the  term 
of  its  existence  (not,  however,  to  exceed  fifty  years  from  its  first  organiza- 
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tion),  by  a  vote  of  the  stockholders  at  any  annual  meeting,  and  such  capi- 
tal stock  shall  be  divided  into  shares  of  not  more  than  one  hundred  dollars 
each:  Provided,  a  certified  copy  of  the  record  and  proceedings  of  such  meet- 
ing be  filed  in  the  office  of  the  secretary  of  the  state  of  Indiana  within  thirty 
days  thereafter.     [See  §  7514. 

An  Act  to  amend  section  seven  (7)  of  the  act  for  the  incorporation  of  manufacturing  and  mining  com- 
panies and  companies  for  mechanical,  chemical  and  building  purposes,  approved  May  90,  18^2,  by 
providing  that  any  companies  incorporated  in  this  state  for  any  of  the  purposes  contemplated  in  said 
act,  shall  not  use  its  funds  in  the  purchase  of  any  stock  in  any  other  corporation  only  upon  the  writ- 
ten consent  of  all  the  stockholders  of  the  company  desiring  to  purchase  said  stock,  and  also  the 
written  consent  of  all  the  stockholders  of  the  corporation  in  which  stock  is  sought  to  be  purchased, 
and  declaring  an  emergency.     [Approved  and  in  force  March  7,  1891;  S.,  1891,  p.  344. 

7$^  f38,58l  Stock,  personal  estate  —  Transfer  of  —  Purchase 
of  Stock  of  another  company.  Sec.  i.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Indiana %  That  said  section  seven  of  the  above  en- 
titled act,  being  section  3858  R.  S.  1881,  be  and  the  same  is  hereby  amended 
to  read  as  follows:  Section  7.  The  stock  of  such  company  shall  be  deemed 
personal  estate,  and  when  fully  paid  in  shall  be  transferable  in  such  manner 
as  the  by-laws  may  prescribe.  Such  company  shall  not  use  its  funds  in  the 
purchase  of  stock  in  any  other  corporation  only  upon  the  written  consent 
of  all  the  stockholders  of  the  company  desiring  to  purchase  said  stock,  and 
also  the  written  consent  of  all  the  stockholders  of  the  corporation  in  which 
stock  is  sought  to  be  purchased. 

7516.  Emergency.  §  2.  An  emergency  is  hereby  declared  to  exist  for 
the  immediate  taking  effect  of  this  act,  and  the  same  shall  be  in  force  from 
and  after  its  passage. 

An  Act  requiring  corporations,  companies,  associations,  firms  and  persons  engaged  in  mining  or  manu- 
facturing in  this  state  to  pay  their  employes  once  every  two  weeks,  in  lawful  money  of  the  United 
States;  prohibiting  the  issue  or  circulation  of  scrip*  regulating  the  sale  of  merchandise  and  supplies 
by  employer  to  employe,  and  providing  penalties  for  violation.  [Approved  March  5, 1891 ;  in  force 
June  10,  1891;  S.,  1891,  p.  108. 

7517.  Employe,  payment  of — Bi-weekly.  Sec.  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana,  That  every  corporation,  asso- 
ciation, company,  firm  or  person  engaged  in  this  state  in  mining  coal,  ore 
or  other  mineral,  or  quarrying  stone,  or  in  manufacturing  iron,  steel,  lum- 
ber, staves,  heading,  barrels,  brick  tile,  machinery,  agricultural  or  mechan- 
ical implements  or  any  article  of  merchandise  shall  pay  each  employe  of 
such  corporation,  association,  company,  firm  or  person  at  least  once  every 
two  weeks  the  amount  due  such  employe  for  labor,  and  such  payment  shall 
be  in  lawful  money  of  the  United  States,  and  any  contract  to  the  contrary 
shall  be  void. 

7518.  Failure  to  pay— Misdemeanor.  §  2.  That  any  person,  co- 
partnership, corporation  or  association,  or  any  member,  agent  or  employe 
thereof,  who  shall  publish,  issue  or  circulate  any  check,  card  or  other  paper 
which  is  not  commercial  paper  payable  at  a  fixed  time  in  any  bank  in  this 
state,  at  its  full  face  value  in  lawful  money  of  the  United  States,  with  8 
per  cent,  interest  or  by  bank  check  or  currency  issued  by  authority  of  the 
United  States  government,  to  any  employe  of  such  person,  copartnership, 
corporation,  or  association,  in  payment  for  any  work  or  labor,  done  by  such 
employe  or  in  payment  for  any  labor  contracted  to  be  done  by  such  em- 
ploye shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall 
be  fined  in  any  sum  not  more  than  one  hundred  dollars. 

7319.  Corporation  stores  —  Sale  to  employe.  §  3.  It  shall  be  un- 
lawful for  any  corporation,  company,  association,  firm  or  person,  described 
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in  section  one  of  this  act,  or  the  officers  and  agents  of  such  to  sell,  either 
directly  or  indirectly,  to  any  employe  of  such  corporation,  company,  asso- 
ciation, firm  or  person  any  merchandise  or  supplies  at  a  higher  price  than 
such  merchandise  or  supplies  are  sold  by  such  corporation,  company,  asso- 
ciation, firm  or  person  to  others  for  cash. 

7520.  Penal  clause.  §  4.  Every  corporation,  company,  association, 
firm  or  person  who  shall  fail,  after  demand  of  payment  has  been  made,  to 
pay  employes  for  their  ^bor,  in  conformity  with  the  provisions  of  this  act, 
shall  be  liable  to  such  employe  for  the  full  value  of  his  labor,  to  which  shall 
be  added  a  penalty  of  one  dollar  for  each  succeeding  day,  not  exceeding 
double  the  amount  of  wages  due,  and  a  reasonable  attorney's  fee  to  be  re- 
covered in  a  civil  action  and  collectible  without  relief  from  valuation  and 
appraisement  laws. 

7521.  Penalty  — Wrongful  charge.  §  5.  Every  corporation,  com- 
pany,  association,  firm  or  person  who  violate  any  of  the  provisions  of  sec- 
tion three  (3)  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor  and, 
upon  conviction,  shall  be  fined  in  any  sum  not  less  than  five  nor  more  than 
one  hundred  dollars. 

7522.  Liens  not  affected.  §  6.  This  act  shall  not,  in  any  way,  affect 
the  liens  of  laborers  as  now  secured  to  them  by  the  laws  of  this  state. 

7523.  Repealing  Clause.  §7.  All  acts,  and  parts  of  acts  inconsistent 
with  any  of  the  provisions  of  this  act  are  hereby  repealed  to  the  extent  of 
such  inconsistency. 

HEALTH  RESORT  — CHEMICALS  AND  MEDICINES. 

An  Act  authorizing  the  organization  of  corporations  to  conduct  health  resorts,  hospitals  and  sanitari- 
ums, to  manufacture  and  sell  chemicals  and  medicines,  to  sell  mineral  waters,  and  to  purchase  land; 
for  such  purpose  or  purposes  and  declaring  an  emergency.  [Approved  and  in  force  March  5,  1889s 
S.,  1889,  p.  95. 

7524.  Health  resorts  —  Medicine  and  chemicals  etc.  —  Incor- 
poration authorized  —  Formation  —  Incorporation  —  Directory. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
whenever  three  or  more  persons  may  desire  to  form  a  company  or  corpora- 
tion to  carry  on  or  conduct  a  health  resort,  hospital  or  sanitarium,  to  manu- 
facture and  sell  chemicals  and  medicines,  and  to  sell  mineral  waters  and 
to  such  uses  or  ends  to  purchase  lands,  they  shall  make,  sign  and  acknowl- 
edge before  some  officer  authorized  to  take  acknowledgments  of  deeds,  a 
certificate  in  writing;  which  certificate  shall  state  the  corporate  name  adopted 
by  the  company,  the  object  or  objects  of  its  formation,  the  amount  of  capi- 
tal stock,  the  term  of  its  existence  (not,  however,  to  exceed  sixty  years), 
the  number  of  directors  and  their  names,  and  who  shall  manage  the  affairs 
of  such  company  for  the  first  year,  and  the  name  of  the  county  and  of  the 
town,  if  town  there  be,  in  which  its  operations  are  to  be  carried  on;  and 
file  the  same,  or  a  copy  duly  certified  by  the  clerk  of  the  circuit  court  to 
be  such,  in  the  office  of  the  recorder  of  such  county,  which  shall  be  placed 
upon  the  record,  and  a  copy  thereof  in  the  office  of  the  secretary  of  state. 

7525.  Incorporation  complete,  when.  §  2.  When  the  certificate  shall 
have  been  filed  as  aforesaid,  the  persons  who  shall  have  signed  and  acknowl- 
edged the  same,  and  their  successors,  shall  be  a  body  politic%and  corporate. 

7526.  Lands,  tenure  of—  Limitations.  §  3.  All  corporations  or- 
ganized under  this  act,  and  carrying  on  business  in  this  state,  may  take, 
hold  and  convey  so  much  real  estate  as  may  be  necessary  to  carry  on  its 
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business,  not  to  exceed  one  hundred  acres,  and  may  also  take  and  hold  such 
real  estate  as  may  be  mortgaged  to  it  to  secure  any  debt,  not  to  exceed  in 
value  the  sum  of  fifty  thousand  dollars. 

7527.  Directors— Quorum— President.  §  4.  The  business  of  such 
company  shall  be  managed  by  not  less  [than]  three  nor  more  than  eleven 
directors,  who  shall  be  stockholders  therein  and  residents  of  the  United 
States,  a  majority  of  whom  shall  also  be  residents  of  the  state  of  Indiana, 
and  a  majority  of  the  directors  chosen  shall  be  a  quorum;  such  directors, 
after  one  year  from  the  organization  of  the  company,  shall  be  elected  by 
the  stockholders  annually,  and  the  directors  thus  chosen  or  first  appointed 
shall  elect  the  president  thereof. 

7528.  Secretary  and  treasurer— Oath.  §  5.  The  directors  of  such 
company  shall  annually  elect  a  secretary  and  treasurer,  who  shall  respect- 
ively give  bond  with  security,  as  shall  be  required  by  the  by-laws,  and 
be  sworn  to  the  faithful  discharge  ot  the  duties  assigned  to  each  of  them: 
Provided,  that  said  directors  may,  if  they  deem  proper,  elect  one  person  to 
discharge  the  duties  of  secretary  and  treasurer.  Absent  stockholders  may 
vote  by  proxy,  and  each  share  of  stock  shall  entitle  the  owner  thereof  to 
one  vote.  All  officers  shall  serve  until  their  successors  are  elected  and 
qualified. 

7529.  Capital  stock.  §  6.  The  amount  of  capital  stock  shall  be  fixed 
by  the  company,  but  maybe  increased  by  a  vote  of  the  stockholders  at  any 
annual  meeting;  and,  in  like  manner  any  company  which  may  have  been 
incorporated  in  this  state  for  any  of  the  purposes  contemplated  in  said  act, 
with  a  fixed  amount  or  limitation  of  capital,  may  increase  its  capital  stock 
by  a  vote  of  the  stockholders  at  any  annual  meeting,  and  such  capital  stock 
shall  be  divided  into  shares  of  not  more  than  fifty  dollars  each. 

7530.  Stock  personalty— Transfer.  §  7.  The  stock  of  such  company 
shall  be  deemed  personal  estate,  and  shall  be  transferable  in  such  manner 
as  the  by-laws  may  prescribe. 

7531.  Stock,  payment  for.  §  8.  The  capital  stock,  as  fixed  by  such 
company,  may  be  paid  in  money  or  property,  and  shall  be  paid  within  eigh- 
teen months  from  the  time  of  the  incorporation  in  such  instalments  and  in 
such  manner  as  the  by-laws  of  the  company  may  assess  or  direct:  Provided, 
however,  that  when  stock  is  paid  in  property  the  articles  of  incorporation 
shall  recite  such  fact. 

7532.  Stock,  sale  of,  for  unpaid  sums.  §  9.  If  the  proprietor  of  any 
share  shall  fail  to  pay  the  sum  assessed  thereon  for  the  period  of  thirty  days 
after  the  time  appointed  for  the  payment  thereof,  the  treasurer  of  the  com- 
pany may  bring  suit  for  the  recovery  of  the  same;  or,  by  giving  three  weeks' 
notice  in  a  newspaper  printed  in  the  county,  if  any  (otherwise  by  posting 
such  notices  in  three  or  more  public  places),  may  sell  at  public  auction  a 
sufficient  number  of  shares  of  such  delinquent  proprietor  to  pay  all  assess- 
ments due  from  him,  with  all  necessary  and  incidental  charges;  and  a  deed 
of  the  shares  so  sold  shall  transfer  the  same  to  the  purchaser  and  entitle 
him  to  a  certificate  therefor. 

7533-  Stock  paid  up,  certificate  recorded.  §  10.  The  president 
and  directors,,  within  thirty  days  after  the  payment  of  the  last  instalment 
of  the  capital  stock,  shall  make  a  certificate  stating  the  amount  of  capital 
so  fixed  and  paid  in  and  how  paid;  which  certificate  shall  be  signed  by  the 
president  and  a  majority  of  the  directors;   and  they  shall,  within  the  said 
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thirty  days,  file  the  same  for  record  in  the  office  of  the  clerk  of  the  circuit 
court  in  the  proper  county.  If  said  capital  stock  shall  have  been  increased, 
as  provided  in  section  six,  and  the  last  instalment  of  such  additional  stock 
is  paid  in,  then  such  officers,  within  the  time  named,  shall  make  a  certifi- 
cate and  cause  it  to  be  recorded  as  above. 

7534-  Stock,  reduction  of.  §  n.  Every  such  company  may,  by  a 
vote  of  its  stockholders,  at  any  meeting  called  for  that  purpose,  reduce  the 
capital  stock  of  the  same.  In  such  case,  a  certified  copy  of  the  vote  shall, 
within  thirty  days  thereafter,  be  filed  in  the  office  of  the  clerk  of  the  circuit 
court  in  which  the  original  certificate  was  filed;  and  the  same  shall,  in  like 
manner,  be  recorded;  and  also  a  duplicate  of  the  same  in  the  office  of  the 
secretary  of  state;  and,  in  default  thereof,  the  directors  of  such  company 
shall  be  jointly  and  severally  liable  for  the  debts  contracted  after  the  said 
thirty  days  and  before  the  record  of  such  vote. 

7535*  Powers,  §12.  Every  corporation  organized  under  this  act  shall 
have  full  power  and  authority,  from  time  to  time,  to  borrow  or  raise  money 
upon  its  own  credit  for  the  purpose  of  accomplishing  the  end  for  which  the 
corporation  is  organized;  and,  as  means  of  borrowing  or  raising  money  and 
as  evidence  of  the  transaction,  such  company  may  issue  its  corporate  bonds 
or  promissory  notes,  and  to  secure  the  payment  of  such  bonds  or  notes,  with 
interest,  may  mortgage  any  or  all  of  its  property,  including  its  franchise,  and 
may  by  its  president,  or  other  officers  or  agents  dispose  of,  or  sell  or  nego- 
tiate such  bonds  or  notes,  at  such  times  and  at  such  places  within  or  with- 
out this  state,  and  at  such  rate  and  for  such  prices,  as  in  the  opinion  of 
such  company  will  best  advance  its  interest. 

7536.  emergency.  §  13.  An  emergency  existing  for  the  immediate 
taking  effect  of  this  act,  the  same  shall  be  in  force  from  and  after  its  passage. 

NATURAL  GAS,  PETROLEUM  ETC. 

An  Act  declaratory  of  the  meaning  and  effect  of  the  word  "  mining  "  as  used  in  chapter  thirty-five  (35) 
of  the  Revised  Statutes  of  Indiana,  now  in  force,  on  the  subject  of  corporations—  manufacturing  and 
mining  companies;  to  legalize  companies  heretofore  organized,  under  the  provisions  of  said  chapter. 
for  the  purpose  of  drilling,  sinking  and  operating  wells  for  the  production  and  sale  of  natural  gas  and 
petroleum  and  to  validate  the  acts  and  contracts  of  such  company  and  association  heretofore  organ- 
ized, supplemental  to  said  act  and  declaring  an  emergency.  [Approved  and  in  force  February  23, 
1889;  S.,  1889,  P-  38. 

Whereas,  certain  persons  have  formed  companies,  corporations  and  asso- 
ciations to  carry  on  the  business  of  mining,  drilling,  sinking  and  operating 
wells  for  petroleum  and  natural  gas  and  selling  the  same  and  for  the  pur- 
pose of  manufacturing  petroleum  and  other  minerals  into  gas,  for  fuel  and 
light,  and  doubts  are  entertained  as  to  whether  corporations,  companies 
and  associations  so  formed  are  valid  corporations  and  associations,  under 
the  provisions  of  said  chapter  35  of  said  Revised  Statutes  ;  now,  therefore, 

7537.  Definition — "  Mining."  Sec.  i.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Indiana,  That  it  was  and  is  the  intent  and  mean- 
ing of  said  word  "  mining,"  as  used  in  said  chapter,  to  cover  and  include 
the  sinking,  drilling,  boring  and  operating  wells  for  petroleum  and  natural 
gas. 

7538.  Corporations  existing  legalized.  §  2.  All  companies  here- 
tofore organized  for  the  purpose  of  drilling,  sinking  and  operating  wells  for 
the  production  and  sale  of  natural  gas  and  petroleum,  where  the  capital 
stock  does  not  exceed  two  million  of  dollars,  are  and  shall  be  deemed  to 
be  valid  companies  and  corporations  under  and  subject  to  all  the  liabilities* 
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and  with  all  the  rights  and  powers  conferred  by  the  provisions  of  said 
chapter  thirty-five  (35). 

7539.  Capital  stock  — Subscriptions  valid.  §3.  All  subscriptions 
to  the  stock  or  capital  of  any  such  company,  corporation  or  association 
and  all  contracts  made  with  them,  and  all  bonds,  notes,  mortgages,  certifi- 
cates or  other  forms  of  indebtedness  heretofore  or  hereafter  incurred,  en- 
tered into  or  issued  by  such  company,  corporation  or  association,  shall  be 
and  [are]  held  to  be  valid  and  binding  upon  said  company,  corporation  or 
association. 

7540.  Capital  stock  —  Limit  of.  §  4.  That  the  capital  stock  of  any 
company,  corporation  or  association  to  carry  on  the  business  of  mining,  or 
drilling,  sinking  and  operating  wells  for  petroleum  and  natural  gas,  or  sell- 
ing the  same,  or  for  the  purpose  of  manufacturing  petroleum  and  other 
minerals  into  gas  for  fuel  and  light,  which  company,  corporation  or  asso- 
ciation is  or  shall  hereafter  be  incorporated  under  said  chapter  thirty-five 
(35)  of  the  Revised  Statutes  of  Indiana,  shall  not  exceed  two  million  of 
dollars:  Provided,  that  no  suits  now  pending,  or  the  rights  of  the  parties 
litigant  thereto,  shall  be  affected  by  the  provisions  of  this  act. 

7541.  Emergency.  §5.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  the  same  shall  be  in  full  force  and  effect  from 
and  after  its  passage. 

An  Act  to  authorize  the  formation  of  corporations  for  the  purpose  of  laying  pipe  lines  and  transporting 
petroleum.    [Approved  and  in  force  March  6, 1891;  S.,  1891,  p.  301. 

7542.  Incorporation  authorized— Articles  of  association— Cer- 
tificate of  incorporation.  Sec.  1.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Indiana,  Whenever  three  or  more  persons  desire  to  form  a 
company  to  lay  on,  over  or  underneath  the  ground,  iron  pipes  or  tubes,  to 
erect  pumps  and  pump  stations  and  tanks  for  storing  oil,  and  also  to  erect 
telegraph  lines  along  said  line  or  lines  of  pipes  and  to  carry  on  by  means 
thereof  the  business  of  transporting  and  storing  petroleum,  they  shall  make, 
sign  and  acknowledge,  before  some  officer  capable  to  take  acknowledg- 
ments of  deeds,  a  certificate  in  writing  which  shall  state  the  corporate  name 
adopted  by  the  company,  the  object  of  its  formation,  the  amount  of  capital 
stock,  the  term  of  its  existence  (not,  however,  to  exceed  fifty  years),  the 
number  of  directors  and  their  names,  who  shall  manage  the  affairs  of  such 
company  for  the  first  year,  and  the  names  of  the  counties  in  which  its  ope- 
rations are  to  be  carried  on,  and  the  county  where  its  principal  office  shall 
be  located,  and  file  the  same  in  the  office  of  the  recorder  of  such  county, 
which  shall  be  placed  upon  the  record,  and  a  duplicate  thereof  in  the  office 
of  the  secretary  of  state. 

7543.  Corporation  in  esse,  when.  §  2.  When  the  certificate  shall 
have  been  filed,  as  aforesaid,  the  persons  who  shall  have  signed  and  ac- 
knowledged the  same,  and  their  successors,  shall  be  a  body  politic  and  cor- 
porate, and  by  their  corporate  name,  may  take,  hold  and  convey  real  estate 
necessary  to  carry  on  the  operations  named  in  such  certificate, 

7544.  Directory  — Quorum.  §  3.  The  business  of  such  company 
shall  be  managed  by  not  less  than  three  nor  more  than  eleven  directors, 
who  shall  be  stockholders  therein  and  residents  of  the  United  States;  and 
a  majority  of  the  directors  chosen  shall  be  a  quorum.  Such  directors,  af- 
ter one  year  from  the  organization  of  the  company,  shall  be  elected  by  the 


Digitized  by  VjOOQIC 


425  Natural  Gas,  Petroleum  etc.      §§  7545-7550 

stockholders  annually,  and  the  directors  thus  chosen  or  appointed  shall 
elect  the  president  thereof. 

7545.  Secretary— Treasurer— Proxy  voting.  §  4.  The  directors 
of  such  company  shall  annually  elect  a  secretary  and  treasurer,  who  shall 
respectively  give  bond  with  security,  as  shall  be  required  by  the  by-laws, 
and  be  sworn  to  the  faithful  discharge  of  the  duties  assigned  to  each  of 
them:  Provided,  that  said  directors  may,  if  they  deem  proper,  elect  one 
person  to  discharge  the  duties  of  secretary  and  treasurer.  Absent  stock- 
holders may  vote  by  proxy,  and  each  share  of  stock  shall  entitle  the  owner 
to  one  vote.  All  officers  shall  serve  until  their  successors  are  elected  and 
qualified. 

7546.  Capital  stock  — Increase.  §  5.  The  amount  of  capital  stock 
shall  be  fixed  by  the  company,  but  may  be  increased  by  a  vote  of  the  stock- 
holders at  any  annual  meeting;  and  in  like  manner  any  company  which 
may  have  been  incorporated  in  this  state  for  any  of  the  purposes  contem- 
plated in  said  act  with  a  fixed  amount  or  limitation  of  capital,  may  increase 
its  capital  stock  by  a  vote  of  the  stockholders  at  any  annual  meeting,  and 
such  capital  stock  shall  be  divided  into  shares  of  not  more  than  fifty  dollars 
each. 

7547.  Stock,  personalty  —  Transfer  —  Prohibited  use.  §  6.  The 
stock  of  such  company  shall  be  deemed  personal  estate;  and,  when  fuHy 
paid  in,  shall  be  transferable  in  such  manner  as  the  by-laws  may  prescribe. 
Such  company  shall  not  use  its  funds  in  the  purchase  of  stock  in  any  other 
corporation. 

7548.  Stock,  payment  for.  §  7.  The  capital  stock,  as  fixed  by  such 
company,  shall  be  paid  into  the  treasury  thereof,  within  eighteen  months 
from  the  incorporation  of  the  s  ame,  in  such  instalments  as  the  by-laws  of 
the  company  assess  and  direct. 

7549.  Capital  paid  in,  certificate  —  Record  of.  §  8.  The  president 
and  directors,  within  thirty  days  after  the  payment  of  the  last  instalment  of 
the  capital  stock,  shall  make  a  certificate  stating  the  amount  of  the  capital 
so  fixed  and  paid  in,  which  certificate  shall  be  signed  by  the  president  and 
a  majority  of  the  directors  ;  and  they  shall,  within  the  said  thirty  days,  file 
the  same  for  record  in  the  office  of  the  clerk  of  the  circuit  court  in  the  proper 
county.  If  said  capital  stock  shall  have  been  increased,  as  provided  in  sec- 
tion 5,  and  the  last  instalment  of  such  additional  stock  is  paid  in,  then  such 
officers,  within  the  time  named,  shall  make  a  like  certificate  and  cause  it  to 
be  recorded  as  above. 

7550.  Corporate  seal  —  Realty,  tenure  of—  Easements,  acqui- 
sition—  Eminent  domain,  exercise  of.  §  9.  Such  company  shall 
have  a  common  seal  and  the  same  alter  and  change  at  pleasure.  It  shall 
have  power  to  acquire,  by  purchase  or  otherwise,  hold  and  convey  such 
real  estate  and  personal  estate  as  may  be  necessary  and  proper  for  the  pur- 
pose of  erecting  and  keeping  in  repair  its  lines  of  pipes  and  telegraph  and 
tanks  and  buildings  requisite  for  their  operation.  Said  corporation  may 
continue  for  a  time  not  exceeding  fifty  years.  Such  corporation  shall  have 
power  to  acquire  such  real  estate  and  rights  of  way  as  may  be  necessary 
for  the  uses  and  purposes  herein  contemplated  in  the  mode  provided  in 
the  act  approved  February  20,  1889,  authorizing  natural  gas  companies  to 
appropriate  and  condemn  real  estate  as  fully  as  if  all  that  part  of  said  act 
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following  the  first  paragraph  of  the  first  section  and  excluding  the  seventh 
section  were  incorporated  and  made  a  part  hereof.     [See  §§  7554  et  seQ* 

7551.  By-laws  — Records.  §  io.  The  board  of  directors  shall  pro- 
vide a  code  of  by-laws  for  the  government  of  the  corporation  and  the  man- 
agement of  its  business ;  and  shall  cause  to  be  kept  a  fair  record  of  its 
proceedings  in  a  book  provided  for  that  purpose;  and  such  record,  or  copies 
duly  attested  by  the  secretary,  may  be  read  in  evidence  when  the  interests 
of  said  corporation  are  concerned. 

7552.  Stockholder's  liability.  §11.  Every  stockholder  shall  be  liable 
in  his  individual  capacity  for  any  contract,  debt  or  engagement  of  such  com- 
pany to  an  amount  over  and  above  his  stock  equal  to  the  amount  of  par  value 
of  his  stock. 

7553.  Emergency.  §  12.  An  emergency  existing  therefor,  this  act 
shall  take  effect  and  be  in  force  from  and  after  its  passage. 

An  Act  to  authorize  companies  organized  for  the  purpose  of  drilling  and  mining  for  petroleum  or  nat- 
ural gas  and  marketing  the  same  to  appropriate  and  condemn  real  estate  and  declaring  an  emer- 
gency.   [Approved  and  in  force  February  ao,  1889;  S.,  1889,  p.  aa. 

7554.  Powers  and  restrictions  —  Requirements — Possession 

of.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana, 
That  whenever  any  company,  corporation  or  voluntary  association,  incor- 
porated under  the  laws  of  the  state  of  Indiana,  or  which  may,  hereafter,  be 
incorporated  thereunder,  for  the  purpose  of  drilling  and  mining  for  petro- 
leum or  natural  gas,  or  otherwise  acquiring  gas  or  petroleum  wells  and  the 
products  thereof,  and  to  furnish  the  same  to  its  patrons  for  use  within  this 
state,  and  by  manufacture  to  convert  the  same  into  gas  for  fuel  and  illumi- 
nating purposes,  and  other  articles  of  commerce,  shall  desire  to  dig  trenches 
and  lay  pipes  for  the  purpose  of  conducting  gas  to  its  patrons  within  this 
state,  or  conducting  gas  from  its  wells,  or  wells  leased  by  it,  or  from  its 
manufactory  to  any  point  within  this  state,  such  company,  corporations  or 
voluntary  associations  shall  possess  the  powers,  be  subject  to  the  liabilities 
and  restrictions  expressed  in  the  following: 

Survey  for  pipe  etc.  route.  First.  To  cause  such  examination  and 
surveys  as  may  be  necessary  to  the  selection  of  the  most  advantageous 
routes  for  the  said  trenches  and  pipes,  and  for  such  purposes,  by  their  offi- 
cers, agents  and  servants,  to  enter  upon  the  lands  and  waters  of  any  person; 
but,  subject  to  responsibility  for  any  damages  which  they  shall  do  thereto. 

Lands,  acquired  by  donation  or  grant.  Second.  To  receive,  hold 
and  take  such  voluntary  grants  and  donations  of  real  estate  and  other  prop- 
erty as  shall  be  made  to  it  to  aid  in  the  construction,  maintenance  and  ac- 
commodation of  such  trenches  and  pipes;  but,  the  real  estate  thus  received 
by  voluntary  grants  shall  be  held  and  used  for  the  purposes  of  such  grants 
only. 

Easements  acquire  and  use.  Third.  To  purchase,  and  by  volun- 
tary grants  and  donations  receive  and  take,  and  by  its  officers,  engineers, 
surveyors  and  agents  enter  and  acquire  an  easement  in. and  upon  and  take 
possession  of  and  use  all  such  land  and  real  estate  and  other  property  as 
may  be  necessary  for  the  construction  and  maintenance  of  the  said  trenches 
and  pipes,  and  other  accommodations  necessary  to  accomplish  the  objects 
for  which  the  company,  corporation  or  voluntary  association  is  created;  but, 
not  until  the  compensation  to  be  made  therefor  as  agreed  upon  by  the 
parties,  or  ascertained  as  hereinafter  prescribed,  shall  have  been  paid  to  the 
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owner  or  owners  thereof  or  deposited  as  hereinafter  directed,  unless  the 
consent  of  such  owner  be  given  to  enter  into  possession. 

Trenches  etc.,  lay —  Capacity.  Fourth.  To  locate  and  lay  out  and 
construct  its  said  trenches,  not  exceeding  one  rod  in  width  for  a  single  pipe 
line,  and  to  construct  the  same  ;  said  trenches  and  pipe  lines  in  all  cases 
to  be  laid  at  such  depth  as  not  to  interfere  with  the  tillage  of  the  soil;  or 
the  existing  drainage,  and  the  soil  taken  from  said  trenches  shall  be  re- 
turned with  the  top  soil  on  top  as  originally  found ;  said  company,  cor- 
poration or  voluntary  association  to  have  the  right  to  enter  and  go  upon 
said  right  of  way  by  its  officers  and  agents  without  hindrance,  for  the  pur- 
pose of  digging  said  trenches  and  laying  said  pipe,  inspecting,  operating 
and  repairing  the  same. 

Trenches  dig — Pipe  lines  lay  —  Along  highways,  when — 
Roads  restore.  Fifth.  To  dig  its  trenches,  to  lay  its  pipe  lines  over, 
across  or  under  any  stream  of  water,  watercourse,  road,  highway  or  rail- 
road, so  as  not  to  interfere  with  the  free  use  of  the  same,  which  the  route 
thereof  shall  intersect,  in  such  manner  as  to  afford  security  for  life  or  prop- 
erty. And,  wherever  the  board  of  county  commissioners  of  the  proper 
county  shall  so  direct,  said  trenches  and  pipe  lines  may  be  constructed  and 
laid  along  the  right  of  way  of  any  road  or  highway;  but,  in  all  cases  where 
said  trenches  or  pipe  lines  shall  be  laid  across,  upon  or  along  any  gravel 
road,  road  or  highway  thus  intersected,  said  company,  corporation  or  vol- 
untary association  shall  immediately  upon  the  laying  of  any  such  pipe  re- 
store the  same  to  its  former  state,  or  in  a  sufficient  manner  not  to  have  un- 
necessarily impaired  its  usefulness  or  injured  its  franchises. 

Trencn  lines  change.  Sixth.  To  purchase  or  acquire  easements  in 
and  upon  lands;  and  it  may  change  the  line  of  its  said  trenches  and  pipe 
lines  whenever  a  majority  of  the  directors  shall  so  determine. 

7555-  Easement,  acquisition  under  §  7556.  §  2.  Whenever  any 
such  company,  corporation  or  voluntary  association  is  unable  to  agree 
with  the  owner  or  owners  about  the  purchase  of  any  real  estate  in  any 
county  required  for  the  construction  of  its  trenches  and  the  laying  of  the 
mains  and  connecting  pipes,  it  shall  have  the  right  to  acquire  an  easement 
in  and  upon  the  same  in  the  manner  and  by  the  special  proceedings  pre- 
scribed in  this  act. 

7556.  Eminent  domain  —  Exercise  of  power— Procedure. 
§  3.  Such  company,  corporation  or  voluntary  association  is  hereby  author- 
ized to  enter  upon  any  land  for  the  purpose  of  examining  and  surveying 
its  line  for  trenches  and  pipe  lines,  and  may  acquire  an  easement  in  and 
upon  so  much  thereof  as  may  be  deemed  necessary  for  its  said  trenches, 
not  exceeding  one  rod  in  width  for  any  single  pipe  line.  The  company, 
corporation  or  voluntary  association  shall  forthwith  deposit  with  the  clerk 
of  the  circuit  or  other  court  of  record  in  the  county  where  the  line  lies,  a 
description  of  the  rights  and  interest  intended  to  be  appropriated,  and 
an  easement  in  such  land,  rights  and  interest  shall  belong  to  such  com- 
pany, corporation  or  voluntary  association  to  use  for  the  purpose  specified, 
by  making  or  tendering  payment  as  hereinafter  provided.  The  company, 
corporation  or  voluntary  association  may,  by  its  directors,  purchase  any 
such  lands,  right  of  way  or  interest  of  the  owner  of  such  land,  or  in  case  the 
same  is  owned  by  a  person  insane  or  an  infant,  at  a  price  to  be  agreed  upon 
by  the  regularly  constituted  guardian  of  said  insane  person  or  infant,  if  the 
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same  shall  be  approved  by  the  court  in  which  the  description  aforesaid 
shall  be  filed;  and,  on  such  agreement  and  approval,  the  owner  or  guar- 
dian, as  the  case  may  be,  shall  convey  the*  easement  or  right  of  way  upon 
the  said  premises  so  purchased,  to  such  company,  corporation  or  voluntary 
association,  and  the  deed  when  made  shall  be  valid  in  law.  If  the  com- 
pany, corporation  or  voluntary  association  shall  not  agree  with  the  owner 
of  the  land  "or  with  his  guardian  if  the  owner  is  incapable  of  contracting," 
touching  the  damages  sustained  by  such  owner,  such  company,  corporation 
or  voluntary  association  shall  deliver  to  such  owner  or  guardian  within  the 
county  a  copy  of  such  instrument  of  appropriation.  If  the  owner,  "or  his 
guardian  in  case  such  owner  is  incapable  of  contracting,"  be  unknown, 
or  do  not  reside  within  the  county,  such  company,  corporation  or  volun- 
tary association  shall  publish  in  some  newspaper  of  general  circulation 
in  the  county,  for  the  term  of  three  weeks,  an  advertisement  reciting  the 
substance  of  such  instrument  of  appropriation.  Upon  filing  such  act  of 
appropriation,  and  the  delivery  of  such  copy  or  making  of  such  publica- 
tion, the  circuit  court  or  other  court  of  record  in  the  county  where  the  land 
lies,  or  any  judge  thereof  in  vacation,  upon  the  application  of  either  party, 
shall  appoint  by  warrant  three  disinterested  freeholders  of  said  county  to 
appraise  the  damages  which  the  owner  of  the  land  may  sustain  by  such  ap- 
propriation. Such  appraisers  shall  be  duly  sworn.  They  shall  consider 
the  injury  which  such  owner. may  sustain  by  reason  of  such  trenches  and 
pipe  lines,  and  shall  forthwith  return  their  assessment  of  damages  to  the 
clerk  of  such  court,  setting  forth  the  value  of  the  property  taken  or  injury 
done  to  the  property,  "  which  they  shall  assess  to  the  owner  or  owners 
separately/'  to  be  by  him  filed  and  recorded.  Thereupon  said  company, 
corporation  or  voluntary  association  shall  pay  to  such  clerk  the  amount 
thus  assessed,  or  tender  the  same  to  the  party  in  whose  favor  the  damages 
are  awarded  or  assessed.  On  making  payment  or  tender  thereof  in  the 
manner  herein  required,  it  shall  be  lawful  for  such  company,  corporation 
or  voluntary  association  to  hold  the  interest  in  said  lands  or  material  so  ap- 
propriated for  the  uses  aforesaid:  Provided,  first,  that  any  person  aggrieved 
by  the  action  or  assessment  of  any  appraisers  appointed  under  this  act  may 
appeal  therefrom  to  the  circuit  court  of  their  county  under  the  same  pro- 
visions and  subject  to  the  same  restrictions  as  provided  for  in  cases  of  ap- 
peals from  assessments  under  the  laws  of  this  state  for  the  appropriation 
of  real  estate  for  rights  of  way  of  railroads,  as  provided  by  an  act  of  the 
general  assembly  of  the  state  of  Indiana  in  force  May  the  6th,  1853,  and 
all  acts  amendatory  thereof :  And,  provided,  further,  that  nothing  in  this  act 
contained  shall  in  any  manner  abridge  or  impair  the  rights  of  incorporated 
towns  and  cities,  by  their  respective  councils,  boards  of  aldermen  or  boards 
of  trustees,  to  grant  to  such  corporations  or  companies  the  privilege  to  use 
and  occupy  the  streets  and  alleys  of  such  cities  and  towns  for  the  purpose 
of  laying  mains  for  conveying  gas  to  their  patrons. 

7557.  Several  claimants  —  Award  paid  in  to  court.  §  4.  If  there 
are  diverse  or  conflicting  claimants  to  the  money,  or  any  part  of  it,  to  be  paid 
as  compensation  for  the  real  estate  taken,  the  court  may  direct  the  money 
to  be  paid  in  to  said  court  by  said  company,  corporation,  or  voluntary  asso- 
ciation, until  it  can  determine  who  is  entitled  to  the  same,  and  shall  direct  to 
whom  the  same  shall  be  paid,  and  may,  in  its  discretion,  order  a  reference  to 
ascertain  the  facts  on  which  said  determination  and  order  are  to  be  made. 
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7558.  Persons  not  appearing,  represented,  how  —  Vacancy  of 
commissioner.  §  5.  The  court  shall  appoint  some  competent  attorney 
to  appear  for  and  protect  the  rights  of  any  party  in  interest,  who  is  unknown 
and  who  has  not  appeared  in  the  proceedings  by  an  attorney  or  agent.  The 
court  shall  also  have  power,  at  any  time,  to  amend  any  defect  or  informality 
in  any  of  the  special  proceedings  authorized  by  this  act  as  may  be  neces- 
sary, or  to  cause  new  parties  to  be  added,  and  to  direct  such  further  notice 
to  be  given  to  any  party  in  interest  as  it  deems  proper,  and  also  to  appoint 
other  commissioners  in  the  place  of  any  who  shall  die,  or  refuse  or  neglect 
or  be  unable  lo  serve  or  who  may  leave  or  be  absent  from  the  state. 

7559.  Defects  of  title  —  Location  of  pipe.  §  6.  At  any  time  after  an 
attempt  to  acquire  title  by  appraisement  of  damages  or  otherwise,  if  it  shall 
be  found  that  the  title  thereby  attempted  to  be  acquired  is  defective,  the 
company,  corporation  or  voluntary  association  rqay  proceed  anew  to  acquire 
or  perfect  the  same  in  the  same  manner  as  if  no  appraisal  had  been  made: 
Provided,  that  the  provisions  of  this  act  shall  not  be  construed  to  give  to 
any  person,  corporation  or  association  the  right  to  enter  upon  lands,  and 
dig,  or  prospect  for  natural  gas,  or  oil,  or  to  take  any  lands  for  the  purpose 
of  digging,  or  boring  any  wells,,  but  shall  be  construed  to  give  the  right  to 
take  the  right  of  way  for  pipe  lines  only:  And, provided,  further,  that  no  per- 
son or  corporation  shall  have  the  right  to  condemn  or  take  any  lands,  or 
lay  their  pipe  lines  within  seventy-five  yards  of  any  dwelling  or  barn  unless 
the  owner  shall  agree  in  writing  that  the  same  may  be  placed  within  such 
distance,  except  when  the  line  of  such  pipes  shall  be  along  a  public  high- 
way. 

7560.  Emergency,  §  7.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore  the  same  shall  take  effect  and  be  in 
force  from  and  after  its  passage. 

An  Act  to  prohibit  any  person,  firm,  corporation,  company  or  voluntary  association,  organized  under 
the  laws  of  this  state,  or  any  other  state,  from  piping  of  otherwise  conveying  from  any  point  or 
points  in  this  state  to  any  point  or  points  without  the  state  of  Indiana  any  natural  gas  or  petroleum; 
to  prevent  the  waste  of  natural  gas;  to  require  the  owners  of  wills,  in  certain  cases,  to  secure  by 
closing  and  stopping  the  same;  providing  penalties  for  the  violation  of  this  act  and  declaring  an  emer- 
gency.   [Reconsidered  and  passed,  over  the  governor's  veto,  March  9, 1889;  S.,  1889,  p.  369.* 

7561.*  Natural  gas— Unlawful  piping  out  of  state.  Sec.  i.  Be 
it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  it  shall  be 
unlawful  for  any  person  or  persons,  company,  corporation  or  voluntary 
association  to  pipe  or  conduct  natural  gas  from  any  point  within  this  state 
to  any  point  or  place  without  this  state;  any  person  or  persons,  company, 
corporation  or  voluntary  association,  now  or  hereafter  incorporated  under 
any  law  of  this  or  any  other  state,  for  the  purpose  of  drilling  and  mining 
for  petroleum  or  natural  gas,  or  otherwise  acquiring  gas  or  petroleum  wells 
and  the  products  thereof,  and  to  furnish  the  same  to  its  patrons,  or  to  con- 
vert such  product  into  gas  for  illuminating  purposes  or  fuel,  which  shall 
have  entered  upon  and  acquired  by  deed  of  conveyance  or  appropriated  or 
condemned  any  real  estate  under  any  law  of  this  state,  for  the  purpose  of 
laying  its  pipe  lines  or  for  any  other  purpose,  which  shall  permit  any  gas 
to  be  conveyed  or  carried  through  its  pipes  to  any  place  without  this  state, 
or  for  the  purpose  of  being  used  without  this  state,  shall  forfeit  all  right, 
title  and  interest  in  and  to  all  such  real  estate  so  appropriated,  conveyed  or 
condemned,  and  the  pipes  laid  thereunder,  and  the  same  shall  revert  to 

*  Unconstitutional  and  void,  as  to  the  whole  act;  State,  ex  rel.  v.  Ind.  &  O.  O.  G.  &  M.  Co.,  190-577. 
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and  become  the  property  of  the  persons  or  corporation,  their  heirs,  succes- 
sors or  assigns,  who  owned  the  same  at  the  time  of  such  appropriation, 
conveyance  or  condemnation:  Provided,  that  the  provisions  of  this  act  shall 
not  be  so  construed  as  to  prevent  towns  or  cities  divided  by  any  of  the 
boundary  lines  of  the  state,  and  having  a  majority  of  the  population  of 
such  cities  or  towns  residing  within  this  state,  from  being  supplied  with 
natural  gas. 

7562.  Wells,  casing:  and  packing— Abandonment— Salt  water. 
§  2.  That  it  shall  be  unlawful  for  any  person,  company,  firm  or  corporation 
boring,  sinking,  owning  or  having  charge  of  any  natural  gas  well  or  wells, 
for  the  purpose  of  using  therefrom  any  natural  gas,  without  having  such 
well  or  wells  securely  cased  and  packed  according  to  the  latest  approved 
method  or  methods,  or  for  any  such  person,  firm  or  corporation  to  neglect 
or  abandon  any  natural  gas  well  or  wells,  or  any  place  where  an  attempt 
has  by  them  been  made  to  procure  any  natural  gas  well,  without  first  hav- 
ing firmly  and  securely  plugged  such  well  or  wells  at  the  bottom  of  the 
same  in  such  manner  as  to  keep  out  of  such  well  or  wells  all  salt  water  or 
other  foreign  substances,  and  at  the  top  of  the  Trenton  rock,  so  as  to  keep 
out  effectually  all  water  and  other  substances,  such  plugging  and  stopping 
to  be  done  according  to  the  best  approved  method;  or  to  suffer  or  permit 
natural  gas  to  waste  or  burn  from  any  natural  gas  well  or  wells,  or  to  leak- 
or  escape  from  any  main  or  pipe  longer  than  may  be  reasonably  necessary 
to  repair  the  same. 

7563.  Penal  clause.  §  3.  That  any  person  or  persons,  company,  cor- 
poration or  voluntary  association,  or  any  officer,  director  or  agent  of  such/ 
corporation,  that  shall  violate  any  of  the  provisions  of  this  act,  upon  con- 
viction thereof,  shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be  fined 
in  any  sum  not  less  than  one  hundred  dollars  or  more  than  one  thousand 
dollars. 

7564.  Emergency.  §  4.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act ;  therefore,  the  same  shall  be  in  forc^  from 
and  after  its  passage. 

An  Act  to  regulate  the  mode  of  procuring,  transporting  and  using  natural  gas  and  declaring  an  emer- 
gency. [Became  a  law,  by  lapse  of  time,  without  the  governor's  approval,  March  4, 1891;  S.,  1891* 
p.  89. 

7565.  Transportation  of  gas— Pipes,  density  of  — Pressure 

on.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana > 
That  any  person  or  persons,  firm,  company  or  corporation  engaged  in  drill- 
ing for,  piping,  transporting,  using  or  selling  natural  gas  may  transport  or 
conduct  the  same  through  sound,  wrought  or  cast  iron  casings  and  pipes 
tested  to  at  least  four  hundred  pounds  pressure  to  the  square  inch  :  Pro- 
videdy  such  gas  shall  not  be  transported  through  pipes  at  a  pressure  exceed- 
ing three  hundred  pounds  per  square  inch,  nor  otherwise  than  by  the  nat- 
ural pressure  of  the  gas  flowing  from  the  wells. 

'  7566.  Artificial  increase  of  natural  flow — Prohibition.  §  2.  It 
is  hereby  declared  to  be  unlawful  for  any  person  or  persons,  firm,  company 
or  corporation  to  use  any  devise  for  pumping  or  any  other  artificial  process 
or  appliance  for  the  purpose,  or  that  shall  have  the  effect  of  increasing  the 
natural  flow  of  natural  gas  from  any  well,  or  of  increasing  or  maintaining 
the  flow  of  natural  gas  through  the  pipes  used  for  conveying  and  transport- 
ing the  same. 
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7567.  Violation  of  act  —  Penalty  —  Exception.  §  3.  Any  person 
or  persons,  firm,  company  or  corporation  violating  any  of  the  provisions  of 
this  act  shall  be  fined  in  any  sum  not  less  than  one  thousand  dollars  or 
more  than  ten  thousand  dollars,  and  may  be  enjoined  from  conveying  and 
transporting  natural  gas  through  pipes  otherwise  than  as  in  this  act  provided: 
Provided,  that  nothing  in  this  section  shall  operate  to  prevent  the  use  of 
nitro-glycerine  or  other  explosives  for  shooting  any  well  or  wells  from  which 
the  gas  is  procured. 

7568.  Emergency.  §  4.  It  is  hereby  declared  that  an  emergency  ex- 
ists for  the  immediate  taking  effect  of  this  act,  and  the  same  shall  take 
effect  from  and  after  its  passage. 

An  Act  prohibiting  the  change,  alteration  or  extension  of  service  or  other  pipes  or  attachments,  through 
which  gas  is  furnished  by  any  person,  company,  or  corporation,  and  prohibiting  the  enlarging  the 
orifices  of  mixers;  and  prohibiting  the  use  of  gas  except  through  mixers;  providing  for  the  return 
of  mixers  and  other  appliances  to  the  owner  when  entitled  thereto;  and  prohibiting  the  making  c 


connections  and  re-connections  with  the  mains  and  pipes,  and  the  turning  on  or  off,  or  interfering 
with  the  valves  or  stopcocks  used  in  furnishing  gas  of  such  person,  company,  or  corporation  with- 
out their  consent  and  prohibiting  the  setting  on  fire  of  gas  escaping  from  the  wells,  broken  or  leak- 
ing mains,  pipes,  valves  or  other  appliances  of  such  person,  company  or  corporation,  and  prohibiting 
the  interference  with  the  wells,  pipes,  mains,  gate  boxes,  valves,  stopcocks,  or  other  appliances,  ma- 
chinery or  property  of  any  such  person,  company  or  corporation,  and  fixing  a  penalty  for  the  viola- 
tion thereof.    [Approved  March  9, 1891;  in  force  June  10, 1891;  S.,  1891,  p.  381. 

7569.  Change  of  service  etc.  unlawful,  when.  Sec.  j.  Be  it  en- 
acted by  the  General  Assembly  of  the  State  of  Indiana,  That  it  is  hereby  de- 
clared to  be  unlawful  for  any  person,  in  any  manner  whatever,  to  change, 
extend  or  alter,  or  to  cause  to  be  changed,  extended,  or  altered  any  service 
or  other  pipe  or  attachment  of  any  kind  connecting  or  through  which 
natural  or  artificial  gas  is  furnished  from  the  gas  mains  or  pipes  of  any 
person,  company  or  corporation  without  first  procuring  from  said  person, 
company,  or  corporation  written  permission  to  make  such  change,  exten- 
sion or  alteration. 

7570.  Appliances,  unlawful  interference  with.  §  2.  That  it  is 
hereby  declared  to  be  unlawful  for  any  person  to  make,  or  cause  to  be 
made,  any  connection  or  re-connection,  with  the  gas  mains  or  service  pipes 
of  any  person,  company,  or  corporation,  furnishing  to  consumers  natural 
or  artificial  gas,  or  to  turn  on  or  off,  or  in  any  manner  interfere  with  any 
valve  or  stopcock,  or  other  appliances  belonging  to  such  person,  company 
or  corporation,  and  connected  with  its  service  or  other  pipes,  or  to  enlarge 
the  orifice  of  mixers,  or  to  use  natural  gas  for  heating  purposes  except 
through  mixers,  without  first  procuring  from  such  person,  company  or  cor- 
poration a  written  permit  to  turn  on  or  off  such  stopcock  or  valve,  or  to 
make  such  connections  or  re-connection,  or  to  enlarge  the  orifice  of  mixers, 
or  to  use  gas  for  heating  without  mixers,  or  to  interfere  with  the  valves, 
stopcocks  or  other  appliances  of  such  person,  company  or  corporation,  as 
the  case  may  be. 

7571.  Mixers—  Unlawful  retention.  §  3.  It  is  hereby  declared  to 
be  unlawful  for  any  person  or  persons,  to  whom  any  mixer  or  mixers,  or 
other  appliances  may  be  or  may  have  been  loaned  or  rented  by  any  person, 
company  or  corporation,  for  the  purpose  of  furnishing  gas  through  the 
same,  to  retain  possession,  or  to  refuse  to  deliver  such  mixer  or  mixers-,  or 
other  appliances  to  the  person,  company  or  corporation  entitled  to  the 
possession  of  the  same,  after  such  person,  company  or  corporation  shall 
have  been  entitled  to  the  possession  of  the  same,  or  to  sell,  loan,  or  in  any 
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manner  dispose  of  the  same  to  any  person  or  persons,  other  than  said  per- 
son, company  or  corporation  entitled  to  the  possession  of  the  same. 

7572.  Escaping  gas  —  Unlawful  to  fire.  §  4.  It  is  hereby  declared 
to  be  unlawful  for  any  person  or  persons  to  set  on  fire  any  gas  escaping 
from  wells,  broken  or  leaking  mains,  pipes,  valves,  or  other  appliances,  used 
by  any  person,  company  or  corporation  in  conveying  gas  to  consumers,  or 
to  interfere  in  any  manner  with  the  wells,  pipes,  mains,  gate  boxes,  valves, 
stopcocks  or  other  appliances,  machinery  or  property  of  any  person,  com- 
pany or  corporation  engaged  in  furnishing  gas  to  consumers,  unless  em- 
ployed by  or  acting  under  the  authority  and  direction  of  such  person,  com- 
pany or  corporation  engaged  in  furnishing  gas  to  consumers. 

7573-  Penalty.  §  5.  Any  person  violating  any  provision  of  this  act 
shall,  upon  conviction,  be  fined  in  any  sum  not  less  than  five  dollars  nor 
more  than  one  hundred  dollars  for  such  offense. 

An  Act  making  it  unlawful  to  burn  natural  gas  in  what  are  known  as  flambeau  lights,  making  it  amis- 
demeanor  for  violation  thereof,  and  prescribing  penalties  therefor.  [Became  a  law,  by  lapse  of  time, 
without  the  governor's  approval,  March  2,  1891;  in  force  June  10,  1891;  S.,  1891,  p.  55. 

7574.  Flambeau  lights  —  Use,  for  illuminating  purposes,  pro- 
hibited. Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Indiana,  That  the  use  of  natural  gas  for  illuminating  purposes,  in  what 
are  known  as  flambeau  lights  is  a  wasteful  and  extravagant  use  thereof, 
and  is  dangerous  to  the  public  good,  and  it  shall  therefore  be  unlawful  for 
any  company,  corporation  or  person,  for  hire,  pay  or  otherwise  to  use 
natural  gas  for  illuminating  purposes  in  what  are  known  as  flambeau  lights 
in  cities,  towns,  highways  or  elsewhere:  Provided,  that  nothing  herein  con- 
tained shall  be  construed  as  to  prohibit  any  such  company,  corporation  or 
person  from  the  necessary  use  of  gas  in  what  are  known  as  " jumbo" 
burners  inclosed  in  glass  globes,  or  lamps  or  by  the  use  of  other  burners  of 
similar  character  so  inclosed,  as  will  consume  no  more  gas  than  said 
" jumbo"  burners. 

7575.  Highway  use  —  Times  prescribed.  §  2.  That  all  gas  lights 
in  said  "  jumbo  "  burners  and  glass  globes,  or  lamps  used  in  all  streets  and 
public  highways  shall  be  turned  off  not  later  than  8  o'clock  in  the  morn- 
ing each  day  such  lights  or  burner  is  used,  and  the  same  shall  not  be 
lighted  between  the  hours  of  8  o'clock  a.  m.  and  5  o'clock  p.  m. 

7576.  Penal  section.  §  3.  Any  one  violating  any  of  the  provisions 
of  section  [one]  (1)  of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor  and, 
upon  conviction  shall  be  fined  in  any  sum  not  exceeding  twenty-five  dol- 
lars, and  for  a  second  offense  may  be  fined  in  any  sum  not  exceeding  two 
hundred  dollars.     [See  §  7574* 

STOCK  YARDS. 

An  Act  supplemental  to  the  acts  now  in  force  concerning  the  organization  of  manufacturing  and  min- 
ing companies.    [Approved  March  9, 1891;  in  force  June  xo,  1891;  S.,  1891,  p.  433. 

7577.  Organization  hereunder  authorized — Rights  and  powers. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
stock  yards  companies  that  are  or  may  be  hereafter  organized  under  the 
laws  of  this  state  concerning  the  organization  of  manufacturing  and  mining 
companies,  shall,  in  addition  to  the  powers  conferred  by  existing  laws, 
possess  the  following  rights  and  powers:  To  receive  from  any  person  or 
persons,  horses,  mules,  cattle,  hogs,  sheep  and  other  domestic  animals  for 
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sale,  on  commission  or  otherwise,  upon  such  terms  and  conditions  as  may 
be  fair  and  reasonable,  and  under  such  regulations  as  such  companies  may 
from  time  to  time  make  and  establish;  to  acquire  by  purchase,  gift  or 
grant,  and  hold,  manage  and  dispose  of  both  real  and  personal  property, 
such  as  may  be  required  to  properly  carry  on  their  business;  to  construct 
all  buildings  necessary  for  their  business  and  dwellings  for  their  em- 
ployes,  and  to  dispose  of  the  same  from  time  to  time ;  to  construct, 
equip,  maintain,  manage  and  operate  railroads,  electric  light  plants,  gas 
and  water  works,  ship  or  other  canals,  sewers,  ditches  and  drains,  such  as 
may  be  required  to  enable  them  to  properly  and  successfully  carry  on  their 
business,  and  to  exercise,  for  such  purposes,  all  powers  conferred  on  such 
companies  by  the  act  of  December  21,  1865,  appearing  as  sections  3873  to 
3878  of  the  Revised  Statutes  of  Indiana  of  1881;  to  use  and  improve  for 
their  business  any  natural  waterway,  stream,  lake  or  body  of  water;  to  lay 
pipes  and  conduits  for  natural  or  artificial  gas,  oil  or  water,  and  to  connect 
their  plants  and  establishments  with  any  works,  system  or  establishment 
for  the  supply  of  such,  and  to  exercise  like  powers  for  such  purposes  as 
given  under  said  act  of  December  21,  1865 ;  and  to  exercise  all  such  other 
rights  and  powers  as  may  be  reasonably  necessary  to  enable  such  com- 
panies to  carry  on  theirbusiness  and  accomplish  the  objects  of  their  organ- 
ization. 

55 
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Notes  to  Chapter  35. 
CORPORATIONS- MANUFACTURING  AND  MINING  COS. 

3861.  How  incorporated.  This  section  requires  that  the  persons  who  desire  to 
organize  a  corporation  for  manufacturing,  mining  and  other  purposes  under  the  statute 
of  1875,  shall  "make,  sign  and  acknowledge,  before  some  officer  capable  to  take  ac- 
knowledgment of  deeds,  a  certificate,  in  writing,  which  shall  state  "  etc.  The  mere 
signing  of  the  paper  is  not  sufficient  to  complete  the  obligation  of  subscription.  In 
order  to  make  valid  and  effective  articles  of  association  against  all  who  sign,  all  must 
acknowledge  them  as  the  statute  requires.  One  who  simply  signs  the  articles  without 
acknowledging  the  execution  thereof,  as  the  law  requires,  does  not  become  a  stock- 
holder,  and  is  not  bound  by  his  subscription,  whether  to  demand  stock,  subscribed  for 
or  to  be  required  to  pay  for  such  stock;  Coppage  v.  Hutton,  124-402. 

3869.  Liability  of  stockholders.  The  liability  which  is  provided  for  in  the  first 
branch  of  this  section  is  a  liability  by  the  individual  stockholder  to  the  corporation  or, 
in  case  of  its  insolvency,  to  a  receiver  appointed  to  wind  up  its  affairs.  Under  this^ 
branch  of  the  section  the  party  sued,  to  enforce  his  liability  by  a  creditor,  must  oc- 
cupy the  relation  of  stockholder  or  member  of  the  corporation  and  have  subscribed 
for  stock  which  is  unpaid.  In  that  event  he  is  liable  to  an  action  by  the  corporation, 
or  its  receiver,  in  case  one  has  been  appointed.  The  statute  is  not  broad  enough  to 
cover  the  case  of  one  who  has  subscribed  for  stock  but  has  not  become  a  stockholder. 
In  that  event  he  would  not  be  liable  on  account  of  the  statute;  but,  simply,  on  his 
subscription;  Wheeler  v.  Thayer,  121-67. 

7666.  Basements,  acquisition  of.  Proceeding  by  injunction  to  restrain  a  natural 
gas  company  from  laying  its  pipes  on  the  land  of  the  plaintiff.  An  answer  denying 
the  ownership  of  the  land  to  be  in  plaintiff,  asserting  title  in  a  third  person  and  license 
to  enter  upon  the  land  granted  by  such  third  person  is  good  as  a  denial;  Whitlock  v. 
C.  Gas  Trust  Co.,  127-63. 

7661.  Natural  gas  —  Unlawful  piping  out  of  state.  Natural  gas  in  the  earth  may 
not  be  a  commercial  commodity  —  when  brought,  however,  to  the  surface  and  placed 
in  pipes  for  transportation,  it  assumes  that  characteristic  as  completely  as  coal  on  cars 
or  petroleum  in  tanks.  The  act  of  March,  1889  (S.,  p.  369)  has  for  its  object  to  prevent 
persons  from  conveying  natural  gas  from  this  in  to  another  state,  with  the  imposition 
of  penalities  for  so  doing.  The  statute  is  unconstitutional,  being  legislation  in  ref- 
erence to  interstate  commerce.  The  provision  of  the  act  as  to  the  sinking  of  wells 
is  so  bound  up  with  the  provisions  designed  to  effect  the  principal  object  that 
separation  can  not  be  made  without  completely  destroying  the  statute  and  substituting 
another  for  it  by  judicial  construction,  which  can  not  be  done.  .The statute  fails; 
State,  ex  rel.  v.  Ind.  &  O.  O.  G.  &  M.  Co.,  120-577. 
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Chapter  37. 
CORPORATIONS  -  RAILROADS  -  ORGANIZATION. 


AKT. 


I.     Before  construction* 


ARTICLE  i  — BEFORE  CONSTRUCTION. 


7578.  Condemnation,  when  —  Limit  on  right. 

7579.  Rights  reserved. 

7580.  Waiting  rooms  and  appurtenances. 


SBC. 

7581.  Violation  of  act. 

7582.  Notice  of  train  detention. 

7583.  Violation  of  act 


An  Act  authorizing  railroad  companies  organized  under  the  laws  of  the  state  of  Indiana,  but  not  under 
the  act  of  the  legislature  of  said  state  entitled  "An  act  to  provide  for  the  incorporation  of  railroad 
companies,"  approved  May  xx,  1852,  to  condemn  real  estate  under  the  provisions  of  said  act.  [Ap- 
proved March  9,  1889;  hi  force  May  xo,  1889;  S.,  1889,  p.  352. 

7578.  Condemnation  permitted,  when  —  Limitation  on  right. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
any  railroad  company  organized  under  the  laws  of  the  state  of  Indiana  but 
not  under  an  act  of  the  legislature  of  said  state,  entitled  "  An  act  to  provide 
for  the  incorporation  of  railroad  companies,"  approved  May  11, 1852,  may 
adopt  the  provisions  of  said  act  for  condemning  real  estate:  Provided,  that 
nothing  herein  contained  shall  be  deemed  or  held  to  authorize  such  corpo- 
rations to  condemn  for  any  purpose  or  to  any  extent  not  authorized  by  its 
charter,  but  such  company  adopting  the  provisions  of  said  act  shall  not 
condemn  more,  or  for  any  purpose  than  as  authorized  by  its  charter;  neither 
shall  such  corporation  be  deemed  to  have  surrendered  or  abandoned  its 
charter  by  condemning  real  estate  as  herein  authorized. 

7579.  Rights  reserved.  §  2.  This  act  shall  not  apply  to  any  pend- 
ing litigation,  and  such  litigation  now  pending  may  be  prosecuted  to  effect 
under  existing  laws  the  same  as  though  this  act  had  not  passed. 

An  Act  compelling  railroad  companies  to  establish  suitable  waiting  rooms  and  separate  water  closets 
for  men  and  women  in  cities  and  all  towns  of  two  hundred  and  fifty  population  or  more  through 
which  said  roads  are  constructed,  and  defining  the  penalty  for  violation  thereof.  [Approved  March 
4,  X891;  in  force  J  one  xo,  1891;  S.,  1891,  p.  70. 

7580.  Waiting  rooms  and  appurtenance  —  Establishment  and 
Opening.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  In- 
diana, That  all  railroad  companies  operating  lines  through  cities  and  towns 
of  two  hundred  and  fifty  population  or  more  shall  provide  and  maintain 
suitable  waiting  rooms,  together  with  separate  water  closets  for  men  and 
women,  for  the  convenience  of  the  traveling  public,  and  shall  keep  such 
rooms  open  for  a  period  of  not  less  than  one  hour  next  preceding  the  ar- 
rival of  all  passenger  trains  that  are  allowed  by  schedule  to  stop  at  such 
stations. 

7581.  Violation  of  act.  §  2.  Any  railroad  company  failing  to  comply 
with  the  provisions  of  the  above  shall  be  guilty  of  a  misdemeanor  and  be 
fined  for  not  more  than  three  hundred  dollars  and  not  less  than  twenty 
dollars. 
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An  Act  to  require  railroad  corporations,  companies  or  persons  operating  with[in]  the  state  of  Indiana 
to  give  notice,  at  stations,  whether  passenger  trains  are  on  schedule  time  or  not  and  affixing  a  pen- 
alty for  a  violation  of  the  provisions  of  this  act  [Approved  March  9,  1889;  in  force  May  10, 1889; 
S.,  1889,  p.  279. 

7582.  Notice  of  arrival  or  detention  of  trains.  Sec.  i.  Be  it 
xnacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  every  cor- 
poration, company  or  person  operating  a  railroad  within  this  state  shall, 
immediately  after  [thej  taking  effect  of  this  act,  cause  to  be  placed  in  a 
conspicuous  place  in  each  passenger  depot  of  such  company  located  at 
any  station  in  this  state,  at  which  there  is  a  telegraph  office,  a  blackboard 
at  least  three  feet  long  and  two  feet  wide,  upon  which  such  company  or 
person  shall  cause  to  be  written,  at  least  twenty  minutes  before  the  schedule 
time  for  the  arrival  of  each  passenger  train  stopping  upon  such  route  at 
such  station,  the  fact  whether  such  train  is  on  schedule  time  or  not,  and, 
if  late,  how  much. 

7583.  Violation  of  act.  §  2.  That  for  each  violation  of  the  pro- 
visions of  this  act,  in  failing  to  report  or  in  making  a  false  report,  such 
corporation,  company  or  person  so  neglecting  or  refusing  to  comply  with 
the  provisions  of  this  act  shall  forfeit  and  pay  the  sum  of  twenty-five  dol- 
lars, to  be  recovered  in  a  civil  action,  to  be  prosecuted,  by  the  prosecuting 
attorney  of  the  county  in  which  the  neglect  or  refusal  occurs,  in  the  name 
Of  the  state  of  Indiana,  one -half  of  which  shall  go  to  said  prosecuting  at- 
torney and  the  remainder  shall  be  paid  over  to  the  county  in  which  such 
proceedings  are  had,  and  shall  be  part  of  the  common  school  fund. 
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Notes  to  Chapter  37. 
CORPORATIONS-RAILROADS-ORGANIZATION. 

ARTICLE  1— BEFORE  CONSTRUCTION. 

3903.  General  powers.  The  fifth  subdivision  of  this  section,  which  confers  on  a 
railroad  company  the  right  to  construct  its  track  across  a  public  highway,  imposes 
on  it  the  duty  Of  restoring  the  highway  to  its  former  state  so  nearly  as  possible.  A 
failure  to  observe  this  statutory  duty  is  actionable  negligence  in  respect  to  any  person 
who  sustains  injury  thereby  without  his  fault.  While  the  highway  can  not  be  restored, 
in  all  respects,  to  its  former  condition,  it  must  be  so  far  restored  as  not  to  impair  its 
usefulness  more  than  the  additional  use  of  it  for  railroad  purposes  renders  absolutely 
necessary.  Wherefore,  a  railroad  company  having  left  its  track  nine  inches  above 
the  surface  of  the  highway,  it  is  liable  for  the  value  of  a  horse,  the  death  of  which 
was  caused  by  extraordinary  exertion  in  pulling  a  loaded  wagon  over  the  obstruction. 
The  fact  that  the  owner  of  the  animal  had  knowledge  of  the  condition  of  the  crossing, 
and  the  further  fact  that  he  did  not  lighten  his  load  when  he  met  the  obstruction,  it 
was  held,  do  not  per  sese  constitute  such  contributory  negligence  as  should  bar  re- 
covery; E.  &  T.  H.  RR.  Co.  v.  Carvener,  113-52. 

Under  the  fifth  subdivision  of  this  section  a  railroad  company  is  fully  authorized  to 
build,  construct  and  maintain  its  track  over  and  across  a  public  highway  and  to 
operate  its  line  of  road  by  running  locomotives  and  trains  of  cars  thereon.  It  becomes, 
however,  the  company's  duty  to  restore  such  highway  to  its  former  state  or  in  a  suf- 
ficient manner  not  to  unnecessarily  impair  its  usefulness.  For  the  non  performance 
of  this  duty  the  general  laws  of  the  state  for  the  incorporation  of  railroad  companies 
provide  no  penalty  and  prescribe  no  remedy.  It  has  been  held,  however,  by  the  su- 
preme court,  that  the  performance  of  such  duty  by  a  railroad  company  may  be  com- 
pelled by  mandate;  Cummins  v.  E.  &  T.  H.  RR.  Co.,  115-419. 

This  statute  prescribes  a  plain  duty.  The  right  to  interfere  with  a  highway  is 
coupled  with  the  duty  to  make  it  as  safe  as  it  was  before  it  was  disturbed,  or  at  least, 
to  use  reasonable  care  and  skill  to  do  so.  This  duty  is  violated  if  there  is  a  failure  to 
restore  it  to  its  former  condition,  in  all  cases  where  the  exercise  of  reasonable  care 
and  skill  can  effect  a  restoration.  A  railroad  company  having  been  permitted  to  lay 
its  track  along  or  across  a  highway,  it  is  bound  to  the  use  of  every  reasonable  pre- 
caution to  prevent  injury  to  those  passing  along  or  across  such  highway  or  crossing 
its  track  that  is  laid  along  or  across  the  highway  if  it  fails  to  exercise  a  proper  degree 
of  care  —  not  only  such  as  is  provided  by  statute  but,  also,  such  as  is  rendered  neces- 
sary by  the  character  of  the  obstruction  and  its  location,  having  reference  to  a  like 
reasonable  exercise  of  care  on  the  part  of  those  approaching  the  obstruction — it  becomes 
a  nuisance  to  the  extent  of  its  injury  to  individual  rights  and  renders  the  company 
liable  in  damages  for  all  the  consequences;  E.  &  T.  H.  RR.  Co.  v.  Crist,  116-453. 

In  a  proceeding  by  one  railroad  company  to  condemn  and  appropriate  a  right  of  way 
across  the  tracks  of  another  company,  under  clauses  5  and  6  hereof,  the  complaint  or 
instrument  of  appropriation  set  forth  the  effort  to  reach  an  agreement  thus:  '•  having 
located  .the  line  and  route  of  its  said  proposed  extension  of  road  over  the  lands  and 
premises  hereinafter  described,  and  having  attempted  and  failed  and  being  unable  to 
agree  with  respondent  in  regard  to  the  terms  of,  or  in  regard  to  the  compensation 
therefor,"  the  plaintiff  did  take  and  appropriate  said  way.  (a)  The  effort  to  agree  must 
be  made  on  the  points  of  (1)  compensation,  (2)  points  of  crossing,  and  (3)  manner  of 
crossing  and  connections.  Such  effort  is  a  condition  precedent  to  the  exercise  of  the 
power  to  appropriate,  (b)  The  instrument  of  appropriation  must  affirmatively  show 
the  agreement,  or  failure  to  agree  on  each  of  these  three  points  and,  therefore,  in  this 
case  was  insufficient,  (c)  The  word  "  terms,"  as  used  in  the  instrument  of  appropria- 
tion, is  not  broad  enough  to  cover  the  three  essential  points,  ((f)  There  may  be  a 
waiver  of  an  agreement  or  of  an  effort  to  agree,  but  such  waiver  should  be  distinctly 
averred,  (e)  An  appeal  is  not  a  waiver  of  any  objection  reasonably  and  appropriately 
made;  L.  S.  &  M.  S.  Ry.  Co.  v.  C,  W.  &  M.  Ry.  Co.,  116-580. 
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3904,  3906.  Crossing  railroad  track.  The  emergency  clause  of  the  act  of  1873, 
as  follows:  "  Whereas  there  is  no  law  now  in  force  upon  the  subject  of  keeping  rail- 
road crossings  in  repair,  and  providing  for  the  expense  thereof,  an  emergency"  etc. 
(S.,  1873,  p  186)  plainly  expresses  the  intention  that  the  provisions  of  these  sections 
should  apply  to  all  railroad  crossings  which  thereafter  might  be  maintained  in  the 
state,  and  that  all  railroad  companies  interested  in  crossings  should  be  required  to  co- 
operate in  maintaining  and  keeping  such  crossings  in  proper  repair.  For  an  injury 
resulting  from  a  failure  to  perform  this  statutory  duty  both  companies  interested  in 
the  crossing  are  liable;  I.,  B.  &  W.  Ry.  Co.  v.  Barnhart,  115-408. 

3907.  Proceedings  to  appropriate.  When  proceedings  to  appropriate  a  right  of 
way  and  for  the  assessment  of  damages  sustained  by  property  owners  along  the 
right  of  way,  or  abutting  on  a  street  upon  which  the  proposed  road  is  to  be  located, 
are  resorted  to,  future  necessity,  as  well  as  the  present  needs  of  the  company,  is  con- 
clusively presumed  to  be  taken  into  consideration.  So,  when  damages  are  assessed, 
the  assessment  includes  all  damages  resulting  from  the  construction  and  all  necessary 
and  proper  use  of  the  right  of  way  on  the  highway  or  street  by  the  railroad  company 
for  railroad  purposes.  This  will  not  include  damages  resulting  from  the  negligent  use 
of  such  highway  or  street  by  the  company,  or  from  an  unnecessary  change  of  an 
established  grade  of  a  street,  or  negligently  or  unnecessarily  obstructing  the  same.  It 
does  include  all  damages  resulting  to  the  property  owner  from  the  legitimate  and 
necessary  use  for  railroad  purposes,  including  the  right  to  lay  necessary  additional 
tracks  or  side  tracks.  It  is  not  necessary,  therefore,  nor  was  it  contemplated  by  this 
statute,  that  as  the  future  business  and  necessity  of  the  company  demand  an  addi- 
tional switch,  or  even  an  additional  track  from  one  to  another  station,  that  the  com- 
pany shall  file  an  additional  instrument  of  appropriation  and  have  additional  damages 
assessed  resulting  to  the  property  abutting  on  the  right  of  way  or  street  along  which 
such  additional  track  or  switch  is  to  be  located  by  reason  of  its  construction.  So,  where 
a  road  is  located  upon  a  street,  instruments  of  appropriation  are  hied  and  damages  as- 
sessed to  the  abutting  lot  owner,  and  the  amount. awarded  is  paid  to  and  accepted  by 
him,  there  can  not  be  an  after  recovery  of  damages  by  reason  of  the  location  of  a  side 
track  or  switch,  on  the  ground  of  its  being  an  additional  burden  not  included  in  the 
original  appropriation  —  the  complaint  in  the  action  to  recover  such  damages  not  al- 
leging the  negligent  construction  or  the.  maintenance  of  the  side  track  in  an  improper 
manner,  unnecessarily  obstructing  the  street;  White  v.  C>  St.  L.  &  P.  RR.  Co., 
122-329. 

An  application  was  made  for  a  writ  for  the  assessment  of  damages,  on  the  ground 
that  a  railroad  company  had  located  and  was  about  to  proceed  with  the  construction 
of  its  road  across  the  petitioner's  land,  without  having  made  or  tendered  any  compen- 
sation for  the  accruing  damages.  A  judgment  for  damages  under  the  writ  and  in 
pursuance  of  the  application  was  rendered  and  reversed  for  the  reason  that  the  de- 
scription of  the  land  appropriated  was  not  sufficiently  precise,  under  the  statute  (Midi. 
Ry.  Co.  v.  Smith,  109-488).  On  remand  it  was  proper  for  the  trial  court  to  grant  leave 
to  amend  the  description  of  the  land  appropriated,  to  conform  to  the  description  in 
the  application  and  writ.  Proceedings  under  the  eminent  domain  acts  are  amendable 
in  matters  of  description,  so  long  as  they  remain  in  fieri;  Midland  Ry.  Co.  v.  Smith, 
125-510;  Steele  v.  Hanna,  1 17-333- 

A  railroad  company  instituted  proceedings  to  appropriate  real  estate,  the  property  of 
relator,  and  an  action  was  brought  on  the  official  bond  of  the  clerk  of  a  circuit  court, 
to  recover  the  amount  the  railroad  company  paid  to  the  clerk  as  the  sum  assessed  by 
the  appraisers,  as  damages.  Relator  in  the  case  at  bar,  being  dissatisfied  with  the 
amount  of  the  award,  instituted  suit  against  the  company  and  recovered  judgment  for 
a  sum  greater  than  the  sum  awarded.  From  this  judgment  the  company  appealed, 
perfecting  its  appeal,  and  the  cause  was  pending  in  the  supreme  court  when  the 
present  action  was  brought,  tried  and  determined.  After  the  rendition  of  the  judg- 
ment against  the  company  and  on  appealing  it  paid  to  the  clerk  of  court  the  excess  of 
the  judgment  over  the  original  award  of  damages,  entered  upon  and  took  possession 
of  the  real  estate  appropriated,  built  its  railroad  thereupon  and,  thereafter,  continued 
to  occupy  the  land  to  the  exclusion  of  relator.  (1)  Relator  was  entitled,  on  proper 
demand,  to  the  money  so  paid  to  the  clerk  of  the  court.  On  a  refusal  to  pay  it  he 
could,  therefore,  maintain  an  action  on  the  bond  of  the  clerk,  against  such  clerk  and 
his  sureties,  for  its  recovery.  (2)  The  payment  to  the  clerk  of  the  damages  awarded 
operated  only  to  give  the  company  a  license  to  take  possession  subject,  to  the  result 
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of  future  litigation  and  determinable  on  its  failure  to  pay  the  compensation  found  just 
on  final  trial.  (3)  The  fact  that  the  railroad  company  notified  the  clerk  not  to  pay  over 
the  money  to  the  relator  constituted  no  defense  to  the  action;  Meyer  v.  State,  ex  rel., 
125-336. 

ARTICLE  2  — AFTER  SALE. 

3947.  Franchisee  pees — Old  stockholders  released.  These  sections  provide  that 
in  case  of  the  sale  of  any  railroad  by  virtue  of  any  mortgage  foreclosure  eic,  the  pur- 
chasers thereof  etc.  may  form  a  corporation  etc.,  with  power  to  operate  the  road  etc. 
Recognizing  the  fact  that  stock  in  an  insolvent  railroad  company,  the  property  of 
which  has  been  sold  under  foreclosure  or  other  judicial  proceedings,  is  worthless,  this 
statute  was  intended  to  protect  subscribers  by  cancelling  all  obligations  to  pay  unpaid 
subscriptions  to  such  stock  in  all  cases  where  there  shall  not  have  been  an  adjustment 
by  agreement  or  compromise.  The  proviso  was  intended  to  and  does  protect  all  sub- 
scribers to  stock  in  railroad  companies;  Board  etc.  v.  State,  ex  rel.,  114-87. 
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Chapter  38. 
CORPORATIONS  -  RAILROADS  -  AFTER  ORGANIZATION. 

ART. 

6.     Rights  of  way. 


ART. 

3.     Franchises 
5.     Public  aid. 


ARTICLE  3  — FRANCHISES. 

SRC.  I  SEC. 

7584.    Branches.  |  7585.    Emergency, 

An  Act  to  amend  section  one  of  an  act  entitled  "An  act  to  amend  the  first  section  of  an  act  entitled  'An 
act  to  empower  railroads  to  build  branches  to  neighboring  coal  mines,  approved  December  xo,  1865/  '* 
approved  May  15, 1869,  the  same  being  section  4014  of  the  Revised  Statutes  of  1881,  and  declaring  an 
emergency.    [Approved  and  in  force  March  5.  1889;  S.,  1889,  p.  zoo. 

7584.  [4014]  Branches.  Sec.  i-  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Indiana,  That  section  one  of  an  act  entitled  "  An  act  to 
amend  the  first  section  of  an  act  to  empower  railroads  to  build  branches  to 
neighboring  coal  mines,  approved  December  19,  1865/'  approved  May  15, 
1869,  the  same  being  section  4014  of  the  Revised  Statutes  of  1881,  be  and 
the  same  is  hereby  amended  to  read  as  follows,  to  wit:  Section  1.  Any 
railroad  company  organized  under  the  laws  of  this  state  is  hereby  author- 
ized to  build  and  operate,  in  addition  to  the  main  line  authorized  by  its 
charter  or  articles  of  association,  branch  railroads  from  any  point  or  points 
on  its  main  line,  to  or  through  any  adjacent  mineral  lands  containing  coal, 
iron,  or  building  stone,  not,  however,  exceeding  in  distance  fifty  miles  from 
the  nearest  point  on  said  main  line:  Provided,  however,  that  no  railroad 
company  shall  build  any  such  branch  railroad  if  the  owners  of  one-third 
its  stock  object  thereto. 

7585.  Emergency.  §  2.  An  emergency  is  hereby  declared  to  exist  for 
the  immediate  taking  effect  of  this  act;  it  shall,  therefore,  take  effect  and 
be  in  force  from  and  after  its  passage. 

ARTICLE  5  — PUBLIC  AID. 

SHC  I  SEC 

7586.    Township  aid.  I  7587.    Emergency. 

An  Act  to  amend  section  one  (being  section  4045  of  the  Revised  Statutes  of  Indiana  of  1881)  of  an  act 
entitled  "An  act  to  amend  the  1st  and  14th  sections  of  an  act  entitled  'An  act  to  authorize  aid  to  the 
construction  of  railroads  by  counties  and  townships  taking  stock  in  and  making  donations  to  rail- 
road companies/  approved  May  12,  1869,  and  amended  by  an  act  entitled  "An  act  to  amend  the  ist, 
2d,  3d,  4th,  8th,  13th  and  17th  sections  of  an  act  entitled  'An  act  to  authorize  aid  to  the  construction  ot 
railroads  by  counties  and  townships  taking  stock  in  and  making  donations  to  railroad  companies,' 
approved  March  17,  1875,  and  declaring  an  emergency,' "  approved  March  8, 1879,  and  declaring  an 
emergency.    [Approved  and  in  force  March  2,  1889;  S.,  1889,  p.  8a. 

7586.  [4045]  Petition  for  township  aid— Appropriation  — Aid 
for  reconstruction.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  t/ie 
State  of  Indiana,  That  section  one  of  the  above  entitled  act  be  amended  to 
read  as  follows,  to  wit:  Section  1.  Whenever  a  petition  shall  be  presented 
to  the  board  of  commissioners  of  any  county  in  this  state,  at  any  regular  or 
special,  session  thereof,  signed  by  twenty-five  freeholders  of  any  township 
of  such  county,  asking  such  township  to  make  an  appropriation  of  money 
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to  aid  the  railroad  company  named  in  such  petition,  and  then  duly  organ- 
ized under  the  laws  of  this  state,  in  constructing  a  railroad  in  or  through 
such  township,  or  to  aid  any  railroad  company  having  its  road  already  con- 
structed into  or  through  such  township,  in  the  reconstruction  of  the  same, 
by  changing  or  completing  the  change  of  gauge  of  its  line  of  road,  or  other- 
wise, by  taking  stock  in  or  donating  money  to  such  company,  whenever 
such  township  may  have  heretofore  voted  aid  for  the  construction  of  such 
road  to  the  company  named  in  the  petition,  or  its  predecessors :  Provided* 
it  shall  be  first  ascertained  by  said  board  of  commissioners  that  the  recon- 
struction of  such  road,  changing  its  gauge,  or  otherwise  improving  the  same 
as  contemplated  in  said  petition,  will  be  of  public  utility  and  benefit  to  the 
citizens  of  the  township  so  petitioning  to  the  amount  and  upon  the  terms 
and  conditions  as  to  freight,  rates,  location  of  machine  shops,  depots,  and 
such  other  terms  and  conditions  as  may  be  specified  in  such  petition,  not 
exceeding,  however,  two  per  centum  upon  the  amount  of  taxable  property 
of  such  township  on  the  tax  duplicate  of  the  county  delivered  to  the  treas- 
urer of  the  county  for  the  preceding  year.  It  shall  be  the  duty  of  such 
board  of  commissioners,  after  being  satisfied  that  such  petition  has  been 
properly  signed  by  the  requisite  number  of  freeholders  of  such  township  as 
aforesaid,  to  cause  the  same  to  be  entered  at  full  length  upon  their  record's. 
7587.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act,  it  shall,  therefore,  be  in  force  from  and 
after  its  passage. 

ARTICLE  6— RIGHTS  OF  WAY 


SBC. 

7588.  Noxious  weeds  etc— Destruction  of 

7589.  Violation  of  act. 

7590.  Flagmen  at  crossings. 


8BC. 

7591.    Failure  to  comply . 
759a.    Emergency. 


An  Acr  concerning  the  cutting  and  destroying  of  thistles,  burrs,  docks  and  other  noxious  weeds,  by 
railroad  corporations.     [Approved  March  6,  1889;  in  force  May  xo,  x88o;  S.,  1889,  p.  146. 

7588.  Noxious  weeds,  destroy.  Sec.  i.  Be  it  enacted  by  the  Gen- 
eral Assembly  of  the  State  of  Indiana,  That  all  railroad  corporations  doing 
business  in  this  state  shall,  between  the  first  day  of  July  and  the  twentieth 
day  of  August  in  each  year,  cause  all  thistles,  burrs,  docks  and  other  nox- 
ious weeds  growing  on  lands  occupied  by  them  in  any  city,  village  or  town- 
ship of  this  state,  to  be  cut  down  and  destroyed. 

7589.  Violation  of  act  —  Action  for  penalty.  §  2.  In  case  any  rail- 
road company  shall  refuse  or  neglect  to  comply  with  the  requirements 
specified  in  the  first  section  of  this  act,  such  company  shall  be  liable  in  a 
penalty  of  twenty-five  dollars,  to  be  prosecuted  for  in  an  action  of  debt  by 
any  person  feeling  himself  aggrieved.  Said  suit  may  be  brought  before  any 
justice  of  the  peace  in  the  county,  who  shall  require  of  the  complainant 
surety  to  pay  costs  in  case  he  fails  to  maintain  his  action.  Summons  may 
be  served  on  any  agent  or  officer  of  the  company. 

An  Act  providing  for  the  employment  of  flagmen  at  railroad  crossings  and  declaring  an  emergency. 
[Approved  and  in  force  March  9,  1891 ;  S.,  1891,  p.  364. 

7590.  Flagmen  at  crossings,  stationed  when.  Sec.  i.  Be  it  en- 
acted by  the  General  Assembly  of  the  State  of  Indiana,  That  all  railroads 
owned  or  operated  in  the  state,  having  more  than  two  tracks  across  any 
public  highway  or  road  and  used  for  switching  purposes  exclusively,  or 
regularly,  or  if  only  one  track  and  used  for  switching  purposes,  said  rail- 
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road  corporation  shall,  upon  the  order  of  the  county  commissioners  in  which 
said  railroad  is  located,  place  a  flagman  at  said  crossing  and  maintain  the 
same,  at  their  expense  from  six  o'clock  a.  m.  to  eight  o'clock  p.  m.,  of  each 
and  every  day,  or  so  long  as  said  commissioners  deem  it  necessary. 

7S9ll  Failure  to  comply.  §  2.  Should  said  railroad  corporation  neg- 
lect or  refuse  to  comply  with  said  order,  they  shall  forfeit  and  pay,  to  the 
state  of  Indiana,  not  less  than  one  hundred  dollars  nor  more  than  one  thou- 
sand dollars. 

7592.  Emergency.  §  3.  As  an  emergency  exists  requiring  the  imme- 
diate taking  effect  of  this  act  it  is,  hereby,  declared  to  be  in  full  force  and 
effect  from  and  after  its  passage. 
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Notes  to  Chapter  38. 
CORPORATIONS-  RAILROADS- AFTER  ORGANIZATION. 

ARTICLE  I  — CONNECTING  LINES. 

3998o.  Animals  killed  or  injured  —  Liability.  Persons  for  whose  benefit  a  pri- 
vate crossing  over  a  railroad  track  is  maintained  and  who  are  supposed  to  be  fully 
cognizant  of  the  condition  of  the  gate  and  the  uses  to  which  it  is  put  must,  as  between 
themselves  and  the  operator  of  the  road,  see  to  it  that  such  gate  is  kept  closed.  Such 
persons  have  no  right  to  expect  that  a  railroad  company  —  unless  it  has  expressly 
contracted  to  do  so  —  will  erect  gates  for  their  exclusive  benefit  and,  also,  keep  watch 
over  them  and  keep  them  closed;  E.  &  T.  H.  RR.  Co.  v.  Mosier,  114-440. 

Where  an  owner  of  a  farm 'follows  a  custom  he  has  adopted,  when  the  fast  train  — 
as  he  supposes  — has  passed  over  the  track  in  the  evening  to  turn  his  horses  through 
the  gate  in  the  fence  to  allow  them  to  go  to  pasture  on  a  field  adjoining  the  right  of 
way,  the  field  not  being  fenced  off  from  the  railroad,  he  can  not  recover  their  value 
if  killed;  F.  W.,  C.  &  L.  RR.  Co.  v.  Woodward,  112-119. 

ARTICLE  3  —  FRANCHISES. 

4030.  Signal!  at  crossings.  The  failure  of  a  locomotive  engineer  to  give  the  sig- 
nals at  crossings,  required  by  this  section,  will  not  entitle  a  party  to  recover  for  a  cow 
killed  by  a  passing  train  upon  a  highway  crossing,  albeit  she  escaped  from  a  suffi- 
cient inclosure,  without  fault  of  her  owner,  the  plaintiff,  who  made  diligent  efforts  to 
find  her,  unless  the  facts  warrant  the  conclusion  that  the  failure  to  give  such  signals 
caused  the  death  of  the  animal;  such  a  conclusion  is  not  justified  by  the  fact  that  there 
was  a  failure  to  sound  the  whistle,  if  the  other  statutory  signals  were  given.  Where 
a  special  verdict  finds  that  the  whistle  was  sounded,  and  is  silent  with  reference  to 
the  ringing  of  the  bell,  it  is  to  be  deemed  that  the  latter  signal  was  given  (1)  for  that 
the  presumption,  in  the  absence  of  a  contrary  showing,  is  that  the  engineer  did  his 
duty;  and  (2)  if  a  special  verdict  is  silent  on  a  material  point,  such  point  is  to  be 
deemed  as  against  the  party  having  the  burden  of  proof;  L.,  N.  A.  &  C.  Ry.  Co.  v. 
Green,  120-374. 

Where  a  person  is  injured  by  a  moving  train  at  the  intersection  of  a  railroad  track 
and  a  highway,  with  which  crossing  he  is*familiar,  there  is  no  presumption  that  he 
was  himself  free  from  negligence.  Prima  facie  the  fault  was  his  own  and,  in  an  action 
to  recover  for  the  injury,  it  is  essential  that  the  proof  should  show  that  the  plaintiff 
was,  himself,  in  the  exercise  of  due  care,  notwithstanding  a  failure,  on  the  part  of  the 
railroad  company,  to  give  statutory  signals;  I.,  B.  &  W.  Ry.  Co.  v.  Hammock,  113-2. 

ARTICLE  4  — LIABILITIES  AND  OBLIGATIONS. 

4026.  For  stock  killed.  This  section  is  not  repealed  by  implication  by  sections 
4098a,  4098c,  which  were  enacted  in  1885,  so  that  for  a  failure  to  fence  at  all  places 
required  by  the  prior  statute,  railroad  companies  are  liable  as  before  the  statute  of 
1885  came  in  force,  except  as  to  farm  crossings  and  gates.  Wherefore  the  corpora- 
tion owning  a  railroad  and  its  lessee  etc.  are  jointly  and  severally  liable  for  the  kill- 
ing or  injuring  of  animals  upon  the  track  thereof,  if  the  right  of  way  could  have  been 
but  was  not  securely  fenced  at  the  place  of  killing;  J.  M.  &  I.  RR.  Co.  v.  Dunlap, 
112-94. 

4030.  Prooesdirijjs  to  collect  Justice's  judgment.  (1)  The  proceeding  of  a  judg- 
ment plaintiff  to  enforce  the  payment  of  his  judgment  by  notice  and  motion,  as  pro- 
vided, is  not  an  appeal,  or  in  the  nature  of  an  appeal,  from  the  judgment  of  the  justice. 
It  is  a  new  and  original  suit  or  proceeding  to  be  instituted,  under  the  statute,  in  the 
circuit  court  of  the  proper  county  and  in  no  other  court  or  county.  (2)  The  decision 
of  the  proper  court,  on  the  hearing  of  the  proceeding,  is  not  interlocutory.  It  is  a  final 
order  and  judgment,  from  which  an  appeal  will  lie  to  the  supreme  court,  without  re- 
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gard  to  the  amount  of  the  justice's  judgment,  of  which  the  court  may  require  the  pay- 
ment.  Notwithstanding  the  pleading  first  to  be  filed  by  the  plaintiff  in  such  proceed- 
ing is  designated  in  the  statute  as  a  "  motion,"  the  sufficiency  of  the  facts  stated  therein 
to  constitute  a  cause  of  action  may  be  tested  by  demurrer,  and  answers  and  replies  may 
be  filed,  and  issues  formed  thereon,  either  of  law  or  fact,  as  in  other  civil  actions;  C. 
&  A.  Ry.  Co.  v.  Summers,  113-12. 

4031.  Not  liable  if  road  fenced.  It  must  be  regarded  as  an  assumption  to  say  that 
it  was  the  duty  of  railway  companies,  under  this  section,  to  construct  and  maintain 
cattle  guards  at  private  farm  crossings.  The  statutes  have  at  no  time  required  such; 
Pennsyl.  Co.  v.  Spaulding,  112-49. 

ARTICLE  6—  RIGHTS  OF  WAY. 

4098a.  Fences  required  —  To  turn  stock  —  liability.  A  railroad  company  is  not 
required  to  fence  its  track  nor  to  maintain  cattle  guards  at  points  where  to  do  so  would 
interfere  with  the  safety  of  its  employes  in  operating  trains  upon  the  road,  or  where 
fences  or  cattle  guards  would  interfere  with  its  rights  in  the  transaction  of  business 
with  the  public,  nor  where  the  rights  of  the  public,  in  traveling  or  doing  business  with 
the  company,  would  be  interfered  with.  So,  when  animals  enter  upon  railroad  tracks 
at  such  places  and  are  killed  within  limits  that  can  not  and  are  not  required  to  be  fenced, 
the  company  is  not  liable  under  this  statute.  Nevertheless,  the  burden  is  upon  such 
a  company  to  show  that  it  has  adopted  all  reasonable  and  practicable  precautions  to. 
prevent  injury;  as  where  it  erects  a  bridge  abutting  on  a  highway  to  show  why —  if  it  be 
—  it  may  not  reasonably  be  so  constructed  as  to  deter  animals  from  entering  thereon 
and  yet  be  secure  for  the  passage  of  engines  and  trains.  If,  with  reasonable  care,  a 
railroad  bridge  so  situate  can  be  so  constructed  and  maintained  as  to  prevent  animals 
from  entering  upon  it  and  yet  be  safe  for  the  business  of  the  company,  a  due  regard 
for  the  safety  of  trains  and  those  travelling  on  them,  as  well  as  for  the  safety  of  ani- 
mals, imposes  the  duty  on  the  company  of  exercising  the  degree  of  care  and  skill  re- 
quired to  construct  and  maintain  such  a  bridge.  Until  it  appears  that  it  is  reasonably 
impracticable  to  construct  bridges  with  cattle  guards,  it  must  be  held  that  where  a  rail- 
road company  maintains  a  bridge  in  such  a  condition  that  animals  may  enter  upon  it 
from  a  public  highway  the  railroad  is  not  securely  fenced.  This  is  not  changed  by  the 
fact  that  the  bridge  may  be  partially  in  the  highway  or  that  an  animal  may  be  struck 
while  upon  that  part  of  the  bridge  extending  into  the  highway,  on  ground  appropriated 
by  the  company;  C,  H.  &  I.  RR.  Co.  v.  Jones,  J 11-262. 

Railroad  companies  can  not  be  required  to  erect  and  maintain  fences  along  uninclosed 
and  unimproved  lands,  nor  in  the  platted  portions  of  cities,  towns  and  villages.  They 
are,  however,  liable  for  injury  to  animals  that  enter  upon  their  tracks  at  such  places, 
in  case  the  track  was  not.  but  might  have  been,  securely  fenced  without  interfering  with 
the  discharge  of  the  duties  owing  to  the  public,  or  without  increasing  the  danger  to 
their  employes  in  the  discharge  of  their  duties;  Penns.  Co.  v.  Mitchell,  124-474. 

Railroad  companies  are  not  required  to  fence  their  tracks  at  stations  and  sidings 
where  either  freight  or  passengers  are  received  and  discharged,  or  across  streets  or 
highways,  or  at  other  points  where  public  convenience  will  not  permit  fences  to  be 
erected.  Consequently  they  are  not  liable  to  pay  for  animals  which  may  wander  upon 
their  tracks  at  such  places  and  be  killed  without  negligence  on  the  part  of  such  com- 
panies. In  an  action  against  a  railroad  company  to  recover  for  animals  killed,  in 
which  the  facts,  from  which  such  an  answer  was  presumably  drawn,  tend  toward  an 
entirely  different  conclusion,  an  answer  by  the  jury,  to  an  interrogatory,  that  the  ani- 
mals entered  upon  the  defendant's  ground  at  a  place  where  the  road  was  not,  but  could 
have  been  fenced,  is  a  mere  conclusion  and  not  a  special  finding  upon  a  particular 
question  of  fact,  within  the  meaning  of  the  statute;  Bechdolt  v.  G.  R.  &  I.  RR.  Co., 
113-348. 

A  railroad  company  is  not  liable  for  injuries  to  animals  that  enter  upon  its  track 
at  places  where  to  maintain  fences  would  interfere  with  the  discharge  of  its  duties  to 
the  public,  or  with  the  rights  of  the  public  in  the  use  of  the  highway,  or  in  doing 
business  with  the  company;  nor  at  any  place  where  fences  and  connecting  cattle 
guards  would  make  the  running  and  handling  of  trains  or  the  necessary  switching  of 
cars  more  hazardous  to  its  employes.  When  animals  enter  at  such  places  and  are 
killed  within  limits  that  can  not  and  are  not  required  to  be  fenced  the  company  is 
not  liable;  Penns.  Co.  v.  Mitchell,  124-474. 
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The  duty  to  fence  is  not  owing  to  one  who  has  undertaken  to  maintain  the  fence, 
nor  to  one  for  whose  benefit  a  private  crossing  is  maintained;  E.  &  T.  H.  RR.  Co.  v. 
Mosier,  114-449;  E.  &  T.  H.  RR.  Co.  v.  Mosier,  101-597. 

4098b-4098e.  Fences  required  —  To  turn  stook  —  Liability.  Sections  4098a- 
4098e  constitute  the  statute  of  April  8,  1885.  This  statute  imposes  the  duty  on 
railroad  companies  of  fencing  portions  of  their  tracks — as  therein  specified  —  includ- 
ing all  places  where  farm  gates  and  crossings  can  be  of  service  to  any  one,  and  the 
liability  is  fixed  for  the  neglect  of  the  duty  positively  enjoined.  The  statute,  how- 
ever, transfers  from  the  railroad  company  to  the  land  owner,  for  whose  convenience 
private  farm  crossings  are  maintained,  the  duty  of  keeping  the  gates  at  such  crossings 
closed.  The  act  no  more  requires  cattle  guards  and  cross  fences  at  private  farm 
crossings  than  did  the  former  statutes.  Cattle  guards  and  cross  fences  were  held  to 
be  necessary  under  former  statutes,  and  are  required  by  the  act  of  1885  to  be  placed 
at  public  roads  and  highway  crossings;  Pennsyl.  Co.  v.  Spaulding,  112-48. 

This  act(§£  4098a-4098e)  of  18S5,  having  relation  to  the  fencing  of  railroad  rights 
of  way,  did  not,  by  implication,  repeal  the  prior  act  of  1877  (§  4026),  so  that  for  a 
failure  to  fence  at  all  places  required  by  the  prior  statute,  railroad  companies  are 
liable  as  theretofore,  except  so  far  as  farm  crossings  and  gates  are  concerned.  The  prior 
statute  not  being  repealed,  the  corporation  owning  a  railroad  and  its  lessee  etc.,  are 
jointly  and  severally  liable  for  the  killing  of  animals  upon  the  track  thereof  within 
such  portions  of  an  incorporated  town,  as  are  laid  out  and  platted,  if  the  right  of  way 
could  have  been  fenced  at  the  place  of  killing.  Under  this  act,  as  well  as  under  the 
prior  act,  such  companies  are  not  liable,  however,  for  injury  to  or  the  killing  of  ani- 
mals unless  the  injury  or  killing  was  by  the  cars  or  Jocomotives  of  the  company.  The 
manner  of  commencing  and  prosecuting  actions  and  of  collecting  judgments  remains 
as  it  was  before  the  passage  of  the  act  of  1885;  J.,  M.  &  I.  RR.  Co.  v.  Dunlap,  112-94. 

4098*.  Gates  and  ban  at  crossings.  This  section  is  not  unconstitutional  as  legis- 
lating on  a  subject  matter  not  embraced  in  the  title  of  the  statute,  which  is  "  an  act  re- 
quiring railroad  corporations  and  other  persons  operating  and  controlling  railroads,  to 
fence  their  right  of  way  and  railroad  track  and  to  construct  barriers  and  cattle  guards 
.  at  certain  public  road  and  highway  crossings,  and  to  maintain  and  keep  the  same  in 
repair  and  prescribing  remedies  and  penalties  for  failing  to  do  so."  A  railroad  com- 
pany is  not  liable,  in  the  absence  of  negligence,  for  the  injuring  or  killing  of  animals 
going  upon  the  track  through  gates  at  farm  crossings;  Hunt  v.  L.  S.  &  M.  S.  Ry.  Co., 
112-79. 
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Chapter  41 . 
CORPORATIONS -STREET  RAILWAY  COMPANIES. 

ART.  I  AKT. 

I.  In  cities  and  towns,  |  3.   General  provisions. 


ARTICLE  i— in  cities  and  towns, 

SBC. 

7593.  Track,  construction  of. 

7594.  Electric  motor. 


7595.  Money,  borrowing. 

7596.  Equipment  contracts. 


SBC. 

7597.  Contracts  of  lease. 

7598.  Contracts,  acknowledgment— Record. 

7599.  Emergency. 


An  Act  to  amend  section  five  (5)  of  an  act  entitled  *'An  act  to  provide  for  the  incorporation  of  street 
railroad  companies,"  approved  June  4,  1861,  being  section  four  thousand  one  hundred  and  forty- 
seven  (4x47)  of  the  Revised  Statutes  of  1881.  [Became  a  law,  by  lapse  of  time,  without  the  gov- 
ernor's signature,  March  5, 1891;  S.,  1891,  p.  109. 

7593.  [4147]  Construction  of  track.  Sec.  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana^  That  section  five  (5)  of  an  act 
entitled  "An  act  to  provide  for  the  incorporation  of  street  railroad  com- 
panies," approved  June  4,  1861,  being  section  four  thousand  one  hundred 
and  forty-seven  (4147)  of  the  Revised  Statutes  of  1881,  of  the  state  of 
Indiana,  be  amended  to  read  as  follows:  Section  5.  Such  company  may 
construct  its  track,  switches,  side  tracks  or  turn-outs  upon  the  streets  of 
said  cities  or  towns  under  the  following  conditions  and  restrictions  :  The 
said  track  shall  be  constructed  upon  the  center  or  side  of  said  streets,  and 
shall  conform  exactly  to  the  established  grade  of  such  street.  The  free 
passage  of  the  streets  of  such  city  or  town,  occupied  or  used  by  said  com- 
pany, shall  be  impeded  or  obstructed  by  such  company,  only  to  the  extent 
necessary  for  the  purposes  for  which  said  company  was  organized.  The 
points  where  such  track  shall  intersect  and  cross  the  streets  of  such  city  or 
town  shall  be  so  arranged  bysaid  company  as  to  render  the  crossing  as  passa- 
ble and  in  as  good  condition  as  any  other  portion  of  the  street  The  track 
shall  be  from  four  to  five  feet  in  width.  Every  company  organized  under 
the  provisions  of  this  act  and  owning  and  operating  a  street  railroad  within 
any  city  having  a  population  of  one  hundred  thousand  and  upwards  ac- 
cording to  the  last  preceding  United  States  census,  shall  permit  the  use  of 
its  track  or  tracks  by  any  incorporated  suburban  passenger  railway  com- 
pany, from  the  corporate  limits  of  such  city  or  town  to  some  central  point 
in  such  city  or  town,  for  the  purpose  of  receiving  and  discharging  passen- 
gers, whenever  the  common  council  and  board  of  aldermen,  or  the  com- 
mon council  or  board  of  trustees  of  any  such  city  or  town  shall,  by  ordi- 
nance, fix  such  central  point  and  grant  a  right  of  way  thereto  to  such  subur- 
ban passenger  railway  company  upon  or  over  any  street,  alley,  road,  bridge 
or  public  highway  of  such  city  or  town  now  or  then  occupied  in  whole  or 
in  part  by  any  street  railway  company  with  one  or  more  tracks:  Provided, 
that  such  use  shall  be  upon  such  conditions  as  the  common  council  and 
board  of  aldermen,  or  the  common  council  or  board  of  trustees  of  such 
city  or  town  may  prescribe,  and  upon  such  terms  as  to  compensation,  as 
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such  companies  may  mutually  agree.  And,  in  case  such  companies  can 
not  agree  as  to  such  compensation  within  thirty  days  from  the  passage  of 
such  ordinance,  then  such  use  shall  be  permitted  upon  such  terms,  as  to 
compensation,  as  may  be  fixed  and  determined  by  an  action  instituted  by 
either  of  such  companies,  in  the  circuit  court  of  the  county  in  which  such 
city  or  town  may  be  situate.  And,  no  appeal  shall  operate  to  stay  the  use 
of  such  track  of  tracks  as  fixed  and  determined  in  said  action:  And,  pro* 
vided,  further,  that  the  provisions  ot  this  act,  shall  not  apply  to  any  subur- 
ban passenger  railway  company  whose  line  extends  more  than  ten  miles  be- 
yond the  corporate  limits  of  such  city  or  town. 

An  Act  concerning  street  railroads  and  the  use  of  electricity  as  a  motive  power  thereon,  authorizing 
them  to  issue  bonds  and  secure  the  same  by  mortgage,  and  to  secure  manufacturers  and  owners  of 
electrical  equipment  in  making  conditional  sales  and  certain  contracts  for  the  lease  thereof  and  de 
daring  an  emergency.     [Approved  and  in  force  March  3, 1891 ;  S.,  1891,  p.  68. 

7594.  Electric  motor,  use  of,  when  —  Consent  of  city  —  County. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
any  street  or  horse  railroad  [company]  heretofore  or  hereafter  organized  in 
this  state  may,  with  the  consent  of  the  common  council  of  the  city  in  which 
such  railroad  or  any  part  thereof  is  located  and  operated,  and  with  the  con- 
sent of  the  board  of  commissioners  of  the  county  where  such  railroad  or  any 
part  thereof  is  operated  beyond  the  limits  of  such  city,  use  electricity  for 
motive  power:  Provided,  that  nothing  in  this  act  contained  shall  be  so  con- 
strued as  to  take  away  from  the  common  councils  of  incorporated  cities 
the  exclusive  powers  now  exercised  over  the  streets,  highways,  alleys  and 
bridges  within  the  corporate  limits  of  such  cities,  and  all  such  street  railroad 
companies  shall  first  obtain  the  consent  of  such  common  council  for  the 
operation  by  electricity  of  their  cars  along,  through  or  across  the  public 
streets  or  alleys  of  any  city  before  the  operation  by  electricity  of  their  cars 
shall  be  commenced:  Provided,  that  in  giving  such  consent  such  common 
council,  or  board  of  county  commissioners,  may  do  so  upon  such  terms  and 
conditions  as  they  may  see  fit  to  impose.  * 

7595-  Money  —  Power  to  borrow.  §  2.  Any  such  company  may, 
from  time  to  time,  borrow  money  for  completing,  operating  or  equipping 
its  railroad,  may  issue  and  dispose  of  its  bonds  for  any  amount  so  borrowed* 
and  may  mortgage  its  corporate  property  and  franchises  to  secure  such 
bonds  or  any  contract  by  such  company. 

7596.  Equipment — Contract — Title  in  vendor,  until.  §3.  That 
in  any  written  contract  of  or  for  the  sale  of  electrical  equipment  for  such 
street  railroad,  by  the  terms  of  which  the  purchase  money,  in  whole  or  in . 
part,  is  to  be  paid  in  the  future,  it  may  be  agreed  that  the  title  to  the  prop- 
erty so  sold  or  contracted  to  be  sold  shall  not  pass  to  or  vest  in  the  vendee 
until  the  purchase  money  shall  have  been  fully  paid,  or  that  the  vendor 
shall  have  and  retain  a  lien  thereon  for  the  unpaid  purchase  money,  not- 
withstanding delivery  thereof  to  and  possession  by  the  vendee. 

7597-  Contract  of  lease  —  Rent  apply  on  purchase.  §  4.  In  any 
written  contract  for  the  leasing  or  renting  of  such  electrical  equipment  it 
shall  be  lawful  to  stipulate  for  a  conditional  sale  thereof  at  the  termination 
of  such  lease,  and  to  stipulate  that  the  rental  received  may,  as  paid  or 
when  paid  in  full,  be  applied  and  treated  as  purchase  money,  and  that  the 
title  to  such  property  shall  not  vest  in  such  lessee  or  vendee  until  the  pur- 
chase money  shall  have  been  paid  in  full,  notwithstanding  delivery  to  and 
possession  by  such  lessee  or  vendee. 
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7598.  Contracts— Acknowledgment — Record.  §5.  Every  such 
contract  specified  in  sections  three  and  four  shall  be  good,  valid  and  effect- 
ual, both  in  law  and  equity,  against  all  purchasers  and  creditors:  Pro- 
vided, first,  the  same  shall  be  acknowledged  by  the  vendee  or  lessee  before 
some  officer  authorized  by  law  to  take  acknowledgments  of  deeds;  second, 
such  estimate  shall  be  recorded  in  thirty  days  after  such  execution,  in  the 
miscellaneous  record  in  the  office  of  the  recorder  of  the  -county  in  which 
6uch  street  railroad  is  located  and  operated. 

7599.  Emergency.  §  6.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  the  same  shall  be  in  force  from  and  after  its 
passage. 
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Notes  to  Chapter  4d . 
CORPORATIONS-STREET  RAILWAY  COMPANIES. 

ARTICLE  i  — in  cities  and  towns. 

4164.  Content  of  common  council.  If  the  sovereign  authority  shall  grant  a  special 
charter  to  a  corporate  body,  to  conduct  a  particular  business,  without  granting  any 
exclusive  privilege  over  that  business,  the  same  authority  may  in  the  like  manner 
grant  other  special  charters  to  other  corporations  to  carry  on  the  same  business;  and, 
where  there  is  a  conflict  of  profits  between  them  the  first  grantee  has  no  remedy.  A 
city,  having  control  over  its  streets  (§  3161),  mav  prescribe  the  motive  power  to  be 
used  in  operating  railway  cars  upon  them.  Wnen  it  prescribes  one  kind  of  power 
the  grantee  of  the  right  of  use  of  the  streets  can  not  use  another.  So,  in  a  contest  be- 
tween two  rival  companies  for  the  possession  of  a  street,  the  use  of  which  is  granted, 
one  of  which  is  using  a  motive  power  not  authorized  by  its  grant,  the  other  company 
may  assail  its  right  to  the  street  by  showing  its  violation  of  its  franchise;  Ind.  etc.  RR. 
Co.  v.  Cit.  S.  RR.  Co.,  127-391. 

A  city  can  not  give  an  exclusive  right  to  a  railroad  company  to  occupy  all  its  streets, 
to  the  exclusion  of  all  other  companies  and  so  prevent  itself  from  afterward  giving 
similar  grants  to  other  companies.  If,  however,  it  makes  such  a  grant  and  afterward 
makes  a  like  grant  to  another  company,  that  grantee  which  first  occupies  a  street 
within  the  terms  of  the  grant  or  which  first  enters  on  the  construction  of  a  particular 
line  of  street  railway  and  has  expended  its  money  in  the  prosecution  of  the  work,  is 
entitled  to  the  possession  of  such  street,  or  to  the  streets  over  which  such  particular 
line  passes,  although  the  effect  is  that  such  company  thus  acquires  the  exclusive  pos- 
session of  such  street  or  streets  for  the  purposes  of  a  street  railway;  Ind.  etc.  RR. 
Co.  v.  Cit.  S.  RR.  Co.,  127-386. 

A  common  council  has  authority  to  license  a  street  railway  company  to  use  a  street 
and  is  not  liable  for  the  negligence  of  its  licensee  (Warsaw  v.  Dunlap,  112-576).  Nor 
is  the  city  liable  for  a  failure  to  enforce  its  ordinances  —  as  where  having  licensed  a 
railway  user  upon  a  street  by  an  ordinance  which  specifies  the  manner  of  the  use  the 
licensee  fails  to  conform  to  the  ordinance  (Wheeler  v.  Plymouth,  1 16-158;  Dooley  v. 
Sullivan,  1 12-451).  Nor  does  a  municipal  corporation  warrant  the  safety  of  its 
streets;  its  legal  obligation  is  to  exercise  ordinary  care  and  skill  in  making  and  keep- 
ing its  streets  in  a  reasonably  safe  condition  for  travel  by  persons  who  exercise  ordi- 
nary care.  Where,  however,  a  city  authorizes  a  railway  track  to  be  laid  on  a  street 
which  has  been  covered  by  planks,  for  the  use  of  a  street  railway  company,  and  the 
iron  rails  of  the  track  project  four  inches  above  the  planked  surface,  and  permits  it 
to  remain  in  that  condition,  to  the  injury  of  persons  using  the  street  for  travel,  it  is 
liable  for  its  own  negligence  in  failing  to  exercise  the  ordinary  care  and  skill  required 
to  make  and  keep  its  streets  in  a  reasonably  safe  condition  for  travelers;  Michigan 
City  v.  Broeckling,  122-40. 

67 
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Notes  to  Chapter  42. 
CORPORATIONS-TELEGRAPH  COMPANIES. 

ARTICLE  2  — POWERS  and  duties. 

4176.  Doty  as  to  dispatches.  The  section  as  it  existed  prior  to  the  passage  of  the 
statute  of  18S5  having  been  repealed  by  the  act  of  1885,  telegraph  companies  are  no 
longer  liable  to  a  fixed  penalty  of  $100  for  a  merely  negligent  breach  of  duty  either  in 
the  transmission  of,  or  in  the  failure  to  transmit  message  by  telegraph.  Such  compan- 
ies are,  however,  liable  under  section  4177,  which  remains  in  force,  as  well  as  on  the 
general  principles  of  the  common  law,  for  special  damages  for  failure  or  negligence 
in  receiving,  copying,  transmitting  or  delivering  dispatches.  The  primary  object  of 
this  section,  of  1885,  was  to  protect  the  interests  of  the  patrons  of  telegraph  companies  by 
preventing,  so  far  as  is  reasonable,  any  discrimination  among  them.  It  is  only  those 
who  give  business  to  and  send  dispatches  over  the  wires  of  a  telegraph  company  that 
can  rightly  be  called  its  patrons,  within  the  meaning  of  the  statute.  In  this  view  it  is 
only  those  entitled  to  be  considered  as  the  patrons  of  such  a  company  who  are  author- 
ized to  enforce  the  statutory  penalty,  when  it  has  been  incurred;  Hadley  v.  W.  U.  Tel. 
Co.,  1 15-199. 

Where  a  contract  for  the  transmitting  and  delivery  of  a  message  by  telegraph  to  a 
point  in  this  state  is  made  in  another  state,  there  can  be  no  recovery  in  this  state  of  the 
statutory  penalty,  for  a  failure  to  deliver  the  message  after  it  has  been  transmitted; 
Rogers  v.  W.  U.  Tel.  Co.,  122-396. 

4176a.  Penalty.  Under  this  statute  (1885)  a  telegraph  company  is  not  liable  for  the 
penalty  herein  prescribed,  where  the  only  wrong  proved  is  a  negligent  wrong;  W.  U. 
Tel.  Co.  v.  Jones,  116-362. 

A  contract  is  essential  to  create  a  duty.  So,  in  order  that  a  person  may  recover  the 
statutory  penalty  for  a  breach  of  duty  in  the  transmission  of  a  telegram,  a  valid  con- 
tract must  be  shown,  as  the  contract  is  the  foundation  of  the  action.  A  telegraph  com- 
pany may  not  transact  ordinary  business  on  a  Sunday.  It  may,  however,  keep  its  of- 
fices open  for  the  receipt  and  transmission  of  messages  where  a  reasonable  necessity 
exists,  such  as  communications  designed  to  relieve  suffering,  avert  harm  or  prevent 
serious  loss.  It  follows  that  a  contract  by  a  telegraph  company  to  transmit  a  message 
on  Sunday  is  valid  or  invalid,  owing  to  the  reasonable  necessity,  or  the  want  of  it,  foi 
the  transmission  of  the  message  on  that  day.  No  such  necessity  is  shown  in  the 
case  of  a  message  which  may  as  well  be  sent  on  any  other  day  as  on  Sunday,  without 
causing  loss,  harm  or  suffering,  and  a  contract  to  transmit  such  a  message,  regarding 
ordinary  business,  which  can  be  transacted  as  well  on  any  day  as  on  Sunday,  is  not 
within  the  exception  to  the  general  rule  that  ordinary  business  shall  not  be  transacted 
on  Sunday.  Wherefore,  when  a  complaint  against  a  telegraph  company  to  recover  the 
statutory  penalty,  prescribed  by  this  section,  shows  that  the  contract  was  made  on  Sun- 
day, such  complaint  is  fatally  bad,  unless  the  contract  is  shown  to  be  valid  by  reason 
of  the  existence  of  a  necessity  for  the  making  of  the  contract  on  that  day  and  that  the 
defendant  knew  of  that  necessity;  W.  U.  Tel.  Co.  v.  Yopst,  118-250. 

4177.  Negligence  and  disclosure.  This  section,  which  creates  a  liability  on  the  part 
of  telegraph  companies  for  special  damages  occasioned  by  a  neglect  of  duty  in  respect 
of  messages  delivered  to  them  for  transmission,  is  neither  repealed  or  affected  by  the 
statute  of  1885  (4176a),  relating  to  telegraph  and  telephone  companies.  Wherefore,  a 
person  to  whom  a  telegram  has  been  sent  may  maintain  an  action  under  this  section 
for  the  recovery  of  special  damages  resulting  from  a  failure  of  a  telegraph  company  to 
deliver  the  message.  The  person  to  whom  the  message  is  sent  is  not  bound  by  the 
contract  between  the  person  who  sends  and  the  telegraph  company,  so  that  his  failure 
to  present  his  claim  for  damages  within  a  given  number  of  days  limited  by  the  contract 
of  the  sender,  is  no  defense  to  such  an  action;  W.  U.  Tel.  Co.  v.  Kibben,  1 14-518. 

4178.  Delivery  of  dispatches.  A  paragraph  of  complaint  in  an  action  for  the  re- 
covery of  the  statutory  penalty  (§  4176)  for-  the  failure  of  a  telegraph  company  to  de- 
liver a  message,  must  —  in  order  to  be  good  —  aver,  in  accordance  with  this  section, 
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that  the  person  to  whom  the  message  was  addressed,  resided  within  one  mile  of  the 
telegraph  station,  or  within  the  city  or  town  in  which  such  station  is;  Reese  v.  W.  U. 
Tel.  Co.,  123-298. 

Sections  4176,  4176a  (stat ,  1885),  do  not,  by  implication,  repeal  this  section.  In 
its  scope  the  act  of  1885  does  not  cover  the  subject  matter  to  which  this  section  relates. 
Nothing  in  the  act  of  1885  regulates  the  distance  or  prescribes  the  limits  within  which 
a  telegraph  company  shall  deliver  messages.  The  three  sections  must  be  construed 
together;  Reese  v.  W.  U.  Tel.  Co.,  123-298. 
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Chapter  43. 
CORPORATIONS -TELEPHONE  COMPANIES. 

SEC.  I  SBC. 

7600.    Rental  limited  —  Repeal  of  statute.  |  7601 .    Emergency . 

An  Act  to  repeal  an  act  entitled  •*  An  act  to  regulate  the  rental  allowed  for  the  use  of  telephones  and 
fixing  a  penalty  for  its  violation,"  approvea  April  23,  2885.  [Approved  and  in  force  February,  1889 ; 
STTi889.  P-  49. 

7600.  [4i92e-g.]  Rental  limited  —  Repeal  of  statute.  Sec.  i. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  an  act 
entitled  "  An  act  to  regulate  the  rental  allowed  for  the  use  of  telephones 
and  fixing  penalties  for  its  violation,"  approved  April  13,  1885,  be  and  the 
same  is  hereby  repealed. 

7601.  Emergency.  §  2.  An  emergency  existing  for  the  immediate 
taking  effect  of  this  act,  the  same  shall  be  in  force  from  and  after  its  pas- 
sage. 
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Notes  to  Chapter  43. 
CORPORATIONS -TELEPHONE  COMPANIES. 

4192a.  Duty— Discrimination.  Under  the  laws  of  this  state  a  person  desiring  the 
use,  possession  and  enjoyment  of  telephones,  connecting  his  mill  with  his  office  and 
necessary  connection  with  other  subscribers  and  firms,  who  offers  to  pay  as  rent  the 
sum  fixed  by  law,  may  compel,  by  mandate,  the  furnishing  of  such  service.  It  is  no 
defense,  in  such  case,  to  say  that  the  person,  or  corporation,  engaged  in  furnishing 
telephonic  service  does  not  rent  telephones,  but  furnishes  such  service  by  means  of 
public  stations  only;  C.  U.  Tel.  Co.  v.  State,  ex  rel.,  123-116,  following  C.  U.  Tel. 
Co.  v.  State,  ex  rel.,  1 18-194.     [See  note  to  §§4192a-4192g. 

4192a-4I92g.  Discriminations — Rental—Toll  rates.  The  telephone  is  an  instru- 
ment of  commerce.  Persons  or  corporations  engaged  in  the  general  telephone  busi- 
ness are  common  carriers  of  news.  These  statutes  of  1885,  relating  to  telephone  com- 
panies, apply,  merely  to  the  service  to  be  provided  to  persons  within  this  state.  They 
are,  therefore,  not  open  to  the  objection  that  they  are  void  as  attempting  to  regulate 
interstate  commerce,  notwithstanding  the  fact  that  the  lines  of  communication  of  a 
company  doing  business  within  the  state  may  extend  in  to  other  states.  Wherefore, 
in  an  action  by  a  resident  of  a  city  of  this  state  to  compel  a  telephone  company  to  fur- 
nish him  with  telephonic  service  within  such  city,  an  answer  that  the  lines  of  the 
company  extend  beyond  the  limits  of  the  state  and  that  by  furnishing  the  plaintiff 
with  an  instrument  and  service  he  would  be  placed  in  communication  with  points 
outside  of  the  state  is  bad.  (a)  A  company  doing  a  general  telephone  business  in 
this  state  can  not  evade  the  force  of  these  sections,  prescribing  the  duties  of  such 
companies  and  regulating  the  rental  to  be  charged  for  the  use  of  telephones,  by  ceas- 
ing to  do  a  rental  business  and  establishing  public  toll  stations.  Under  these  statutes 
any  person,  within  the  local  limits  of  the  business  of  such  a  company  in  a  city  or 
town,  has  the  right  to  demand  and  receive  a  telephone,  with  connections,  facilities 
and  service  at  the  rate  per  month  fixed  by  the  statute  (§  4192e).  (b)  A  person  or 
corporation  engaged  in  operating  telephone  lines,  furnishing  connections,  facilities 
and  service  to  business  houses,  persons  and  corporations,  can  be  compelled  by  man- 
damus, on  the  petition  of  a  person  who  is  discriminated  against,  to  furnish  such  per- 
son the  same  service  that  it  furnishes  to  others,  independent  of  any  statutory  pro- 
vision against  discrimination.  Moreover,  the  fact  that  the  statute  prescribes  a  pen- 
alty for  the  violation  of  its  provisions  does  not  abridge  the  right  of  an  aggrieved  party 
to  compel  such  a  company,  by  mandamus,  to  furnish  him  with  the  service  to  which 
he  is  entitled  ;  C.  U.  Tel.  Co.  v.  State,  ex  rel.,  1 18-195;  C.  U.  Tel.  Co.  v.  Hopper, 
124-600. 

4192e.  Rental  limited.  One  who,  being  the  owner  and  operator  of  a  telephone 
line,  in  violation  of  this  statute,  charges  and  collects  a  monthly  rental  in  excess  of 
three  dollars,  the  rate  fiaed  by  this  section  for  one  telephone,  is  subject  to  the  pen- 
alty prescribed  by  section  4192g.  So,  a  fixed  charge  of  one  dollar  per  month,  in  ex- 
cess of  the  three  dollars  allowed  by  the  statute,  for  non  subscribers,  which  is  charged 
and  collected  whether  the  telephone  is  used  by  non  subscribers  or  not,  and  without 
regard  to  the  number  of  such  persons  who  may  use  it,  is  a  violation  of  the  law;  John- 
son v.  State,  1 13-147. 
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Chapter  45. 
CORPORATIONS -WATER  WORKS  COMPANIES. 


SBC 
7608 


,,.-,-_.  Corporate  rights. 

7603.  Eminent  domain. 

7604.  Appropriation  of  lands — Procedure . 

7605.  Damages,  payment  of. 

7606.  Parties  to  proceeding. 

7607.  Possession  —  Quia  timet. 


7608.  Right  limited — Drainage — Artificial  ways. 

7609.  Money,  borrowing. 

7610.  Streets  etc..  user. 

7611.  Companies  in  esse. 
76x2.  Emergency. 


An  Act  to  encourage  the  erection  and  operation  of  water  works,  in  towns,  by  incorporated  associations 

-_j su: —  **.,»  «*«.. —  —j  ~.4„4i- .*  „u  ~„— — lions  and  the  restrictions  and  liabilities 

L  Approved  and  in  force  March  6, 1889; 


and  prescribing  the  powers  and  privileges  of  such  corporations  and  the'  restrictions  and  liabilities 
to  which  they  shall  conform  and  declaring  an  emergency.  "*    *         —      •  -    — 


S.,  1889,  p.  195. 

7602.  Corporate  rights  and  privileges.  Sec.  i.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana,  That  whenever  any  com- 
pany incorporated  under  the  provisions  of  chapter  35,  R.  S.,  1881,  for  the 
purpose  of  constructing  and  operating  water  works  in  or  for  any  incorpo- 
rated town,  shall  have  obtained  and  shall  hold,  by  franchise,  ordinance  or 
resolution  from  said  town,  the  right  and  privilege  of  operating  such  water 
works,  and  of  laying  necessary  pipes,  mains  and  conduits  through  the  streets 
of  said  town,  such  corporation  shall  possess  the  powers  and  be  subject  to 
the  liabilities  and  restrictions  expressed  in  the  following: 

Surveys  for  locations  etc.  —  Entry  on  land.  First.  To  cause  such 
examinations  and  surveys  as  may  be  necessary  to  the  selection  of  the  most 
advantageous  positions  and  locations  for  the  source  of  supply,  the  pumping 
stations,  the  settling  basins,  the  filtering  basins  or  tanks,  the  storage  reser- 
voir, the  supply  mains,  the  delivery  reservoir,  tank  or  standpipes,  and  the 
delivery  mains,  any  or  all  of  these,  and  the  necessary  lines  of  pipe  connect- 
ing them;  and,  for  such  purposes,  by  its  officers,  agents  and  servants  to  en- 
ter upon  the  lands  and  waters  of  any  person,  but  subject  to  responsibility 
for  all  damages  which  they  shall  do  thereto. 

Real  estate  —  Acquisition  —  Use.  Second,  To  receive,  hold  and 
take  such  voluntary  grants  and  donations  of  real  estate,  money  and  other 
personal  property,  as  shall  be  made  to  it,  to  aid  in  the  construction,  operation 
and  maintenance  of  such  water  works ;  but,  the  real  estate  thus  received  by 
voluntary  grants  shall  be  held  and  used  for  the  purposes  of  such  grants  only. 

Eminent  domain  —  Exercise  of  power  of.  Third.  To  purchase, 
and  by  voluntary  grants  and  donations  receive  and  take,  and  by  its  officers, 
agents  and  servants,  enter  upon,  take  possession  of,  hold  and  use  all  such 
real  estate,  water  rights  and  other  property  as  may  be  necessary  for  the 
construction  and  operation  of  said  water  works,  and  other  accommodations 
necessary  to  accomplish  such  construction  and  operation;  but,  not  until 
the  compensation  to  be  made  therefor  as  agreed  upon  by  the  parties  or  as- 
certained as  herewith  prescribed  shall  have  been  paid  to  the  owner  or  owners 
thereof,  or  deposited  as  hereinafter  directed,  unless  the  consent  of  such 
owner  be  given  to  enter  possession. 

Site  select  — Works  construct.  Fourth,  To  determine  and  lay  out 
the  site  for,  construct  and  use  the  pumping  stations  with  necessary  accom- 
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modations  and  roads  thereto,  settling  basins,  the  filtering  basins  or  tanks, 
the  storage  reservoirs,  the  delivery  reservoirs,  tanks  or  stand  pipes,  and  all 
the  necessary  accommodations  thereto. 

Mains,  conduits  etc,  lay.  Fifth.  To  lay  necessary  mains,  conduits 
and  pipes  under  and  across  any  parcel  of  land,  watercourse,  road,  high- 
way or  railroad,  which  the  route  thereof  shall  intersect,  in  such  manner, 
however,  as  to  afford  security  for  life  and  property  and  to  cause  no  inter- 
ference to  traffic:  Provided,  that  such  parcel  of  land,  watercourse,  road, 
highway  or  railroad  shall  be  restored  to  the  same  condition,  as  far  as  pos- 
sible, as  it  was  in  at  the  time  the  excavations  for  said  mains  and  pipes  were 
commenced. 

Repair  or  change.  Sixth.  To  enter  upon  such  lands  under  or  across 
which  the  said  mains,  pipes  and  conduits  are  laid,  and  to  re-excavate  the 
same  for  the  purpose  of  change  or  repair;  but,  subject  to  responsibility  for 
all  damages  which  it  shall  do  thereto. 

Water,  use  of—  Drains.  Seventh.  To  use  and  distribute  water  from 
any  lake  or  natural  stream  of  water  in  the  county  in  which  said  water  works 
are  to  be  built,  and  by  permission  from  the  board  of  commissioners  of  said 
county,  to  lay  out  and  construct  a  dam  across  the  same,  upon  paying  the 
assessed  damages  caused  thereby  to  the  owner  or  owners  so  damaged. 

Relocate.  Eighth.  To  take  up  and  change  the  route  of  the  pipes, 
mains  and  conduits,  to  change  the  source  of  supply  and  remove  the  pump- 
ing stations,  to  vacate  and  reconstruct  the  various  reservoirs,  and  to  change 
the  positions  of  the  tanks,  standpipes  and  other  appurtenances  belonging 
to  said  water  works  company,  whenever  it  shall  be  deemed  necessary  or  ad- 
vantageous to  do  so. 

7603.  Eminent  domain  —  Right  of..  §  2.  In  case  any  corporation 
governed  by  this  act  is  unable  to  agree  for  the  purchase  or  lease  of  any 
real  estate,  right  of  way,  easement  and  water  privileges,  and  the  use  of 
water  from  any  lake  or  natural  stream  of  water,  required  for  the  construction 
and  operation  of  such  water  works  and  all  the  appendages  thereto,  then  it 
shall  be  lawful  for  the  said  company  to  appropriate  and  acquire  the  title  to 
the  same  in  the  manner  and  by  the  special  proceedings  prescribed  in  this  act 

7604.  Procedure  to  appropriate  lands.  §  3.  Such  company  shall 
forthwith  deposit  with  the  clerk  of  the  circuit  or  other  courts  of  record  of 
the  county  in  which  such  water  works  is  to  be  erected,  a  description  of  the 
rights  and  interests  to  be  appropriated;  and  such  lands,  rights  and  interests 
shall  belong  to  such  company  to  use  for  the  purpose  specified,  by  making 
or  tendering  payment  as  hereinafter  provided.  The  said  company  may,  by 
its  directors,  purchase  or  lease  of  the  owner  any  such  lands,  right  of  way, 
easements  and  water  privileges,  and  the  use  of  water  from  any  lake  or  natural 
stream  of  water,  as  shall  be  found  necessary  for  the  building,  maintaining 
and  operating  of  such  water  works;  or,  in  case  the  same  is  owned  by  a  per- 
son insane  or  an  infant,  at  a  price  to  be  agreed  upon  by  the  regularly  consti- 
tuted guardian  of  said  insane  person  or  infant,  if  the  same  shall  be  approved 
by  the  court  in  which  the  description  aforesaid  shall  be  filed;  and  on  such 
agreement  or  approval,  the  owner  or  guardian,  as  the  case  may  be,  shall 
convey  the  premises  or  rights  so  purchased  or  leased  in  fee  simple  or  other- 
wise, as  the  parties  may  agree,  to  such  water  works  company,  and  the  deed 
or  contract  when  made  shall  be  deemed  valid  in  law.  If  the  said  company 
shall  not  agree  with  the  owner  or  owners  of  such  lands,  rights  and  ease- 
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ments  (or  with  his  guardian  if  the  owner  be  incapable  of  contracting)  touch- 
ing the  damages  sustained  by  appropriation,  such  company  shall  deliver  to 
such  owner  or  guardian,  if  within  the  county,  a  copy  of  such  instrument  of 
appropriation.  If  the  owner  (or  his  guardian,  in  case  such  owner  is  inca- 
pable of  contracting)  be  unknown  or  do  not  reside  within  the  county,  such 
company  shall  cause  to  be  published  in  some  newspaper  of  general  circula- 
tion in  the  county,  for  the  term  of  three  weeks,  an  advertisement  reciting 
the  substance  of  such  instrument  of  appropriation.  Upon  filing  such  act 
of  appropriation  and  delivery  of  such  copy  or  making  such  publication,  the 
circuit  court  or  other  court  of  record  in  the  county  where  the  land  or  water 
lies,  or  any  judge  thereof  in  vacation,  upon  the  application  of  either  party, 
shall  appoint,  by  warrant,  three  disinterested  freeholders  of  such  county,  to 
appraise  the  damages  which  the  owners  of  the  lands,  water  rights,  ease- 
ments, lakes,  and  natural  streams  of  water,  may  sustain  by  such  appropria- 
tion. Such  appraisers  shall  be  duly  sworn;  they  shall  consider  the  injury 
which  such  owner  may  sustain  by  reason  of  such  appropriation,  and  shall 
forthwith  return  their  assessment  of  damages  to  the  clerk  of  such  court,  set- 
ting forth  the  value  of  the  property  taken  or  injury  done  to  the  property 
(which  they  shall  assess  to  the  owner  or  owners  separately),  to  be  by  him 
filed  and  recorded,  and  thereupon  such  company  shall  tender  or  cause  to  be 
tendered  the  amount  thus  assessed  to  the  party,  his  agents  or  heirs,  in  whose 
favor  such  damages  are  awarded,  or  shall  pay  the  same  in  trust  to  the  said 
clerk;  and,  on  making  such  payment  or  tender  thereof,  it  shall  be  lawful  for 
such  company  to  hold  the  interests  in  such  lands  and  waters  so  appropri- 
ated. The  cost  of  such  award  shall  be  paid  by  such  company,  and  on  no- 
tice by  any  party  interested  in  said  proceedings,  the  court  may  order  pay- 
ment thereof  and  enforce  such  payment  by  execution.  The  award  of  said 
appraisers  may  be  reviewed  by  the  circuit  court,  or  other  court  in  which  such 
proceedings  may  be  had,  on  written  exceptions  filed  by  either  party  in  the 
clerk's  office,  within  ten  days  after  the  filing  of  such  award,  and  the  court 
shall  make  such  order  therein  as  right  and  justice  may  require,  by  ordering 
a  new  appraisement  on  good  cause  shown:  Provided,  that  notwithstanding 
such  appeal,  such  company  may  take  possession  of  the  property  therein  de- 
scribed for  the  purpose  for  which  it  was  condemned,  and  the  subsequent 
proceedings  on  the  appeal  shall  only  affect  the  amount  of  compensation  to  be 
allowed.  If,  prior  to  the  assessment,  the  said  company  shall  tender  to  such 
owner  (or  his  guardian,  if  he  be  unable  to  contract),  an  amount  equal  to  or 
greater  than  the  award  afterward  made,  exclusive  of  costs,  the  costs  of  arbi- 
tration shall  be  paid  equally,  by  such  company  and  such  owner  or  guardian. 

7605.  Damages  —  Payment  of.  §  4.  If  there  are  adverse  or  con- 
flicting claimants  to  the  money,  or  any  part  of  it,  to  be  paid  as  compensa- 
tion for  the  property  taken,  the  court  may  direct  the  money  to  be  paid  in  to 
said  court  by  said  company,  until  it  can  determine  who  is  entitled  to  the 
same  and  shall  direct  to  whom  the  same  shall  be  paid ;  and  may,  at  its  dis- 
cretion, order  a  reference  to  ascertain  the  facts  on  which  said  determina- 
tion and  order  are  to  be  made. 

7606.  Parties  to  proceeding— Unknown  parties.  §5.  The  court 
shall  appoint  some  competent  attorney  to  appear  for  and  protect  the  rights 
of  any  party  in  interest  who  is  unknown,  or  whose  residence  is  unknown, 
and  who  has  not  appeared  in  the  proceedings  by  an  attorney  or  agent.  The 
court  shall  also  have  power,  at  any  time,  to  amend  any  defect  or  informality- 
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in  any  of  tne  special  proceedings  authorized  by  this  act  as  may  be  neces- 
sary, or  to  cause  new  parties  to  be  added,  and  to  direct  such  further  notice 
to  be  given  to  any  party  in  interest,  as  it  deems  proper;  and,  also,  to  appoint 
other  appraisers  in  the  place  of  any  who  shall  die,  or  refuse,  or  neglect,  or 
are  unable  to  serve,  or  who  may  leave,  or  be  absent  from  the  state. 

7607.  Possession  —  Clearing  title.  §  6.  At  any  time  after  an  at- 
tempt to  acquire  title  or  right  by  appraisal  of  damages  or  otherwise,  if  it 
shall  be  found  that  the  title  thereby  attempted  to  be  acquired  is  defective, 
the  company  may  proceed  anew,  to  acquire  or  perfect  the  same  in  the  same 
manner  as  if  no  appraisal  had  been  made.  At  any  stage  of  such  new  pro- 
ceedings, the  court  may  authorize  the  corporation,  if  in  possession,  to  con- 
tinue in  possession,  and,  if  not  in  possession,  to  take  possession  of  any 
such  real  estate,  water,  right  of  way  and  easements  during  the  pendency 
and  until  the  final  conclusion  of  such  new  proceedings;  and  may  stay  all 
actions  and  proceedings  against  the  company  or  any  officer,  agent  or  work- 
man of  such  company,  on  account  thereof,  on  such  company  paying  in  to 
court  a  sufficient  sum  (as  the  court  may  direct)  to  pay  the  compensation 
therefor  when  finally  ascertained;  and  in  every  such  case  the  party  inter- 
ested in  such  property  may  conduct  the  proceedings  to  a  conclusion,  if  the 
company  delay  or  omit  to  prosecute  the  same. 

7008.  Limit  of  right  —  Drainage — Artificial  ways.  §  7.  Noth- 
ing in  this  act  shall  be  construed  to  grant  the  power  to  any  water  works 
company  to  interfere  with  any  pipes,  drains  or  ditches  used  for  drainage 
purposes  without  the  consent  of  the  owner  thereof,  or  of  the  board  of  com- 
missioners of  the  proper  county  when  such  drains  or  ditches  are  at  the  dis- 
posal of  said  board  of  commissioners;  neither  shall  any  artificial  provision 
made  for  water  by  any  person  or  corporation,  or  owned  by  any  person, 
association  or  body  be  used,  condemned  or  appropriated  without  the  con- 
sent of  the  owner  thereof. 

7609.  Power  to  borrow  money.  §  8.  Such  company  may,  from  time 
to  time,  borrow  such  sums  of  money  as  it  may  deem  necessary  for  com- 
pleting its  water  works,  and  issue  and  dispose  of  its  bonds  for  any  amounts 
so  borrowed,  for  such  sums  at  such  rate  of  interest  as  may  be  lawful,  and 
may  secure  the  payment  of  such  bonds,  or  any  debts  which  it  may  con- 
tract, by  deed  of  trust  or  mortgage  on  part  or  all  of  its  corporate  propeny> 
right  of  way,  easements  and  franchise. 

7610.  Permit  required  to  use  streets  etc.  §  9.  This  act  shall  not 
grant  the  powers  and  privileges  herein  conferred  to  any  corporation  other 
than  such  as  have,  by  ordinance  or  otherwise,  obtained  legal  consent  and 
full  right  of  way  for  the  operation  of  water  works  and  the  laying  of  the 
necessary  pipes,  main  and  conduits  along  and  through  the  streets,  alleys, 
avenues  and  public  grounds  of  the  town  in  which  such  water  works  are  to 
be  operated,  from  the  board  of  trustees  of  said  town. 

7611.  Existing  companies  may  accept  the  act.  §  10.  Any  water 
works  company  heretofore  incorporated  and  now  existing,  which  holds  or 
shall  obtain  franchise  in  this  act,  shall  have  the  powers  and  privileges  con- 
veyed herein  and  be  limited  by  the  restrictions  and  liabilities  set  forth  in 
this  act. 

7612.  Emergency.  §11.  An  emergency  existing  for  the  immediate 
taking  effect  of  this  act,  the  same  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

68 
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Chapter  46. 
COUNTIES. 

ART.  I 

4.     Relocation  of  county  seats.  I 

ARTICLE  4  —  RELOCATION  OF  COUNTY  SEATS. 


-SBC. 

76x3.  Relocation,  petition  for  —  Procedure 

7614.  County  board,  duties  of. 

7615.  Real  estate  value. 

7616.  Plans  —  Cost  etc . 

7617.  Auditor's  duties  —  Contract. 

7618.  Contract  —  Bond — Superintendent. 


SBC. 

7619.  Treasurer's  duty. 

7600.  Contractor,  payment  of. 

7631.  Abandoned  grounds—  Conveyance  of. 

7623.  Appeal. 

7633.  Repealing  clause. 


An  Act  relative  to  the  relocation  of  county  seats  and  the  construction  of  county  buildings,  in  such  cases, 
and  repealing  all  laws  or  parts  of  laws  in  conflict  with  the  provisions  of  this  act  I Approved  March 
9, 1889;  in  force  May  10, 1889;  S.,  1889,  P-  997-* 

7613.*  Petition  to  relocate  —  Procedure  —  Limitation  on  act. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana^  That 
whenever  fifty-five  per  cent,  of  the  legal  voters  of  any  county  in  this  state 
shall,  by  written  petition,  request  the  board  of  commissioners  of  their  county 
to  relocate  the  county  seat  of  such  county,  designating  in  such  petition 
the  site  where  such  relocation  is  desired,  and  shall  procure  the  conveyance 
to  such  board  by  deed,  conveying  good  title,  of  two  lots  of  ground,  one  con- 
taining not  less  than  two  acres,  as  a  site  for  the  court  house,  and  the  other 
containing  not  less  than  one-fourth  of  an  acre,  as  a  site  for  the  county  jail, 
to  be  held  by  such  board  for  that  purpose,  and  shall  deposit  with  the  board 
the  sum  of  one  hundred  dollars  to  pay  an  architect,  and  one  hundred  and 
fifty  dollars  to  pay  commissioners  to  assess  damages,  then  such  board  shall 
proceed  to  have  new  county  buildings  erected  thereon  and  the  county  seat 
removed  thereto,  in  the  manner  and  upon  the  conditions  sot  forth  in  the 
following  sections  of  this  act:  Provided,  that  the  provisions  of  this  act  shall 
apply  only  in  cases  where  an  appraisement  and  election  has  been  had  prior 
to  the  passage  of  this  act,  under  the  provisions  of  an  "  Act  concerning  the 
relocation  of  county  seats,  repealing  all  laws  in  conflict  therewith,"  approved 
April  13,  1885,*  and  where  such  appraised  value  of  county  buildings  was 
less  than  five  thousand  dollars:  Provided,  that  no  county  seat  shall  be  re- 
located at  a  nearer  distance  than  four  miles  of  any  county  line. 

7614.  Petition  and  affidavit  —  County  board,  duties  of— Plans 
etc.  —  Cost.  §  2.  When  such  petition  is  presented,  and  the  affidavit  of 
one  or  more  persons  stating  that  the  signatures  to  such  petition  are  genuine, 
and  that  the  petitioners  are  legal  voters  of  such  county  (which  affidavit 
shall  be  prima  facie  evidence  that  the  facts  so  stated  are  true),  and  said 
money  deposited  to  pay  an  architect  and  commissioners  to  assess  damages, 
then  if  said  board  of  county  commissioners  find  that  fifty-five  per  cent,  of 
the  legal  voters  of  any  said  county  have  petitioned  for  such  relocation  the 
said  county  commissioners  shall  employ  an  architect  to  draw  plans,  speci- 
fications and  estimates  suitable  for  new  county  buildings,  the  buildings  to 
_  _______      _     —  _ 
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be  of  brick  or  stone  and  the  county  offices  to  be  fire  proof  or  as  nearly  so 
as  practicable,  the  cost  of  the  whole  not  to  exceed  fifteen  thousand  dollars; 
and  such  plans,  specifications  and  estimates  shall  be  presented  to  the  said 
board  at  its  next  regular  session  :  Provided,  that  the  number  of  all  legal 
ballots  cast  at  the  general  election  in  said  county  at  which  a  congressman 
was  voted  for  next  preceding  the  presentation  of  such  petition  to  the  board 
of  commissioners,  with  ten  per  centum  added  thereto,  shall  be  considered 
the  whole  number  of  votes  of  such  county  :  And,  provided,  further,  that  the 
person  or  persons  circulating  such  petition  may,  if  necessary  to  satisfy  him 
or  them  that  such  petitioner  or  petitioners  are  legal  voters  of  such  county, 
administer  an  oath  to  such  petitioner  or  petitioners  as  to  the  fact  that  he 
or  they  are  such  legal  voters  :  Provided,  that  any  person  opposed  to  such 
relocation  may  appear  and  defend  against  the  application  by  offering  proof 
that  any  of  the  petitioners  are  not  legal  voters  or  did  not  sign  the  petition, 
or  have  afterward  signed  a  remonstrance  against  the  same ;  and  the  fact  of 
such  signing  of  such  remonstrance  may  be  shown  prima  facie  by  the  affi- 
davit of  any  person  who  is  a  competent  witness  on  other  cases  :  Provided, 
further,  that  both  petitions  and  remonstrances  shall  not  only  give  the  name 
of  such  signer,  but  also  the  exact  date  as  to  month,  day  of  month,  and  hour 
of  day  such  signing  was  had,  and  no  such  said  petitioner  or  remonstrator 
shall  be  subject  to  any  process  by  law,  to  appear  before  any  such  board  of 
county  commissioners  to  show  cause  for  having  signed  the  same,  but  any 
said  petitioner  or  remonstrator  may  voluntarily  so  appear  and  show  cause 
for  having  signed  the  same ;  but  any  filer  of  a  petition  or  remonstrance 
shall  be  held  liable  to  the  action  of  the  grand  jury  for  each  and  every  false 
filing  of  names  on  such  petition  or  remonstrance. 

7615.  Real  estate  value,  how  ascertained— Examination  of — 
Payment  of.  §  3.  To  ascertain  and  fix  the  amount  and  value  of  the  real 
property  of  any  county  at  the  county  seat,  it  shall  be  the  duty  of  the  county 
board  of  any  county  before  whom  a  petition  shall  be  filed,  as  provided  in 
the  first  section  of  this  act,  to  direct  the  auditor  of  said  county  to  notify  the 
governor  of  the  state  of  the  filing  of  the  same,  who  shall,  upon  the  recep- 
tion of  said  notice,  proceed  at  once  to  appoint  three  disinterested  persons, 
non  residents  of  said  county,  as  commissioners  to  examine  said  real  estate 
of  said  county  seat  belonging  to  such  county,  and  assess  the  value  thereof, 
including  the  building  and  improvements  thereon  situated.  And,  to  enable 
them  so  to  do,  they  shall  meet  at  said  county  seat  on  a  day  (not  less  than 
forty  days  before  the  regular  meeting  thereafter  of  the  said  board  of  com- 
missioners), whereof  public  notice  shall  be  given,  and  they  may  examine 
competent  witnesses  as  to  such  value,  and  after  they  or  a  majority  of  them 
shall  have  agreed,  they  shall  make  out  duplicate  statements  of  such  action 
and  conclusion,  and  file  one  copy  with  the  auditor  of  said  county  and  trans- 
mit by  mail  the  other  copy  to  the  governor  of  the  state.  And,  such  peti- 
tioners shall  be  required  to  pay  in  to  the  county  treasury,  for  the  benefit  and 
use  of  such  county  in  the  erection  and  building  of  new  public  buildings, 
the  value  of  said  real  estate,  together  with  the  value  of  buildings  and  im- 
provements thereon  at  said  county  seat,  as  ascertained  and  assessed  by  said 
commissioners. 

7616.  Plans  —  Sum  to  be  invested,  how  ascertained.  §  4. 
The  auditor  of  said  county  shall  immediately  after  assessment  has  been 
made,  as  provided  for  in  section  3  of  this  act,  issue  a  call  session  of  the 
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board  of  county  commissioners,  who  shall  then  determine  what  amount 
(up  to  fifteen  thousand  dollars)  shall  be  invested  in  said  proposed  new 
buildings,  and  when  such  amount  has  been  determined  upon,  the  board  of 
county  commissioners  shall  cause  an  architect  to  draw  plans  and  specifica- 
tions, with  estimates,  as  provided  in  section  2  of  this  act :  Provided,  that 
no  plans  be  drawn  that  fail  to  provide  for  the  accommodation  of  the  vari- 
ous county  offices  on  the  ground  floor,  with  suitable  fire  proof  vaults  there- 
for, and  a  suitable  court  room,  with  jury  rooms,  in  the  second  story  of  the 
proposed  court  house  :  Provided,  further •,  that  the  commissioners  may,  if 
they  deem  it  best,  advertise  offering  one  hundred  dollars  for  the  plans  that 
they  may  adopt,  but  reserving  the  right  to  reject  any  or  all  plans  when  ex- 
amined at  their  regular  meeting. 

7617.  Auditor  s  duties— Bids  for  contracts.  §  5.  If  such  petition- 
ers, or  some  of  them,  shall  within  three  months  after  such  estimates  and  plans 
are  accepted,  cause  to  be  paid  in  to  the  county  treasury,  or  the  payment 
thereof  be  secured  to  such  board  to  its  satisfaction,  a  sum  equal  to  the  value 
of  the  real  property  and  improvements  thereon  belonging  to  the  county  at 
the  county  seat,  then  such  board  shall,  at  once,  cause  the  auditor  to  advertise, 
immediately,  in  the  newspapers  of  such  county,  if  any  there  be  (or  if  none, 
then  in  the  nearest  newspaper  of  general  circulation),  and  by  posting  in 
six  public  places  in  said  county,  for  sealed  proposals  for  the  erection  of  such 
buildings  according  to  said  plans  and  specifications,  such  proposals  to  be  pre- 
sented to  the  board  of  commissioners  at  its  next  regular  session,  said  board 
of  commissioners  reserving  the  right  to  reject  any  or  all  bids,  and  to  pro- 
ceed to  readvertise  for  bids  as  provided  for  within  the  provisions  of  this  act. 

7618.  Contract — Bond— Superintendent.  §  6.  At  the  said  session 
when  such  proposals  are  required  to  be  filed  such  board  shall  contract,  in 
writing,  with  some  person  or  persons,  for  the  erection  of  such  buildings  upon 
the  best  and  most  favorable  terms  to  be  had,  and  shall  take  a  bond  or  bonds 
from  such  contractors  in  a  sufficient  penalty,  with  good  and  approved  se- 
curity, conditioned  to  complete  such  buildings  according  to  the  stipulations 
of  the  said  contract,  the  buildings  to  be  completed  within  one  year  from  the 
time  such  contract  is  made.  And  the  said  board  shall  also  employ  a  com- 
petent person  to  superintend  the  erection  of  such  buildings  and  to  see  that 
the  terms  of  such  contract  are  complied  with. 

7619.  County  treasurer  collect.  §  7.  Such  board  shall  direct  the 
county  treasurer  to  collect  and  receive  the  said  sum  secured  to  be  paid  as 
provided  in  sections  one  and  five  of  this  act;  and  the  same  shall  be  paid 
over  to  the  contractor,  upon  warrant  of  the  auditor,  in  such  sums  and  at 
such  times  as  such  board  may  direct,  and  if  any  remain  after  the  payment 
of  such  contractors,  the  same  shall  be  expended  in  the  improvement  of 
such  new  site. 

7620.  Contractor,  how  paid.  §  8.  So  soon  as  said  buildings  are  com- 
pleted, at  the  end  of  one  year,  as  named  in  section  6  of  this  act,  the  county 
commissioners  shall  cause  all  the  books,  papers  and  furniture  of  the  several 
county  offices,  and  of  the  several  courts  of  the  county,  and  of  the  county 
prison,  and  the  occupants  of  such  prison,  to  be  removed  to  such  new  build- 
ings, and,  from  the  time  of  such  removal,  such  new  site  shall  become  and 
be  held  and  treated  as  the  seat  of  justice  of  such  county. 

7621.  Conveyance  of  abandoned  grounds.  §  9.  When  the  reloca- 
tion of  any  county  seat  shall  have  been  completed,  and  the  books  and  rec- 
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ords  removed  to  the  new  county  seat,  and  any  person  or  persons,  for  the 
purpose  of  procuring  such  relocation,  shall  have  paid  the  county  in  full,  in 
accordance  with  the  provisions  of  this  act,  it  shall  be  the  duty  of  the  board 
of  commissioners  of  such  county  to  convey,  by  quit  claim,  to  the  said  peti- 
tioners the  entire  interest  and  estate  of  the  county  in  such  public  grounds 
and  buildings  of  the  old  county  seat;  and  to  release  said  petitioners,  indi- 
vidually and  collectively,  from  any  and  all  obligation  or  obligations  entered 
into  in  accordance  with  the  provisions  of  this  act. 

7622.  Appeal.  §  10.  In  all  cases  of  location  or  removal  of  county  seats 
there  shall  be  allowed  an  appeal  to  the  circuit  court?  and  to  the  supreme 
court,  by  any  person  or  persons  aggrieved  thereby,  under  the  same  regula- 
tions as  now  provided  by  law  for  appeals  in  other  cases  from  the  board  of 
commissioners,  and  from  the  circuit  court,  the  party  appealing  giving  bond 
for  costs,  as  may  be  required  by  the  board  of  commissioners,  or  by  the 
judge  of  the  circuit  court. 

7623.  Repealing  clause.  §11.  All  acts  or  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  are  hereby  repealed. 
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Notes  to  Chapter  46. 
COUNTIES. 

ARTICLE  5  — PUBLIC  BUILDINGS. 

4243.  Plans  and  specifications.  This  section  provides  that  it  shall  not  be  lawful 
for  any  board  of  commissioners  to  make  any  contract  for  the  construction  of  a  court 
house  until  plans  and  specifications  have  been  adopted  and  deposited  in  the  office  of 
the  county  auditor.  It  does  not  follow,  however,  that  in  case  plans  and  specifications 
are  adopted,  in  which  the  commissioners  reserve  the  right  to  make  alterations  in  the 
plans  or  in  the  details  of  construction  and  to  adjust  the  price  in  the  proportion  that 
the  alterations  bear  to  the  contract  price  of  the  whole  work,  the  requirement  of  this 
section  is  disregarded;  Kitchell  v.  Board  etc.,  123-543. 

4245.  Letting  —  Bond — Conditions.  Where  the  contractor  for  the  construction 
of  a  county  building  abandons  his  contract  after  a  material  portion  of  the  work  has 
been  performed,  the  board  of  county  commissioners  has  incidental  power  to  take 
charge  of  the  work  and  complete  the  building,  without  adopting  new  plans  and 
specifications  or  letting  a  new  contract.  The  county  is  liable  for  money,  labor  or 
materials  furnished  at  the  request  of  the  board  and  used  in  the  construction  of  the 
building.  The  board,  however,  has  no  power  to  assume  any  indebtedness  of  the 
contractor  for  materials  furnished  to  him.  For  such  indebtedness  the  county  can  not 
be  made  liable;  Bass  Foundry  v.  Board  etc.,  115-242. 

4246.  Contractor's  bond.  Sureties  on  a  bond  given,  in  pursuance  of  the  provis- 
ions of  this  section,  by  a  contractor  for  the  erection  of  a  county  building,  can  not  be 
held  liable  for  debts  incurred  by  a  subcontractor  as  to  whose  acts  there  is  no  stipula- 
tion in  the  condition  of  the  bond.  The  statute  contains  nothing  to  extend  the  lia- 
bility beyond  the  default  of  the  contractor;  State,  ex  rel.  v.  Granite  Co.,  117-476. 
The  bond  constitutes  a  guaranty  for  the  faithful  performance  of  the  work  and  that 
the  contractor  shall  pay  all  debts  incurred  by  him  in  the  prosecution  thereof.  Hence, 
the  liability  on  the  bond  does  not  extend  to  debts  incurred  by  a  subcontractor;  Fau- 
rote  v.  State,  ex  rel.,  m-73;  Faurote  v.  State,  ex  rel.  Saxon,  111-73;  Faurote  v. 
State,  ex  rel.,  110-463. 

4246-4247.  Contractor's  bond  —  Laborer's  suit.  The  statute  requires  the  bond 
to  be  executed  and  it  is  executed  to  secure  the  accomplishment  of  two  purposes:  (1) 
the  faithful  performance  and  execution  of  the  work  by  the  contractors,  and  (2)  the 
prompt  payment,  by  the  contractors,  of  all  debts  incurred  by  them  in  the  prosecution 
of  the  work,  including  labor,  materials  furnished  and  for  boarding  the  laborers 
thereon.  With  the  accomplishment  of  the  second  of  the  purposes,  after  the  taking 
of  such  bond  the  board  of  county  commissioners  has  nothing  whatever  to  do.  If  the 
contractors  fail  promptly  to  pay  such  debts,  incurred  by  them  in  the  prosecution  of 
the  work,  the  right  of  action  therefor,  against  them  and  their  bondsmen,  under  the 
statute,  is  in  the  laborer,  the  material  man  or  the  person  furnishing  board  to  such 
contractors.  This  right  of  action  can  not  be  defeated  by  any  act  done,  or  omitted  to 
be  done,  by  the  board  of  commissioners  of  the  county;  Conn  v.  State,  ex  rel.,  125- 
518,  following  and  reaffirming  Dewey  v.  State,  ex  rei.,  91-173. 

4248.  Sale  of  county  property.  A  board  of  county  commissioners  may  contract 
for  the  removal  of  the  county  court  house  and  jail  to  a  new  site;  for  the  reconstruc- 
tion of  the  buildings  thereon  or  to  sell  the  old  buildings  and  erect  new  ones  upon 
the  new  site.  In  doing  this  the  board  acts  in  a  ministerial  and  not  in  a  judicial  ca- 
pacity and  although  they  may  not  act  wisely,  in  the  absence  of  an  abuse  of  discretion 
amounting  to  fraud,  the  action  of  the  board  can  not  be  questioned.  In  the  sale,  how- 
ever, of  county  property  a  board  must  strictly  comply  with  this  statute.  Where, 
however,  the  board  enters  into  a  contract,  whereby  the  contractor  is  to  remove  the 
county  buildings  to  a  new  site  and  provide  all  material  that  may  be  required  in  their 
reconstruction,  in  addition  to  that  which  the  old  buildings  furnish,  there  is  no  sale 
of  the  old  buildings  to  the  contractor,  within  the  meaning  of  this  section,  and  the  no- 
tice of  sale  therein  provided  for  is  not  necessary;  Crow  v.  Board  etc.,  118-52. 
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A  board  of  county  commissioners  held  a  valid  judgment,  which  was  a  lien  on  real 
estate,  and  attempted  to  assign  it;  an  execution  issued  under  the  judgment  and  the 
real  estate  of  the  defendant  therein  was  sold  under  the  execution.  The  purchaser  at 
the  sale  paid  the  full  amount  of  the  judgment.  Third  persons  can  not  contest  the 
validity  of  the  assignment  and  the  execution  and  sale  under  the  judgment  on  the 
ground  of  the  insufficiency  of  the  notice  of  the  sale  and  transfer  by  the  commission- 
ers; Wells  v.  Bower,  126-117. 
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Notes  to  Chapter  47 
DENTISTRY. 

4267a.  Violation  of  act— Penalty.    The  act  to  regulate  the  practice  of  dentistry, 
of  1887  (§§  4249-4267c)  is  a  constitutional  enactment;  Wilkins  v.  State,  115-515. 
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Drainage  petition  —  Notice  —  Railroad  In- 
terests. 

Viewers,  final  report  —  Costs. 

Work  incomplete  —  New  contract. 

Resale  of  work—  Cost 

Inspection  —  Certificate  of,  lien. 

Compensation. 

Drains  for  health  etc.—  Location. 

Survey  etc.  —  Costs. 

Bond  for  costs  —View  and  report  —  Action 
on. 

Notice  —  Hearing. 

Drain  ordered,  elements  of  damages. 

Costs  apportionment  —  Appeal. 

Appeal,  hearing  — Judgment. 

Construction  contracts. 

Contracts,  how  sold  —  Bonds. 

Work  not  complete  on  time. 

Assessment  bonds. 

Ditch  tax—  Lien  —  Costs— Damages. 

County  bonds—  Tax. 

Officers  neglects. 

Ditch  in  two  or  more  counties. 

Ditch  on  section  line  etc. 

Ditch  tax,  collection. 

Ditch  change. 

Engineer's  bond. 

Bridges,  culverts  etc. 

Obstructing  ditch. 


7651. 
765a. 
7653. 
7654. 
7655. 
7656. 
7657. 
7658. 

7659. 
7660, 
7661. 
7662. 
7663. 
7664. 
7665. 
7666. 
7667. 
7668. 
7669. 
7670. 
7671. 
767a. 
7673. 
7674. 
7675. 
7676. 
7677. 
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7679. 


Cleansing—  Inspection. 

Cleansing  tax  —  Contract. 

Ditch  record. 

Record  —  Account  —  Special  fund. 

Compensation  —  Fees. 

Fees,  payment  of. 

Statute,  effect  of. 

Emergency. 

Work  complete  — Surplus  fund. 

Emergency. 

Township  trustee  —  Cleansing. 

Allotment  of  cost  —  Annual  cleansing. 

Repair  —  Allotment  notice. 

Objections—  Hearing. 

Appeal  —  Costs—  Surveyor's  fee. 

Work,  when  completed. 

Trustees'  duties. 

Obstructions,  removal. 

Trustees*  pay  —  Agent. 

Trustees'  bonds  —  Supervisors'  bonds. 

Act,  when  not  apply. 

Allotment  anew. 

Repealing  clause. 

Ditch  cleansing,  annual. 

Allotment  record  —  Failure  to  clean. 

Emergency. 

Interstate  drains. 

Constructed,  when  and  how. 

Emergency. 


An  Act  to  amend  section  2  of  an  act  entitled  "An  act  concerning  drainage  and  repealing  certain  laws 
relating  to  drainage;  prohibiting  the  obstruction  of  drains  established  under  the  laws  of.  this  state. 

Krescribing  the  penalty  therefor  and  declaring  an  emergency,"  approved  April  6, 1885 .    t  Approved 
[arch  0,  1889;  in  force  May  10,  1889;  S.,  1889,  p.  285.* 

7624.*  [4273a]  Drainage  petition —Jurisdiction— Notice  to  land 
owner — Kailroad  interests — Assessments.  Sec  i.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana,  That  section  2  of  the 
above  entitled  act  be,  and  the  same  is  hereby,  amended  to  read  as  follows: 
Sec.  2.  Whenever  any  owner  or  owners  of  any  separate  and  distinct  tract 
or  tracts  of  land  lying  outside  the  corporate  limits  of  any  city  or  town  in 
this  state  which  would  be  benefited  by  drainage,  and  which  can  not  be  ac- 
complished without  extraordinary  labor  and  expense,  as  determined  by  the 
court :  Provided,  also,  that  where  such  drain  passes  through  the  corporate 
limits  of  such  city  or  town,  the  same  shall  be  located  in,  upon  and  along 
the  streets  or  alleys  thereof,  wherever  the  same  may  be  practicable  with- 
out affecting  other  lands,  shall  desire  such  drainage,  or  which  can  not  be 
accomplished  in  the  best  and  cheapest  manner  without  passing  through 
the  corporate  limits  of  such  city  or  town,  such  owner  or  owners  may 
apply  for  such  drainage  by  petition  to  the  circuit  court  or  superior  court 
of  the  county  in  which  the  lands  of  the  petitioner  or  petitioners  are 
situated.  The  petition  shall  describe  in  tracts  of  forty  acres  according  to 
fractions  of  government  surveys,  or  less  tracts  when  they  exist,  and  in 
Clark's  grant  and  the  French  grant,  and  all  preemptions  of  Indian  reserva- 
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tion  in  such  tracts  as  are  owned,  the  lands  of  others  which  it  is  believed 
will  be  affected  by  the  proposed  drainage,  and  give  the  names  of  the  own- 
ers thereof,  if  known,  and  if  unknown,  shall  so  state.  If  any  of  the  lands 
to  be  benefited  lie  within  the  corporate  limits  of  any  city  or  town  in  this 
state,  the  same  shall  be  described  by  lots  and  the  numbers  thereof  as  shown 
by  the  plat  books  of  such  city  or  town.  Such  petition  shall  be  sufficient  to- 
give  the  court  jurisdiction  over  all  lands  described  therein  and  power  to  fix 
a  lien  thereon,  if  they  are  described  as  belonging  to  the  person  who  appears 
to  be  the  owner  according  to  the  last  tax  duplicate  or  record  of  transfer 
kept  by  the  section  of  the  county  where  the  same  is  situated.  If  the  right 
of  way  of  any  railroad  company  is  believed  to  be  affected,  it  shall  be  suf- 
ficient to  describe  it  as  the  right  of  way  of  such  railroad  company,  naming 
it,  through  section,  township  and  range,  giving  the  numbers  of  the  same. 
It  shall  also  state  that,  in  the  opinion  of  the  petitioners,  either  that  the 
public  health  will  be  improved,  or  that  one  or  more  public  highways  of  the 
county,  or  street  or  streets  of,  or  within  the  corporate  limits  of,  a  city  or 
town  will  be  benefited  by  the  proposed  drainage,  or  that  the  proposed  work 
will  be  of  public  utility;  and  it  shall  state  generally  the  method  by  which 
it  is  believed  such  drainage  can  be  accomplished  in  the  cheapest  and  best 
manner,  and  the  belief  of  the  petitioners  that  the  costs,  damages  and  ex- 
penses of  such  drainage  will  be  less  than  the  benefits  which  will  result  to 
the  owners  of  the  lands  likely  to  be  benefited  thereby.  And  all  assessments 
made  upon  the  owners  of  such  tracts,  parcels  and  lots  of  lands  as  may  be 
benefited  by  such  drainage  shall  be  in  such  equitable  proportions  as  such 
drainage  commissioners  may  deem  just:  Provided,  that  in  all  cases  where 
such  drain  passes  through  the  corporate  limits  of  any  city  or  town,  as  in 
this  section  provided,  affecting  the  lands  in  such  city  or  town,  [if  J  two-thirds 
in  number  of  the  land  owners  named  as  such  in  such  petition,  and  repre- 
senting or  owning  two-thirds  of  the  lands  affected  by  such  drain  in  the 
county  or  counties  where  the  lands  affected  are  situated,  shall  remonstrate 
in  writing  against  the  construction  of  such  drain  or  ditch,  such  petition 
shall  be  dismissed  at  the  cost  of  the  petitioners. 

An  Act  to  amend  sections  sixteen  (16),  nineteen  (19),  twenty  (20),  twenty-one  (ai),  and  thirty-one  (31), 
the  same  being  sections  4300,  4303,  4304,  4305  and  4314  of  the  Revised  Statutes  of  1881,  of  an  act  en- 
tiUed  "  An  act  to  enable  the  owners  of  lands  to  drain  and  reclaim  them  when  the  same  can  not  be 
done  without  affecting  the  lands  of  others,  prescribing  the  powers  and  duties  of  county  commis- 
sioners and  other  officers  in  the  premises,  and  to  provide  for  the  repair  and  enlargement  of  such 
drains,  and  repealing  certain  acts  therein  specified  and  declaring  an  emergency/'  approved  April 
31,  188 1,  and  to  provide  a  method  of  repairing  drains,  and  declaring  an  emergency.  [Approved 
March  6,  1891;  in  force  June  10, 1891 ;  S.,  1891,  p.  313. 

7625.  [4300J  Viewers'  final  report  —  Costs,  apportionment  of — 
Collection.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Indiana,  That  section  sixteen  (16)  of  the  above  entitled  act  (the  same  be- 
ing section  4300  of  the  Revised  Statutes  of  1881)  be  and  the  same  is  hereby 
amended  to  read  as  follows  :  Section  16.  Whenever  the  board  of  com- 
missioners establish  a  public  ditch,  drain  or  watercourse,  it  shall  order  the 
viewers,  if  the  same  is  established  without  remonstrance  according  to  the 
viewers'  report  (or  the  reviewers,  if  the  same  is  established  according  to 
their  report),  to  meet,  at  a  time  and  place  specified,  after  the  lapse  of  ten 
days  and  make  a  final  report,  in  which  they  shall  specify  the  time  in  which 
each  share  or  allotment  of  the  ditch  shall  be  constructed  and  completed 
and  they  shall  apportion  the  costs  of  the  location  thereof;  the  damage,  if 
any  shall  have  been  allowed,  and  compensation  to  the  surveyor  or  engineer. 
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the  viewers,  reviewers  and  laborers,  who  assisted  the  viewers  in  marking 
out  the  ditch,  and  award  to  each  person  or  persons  or  corporation  owning 
the  lands  assessed  for  the  construction  of  said  work  their  proportionate 
share  of  said  costs  and  expenses,  and,  shall  specify  the  time  in  which  the 
same  shall  be  paid  to  the  county  treasurer,  and  file  their  report  with  the 
auditor,  after  having  subscribed  and  sworn  to  the  same.  It  shall  be  the 
duty  of  the  surveyor  or  engineer  to  file  with  the  auditor,  before  the  mak- 
ing of  such  final  report,  an  itemized  account  of  his  services  up  to  the  time 
of  such  report,  verified  by  his  oath.  And,  it  shall  be  the  duty  of  the  view- 
ers and  reviewers  to  file,  with  their  reports,  an  account  of  the  names  of  the 
laborers  and  time  each  was  employed  by  them  and,  also,  of  the  time  they 
were  necessarily  engaged  in  viewing  or  reviewing  the  ditch  and  making 
and  filing  their  reports.  And,  all  compensation  and  damages  allowed  by 
this  section  shall  be  collected  by  the  treasurer  as  other  taxes  are  collected 
and  the  compensation  paid  out  when  collected  on  an  order  from  the  audi- 
tor to  the  parties  entitled  thereto;  and  the  damages  when  collected  shall  be 
placed  in  the  county  fund  to  compensate  the  county  for  the  damages  pre- 
viously paid  as  reauired  by  law. 

7626.  [4303]  Work  not  complete  on  time  —  Sale,  to  contract  — 
Contract  —  Bond.  §  2.  That  section  nineteen  (19)  of  the  above  enti- 
tled act  (the  same  being  section  4303  of  the  Revised  Statutes  of  1881)  be 
and  the  same  is  hereby  amended  to  read  as  follows:  Section  19.  Any  job 
not  completed  within  the  time  fixed  in  the  final  report  of  the  viewers  or  re- 
viewers, as  the  case  may  be,  shall  be  sold  by  the  auditor  to  the  lowest  re- 
sponsible bidder  at  the  door  of  the  court  house;  but,  before  the  auditor 
shall  make  such  sale  he  shall  give  notice  for  three  consecutive  weeks,  by 
posting  three  written  or  printed  copies  of  such  notice  in  three  public  places 
in  the  vicinity  of  the  proposed  work  and  one  at  the  door  of  the  court  house, 
of  the  time  when  and  place  where  he  will  sell  such  allotment,  and  no  bid 
shall  be  entertained  which  exceeds  twenty-five  per  cent,  over  and  above  the 
estimated  cost  of  construction  of  such  allotment,  and  the  auditor  shall  con- 
tract with  the  party  to  whom  the  allotment  is  sold  requiring  him  to  con- 
struct such  share  or  allotment  in  the  manner  set  forth  in  the  report  of  the 
viewers  or  reviewers,  and  within  such  time  as  the  auditor  may  fix,  not  ex- 
ceeding ninety  days  from  the  day  of  sale,  and  shall  take  from  him  a  bond, 
with  two  freehold  sureties,  payable  to  the  state  for  not  less  than  double  the 
amount  for  which  such  work  is  sold,  to  be  approved  by  the  auditor,  condi- 
tioned that  he  will  fathfully  perform  his  contract,  and  pay  all  damages  which 
may  accrue  to  any  person  by  reason  of  the  failure  to  complete  the  job  within 
the  time  required  in  the  contract  therefor:  Provided,  however,  that  the  audi- 
tor shall  not  sell  any  allotment  until  the  section  immediately  below  shall 
have  been  completed. 

7627.  [4304 j  Resale  of  work  to  be  done  —  Time  to  complete  — 
Cost,  collection  of.  §  3.  That  section  twenty  (20)  of  the  above  entitled 
act  (the  same  being  section  4304  of  the  Revised  Statutes  of  1881)  be  and 
the  same  is  hereby  amended  to  read  as  follows:  Section  20.  Any  job  not 
completed  within  the  time  fixed  in  the  contract  and  bond  provided  for  in 
the  preceding  section,  shall  be  resold  by  the  auditor  to  the  lowest  responsi- 
ble bidder,  but  shall  not  be  sold  for  a  sum  exceeding  twenty  per  cent,  above 
the  estimated  value  of  such  work  nor  a  second  time  to  the  same  party.  A 
contract  and  bond  shall  be  entered  into  as  hereinbefore  provided,  but  the 


Digitized  by  VjOOQIC 


7628-7629  §§  Drainage.  468 

auditor  may  for  good  cause  give  further  time  to  any  contractor  not  exceed- 
ing sixty  days.  The  auditor  shall  fix  the  time  for  the  completion  of  the 
work  resold  not  exceeding  sixty  days  from  the  day  of  resale.  The  costs  and 
expenses  of  the  sale  and  resale  of  any  allotment  shall  be  placed  by  the  au- 
ditor upon  the  next  succeeding  tax  duplicate  against  the  land  to  which  such 
work  was  allotted,  and  shall  be  collected  as  other  state  and  county  taxes  are 
collected. 

7628.  [4305]  Inspection  of  work  done  —  Certificate  —  Lien.  §  4. 
That  section  twenty-one  (21)  of  the  above  entitled  act  (the  same  being  sec- 
tion 4305  of  the  Revised  Statutes  of  1881)  be  and  the  same  is  hereby 
amended  to  read  as  follows:  Section  21.  It  shall  be  the  duty  of  the  county 
surveyor  on  being  notified  by  any  land  owner  that  his  allotment  or  by  any 
contractor  that  his  job  is  completed  to  inspect  the  same  and  if  he  find  that 
it  is  completed  according  to  the  specifications  of  the  report  on  which  the 
ditch  was  established,  he  shall  accept  it  and  give  to  the  land  owner  or  in 
case  the  job  has  been  sold,  to  the  contractor,  a  certificate  of  acceptance 
stating  that  said  allotment  or  job  is  completed  according  to  such  specifica- 
tions. And,  if  any  share  or  allotment  has  been  sold  to  a  person,  not  the 
owner  of  the  land  assessed  therefor,  he  shall  in  addition  state  the  amount 
due  the  contractor  for  constructing  the  same  from  the  owner  of  the  land, 
which  certificate  shall  be  a  lien  upon  the  land  assessed  for  such  share  or  al- 
lotment and  shall  be  due  and  payable  immediately  by  the  owner  of  the  land, 
and  such  certificate  if  not  paid  on  demand  shall  draw  interest  until  paid, 
and  if  the  allotment  sold  belongs  to  a  non  resident  of  the  county  the  au- 
ditor shall  state  such  fact  when  he  offers  it  for  sale.  And,  when  the  county 
surveyor  accepts  it  and  issues  his  certificate  of  acceptance  he  shall  file  with 
the  county  auditor,  a  copy  thereof,  whereupon  said  auditor  shall  charge  the 
amount  mentioned  in  said  certificate  on  the  tax  duplicate  against  the  land 
assessed  with  such  allotment,  to  be  collected  as  other  taxes  are  collected, 
together  with  six  per  cent,  for  the  holder  of  the  certificate  after  the  same 
becomes  delinquent,  and  when  collected  it  shall  be  paid  to  the  person  hold- 
ing the  certificate  on  an  order  of  the  auditor. 

7629.  [43 14]  Surveyor's  pay  —  Viewers  —  Reviewers  —  Chain- 
men  etc  — Pay  of.  $  5.  That  section  thirty-one  (31)  of  the  above  enti- 
tled act  (the  same  being  section  4314  of  the  Revised  Statutes  of  188 1)  be  and 
the  same  is  hereby  amended  to  read  as  follows:  Section  31.  The  surveyor 
and  engineer  "shall  be  allowed  the  sum  of  three  dollars  per  day  for  every 
day  he  is  necessarily  engaged  in  performing  the  duties  required  of  him  by 
this  act  and  by  the  act  hereby  amended;  all  services  under  section  four  of 
this  act  shall  be  paid  out  of  the  county  treasury  upon  his  filing  before  the 
board  of  commissioners  an  itemized  account  of  his  services,  verified  by  his 
oath.  For  all  other  services  under  this  act,  or  the  act  hereby  amended,  he 
shall  be  paid  as  hereinbefore  provided.  The  viewers  and  reviewers  shall 
each  be  allowed  two  dollars  per  day  for  each  and  every  day  they  are  neces- 
sarily engaged  in  viewing  and  reviewing  ditches  and  making  up  and  filing 
their  reports,  and  each  chainman,  axman,  rodman  and  all  other  hands  neces- 
sary to  the  prompt  execution  of  the  work  of  locating  a  public  ditch,  shall 
be  allowed  one  dollar  and  fifty  cents  per  day  for  the  time  actually  employed, 
to  be  paid  as  hereinbefore  provided. 
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An  Act  concerning  drainage  under  specified  conditions  and  declaring  an  emergency.    [Approved  and 
in  force  March  7,  1891;  S.,  1891,  p.  455. 

7630.  Drains  for  health,  convenience  or  welfare  —  Authority  to 
locate  —  Petition.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  That  the  board  of  commissioners  of  any  county  in  the 
state  of  Indiana,  are  authorized  at  any  regular  or  called  session,  to  cause 
to  be  located  and  constructed,  straightened,  widened,  altered,  or  deepened 
any  ditch,  drain  or  watercourse  of  the  length  of  five  miles  and  upward  as 
hereinafter  provided,  when  the  same  is  necessary  to  drain  any  lots,  lands, 
public  or  corporate  roads,  or  railroads,  or  will  be  conducive  to  the  public 
health,  convenience  or  welfare.  The  word  "  ditch,"  used  in  this  act,  shall 
be  held  to  include  a  drain  or  watercourse  or  any  drain  or  watercourse  here- 
tofore constructed.  The  petition  for  any  such  improvement  shall  be  held  to 
include  any  side,  lateral,  spur  or  branch  ditch,  drain  or  watercourse,  the 
lowering  of  any  lake  or  other  work  necessary  to  secure  fully  the  object  of 
the  improvement  petitioned  for,  whether  the  same  is  mentioned  or  not  in 
such  petition ;  but,  no  such  improvement  shall  be  located  unless  a  sufficient 
outlet  is  first  found  by  the  court  to  exist  or  is  provided  by  such  improve- 
ment. 

7631.  Survey  etc.  costs  — Security  for— Who  may  petition— > 
Cost,  apportionment.  §  2.  When  the  improvement  will  drain  the  whole 
or  a  part  of  any  public  or  corporate  road  or  railroad,  or  will  so  benefit  any 
such  road  that  the  traveled  track  or  road-bed  thereof  will  be  improved  by 
its  construction,  there  shall  be  apportioned  to  the  county,  if  the  road  is  a 
state,  county  or  free  turnpike  road,  or  to  a  town  or  city,  if  a  street,  or  to 
the  corporation,  if  a  corporate  road  or  railroad,  a  proper  share  of  the  costs 
and  expenses  thereof,  as  herein  provided.  And,  an  application  for  any  such 
improvement  shall  be  made  to  the  board  of  commissioners  of  the  county 
signed  by  at  least  ten  owners  of  lots  or  lands  which  will  be  drained  or  bene* 
fited  thereby,  who  shall  each  sign  the  petition  and  bond  provided  for  in 
this  act.  Which  petition  shall  be  filed  with  the  county  auditor  and  shall 
set  forth  the  necessity  of  the  improvement,  and  describe,  generally,  the  route 
of  the  proposed  drain,  and  the  bond  shall  be  made  payable  to  the  state, 
with,  at  least,  two  sufficient  sureties  in  not  less  than  fifty  dollars  per  mile, 
conditioned  for  the  payment  of  all  costs,  if  the  prayer  of  the  petitioner  be 
not  granted  or  be  dismissed  for  any  cause  by  the  board  of  commissioners. 

7032.  Petitioners'  bond— Viewers  inspect,  report  and  record- 
Proceeding  dismissed,  costs— Work  ordered  —  Benefits  and 
damages — Estimate  —  Plat  —  Disagreement  of  viewers.  §  3.  If 
the  bond  be  approved  by  the  auditor,  he  shall  immediately  present  the 
petition  to  the  board  of  commissioners,  if  they  be  in  session,  and  if  not  in 
session,  at  their  first  regular  or  special  session  thereafter,  who  shall  there- 
upon appoint  three  viewers,  one  of  whom  shall  be  a  competent  surveyor  or 
engineer  and  one  the  county  drainage  commissioner,  if  there  be  such  offi- 
cer, or  in  case  drainage  commissioners  be  provided  in  such  county,  they 
shall  act  in  that  behalf,  who  shall  at  once  proceed  to  view  the  line  of  the 
proposed  improvement,  and  report,  by  actual  view  of  the  premises  along 
and  adjacent  thereto,  whether  the  improvement  is  necessary  or  will  be  con- 
ducive to  the  public  health,  convenience  or  welfare,  and  report  the  best 
route  for  the  proposed  drain,  and  whether  any  portion  of  the  same  should 
be  covered;  and  they  shall  report  their  finding  in  writing  to  the  board  of 
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commissioners,  at  a  time  to  be  fixed  by  said  board,  and  the  board  shall  or- 
der the  auditor  to  enter  the  same  on  their  record.  If  the  board  of  com- 
missioners find  against  the  improvement,  they  shall  dismiss  the  petition  and 
proceedings,  at  the  cost  of  the  petitioners,  and  they  shall  assume  an  item- 
ized bill  of  all  the  costs,  to  be  made  up  by  the  auditor  for  their  examination 
and  approval,  which  shall  include  the  per  diem  of  the  viewers  and  engineers, 
together  with  all  other  costs  necessarily  made,  including  the  fees  of  the 
auditor.  If  the  board  find  from  the  report  in  favor  of  making  the  improve- 
ment, they  shall  cause  to  be  entered  on  their  record,  and  directing  the  said 
viewers,  with  the  county  surveyor,  or  an  engineer  appointed  by  the  board, 
to  go  upon  the  line  described  in  the  order,  and  survey  and  level  the  same, 
and  set  a  stake  at  every  one  hundred  feet,  numbering  down  stream,  mark 
the  intersections  of  lines  and  boundaries  of  lands,  townships  and  county 
lines,  land  marks,  bench  marks,  and  road  crossings,  and  make  a  report, 
profile  and  plat  of  the  same,  and  estimate  the  number  of  cubic  yards  of 
earth  or  other  substance  to  be  removed,  and  the  costs  per  cubic  yard  for 
each  working  section  as  hereinafter  provided,  and  of  each  section  of  one 
hundred  feet,  and  for  the  whole  work.  They  shall  also  make  and  return  a 
schedule  of  all  the  lots  and  lands  and  public  or  corporate  roads  or  rail- 
roads that  will  be  benefited  or  damaged  by  the  improvement,  and  the 
damage  or  benefit  to  each  tract  of  forty  acres  or  less,  and  apportion  the 
number  of  lineal  feet  and  cubic  yards  to  each  lot,  tract  of  land,  road  or 
railroad,  in  proportion  to  the  benefits  or  damages  which  will  result  to  each 
from  the  improvement,  and  also  make  an  estimate  of  the  cost  of  location 
and  construction,  and  apportion  the  same  to  each,  and  specify  the  manner 
in  which  the  improvement  shall  be  made  and  completed,  the  number  of 
flood  gates,  water  ways,  farm  crossings,  bridges  and  culverts,  and  other 
matters  necessary,  including  the  probable  costs  and  dimensions  thereof,  and 
note  the  county  and  township  lines  and  railroad  crossings.  The  plat  shall 
be  drawn  upon  a  scale  sufficiently  large  to  represent  all  the  meanderings  of 
the  proposed  improvement,  and  shall  distinctly  show  the  boundary  lines 
of  each  lot  or  tract  of  land,  and  of  each  road  or  railroad  to  be  benefited 
thereby,  the  name  of  the  owner  of  each  lot  or  tract  of  land,  [as]  the  same  ap- 
pears upon  the  tax  duplicate  at  the  time,  the  authority  or  company  having 
in  charge,  or  owning  or  controlling  each  public  or  corporate  road  or  rail- 
road, the  distance  in  feet  through  each  tract  or  parcel  of  land,  together  with 
such  other  matters  as  the  viewers,  surveyor  or  engineer  may  deem  material. 
The  profile  shall  show  the  surface,  the  grade  line  and  the  grade,  if  any  fixed, 
and  the  viewers  and  surveyor  or  engineer  shall  make  and  file  with  the  re- 
port an  itemized  bill  of  all  costs  made  in  the  proper  discharge  of  their 
duties,  and  shall  file  their  report  with  the  county  auditor  within  thirty  days 
after  making  said  survey  and  level.  In  determining  the  apportionment  of 
benefits,  damages  and  costs,  the  engineer  shall  only  act  in  case  the  two 
viewers  disagree. 

7633.  Report,  hearing  on— Notice— Non  residents.  §  4.  Upon  the 
filing  of  the  report  of  the  viewers  and  surveyor  or  engineer,  as  hereinbefore 
provided,  the  auditor  shall  immediately  fix  a  day  in  the  next  regular  or 
special  term  for  the  hearing  of  the  same,  he  shall  thereupon  issue  a  sum- 
mons and  deliver  it  to  the  petitioners,  or  any  one  of  them  if  s*o  requested 
at  any  time  before  the  issuing  thereof,  and  if  not  so  requested  then  to  the 
sheriff  of  the  proper  county,  to  be  served  upon  the  owners,  or  owner,  or 
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agent  or  tenant  of  such  owner  of  any  lot  or  parcel  of  land  affected  by  the 
proposed  improvement,  requiring  them  to  appear  before  the  board  on  the 
day  fixed  by  the  auditor  for  the  hearing  of  said  petition  and  report,  which 
summons  shall  be  served  at  least  ten  days  before  the  said  day  so  fixed  for 
the  hearing.  The  service  of  which  summons  if  not  served  by  the  sheriff 
shall  be  proved  by  affidavit  of  the  person  serving  the  same.  If  it  shall  ap- 
pear by  affidavit  of  any  person  interested  that  the  residence  of  the  owner, 
or  owners  of  any  lot  or  parcel  of  real  estate  affected  by  said  improvement 
is  without  the  counties  in  which  the  work  is  located,  or  can  not  be  learned, 
and  that  such  owners  have  no  agent  or  tenant  resident  of  such  county,  the 
auditor  shall  cause  a  notice  to  be  given  by  publication  for  one  week,  fifteen 
days  before  the  hearing  of  such  petition  and  report ;  a  copy  of  said  notice 
shall  be  mailed  by  the  auditor  to  each  person  named  in  such  notice  whose 
address  is  known  to  such  auditor,  or  whose  address  can  be  ascertained  by 
inquiry  of  the  recorder  or  treasurer  of  such  county,  proof  of  which  shall  all 
be  made  by  affidavit  of  the  person  serving  such  notice  or  making  such  pub- 
lication. 

7634.  Jurisdiction  of  person,  notice  —  Inspection  of  premises — 
Drain  ordered  —  Damages,  elements  of.  §5.  The  board  of  commis- 
sioners shall  meet  at  the  auditor's  office,  or  at  their  usual  place  of  meeting,  on 
the  day  fixed  by  the  auditor,  and  shall  first  determine  whether  the  required 
notice  has  been  given.  If  they  find  that  due  notice  has  not  been  given, 
they  shall  continue  the  hearing  to  a  day  to  be  fixed  by  them  and  order  the 
notices  to  be  served  as  hereinbefore  provided;  and  when  they  find  that  due 
notice  has  been  given,  they  shall  examine  the  report  of  the  Viewers  and  the 
appointment  by  them  made,  and  if  it  is  in  all  respects  fair  and  just,  accord- 
ing to  benefits,  they  shall  approve  and  confirm  the  same.  If,  however,  the 
board  of  commissioners  find  that  the  apportionment  reported  by  the  view- 
ers is  unfair  and  unjust  and  ought  not  to  be  confirmed,  they  shall  so  order 
and  amend  it  upon  the  evidence,  so  as  to  make  it  fair  and  just  in  propor- 
tion to  benefits  —  and  if  necessary,  in  their  opinion,  they  may  adjourn  the 
further  hearing,  not  exceeding  twenty  days,  to  a  day  to  be  fixed  by  thetn, 
and  go  upon  the  premises  and  by  actual  view  apportion  the  benefits,  dam- 
ages, cost  of  location  and  construction,  or  any  part  thereof,  as  to  them  may 
seem  just  and  proper  under  the  evidence  ;  and,  on  the  day  so  fixed  by  them, 
they  shall  again  meet  at  the  auditor's  office,  or  usual  place  of  meeting,  and 
determine  the  said  apportionment  and  spread  the  same  on  record.  In  esti- 
mating the  benefits  the  viewers  and  board  of  commissioners  shall  take  into 
consideration  direct  drainage  as  well  as  the  value  of  receiving  a  more  con- 
venient outlet  for  future  drainage.  In  estimating  damages  the  viewers  and 
board  shall  take  into  consideration  other  drains  appropriated,  as  well  as 
lands,  and  the  direction  of  the  drain  across  such  lands. 

7635.  Cost's  apportionment,  exceptions  —  Appeal — Questions 
in  issue  —  Bond.  §  6.  Any  person  or  corporation  party  to  the  proceed- 
ings may,  on  filing  a  bond  to  the  approval  of  the  county  auditor,  condi- 
tioned to  pay  costs,  file  exceptions  to  the  apportionment,  or  to  any  claim 
for  compensation  or  damages  at  any  time  on  or  before  the  day  set  for  the 
hearing  of  said  report  by  the  auditor.  The  board  of  commissioners  may 
hear  testimony  and  examine  witnesses  upon  all  questions  made  by  the  ex- 
ceptions, and  for  that  purpose  may  compel  the  attendance  of  witnesses  by 
subpoena,  and  their  decision  on  each  of  the  exceptions  shall  be  entered  on 
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the  record;  and,  if  they  sustain  the  exceptions,  the  cost  of  the  hearing  thereon 
shall  be  paid  out  of  the  county  treasury,  and  if  they  overrule  the  same,  such 
costs  shall  be  taxed  against  the  person  or  corporation  filing  the  exceptions. 
Any  person  or  corporation  aggrieved  by  the  decision  may  appeal  from  the 
order  of  the  board  of  commissioners,  and  on  such  appeal  may  determine 
either  of  the  following  matters: 

First.  Whether  said  ditch  will  be  conducive  to  pftblic  health,  convenience 
or  welfare. 

Second.  Whether  the  route  is  practicable. 

Third.  Whether  the  compensation  has  been  allowed  for  property  appro- 
priated. 

Fourth.  Whether  proper  damages  have  been  allowed  for  property  affected 
by  the  improvement. 

The  appellant  shall  pray  an  appeal  and  file  a  motion,  in  writing,  specify- 
ing therein  the  matters  appealed  from,  which  motion  shall  be  filed  and  re- 
corded. The  board  of  commissioners  shall  then  fix  the  amount  of  the  bond 
to  be  given  by  the  appellant  and  cause  entry  thereof  to  be  made  on  their 
record.  The  party  appealing  shall,  within  ten  days  thereafter,  file  with  the 
auditor  a  bond  in  the  amount  so  fixed  by  the  board,  with  at  least  two  suffi- 
cient sureties,  to  be  approved  by  the  auditor,  conditioned  to  pay  all  the 
costs  made  on  the  appeal  in  case  the  appellant  fail  to  sustain  the  same  or 
the  appeal  be  dismissed  from  any  cause,  and  the  auditor  shall  make  a  com- 
plete transcript  of  the  proceedings  had  before  the  board  of  commissioners, 
and  certify  the  same,  together  with  all  original  papers  filed  in  his  office,  and 
file  them  with  the  clerk  of  the  circuit  court  of  the  county  within  thirty  days 
from  the  day  of  the  filing  of  said  bond. 

7636.  Appeal,  hearing  of—  Judgment.  §  7.  The  clerk  of  the  cir- 
cuit court  shall  docket  said  appeal,  styling  the  appellant  the  plaintiff  and 
the  petitioner  or  petitioners  the  defendant;  and  if  the  appellant  is  the  only 
petitioner  then  it  shall  be  docketed  as  an  ex  parte  proceeding,  and  said  cause 
shall  stand  for  trial  as  all  other  appeal  cases  from  boards  of  commissioners, 
and  shall  be  tried  as  other  cases  are  tried,  in  the  circuit  court.  After  the 
trial  and  judgment  in  the  circuit  court  the  clerk  of  the  circuit  court  shall 
re-transmit  all  the  original  papers  in  said  appeal  and  proceedings  filed  in 
the  auditor's  office  to  the  auditor  of  the  county,  together  with  a  transcript 
of  the  proceedings  had  in  circuit  court,  including  a  certified  copy  of  the 
findirfg,  verdict  and  judgment  of  the  court.  The  board  of  commissioners 
at  their  next  regular  or  special  session  shall  proceed  with  said  petition  in 
accordance  with  the  judgment  of  the  circuit  court ;  the  clerk  of  the  circuit 
court  shall  also  certify  an  itemized  statement  of  the  costs  accrued  in  the 
circuit  court,  and  such  costs  and  damages  shall  be  paid  as  hereinbefore  pro- 
vided in  section  six. 

7637.  Construction — Contracts,  sale  of — Notice  of  sale.  §  8. 
After  the  transcript  of  the  proceedings  had  in  the  circuit  court,  and  all 
other  papers  in  the  case  are  returned  to  the  auditor's  office,  the  board  shall 
cause  such  entries  to  be  made  on  their  record  as  may  be  necessary  to  give  ef- 
fect to  the  judgment  of  the  circuit  court,  or  if  there  be  no  appeal  the  board 
shall  fix  a  time  for  the  sale  of  the  construction  of  the  improvement  at  pub- 
lic outcry,  in  sections  of  not  less  than  the  number  of  linear  feet  apportioned 
to  each  lot  or  separate  tract  of  land,  public  or  corporate  road  or  railroad, 
and  shall  cause  notice  to  be  given  by  the  auditor  of  the  time  and  place  of 
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the  sale,  and  direct  the  surveyor  or  engineer  who  helped  make  the  ap- 
portionment, or  some  other  competent  surveyor  or  engineer,  to  attend  at 
the  time  and  the  place  of  the  sale,  to  superintend  and  conduct  the  same,  who 
shall  receive  all  bids  for  the  construction  of  the  improvement,  and  make 
contracts  with  the  lowest  responsible  bidders,  and  take  good  and  sufficient 
bonds  for  the  construction  of  the  improvement,  conditioned  for  the  faithful 
performance  of  the  contract  so  made  and  for  the  completion  of  the  work 
within  the  time  fixed  in  the  contracts,  in  a  sum  not  less  than  double  the  es- 
timated value  of  the  part  bid  off  and  contracted  to  be  performed  by  each . 
The  notice  of  the  time  and  place  of  sale  as  required  above  shall  be  by  one 
publication  in  a  newspaper  printed  and  circulated  in  the  county,  and  de- 
scribe the  improvement  by  its  proper  name  as  indexed  by  the  auditor. 

7638.  Sale,  mode  of —  Contracts  —  Bonds,  liability  on.  §  9.  No 
bid  shall  be  entertained  which  exceeds  the  estimated  value  of  the  construc- 
tion in  any  case;  the  surveyor  or  engineer  shall  sell  or  offer  to  sell,  first, 
the  job  or  labor  of  the  construction  of  the  working  section;  next  the  outlet 
or  mouth  of  the  improvement,  and  receiving  no  bids  he  shall  offer  with  such 
section,  if  deemed  best,  the  next  succeeding  upper  section  until  a  bid  is  re- 
ceived which  includes  the  lower  section,  or  sections,  fix  a  day  when  the  job 
shall  be  completed,  not  exceeding,  in  any  case,  one  year  from  the  day  of 
sale,  and  shall  sell  each  remaining  working  section  in  its  order  up  stream, 
and  require  the  labor  on  each  to  be  completed  within  a  time  to  be  fixed  by 
him  which  shall  be  at  least  two  days  earlier  than  the  day  fixed  for  the  com- 
pletion of  the  working  section  next  sold  above  it,  so  as  to  secure  an  outlet 
for  the  water  as  each  section  is  completed,  he  shall  make  contracts  and  take 
bonds  as  aforesaid,  and  report  his  doings  to  the  auditor  within  five  days 
from  the  date  of  sale  and  return  the  contracts  and  bonds  to  the  auditor, 
who  shall  approve  the  bonds  and  carefully  preserve  the  bonds  and  con- 
tracts; the  contracts  shall  be  approved  or  disapproved  by  the  board  of  com- 
missioners, who  shall  then  require  an  entry  of  the  filing  and  approval  of  the 
bonds,  and  the  approval  of  the  contracts,  on  their  records  ;  copying  in  said 
record  the  bonds;  and,  the  contractor  shall  be  notified  of  the  approval  or 
disapproval  of  the  contracts  and  bonds,  and  the  contractor  for  each  job 
shall  be  liable,  on  his  bond  so  given,  for  all  delays  aftdr  the  expiration  of 
the  time  named  therein  for  the  completion  of  the  job  and  for  the  payment 
of  all  damage  which  accrue  by  reason  of  the  failure  to  complete  the  job 
within  the  time  required  in  the  contract  therefor:  Provided^  that  the  owner 
or  owners  of  any  lot  or  lands  affected  by  the  improvement  shall  have  an 
opportunity  of  constructing  that  part  of  the  improvement  apportioned  to 
his  land  at  the  estimated  cost  thereof  under  and  subject  to  all  other  terms 
and  conditions  imposed  on  contractors,  but  notice  of  such  intention,  accom- 
panied with  a  bond,  shall  be  given  the  surveyor  or  engineer  before  the  hour 
of  sale  of  the  improvement,  as  set  forth  in  this  section  or  such  privilege  shall 
be  deemed  waived. 

7639.  Work  not  completed,  resale  —Extension  of  time  to  com- 
plete. §  10.  A  job  not  completed  within  the  time  fixed  in  the  contract 
and  bond,  shall  be  resold,  without  notice,  to  the  lowest  responsible  bidder, 
but  shall  not  be  sold  for  a  sum  greater  than  the  estimate,  nor  a  second  time 
to  the  same  party;  a  contract  and  bond  shall  be  entered  into,  as  hereinbe- 
fore provided ;  but,  the  board  of  commissioners  may,  for  good  cause,  give 
further  time  to  any  contractor,  not  exceeding  sixty  days;  the  surveyor  or 
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engineer  shall  fix  the  time  for  the  completion  of  the  work  resold,  not  ex- 
ceeding ninety  days  from  the  date  of  the  bond,  and  no  contractor  shall  be 
prosecuted  on  his  bond  until  the  working  section  next  below  is  completed, 
and  no  upper  section  shall  be  accepted  until  the  outlet  is  constructed. 

7640.  Assessments — Bonds,  issue  of.  §  11.  When  the  working 
sections  of  the  improvement  are  let,  as  hereinbefore  provided,  and  the  cost 
and  expense  of  construction,  and  all  compensation  and  damages  are  ascer- 
tained, the  board  of  commissioners  shall  meet  and  determine  at  what  time 
and  in  what  number  of  assessments  they  will  require  the  same  to  be  paid, 
and  order  that  the  assessments,  as  confirmed  by  them,  be  placed  on  the  du- 
plicate against  the  lots  or  lands  assessed.  They  shall  also  issue  bonds  of 
the  county  in  denominations  of  not  less  than  one  hundred  dollars,  based  on 
such  assessments,  to  raise  the  money  necessary  to  pay  such  costs  and  ex- 
penses, and  such  bonds  may  be  issued  for  a  term  of  years  in  series  not  ex- 
ceeding twenty  years,  at  a  rate  of  interest  not  exceeding  six  per  cent,  per 
annum,  payable  semi-annually,  and  they  shall  cause  an  entry  to  be  made 
upon  their  record  setting  forth  their  finding  and  orders  under  this  section 
provided;  such  bonds  shall  show  upon  their  faces  the  purpose  for  which 
they  are  issued,  and  shall  be  payable  out  of  monevs  derived  from  such  as- 
sessments and  none  other. 

7641.  Ditch  tax  — Lien— Costs— Damages.  §  12.  The  said  as- 
sessments against  the  lots  and  lands  for  the  costs  and  expenses  necessary 
for  the  construction  of  the  proposed  improvement  under  the  provisions  of 
this  act  shall  be  placed  by  the  county  auditor  upon  a  special  tax  duplicate, 
known  as  the  ditch  tax  duplicate,  to  be  provided  by  him  at  the  expense  of 
the  county.  Such  assessments  shall  constitute  a  first  and  paramount  lien 
upon  the  property  assessed  in  the  same  manner  and  form  as  other  taxes. 
All  costs  not  taxable  to  the  petitioners,  remonstrances  or  appellants  shall 
be  paid  out  of  the  county  treasury,  and  be  refunded  to  the  county  out  of 
the  first  money  received  from  the  sale  of  bonds  as  provided  in  the  next 
section.  After  such  costs  are  paid  the  damages,  if  any  are  allowed  to  land 
owners  or  others,  shall  next  be  paid. 

7642.  County  bonds  —  Sale  of—  Tax.  §  13.  The  board  of  commis- 
sioners of  any  county  in  this  state  is  hereby  authorized  to  issue  bonds  in 
denominations  of  not  less  than  one  hundred  dollars,  and  to  sell  the  same 
to  meet  the  expenses  of  constructing  any  ditch  under  the  provisions  of  this 
act,  which  bpnds  shall  mature  at  annual  intervals,  commencing  after  a 
period  of  two  years  and  not  extending  beyond  twenty  years,  bearing  inter- 
est at  not  to  exceed  six  per  cent,  per  annum,  payable  semi-annually,  which 
bonds  shall  be  sold  by  the  county  treasurer,  without  expense  to  the  county, 
to  the  highest  and  best  bidder  after  the  auditor  shall  ^\  the  time  and  place 
of  such  sale  and  give  notice  thereof  by  publication  in  one  weekly  newspaper 
published  in  the  county  and  by  posting  notices  at  the  door  of  the  court 
house;  but,  in  no  case  shall  any  such  bond  be  sold  for  less  than  its  par  value. 
To  meet  the  payment  of  such  bonds,  principal  and  interest  the  assessments 
against  the  realty  affected  by  the  proposed  improvement  shall  be  divided 
into  such  sums  as  shall  be  sufficient  to  pay  said  bonds  as  they  become 
due,  and  entered  upon  the  tax  duplicate  against  the  land  assessed,  and  shall 
be  collected  in  the  same  manner  as  other  taxes  are  collected,  and  applied 
to  the  payment  of  said  bonds,  principal  and  interest,  and  to  no  other  pur- 
pose except  as  herein  provided,  and  the  payment  of  the  bonds  shall  be 
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thus  secured:  Provided^  that  when  a  ditch  aggregating  more  than  five  (5) 
miles  in  length  has  already  been  ordered  to  be  constructed  under  the  exist- 
ing laws  of  this  state,  and  when  not  more  than  one-fourth  of  the  assess- 
ments for  said  work  have  been  paid  in,  the  county  commissioners  of  the 
county  in  which  said  ditch  is  located  may  issue  bonds  to  meet  the  remain- 
ing assessments  for  said  ditch,  as  provided  in  this  section. 

7643.  Officers*  neglect  of  duty  etc  §  14.  If  an  engineer  or  auditor 
or  board  of  commissioners  or  clerk  of  the  circuit  court  neglect  or  refuse 
to  perform  any  duty  imposed  by  the  provisions  of  this  act,  he  shall  forfeit 
and  pay  a  fine  of  twenty-five  dollars  for  every  such  refusal,  to  be  recovered 
in  the  name  of  the  state  for  the  benefit  of  the  common  school  revenues  of 
state  at  the  suit  of  any  person  aggrieved. 

7644.  Ditch  in  two  or  more  counties.  §  15.  Where  a  ditch  is 
petitioned  for  which  will  require  a  location  in  more  than  one  county,  ap- 
plication shall  be  made  to  the  board  of  commissioners  of  each  of  said 
counties,  and  one  viewer  selected  by  each  of  said  boards  and  an  engineer 
selected  by  the  board  of  commissioners  of  the  county  having  in  it  the 
greatest  length  of  said  ditch,  who  shall  make  duplicate  reports,  filing  one 
in  each  county;  applications  for  damages  shall  be  made  and  objections 
to  assessments  and  appeals  from  the  finding  shall  be  taken  to  the  circuit 
court  of  the  county  in  which  the  greatest  length  of  such  ditch  is  located. 
A  majority  of  the  board  of  commissioners  of  each  county  when  in  joint 
session  shall  be  competent  to  act,  and  bonds  may  be  issued  by  each  county, 
as  provided  in  section  13,  to  secure  the  construction  of  that  portion  of  the 
ditch  allotted  to  lands  in  said  county. 

7645.  Ditch  on  section  line  etc.  §  16.  If  the  route  is  upon  a  sec- 
tion line  or  subdivision  of  section  where  a  public  road  may  be  required 
and  in  all  cases  where  the  route  is  along  a  highway  already  established,  the 
ditch  shall  be  located  a  sufficient  distance  from  the  center  of  such  highway 
to  admit  of  a  good  road  along  such  central  line.  The  earth  taken  from  the 
ditch  so  located  shall  be  placed  upon  the  roadway  so  as  not  to  injure  the 
same,  and  no  part  of  such  earth  shall  be  left  nearer  to  such  ditch  than  three 
feet.  The  viewers  in  locating  a  ditch,  if  they  can  without  making  it  less 
effective,  should  avoid  diagonal  lines  across  any  person's  land. 

7646.  Ditch  tax  — Collection.  §  17.  The  collection  of  ditch  taxes 
ordered  to  be  levied  under  this  act  shall  not  be  enjoined  nor  declared  void 
in  consequence  of  any  technical  error  committed  by  the  viewers,  engineer, 
county  auditor  or  board  of  commissioners  in  the  establishment  thereof  ap- 
pearing on  the  record  touching  the  location  of  the  ditch,  the  letting  of  the 
work,  or  the  levy  of  the  tax. 

7647.  Ditch  change  —  Assessment  §  18.  The  board  of  commis- 
sioners may  hear  and  determine  under  the  same  petition  the  necessity  of 
locating  a  new  ditch,  a  ditch  partly  old  and  partly  new,  or  of  deepening, 
widening,  straightening,  or  altering  any  old  ditch,  provided  the  whole  im- 
provement exceed  five  miles  in  length,  and  shall  cause  such  entry  to  be 
made  on  their  record,  as  in  their  judgment  is  required.  No  assessments 
shall  be  made  of  benefits  to  any  lands  upon  any  other  principle  other  than 
that  of  such  benefits  derived ;  and  no  lands  lying  below  shall  be  assessed 
for  the  benefit  of  lands  lying  above,  but  all  assessments  shall  be  made  on 
the  basis  of  benefits  accorded  by  reason  of  the  construction  of  the  im- 
provement and  of  giving  an  outlet  for  drainage. 
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7648.  Engineer's  bond.  §  19.  The  board  of  commissioners  shall  re- 
quire the  engineer  appointed  by  them  under  the  provisions  of  this  act,  in 
each  case  to  enter  into  a  good  and  sufficient  bond  with  surety,  to  be  ap- 
proved by  them  conditioned  for  the  faithful  performance  of  his  duties  in 
said  cause,  in  a  sum  to  be  fixed  by  the  board,  and  an  action  may  be  brought 
on  such  bond,  by  any  person  aggrieved  by  the  failure  of  such  engineer  to 
do  his  duty,  in  the  name  of  the  state  of  Indiana  for  the  use  of  such  person. 

7649.  Bridge,  culvert  etc.  §  20.  The  board  of  commissioners  may, 
when  the  same  is  necessary  for  the  public  health,  convenience  or  welfare, 
cause  to  be  constructed,  or  enlarged,  any  bridge  or  culvert  made  necessary 
by  the  crossing  of  any  ditch  constructed  under  the  provisions  of  this  act: 
Provided,  however^  that  if  such  bridge  or  culvert  shall  belong  to  any  cor- 
poration other  than  the  county,  the  auditor  shall  give  such  corporation 
notice  by  delivering  to  its  agent  the  order  of  the  board,  declaring  the  neces- 
sity for  constructing  or  enlarging  such  bridge  or  culvert.  A  failure  to  con- 
struct or  enlarge  such  bridge  or  culvert  within  the  time  specified,  shall  be 
taken  as  a  refusal  to  do  said  work,  and  thereupon  the  board  of  commission- 
ers shall  proceed  to  let  the  work  of  constructing  or  enlarging  the  same,  and 
assess  the  corporation  with  the  cost  thereof,  and  the  county  auditor  shall 
place  such  assessment  on  the  tax  duplicate,  and  it  shall  be  a  lien  upon  the 
.property  of  the  corporation,  to  be  collected  as  other  taxes.  But,  before  the 
commissioners  shall  let  such  work,  they  shall  give  to  the  agent  of  such  cor- 
poration at  least  twenty  days'  actual  notice  of  the  time  and  place  of  letting 
such  work. 

7650.  Obstructing  ditch  —  Liability  —  Planting  trees.  §  21. 
Every  person  through  whose  lands  any  ditch  is  constructed  under  the  pro- 
visions of  this  act",  shall  be  required  to  keep  said  ditch  open  and  free  of 
obstructions  on  his  own  land,  and  shall  keep  the  said  ditch  and  the  banks 
thereof  free  from  willows  and  other  vegetation  which  may  have  a  tendency 
to  grow  in  the  water  of  said  ditch  and  to  obstruct  the  same  upon  his  prem- 
ises, and  in  case  of  failure  so  to  do,  he  shall  be  liable  to  pay  the  expense 
of  removing  such  willows  or  other  obstructions.  Any  person  interested  in 
such  ditch  may  file  an  application  with  the  county  auditor,  stating  on  oath 
that  such  ditch  or  some  part  .thereof  is  obstructed  ;  whereupon  the  county 
auditor  shall  appoint  a  person  to  examine  the  premises  at  once  and  inquire 
into  the  truth  of  such  sworn  statement,  and  if  he  find  the  statement  to  be 
true,  he  shall  notify  the  owner  of  the  land  to  remove  such  obstruction 
within  twenty  days  ;  and  if  the  owner  shall  fail  to  remove  the  same,  such 
person  so  appointed  shall  at  once  cause  the  same  to  be  removed  at  the  ex- 
pense of  such  land  owner,  and  certify  the  same  to  the  auditor,  who  shall 
place  the  same,  with  all  his  fees  in  the  case,  on  the  duplicate,  as  an  assess- 
ment on  the  lands  of  such  person  ;  and  the  same  shall  be  a  lien  upon  such 
lands,  and  shall  be  collected  as  other  taxes.  The  costs  and  expenses  for 
removing  such  obstruction  shall  be  allowed  by  the  board  of  commissioners, 
and  paid  out  of  the  county  treasury,  the  county  to  be  repaid  by  such  as- 
sessment when  collected.  The  planting  of  willows,  hedges  and  trees  along 
the  edge  of  a  public  ditch,  or  permitting  the  same  to  grow,  shall  be  deemed 
an  obstruction  of  such  ditch. 

7651.  Cleansing  —  Inspection  —  Cost.  §  22.  When  any  ditch  con- 
structed under  this  act  needs  to  be  cleaned  out,  any  owner  of  any  land  origi- 
nally assessed  for  its  construction  may  file  a  statement  with  the  board  of 
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commissioners,  in  writing,  setting  forth  such  necessity,  and  the  commission- 
ers shall  instruct  the  county  surveyor  to  examine  the  ditch  and  report,  on 
oath,  an  estimate  of  the  amount  of  work  required  to  clean  out  said  ditch, 
and  such  sum,  if  found  reasonable  in  amount  by  the  board  of  commis- 
sioners, shall  be  divided  pro  rata  according  to  the  original  assessment  of 
benefits,  unless  the  necessity  of  cleaning  out  [arises]  from  the  act  or  neglect 
of  any  land  owner  or  corporation,  in  which  case  the  damages  caused  by  such 
act  or  neglect  shall  be  taken  into  consideration  and  assessed  against  such 
land  owner  or  corporation.  In  case  the  surveyor  shall  decide  that  such  ditch 
does  not  require  cleaning  out,  then  the  costs  and  expenses  of  such  applica- 
tion and  view  shall  be  paid  by  the  person  making  such  written  statement. 
This  provision  as  to  cleaning  out  ditches  shall  apply  only  to  ditches  or 
drains  constructed  or  established  under  this  act. 

7652.  Cleansing  —  Contract  —  Tax.  §  23.  Such  surveyor  shall  re- 
turn his  estimate  and  assessment  for  cleaning  out  to  the  board  of  commis- 
sioners, who  shall  appoint  a  day  for  hearing  the  same  and  cause  notice  to 
be  given  as  is  provided  for  in  the  construction  of  the  ditch,  and  when  the 
board  of  commissioners  have  made  the  appointment  [apportionment]  as 
they  deem  right  and  proper,  they  shall  enter  the  same  upon  their  record, 
and  the  auditor  shall  place  the  same  upon  the  duplicate  against  the  lands, 
to  be  collected  as  other  taxes.  The  work  of  cleaning  out  the  ditch  shall 
be  advertised,  sold  and  let,  and  the  contracts  performed  as  provided  for  in 
this  act  for  constructing  said  ditch,  and  the  contractor  shall  be  paid  by  the 
warrant  of  the  auditor  out  of  the  assessment  so  made  upon  the  certificate 
of  such  surveyor  that  the  contract  is  performed. 

7653.  Ditch  record.  §  24.  The  auditor  shall  make,  in  a  book  to  be 
provided  for  that  purpose  at  the  expense  of  the  county,  a  complete  record 
of  each  ditch  improvement  made  in  his  county  under  the  provisions  of  this 
act.  It  shall  include  the  petition,  bond,  report  of  viewers,  surveyors  or 
engineer,  and  all  record  entries  made,  together  with  all  plats  and  papers 
necessary  to  show  a  complete  history  of  all  that  is  done  in  each  case. 

7654.  Ditch  record— Accounts  — Special  fund.  §  25.  The  board 
of  commissioners  of  any  county  wherein  a  ditch  improvement  is  ordered 
under  this  act,  whether  the  same  is  the  construction  of  a  new  ditch  or  the 
deepening,  widening,  straightening,  or  alteration  of  an  old  ditch  more  than 
five  miles  in  length,  shall  provide  a  suitable  book  in  which  to  keep  such 
ditch  accounts  with  the  county.  The  auditor  shall  open  therein  an  account 
with  each  improvement  in  the  name  by  which  the  same  is  generally  known, 
and  charge  all  assessments  and  credit  all  payments  made  in  the  case.  The 
money  collected  on  each  improvement  shall  constitute  a  special  fund,  and 
the  provisions  of  this  section  shall  apply  in  all  cases  of  ditches  located  by 
the  commissioners  of  more  than  one  county  in  ioint  session  under  this  act, 
as  to  each  county  for  the  portion  located  therein. 

7655.  Compensation  —  Fees.  §  26.  The  following  fees  shall  be 
allowed  for  services  actually  rendered  under  the  provisions  of  this  act. 
The  viewers,  other  than  ditch  commissioners  whose  per  diem  is  fixed  by 
law,  shall  each  receive  two  dollars  per  day.  The  surveyor,  or  engineer, 
shall  be  allowed  three  dollars  per  day  for  the  time  actually  employed  by 
him,  each  chainman,  axman  and  rodman  one  dollar  and  twenty-five  cents 
per  day.  For  printing,  fifty  cents  per  square  for  first  insertion,  and  twenty- 
five  cents  for  each  additional  insertion,  actual  printed  matter,  nonpareil 
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estimate.  The  fees  of  the  clerk,  sheriff  and  witnesses  shall  be  the  same  as 
allowed  them  by  law  for  like  services  in  civil  cases  in  the  circuit  court. 
The  county  auditor  shall  receive  for  filing  each  paper  connected  with  the 
case,  three  cents;  for  issuing  each  summons  and  subpoena,  twenty  cents; 
for  each  affidavit,  ten  cents;  swearing  each  witness, five  cents;  for  approv- 
ing and  filing  each  bond,  twenty-five  cents;  for  recording  or  copying  for 
each  one  hundred  words  (four  figures  counting  one  word),  ten  cents. 

7656.  Fees,  payment  of.  §  27.  All  fees  under  this  act  shall  be  paid 
out  of  the  county  treasury  when  claims  therefor  are  allowed  by  the  board 
of  commissioners,  and  the  general  county  fund  shall  be  reimbursed  out  of 
the  money  realized  from  the  sale  of  bonds  or  collection  of  assessments. 

7657.  Statute,  effect  of.  §  58.  No  law  or  part  of  law  on  the  subject 
of  drainage  is  repealed  by  this  act.  Proceedings  for  drainage  may  be  in- 
stituted under  any  act,  and  no  proceedings  under  this  act  shall  be  had  un- 
less the  improvement  prayed  for  exceeds  five  miles  in  length. 

7658.  Emergency.  §  29.  Whereas,  an  emergency  exists  for  the  taking 
effect  of  this  act,  the  same  shall  be  in  force  from  and  after  its  passage. 

An  Act  concerning  drainage  of  wet  and  overflowed  lands  and  declaring  an  emergency.    [Approved 
and  in  force  March  6,  1891;  S.,  1891,  p.  299. 

7659.  Work  completed,  surplus  fund  —  Disposal  of.  Sec.  i.  Be 
it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  when  the 
work  of  constructing  any  ditch  or  levee  under  the  drainage  laws  of  this  state 
shall  have  been  completed  according  to  the  original  plans  and  specifications 
thereof,  and  there  shall  remain,  in  the  hands  of  the  persons  assessed  for  con- 
struction of  said  ditch  and  the  commissioner  of  drainage,  funds  collected  on 
assessments  in  excess  of  what  was  necessary  to  complete  the  same,  any  per- 
son interested  in  the  same  may  file  with  the  court  a  supplemental  petition 
showing  these  facts  and  praying  that  such  commissioner  be  required  to  ex- 
pend the  same,  or  so  much  thereof  as  may  be  necessary,  in  deepening  the 
channel  or  increasing  the  levee  thereof  at  any  point  or  points  thereof  when- 
ever the  same,  according  to  the  original  plans  and  specifications,  shall  be 
insufficient  to  complete  said  drainage.  Upon  the  filing  of  said  petition  ten 
days'  notice,  as  in  civil  cases,  shall  be  given  the  persons  assessed  for  con- 
struction of  said  ditch  and  the  commissioner  having  said  work  in  charge, 
and  upon  the  hearing  thereof  the  court  shall  determine  the  amount  of  money 
on  hand  as  aforesaid,  and  order  said  commissioner  to  complete  said  work. 
Said  commissioner  shall  cause  said  work  to  be  carefully  surveyed,  and  an 
estimate  made  of  the  work  to  be  done,  and  contract  therefor  by  letting  the 
same  to  the  lowest  responsible  bidder  therefor,  and  require  bond  to  be  given 
by  said  contractor,  as  in  other  cases  under  the  drainage  laws  of  this  state. 
Said  commissioner  shall  pay  the  expense  of  said  work  as  provided  for  under 
the  drainage  laws  of  this  state,  and  in  like  manner  report  his  proceedings 
to  said  court. 

7660.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore  the  same  shall  take  effect  and  be  in 
force  from  and  after  its  passage. 

A  Bill  for  an  act  prohibiting  the  obstruction  of  ditches  or  drains,  providing  a  method  of  keeping  them 
in  repair  and  providing  a  penalty  for  the  violation  thereof.  [Approved  February  38,  1889;  in  force 
May  10,  1889;  SM  1889,  p.  53. 

7661.  Township  trustee— Duty  as  to  cleansing  and  repair. 

Sec.  1 .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  all 


Digitized  by  LjOOQlC 


479  Drainage.  §§7662-7665 

ditches  or  drains  that  may  have  been,  or  may  hereafter  be,  constructed  un- 
der and  by  virtue  of  any  law  of  this  state,  shall,  except  as  hereinafter  other- 
wise provided,  after  the  allotment  shall  be  made  by  the  county  surveyor  as 
hereinafter  provided,  be  under  the  charge  and  supervision  of  the  trustee  of 
the  township  in  which  the  same  are  a  part  thereof,  whose  duty  it  shall  be  to 
see  that  the  same  are  cleaned  out  and  kept  open  and  in  proper  repair,  free 
from  obstruction,  so  as  to  answer  their  purpose. 

7662.  Inspection — Assessment — Allotment  of  reparation — An- 
nual cleansing.  §  2.  As  soon  as  practicable  after  the  passage  of  this  act 
it  shall  be  the  duty  of  the  county  surveyor  in  each  county  in  this  state,  in 
which  any  such  ditch  or  drain  or  part  thereof  is  located,  to  proceed  to  view 
and  examine  each  and  every  such  ditch  or  drain  within  his  respective  county, 
and  to  fix  and  determine  the  portion  thereof  that  the  owner  of  each  tract 
of  land  and  each  corporation,  county  or  township  assessed  for  the  construc- 
tion thereof  should  annually  clean  out  and  keep  in  repair,  and  shall  also  at 
the  same  time  set  apart  and  apportion  to  each  parcel  of  land,  and  to  each 
corporate  road  or  railroad,  and  to  the  township  where  public  highways  are 
benefited,  a  share  or  portion  of  such  ditch  or  drain,  according  to  the  bene- 
fits to  be  received  thereby,  to  be  cleaned  out  annually  and  kept  in  repair 
by  the  owner  of  each  tract  of  land,  or  by  such  corporate  road  or  railroad, 
or  by  the  township.  Such  surveyor  shall,  whenever  practicable,  locate  such 
share  or  portion  of  such  ditch  upon  such  tract  of  land,  or  upon  the  right  of 
way  of  such  corporate  road  or  railroad,  or  on  the  highway  on  account  of 
which  such  share  is  allotted  to  the  township.  In  making  such  allotments 
such  surveyor  shall  begin  at  the  mouth  of  the  ditch  and  give  the  location 
of  each  share,  its  number  and  length  in  feet,  and  a  brief  description  of  the 
manner  in  which  the  work  shall  be  done.  Each  ditch  or  drain  shall  be 
cleaned  out  to  a  depth  and  width  not  less  than  its  original  specification: 
Provided,  that  where  ditches  were  originally  allotted  for  construction  by 
reviewers  appointed  by  the  board  of  county  commissioners,  the  allotments 
shall  remain  the  saihe  for  repairs  under  this  act,  unless  a  majority  of  the 
parties  assessed  shall  petition  the  surveyor  for  a  reapportionment  under  the 
provisions  of  this  act,  in  which  event  the  same  proceedings  shall  be  had  as 
in  other  cases:  And,  provided,  further,  that  when  it  may  be  shown  to  the 
satisfaction  of  the  trustee  that  there  is  no  necessity  for  an  annual  cleaning 
he  shall  not  enforce  the  penalties  for  non  performance;  but,  in  no  case  shall 
the  work  be  delayed  more  than  two  years.  •  The  allotment  shall  describe 
the  land  in  such  tracts  as  may  meet  the  convenience  of  owners,  and  in  case 
of  a  subsequent  subdivision  of  such  tracts  the  allotment  may  be  subdivided 
by  contract  and  the  duties  prescribed  under  this  act  pass  to  grantees. 

7663.  Repair,  allotment  — Notice— Form  of  service.  §  3.  Such 
surveyor  shall  reduce  such  allotments  to  writing,  and  record  the  same,  in  a 
book  to  be  kept  for  that  purpose  and  known  as  the  drainage  record.  He 
shall  thereupon  cause  to  be  posted  up,  for  not  less  than  ten  days,  in  fivt 
public  places  in  the  township  where  lands  are  allotted  a  portion  of  said 
work,  written  or  printed  notices  of  the  place  where,  and  the  time  when,  he 
will  hear  all  objections  that  may  be  made  to  such  allotments,  which  notice 
may  be,  in  substance,  as  follows: 
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To  whom  it  may  concern  : 

You  are  hereby  notified  that  I  will  be  at  my  office  on  the day  of 

,  18 — ,  at  the  hour  of  — ,  and  will  then  and  there  hear  all  objec- 
tions that  may  be  made  to  my  allotment  for  cleaning  put  annually  and  keep- 
ing in  repair  the ditch,  in township, county,  In- 
diana, when  and  where  you  can  appear  and  be  heard,  if  you  see  fit. 

Dated  this  — -  day  of ,  18 — . 

County  Surveyor* 

A  copy  of  said  notice  shall,  also,  be  served  upon  the  trustee  of  the  town- 
ship in  which  an  allotment  is  made  to  any  highway,  as  summonses  are 
served  upon  each  resident  owner  or  occupant  of  land,  and  upon  the  offi- 
cers of  each  corporate  road  or  railroad  upon  whom  summons  might  be 
served  in  any  proceeding  against  said  road  or  railroad  allotted  a  portion  of 
said  work.  Where  the  residence  of  any  non  resident  owner  of  such  land 
is  known  to  the  surveyor,  he  shall  send  a  copy  of  such  notice,  by  mail,  to 
such  non  resident  owner.  If  a  non  resident  owner  of  land  have  a  known 
agent  in  the  county,  a  copy  of  said  notice  shall  be  served  upon  such  agent. 

7664.  Objections  —  Hearing — Adjournments.  §  4-  Upon  the  day 
named  in  such  notice  such  surveyor  shall  be  present  at  the  time  and  place 
therein  mentioned,  and  shall  hear  all  objections  made  to  such  allotments, 
and  shall  have  power  to  administer  oaths  to  all  persons  examined  before  or 
by  him.  He  may  adjourn  the  hearing  from  day  to  day,  or  from  time  to 
time,  as  may  be  deemed  necessary,  until  all  objections  are  heard.  All  per- 
sons interested  shall  take  notice  of  such  adjournments  without  further  no- 
tice. After  hearing  all  objections  that  may  be  offered  to  such  allotments, 
such  surveyor  shall  confirm  or  change  the  same  as  justice  may  require, 
and  shall  enter  an  order  accordingly,  which  shall  be  final  and  conclusive 
upon  all  parties  interested,  unless  appealed  from  in  ten  days  thereafter. 

7665,  Appeal  —  Costs  —  Surveyor's  per  diem.  §5.  Any  person 
or  corporation  aggrieved  may  appeal  from  such  order  to  the  circuit  or  su- 
perior court  of  the  county  by  filing  with  the  clefk  of  said  court,  within  ten 
days  from  the  time  of  such  order,  an  undertaking  conditional  that  he  will 
duly  prosecute  such  appeal  and  pay  all  costs  that  may  be  adjudged  against 
him  on  such  appeal,  such  surety  to  be  approved  by  said  clerk;  whereupon 
such  clerk  shall  issue  a  notice  in  the  nature  of  a  summons  to  such  surveyor, 
which  shall  be  served  by  the  sheriff  of  said  county.  And  thereupon  such 
surveyor  shall  file  with  such  clerk  a  copy  of  the  record  of  such  allotments, 
and  the  objection  of  the  appellant  thereto,  which  shall  be  all  the  proceed- 
ings necessary  upon  such  appeal.  All  other  persons  interested  shall  take 
notice  of  such  appeal,  which  shall  be  tried  by  the  court.  If  the  court  re- 
duce the  allotment  one-fifth  in  amount,  then  all  costs  occasioned  by  such 
appeal  shall  be  taxed  against  said  surveyor,  and  paid  out  of  the  general 
funds  in  the  county  treasury  not  otherwise  appropriated,  otherwise  the  costs 
shall  be  adjudged  against  the  appellant.  If  more  than  one  person  appeal 
separately,  the  cases  shall  be  consolidated  and  tried  together.  The  court 
may  confirm  the  allotment  made  by  the  surveyor  or  change  the  same,  and 
its  decision  upon  such  appeal  shall  be  final  and  conclusive.  The  surveyor 
shall  receive  three  dollars  per  day  for  actual  services,  and  the  same  rate  for 
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parts  of  days,  to  be  paid  out  of  any  money  in  the  county  treasury  not  other- 
wise appropriated,  upon  a  report  on  oath  filed  with  the  county  auditor. 

7666.  Work,  when  done  —  Penalty.  §  6.  After  such  allotments 
have  been  made,  it  shall  be  the  duty  of  the  owner  of  each  tract  of  land, 
and  of  each  corporate  road  and  railroad,  and  the  supervisor  of  the  road  dis- 
trict in  which  said  allotment  is  located,  to  clean  out  and  repair  the  portion 
of  said  work  so  allotted  to  such  tract  of  land,  or  to  such  road  or  railroad, 
or  to  such  township,  between  the  first  days  of  September  and  November 
of  each  and  every  year  thereafter,  and,  upon  failure  so  to  do,  such  owner, 
or  such  road  or  railroad,  shall  be  liable  to  a  penalty  of  one  dollar  for  every 
day  such  work  remains  unfinished  after  said  first  day  of  November,  to  be 
recovered  by  the  trustee  of  the  township  in  a  suit  therefor  before  any  jus- 
tice of  the  peace  of  the  township  where  such  owner  resides,  or  through 
which  such  road  or  railroad  runs.  Any  such  penalties  recovered  shall  be 
paid  in  to  the  general  township  fund.     [See  §  7^74- 

7667.  Trustee's  duties.  §  7.  It  shall  be  the  duty  of  such  township 
trustee  to  procure  a  transcript  of  the  surveyor's  record  of  allotments  of 
ditches  in  his  township,  and,  as  soon  after  the  first  day  of  November  of 
each  year  as  is  practicable,  to  examine  the  ditches  in  his  township,  and  if 
he  find  that  any  such  owner,  corporate  road  or  railroad  has  failed  to  clean 
and  repair  the  portion  of  such  ditch  or  drain  allotted  to  the  lands  of  such 
owner,  or  to  such  corporate  road  or  railroad,  such  trustee  shall,  at  once, 
cause  such  portion  to  be  cleaned  out  and  repaired  at  the  cost  of  such 
owner,  or  such  corporate  road  or  railroad,  and  may  certify  such  expense  to 
the  auditor  of  the  county,  who  shall  place  the  same,  together  with  the  fees 
of  such  trustee,  on  the  duplicate  as  an  assessment  upon  the  land  of  such 
owner,  or  upon  the  right  of  way,  property  and  franchises  of  such  corporate 
road  or  railroad,  and  the  same  shall  be  a  lien  thereon,  and  collected  as 
other  taxes  are  collected,  and,  when  collected,  shall  be  paid  over  to  said 
trustee;  or  such  trustee  may  recover  such  expense  and  his  fees  before  any 
justice  of  the  peace  of  the  township  where  such  owner  resides,  or  through 
which  said  road  or  railroad  runs,  or  he  may  bring  a  suit  in  the  circuit  or 
superior  court  of  the  county  to  collect  such  expense  and  fees  and  enforce 
and  foreclose  the  lien  upon  such  land,  or  upon  such  road  or  railroad,  and 
in  either  of  such  suits  such  trustee  shall,  also,  recover  reasonable  attorney's 
fees,  and  the  judgment  shall  be  without  relief  from  valuation  or  appraise- 
ment laws.     [See  §  7^75* 

7668.  Cost  of  removing  obstructions— Supervisor's  duty.  §  8. 
If  the  portion  or  any  part  thereof  of  such  ditch  or  drain  so  allotted  to  the 
land  of  any  owner,  or  to  any  corporate  road  or  railroad,  becomes  filled  or 
obstructed  by  the  negligence  of  any  owner  or  occupant  of  any  land,  or  by 
cattle,  horses,  hogs  or  other  stock  of  such  owner  or  occupant,  it  shall  be 
the  duty  of  such  owner  or  occupant  to  remove  all  such  obstructions  or  fill- 
ings, at  his  own  expense,  before  the  31st  day  of  August  of  each  year,  and 
upon  failure  so  to  do  the  owner  of  the  land  or  the  corporate  road  or  railroad 
to  which  such  portion  was  allotted  may  recover  the  cost  of  removing  such 
filling  or  obstruction  from  such  owner  or  occupant  in  any  court  of  compe- 
tent jurisdiction,  with  attorney's  fees.  In  any  township  where  animals  are 
permitted  to  run  at  large  upon  the  highways,  it  shall  be  the  duty  of  the 
supervisors  of  the  various  road  districts  in  the  township  to  remove  all  fill- 
ings and  obstructions  caused  by  such  animals  from  that  portion  of  such 
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ditcnes  or  drains  as  may  be  located  along  or  across  such  highways  in  their 
respective  districts. 

7669.  Trustee's  per  diem— Agent,  appointment  of.    §  9.  For  all 

work  and  labor  done  by  the  trustee  under  this  act  he  shall  receive  two  dol- 
lars per  day  for  actual  services,  and  at  the  same  rates  for  parts  of  days  for 
the  work  and  labor  in  causing  to  be  cleaned  out  any  portion  or  allotment 
which  has  not  been  cleaned  out  or  repaired  before  the  first  day  of  Septem- 
ber of  each  year,  as  hereinbefore  provided,  which  shall  be  charged  to  the 
owner  of  the  land  or  to  the  corporate  road  or  railroad  on  account  of  which 
allotment  was  made  and  collected  as  a  part  of  the  costs  and  expenses  of 
such  work,  and  the  trustee  may,  in  performing  the  duties  required  by  this 
act,  if  necessary,  employ  an  agent. 

7670.  Supervisor  and  trustee's  bonds,  liability  on  —  Penalty. 
§  10.  If  any  township  trustee  or  road  supervisor  shall  fail  to  perform  any 
work  required  of  him  by  this  act,  after  ten  days'  notice  to  him  in  writing  by 
any  person  interested,  he  shall  be  liable  with  his  sureties,  on  his  official 
bond,  for  all  damages  caused  by  such  failure  to  perform  his  duty,  to  be  re- 
covered by  the  person  or  persons  damaged,  and  he  shall  also  be  deemed 
guilty  of  a  misdemeanor  and,  upon  conviction  thereof,  be  lined  in  any  sum 
not  exceeding  fifty  dollars. 

7671.  Act,  when  not  apply.  §  11.  This  act  shall  not  apply  to  any 
ditch  or  drain  which  passes  through  or  extends  in  to  two  or  more  counties. 
All  such  ditches  and  drains  shall  be  under  the  care  and  supervision  of  the 
county  surveyor,  and  shall  be  kept  in  repair  according  to  the  laws  now  in 
force  in  respect  thereto. 

7672.  New  allotment  — Reapportionment  — Costs.  §  12.  If  at 
any  time  after  two  years  from  time  any  allotment  of  any  ditch  is  made  un- 
der this  act  a  petition  signed  by  one-half  of  the  parties  interested  in  said 
allotment,  stating  that  said  allotment  is  unfair,  and  asking  for  a  new  allot- 
ment, is  filed  with  the  county  surveyor,  the  said  county  surveyor  shall  pro- 
ceed to  examine  said  ditch  and  if  he  find  the  allotment  to  be  unfair  or 
unjust  he  shall  proceed  to  reapportion  said  ditch  as  though  no  previous 
allotment  had  been  made,  but  if  he  find  no  cause  for  the  complaint  he  shall 
so  report  to  the  county  auditor,  who  shall  tax  all  costs  in  the  proceedings 
to  the  persons  signing  said  petition,  and  said  costs  shall  be  collected  as  other 
taxes  are  collected. 

7673.  Repealing  clause.  §  13.  All  laws  and  parts  of  laws  in  conflict 
with  this  act  are  hereby  repealed. 

An  Act  to  amend  sections  six  (6)  and  seven  (7)  of  an  act  entitled  "  An  act  prohibiting  the  obstruction 
of  ditches  or  drains,  providing  a  method  of  keeping  them  in  repair  and  providinr  a  penalty  for 
the  violation  thereof,  approved  February  28,  1889,  and  declaring  an  emergency.  {Approved  and 
in  force  February  26,  1891;  S.,  1891,  p.  47. 

7674.  Cleansing  ditch,  yearly  —  Owner's  failure,  penalty  —  Re- 
covery. Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana* 
That  section  six  (6)  of  the  above  entitled  act  be,  and  the  same  is  hereby 
amended  so  as  to  read  as  follows:  Section  (6)  six.  After  such  allotments 
have  been  made  it  shall  be  the  duty  of  the  owner  of  each  tract  of  land,  and 
of  each  corporate  road  or  railroad  and  the  supervisor  of  the  road  district  in 
which  said  allotment  is  located  to  clean  out  and  repair  the  portion  of  said 
work  so  allotted  to  such  tract  of  land  or  to  such  road  or  railroad  or  to  such 
township,  between  the  first  days  of  August  and  November  of  each  and  every 
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year  thereafter  and  in  the  order  and  within  the  time  fixed  by  the  township 
trustee  under  the  provisions  of  the  next  following  section  of  this  act,  and 
upon  failure  so  to  do  such  owner  or  such  road  or  railroad  shall  be  liable  to 
a  penalty  of  one  dollar  for  each  and  every  day  such  work  remains  unfinished 
after  the  expiration  of  the  time  so  fixed  by  the  trustee  as  aforesaid,  to  be  re- 
covered by  the  township  trustee  in  a  suit  therefor  before  any  justice  of  the 
peace  of  the  township  in  which  such  owner  resides  or  through  or  in  to  which 
any  such  road  or  railroad  runs ;  and  all  such  penalties  when  recovered  shall 
be  paid  in  to  the  general  township  fund:  Provided,  however  >  that  the  penalty 
provided  for  in  this  section  shall  in  no  case  be  recovered  from  any  person 
unless  all  the  allotments  between  his  own  and  the  mouth  of  said  ditch  shall 
have  been  completed  within  the  time  fixed  by  the  trustee  as  provided  in 
the  next  following  section  of  this  act.      [See  §  7666. 

7675.  Allotment  record— Trustee's  duty  as  to  —  Cleansing, 
time  to  complete  —  Notice  —  Failure  to  clean — Recovery.  §2. 
That  section  seven  (7)  of  the  above  entitled  act  be  and  is  hereby  amended 
to  read  as  follows:  Section  7.  It  shall  be  the  duty  of  the  township  trus- 
tee to  procure  a  transcript  of  the  surveyor's  record  of  allotments  of  ditches 
in  his  township  as  soon  as  practicable  after  the  same  have  been  made,  and, 
before  the  first  day  of  August  of  each  year  fix  a  time  within  which  each  al- 
lotment on  every  such  ditch  shall  be  completed  by  the  person  whose  duty 
it  shall  be  to  perform  the  same;  in  fixing  such  time  for  the  completion  of 
such  allotments  such  trustees  shall  begin  with  the  allotment  nearest  the 
mouth  of  any  such  ditch,  and  proceed  in  regular  succession  up  stream  to 
the  beginning  of  such  ditch.  He  shall  make  a  record  of  the  time  so  fixed 
by  him  for  the  completion  of  each  allotment  on  every  such  ditch  separately 
in  a  book  to  be  provided  for  that  purpose,  and  shall,  prior  to  the  said  first 
day  of  August  of  every  year  (in  which  such  ditch  is  to  be  cleaned  or  repair ed), 
notify  each  person,  to  whose  land  an  allotment  has  been  made,  of  the  time 
so  fixed  for  the  completion  thereof;  such  notice  shall  be  sufficient  if  it  name 
the  ditch,  describe  the  allotment  and  give  the  name  of  the  owner  of  lands 
to  which  the  allotment  is  made  and  specify  the  time  within  which  such  allot- 
ment shall  be  completed,  and  it  may  be  served  by  the  trustee  or  other  com- 
petent person.  It  shall  be  the  duty  of  every  person  or  corporation  to  whom 
any  allotment  has  been  made,  upon  receipt  of  such  notice  from  the  trustee 
(or  other  person  for  him)  to  perform  his  allotment  within  the  time  fixed  in 
said  notice;  and  on  failure  so  to  do,  the  trustee  shall  proceed  at  once  to 
have  the  same  completed  and  shall  certify  the  cost  thereof,  including  his 
own  per  diem  to  the  auditor  of  the  county,  who  shall  place  the  same  on  the 
tax  duplicate  as  other  taxes  against  such  person  or  corporation,  and  to  be 
collected  as  other  taxes  are  collected  and,  when  collected,  the  same  to  be 
paid  over  to  such  trustee,  or  such  trustee  may  recover  such  expense  and 
his  fees  before  any  justice  of  the  peace  of  the  township  where  the  owner 
resides,  or  through  or  in  to  which  such  road  or  railroad  runs ;  or  he  may 
bring  suit  in  the  circuit  or  superior  court  of  the  county  to  collect  such  ex- 
pense and  fees,  and  enforce  and  foreclose  the  lien  on  such  land  or  upon 
such  road  or  railroad,  and  in  all  suits  brought  by  the  trustee  under  the  pro- 
visions of  this  act,  such  trustee  shall  also  recover  reasonable  attorney  fees, 
and  the  judgment  shall  be  without  relief  from  valuation  or  appraisement  laws. 
[See  §  7667. 
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7676.  Emergency.  §  3.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  the  same  shall,  therefore,  be  in  effect  from 
and  after  its  passage. 

An  Act  authorizing  boards  of  county  commissioners,  or  other  proper  officers,  of  counties  of  this  state, 
adjoining  other  states,  to  join  with  the  boards  of  commissioners  or  other  proper  authorities  of  such 
other  states,  in  the  construction  and  repair  of  ditches,  drains  and  watercourses  on,  along  and  across 
or  near  to  the  state  line  between  the  state  of  Indiana  and  any  adjoining  state,  and  to  keep  the  same 
in  repair  after  construction,  and  in  aid  of  and  supplemental  to  the  laws  now  in  force  in  this  state  on 
that  subject.    [Approved  and  in  force  February  ao,  1891;  S.,  1891,  p.  31. 

7677.  Interstate  drainage  —  Construction,  power  as  to.  Sec. 
1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  when  it 
may  be  desirable  to  construct,  widen,  deepen  or  straighten  any  ditch,  drain 
or  watercourse  lying  on,  along,  across  or  near  to  the  state  line  between 
the  state  of  Indiana,  and  any  adjoining  state,  which  ditch,  drain,  or  water- 
course can  not  be  constructed  in  the  best  possible  manner  without  affecting 
the  lands  in  such  adjoining  state,  the  board  of  county  commissioners  or  other 
proper  officers  of  the  several  counties  of  the  state,  so  adjoining  another  state, 
shall  have  the  authority  .and  such  boards  of  commissioners,  or  other  proper 
officers,  are  hereby  authorized  to  join  with  the  county  commissioners  or  the 
proper  authorities  of  such  adjoining  counties  of  other  states  in  the  construc- 
tion, widening,  deepening  or  straightening  said  ditches,  drains  and  water- 
courses as  aforesaid,  and  said  boards  of  commissioners  or  other  proper  offi- 
cers, shall  have  power,  and  they  are  hereby  authorized  to  jointly  enter  into 
contracts  with  the  boards  of  commissioners  or  the  proper  authorities  of  such 
adjoining  counties  in  adjoining  states,  for  the  construction  and  improvement 
aforesaid,  each  to  pay  such  proportion  of  the  cost  of  such  improvement  as 
shall  be  determined  by  and  between  the  said  boards  of  commissioners,  or 
other  proper  officers  of  this  state  and  such  adjoining  state,  which  shall  be 
equitable  and  just. 

,  7678.  Constructed,  when  —  Who  by — Under  what  law  —  Cost 
—  Repairs,  how  made  and  paid.  §  2.  Such  improvements  shall  be 
made  by  the  boards  of  commissioners,  or  other  proper  officers,  on  petition 
of  the  land  owners  pursuant  to  the  laws  in  force  in  this  state,  and  shall  be 
governed  by  the  laws  in  force,  in  all  things,  and  this  act  is  supplemental  to, 
and  in  aid  of  all  laws  in  force  in  this  state  for  the  construction,  widening, 
deepening  and  straightening  of  ditches,  drains  and  watercourses,  so  far  as 
the  same  can  be  made  applicable,  and  any  ditch,  drain  or  watercourse  so 
constructed  or  improved  under  this  act,  shall  be  perpetually  kept  in  repair 
by  the  law  in  force  in  this  state  for  keeping  such  drains,  ditches  and  water- 
courses in  repair,*  the  said  adjoining  county  in  said  adjoining  state  contribut- 
ing its  proportionate  share  for  keeping  the  same  in  repair,  according  to  the 
proportion  paid  for  the  original  cost  of  the  same. 

7679.  Emergency.  §  3.  Whereas,  there  is  an  emergency  for  the  im- 
mediate taking  effect  of  this  act,  the  same  shall  be  in  force  from  and  after 
its  passage. 
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Notes  to  Chapter  49. 
DRAINAGE.  . 

4273.  Drainage  oommiationer — Appointment  etc.  A  drainage  commissioner, 
under  this  statute  (§§  4273-4284),  has  no  authority  to  determine  the  necessity  for  a 
bridge  over  a  drain  on  a  highway,  nor  the  sort  of  bridge  —  if  one  is  necessary  — that 
should  be  built,  and  he  has  no  fund,  as  commissioner,  that  he  can  use  in  the  erection 
of  the  bridge — in  short,  he  has  no  authority  to  erect  the  bridge.  Mandamus  will  not 
lie  to  compel  him  to  misappropriate  a  drainage  fund  in  his  possession;  Rigney  v. 
Fischer,  1 13-3 14. 

In  an  action  on  the  bond  of  an  ex-commissioner  of  drainage,  by  his  successor  in  of- 
fice, for  the  recovery  of  moneys  collected  on  assessments  for  the  construction  of  a  ditch 
alleged  to  have  been  converted  to  his  own  use,  the  defendant  is  entitled  to  credit  for 
all  moneys  paid  or  expended  for  work  done  under  the  contract  for  construction.  If 
he  collected  and  retained  in  his  hand  any  amount  of  such  assessments  when  the  action 
was  commenced,  for  that  sum  he  and  his  sureties  are  liable;  if,  before  action  com- 
menced he  had  paid  out  all  the  money  by  him  received,  there  is  no  liability;  Harris  v. 
State,  ex  rel.,  123-275. 

4274.  Petition  —  Notioe  etc.  Where  some  kind  of  a  notice  of  the  presentation  of 
the  petition  is  given  and  such  notice  is  adjudged  to  have  been  sufficient  by  the  court, 
when  it  took  action  on  the  petition,  such  notice  will  be  deemed  sufficient  as  against  a 
collateral  attack;  Hackett  v.  State,  for  use  etc.,  113-136. 

One  who  is  a  petitioner  for  the  construction  of  a  ditch  is  estopped  from  claiming  that 
he  did  not  have  proper  notice  of  the  presentation  of  the  petition;  Hackett  v.  State,  for 
use  etc.,  113-536. 

This  statute  provides  that  "  if  two-thirds,  in  number,  of  the  land  owners,  named  as 
such  in  the  petition,  resident  in  the  county  or  counties  where  the  lands  affected  are 
situated,  shall  remonstrate,  in  writing,  against  the  construction  of  such  drain,  or  ditch, 
such  petition  shall  be  dismissed  at  the  cost  of  the  petitioners."  Under  this  provision 
it  is  error  to  dismiss  the  petition  unless  two-thirds,  in  number,  of  the  " resident"  land 
owners  remonstrate;  it  being  clear,  from  the  language,  that  non  resident  land  owners 
can  not  be  computed  in  determining  the  number  necessary  to  secure  the  dismissal  of 
a  petition.  The  statute  expressly  designates  the  class  of  land  owners  whose  remon- 
strance shall  prevail  against  the  petition  and  expressio  unius  est  exclusio  alterius; 
Bell  v.  Cox,  122-154. 

The  provision  of  this  statute  requiring  a  remonstrance  to  be  filed  within  ten  days 
after  the  filing  of  the  final  report  of  the  commissioners  does  not  apply  to  cases  where 
the  land  of  an  owner  is  not  all  described  in  the  petition;  it  does,  however,  apply  to 
cases  where  all  such  land  is  described  by  the  petitioners.  Where  the  land  Is  not  all 
described  in  the  petition  the  last  proviso  of  this  section  governs,  and  that  leaves  the 
entire  case  open  until  the  notice  therein  specified  has  been  duly  given.  By  force  of 
that  proviso,  a  land  owner  is  not  in  court  as  to  all  of  his  land  until  the  required  notice 
has  been  given  and,  until  he  is  in  court,  he  is  not  bound  to  file  a  remonstrance  against 
the  report  of  the  commissioners.  He  has  ten  days  after  the  notice  has  been  given  to 
file  his  remonstrance.  He  is  not  bound  to  try  his  case  piecemeal,  but  may  wait  until 
he  is  brought  in  to  court  by  due  notice  and,  then,  make,  his  remonstrance  apply  to  the 
entire  report,  so  far  as  it  affects  his  property;  Goodwine  v.  Leak,  114-500. 

Persons  who  have  no  title  of  record  need  not,  under  this  statute,  be  made  parties 
defendant  to  a  drainage  petition;  nevertheless  the  failure  of  one  to  put  his  title  on  rec- 
ord does  not  estop  him  from  applying  for  leave  to  be  admitted  to  defend.  Being  ad- 
mitted on  application  and  being  of  right  entitled  to  defend  he  may  attack  the  petition 
or  remonstrate.  In  such  case  his  rights  are  substantially  the  same  as  those  of  the 
original  parties,  except  in  so  far  as  they  may  be  limited  or  qualified  by  law;  Bell  v. 
Cox,  122-154. 

4276.  Remonstrance — Damages  —  Trial  —  Dismissal.  The  right  to  file  a  re- 
monstrance can  not  be  impaired  or  defeated  by  the  failure  of  the  commissioners  of 
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drainage  to  make  their  report  at  the  appointed  time.  It  is,  also,  settled  that  persons 
whose  lands  are  or  may  be  affected  by  the  construction  of  a  drain  which  has  been 
petitioned  for  may  have  the  petition  dismissed,  in  case  the  drainage  commissioners, 
without  an  order  of  the  court  extending  the  time,  fail  to  make  their  report  at  the 
time  fixed  therefor.  Such  motion,  however,  comes  too  late  from  a  party  who  has 
appeared  to  the  petition  and  filed  a  remonstrance  or  asked  leave  so  to  do;  his  motion 
to  dismiss  or  to  strike  out  the  petition,  in  such  case,  should  be  overruled;  Blake  v. 
Quivey,  113-125. 

Where  a  judgment  is  rendered  adversely  to  a  remonstrant  in  a  drainage  proceed- 
ing, he  assigning  as  one  of  the  causes  for  remonstrance  that  the  work  can  not  be  ac- 
complished without  an  expense  exceeding  the  aggregate  benefits,  and  he  appeals  with- 
out a  stay  of  proceedings,  and  the  judgment  of  the  trial  court  is  reversed,  such  re- 
monstrant can  not  afterward  recover  damages,  for  injury  to  his  land,  caused  by  the 
construction  of  the  ditch  pending  the  appeal;  Thompson  v.  Reason er,  122-457. 

4277.  Lien  —  Notioe  of  work  established  —  Satisfaction.  This  section  pro- 
vides that  the  commissioner  of  drainage  charged  with  the  construction  of  a  drain  may 
require  assessments  made  in  aid  of  it  to  be  paid  in  instalments,  not  exceeding  20 
per  cent,  per  month,  at  such  times,  as  he  may  fix  after  thirty  days'  notice  to  be  given 
in  a  prescribed  manner.  This  means  that  the  commissioner  in  charge  of  the  work 
may  require  assessments  to  be  paid  in  instalments,  not  exceeding  20  per  cent,  dur- 
ing each  calendar  month,  and  that  the  times  fixed  for  the  payment  of  such  instalments 
need  not  necessarily  be  exactly  one  month  apart;  Hackett  v.  State,  for  use  etc., 

"3-537. 

This  section  creates  a  lien  on  a  railroad;  it  does  not,  however,  authorize  the  body  of 
the  road  to  be  sold  (L'ville  etc.  Ry.  Co.  v.  Boney,  117-501).  Wherefore  in  a  pro- 
ceeding to  enforce  a  lien  of  assessments,  after  judgment  has  been  rendered  against  a 
company  for  a  certain  sum,  a  decree  of  foreclosure  and  order  for  the  sale  of  the  right 
of  way  of  the  railroad  through  certain  sections  of  land  for  the  satisfaction  of  the  judg- 
ment is  not  maintainable;  L.,  N.  A.  &  C.  Ry.  Co.  v.  State,  for  use  etc.,  122-445. 

Under  the  statute  of  1883  the  approval  and  confirmation,  by  the  court,  of  the  as- 
sessment as  made  in  the  report  of  the  drainage  commissioners  creates  the  lien,  which 
relates  to  the  time  of  filing  the  petition.  It  is  not  necessary,  as  a  condition  precedent, 
to  the  right  of  the  drainage  commissioner  to  maintain  an  action  for  the  collection  of 
the  assessments,  that  the  percentage  of  assessments  made  by  the  commissioner  hav- 
ing the  work  in  charge  shall  have  been  reported  to  and  confirmed  by  the  court,  nor 
that  the  commissioner  shall  have  filed,  in  the  recorder's  office  of  the  county,  notice 
that  the  work  has  been  established  by  the  court  and  of  the  several  assessments 
against  the  several  tracts  of  land;  L.,  N.  A.  &  C.  Ry.  Co.  v.  State,  for  use  etc., 
1 12-414. 

4279.  Supplemental  petition.  The  power  of  the  court,  until  the  work  is  fully  com- 
pleted and  accepted,  must  be  regarded  as  a  continuing  power  within  the  limits  that  the 
entire  cost  of  the  improvement  must  fall  on  the  lands  benefited  in  proportion  to  the 
benefits  which  accrue  to  each  tract  affected,  and  that  no  tract  can  be  assessed  in  a 
sum  exceeding  the  amount  of  benefits  resulting  to  it  from  the  work  as  adjudged  by 
the  court!  Until  the  commissioner  has  made  his  final  report  the  proceeding  remains 
under  the  control  of  the  court  (Steele  v.  Hanna,  1 17-333).  In  the  event  that  the  original 
assessment  of  benefits  proves  inadequate  to  complete  the  work  it  is  competent  for  the 
court,  on  proper  petition  and  notice,  to  refer  the  matter  to  the  commissioners  of  drain- 
age or  if  they  be,  for  any  reason,  incompetent  to  act,  to  new  commissioners,  for  the 
purpose  of  reassessing  benefits,  in  order  to  complete  the  work  or  pay  the  deficit  in 
case  the  work  has  been  completed;  Rogers  v.  Voorhees,  124-469. 

4281.  Surveyor's  duty.  This  section  makes  it  the  duty  of  the  county  surveyor  of 
any  county  in  which  proceedings  for  the  construction  of 'a  ditch  are  had,  to  **  keep  the 
same  in  repair  to  the  full  dimensions,  as  to  width  and  depth,  as  required  in  the  original 
specifications."  It,  also,  prescribes  the  duties  of  the  surveyor,  in  respect  to  apportion- 
ing and  assessing  the  cost  of  the  repairs  upon  the  lands  adjudged  in  the  original  pro- 
ceeding benefited,  in  proportion  to  the  benefits  assessed  in  the  first  instance.  The 
surveyor  is  required  to  give  notice  of  the  assessments,  and  an  appeal  to  the  circuit 
court  is  authorized  to  be  taken  by  any  person  aggrieved.  This  section  is  constitutional, 
obviating,  as  it  does,  the  defects  of  the  section  as  it  stood  prior  to  the  enactment  of  this 
statute  in  1885.  The  original  section  attempted  to  confer  authority  on  township  trus- 
tees to  impose  an  assessment  on  land  without  notice  and  a  hearing,  or  an  opportunity 
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to  be  heard,  on  the  part  of  the  owner  of  the  property  to  be  assessed  and  was,  therefore, 
held  to  be  uncoristitutional  as  virtually  depriving  the  owner  of  his  property  without  due 
process  of  law  (Campbell  v.  Dwiggins,  83-473;  Tyler  v.  State,  ex  rel.,  83-563).  The 
authority  and  proceedings  of  the  county  surveyor  under  the  statute  must  be  confined 
within  and  conform  strictly  to  the  statute,  and  that  authority  is  strictly  limited  to  main- 
taining ditches  in  repair  to  the  dimensions,  as  to  width  and  depth,  as  required  in  the 
original  specifications;  Fries  v.  Brier,  111-66;  Trimble  v.  M'Gee,  112-311. 

Where  a  county  surveyor  on  being  served  with  the  statutory  notice,  by  a  land  owner, 
requiring  him  to  repair  a  drain,  by  cleaning  it  out  to  its  full  dimensions  as  required 
by  the  original  specifications,  exercises  the  discretion  committed  to  him  and  determines 
that  it  is  his  duty  so  to  cleanse  the  drain,  his  judgment  is  conclusive  as  to  the  neces- 
sity of  making  the  repairs,  and  the  exercise  of  his  discretion  is  not  a  subject  of  judi- 
cial cognizance  (Weaver  v.  Templin,  113-298).  The  jurisdiction  of  the  surveyor  is 
confined  to  making  repairs  and  removing  obstructions  from  drains  and  while  it  is  true 
that  the  courts  might  interfere  if  the  officer  was  proceeding  beyond  his  jurisdiction 
there  is  no  ground  for  judicial  interference  unless  the  complaint  for  relief  by  injunc- 
tion shows  he  is  proceeding  beyond  the  limits  of  his  jurisdiction;  Amoss  v.  Lassell, 
122-37. 

This  section,  providing  for  the  construction  and  repair  of  ditches  extending  in  to 
more  than  one  county,  intends  that  where  the  surveyor  of  the  county  in  which  the 
ditch  was  established  repairs  a  ditch  extending  in  to  another  county,  it  is  his  duty  to 
apportion  the  cost  and  certify  to  the  county  auditor,  of  each  county,  such  portion  as 
is  chargeable  against  the  lands  in  such  county.  It,  then,  becomes  the  duty  of  the 
county  auditor  of  each  county  to  draw  his  warrant  on  the  treasury  for  such  portion 
of  the  cost  as  is  chargeable  against  the  lands  in  his  county,  for  which  amount  the 
treasury  of  such  county  will  be  reimbursed  by  the  collection  of  the  assessment 
against  the  lands  in  such  county;  Crooks  v.  State,  ex  rel.,  126-573. 

This  section  is  constitutional.  The  constitution  sanctions  no  law  under  which  a 
lien  can  be  conclusively  imposed  on  property  without  notice  to  the  owner,  affording 
him  an  opportunity  to  be  heard  in  a  competent  tribunal,  but  it  is,  nevertheless,  com- 
petent for  the  legislature  to  prescribe  the  kind  of  notice  and  the  tribunal  before  which 
he  may  be  heard;  Johnson  v.  Lewis,  115-491. 

Action  to  enjoin  a  county  surveyor  and  persons  to  whom  the  surveyor  had  let  a 
contract  for  the  repair  of  a  drain,  or  ditch,  theretofore  established,  from  proceeding 
with  the  work.  The  grounds  of  proceeding  were  (1)  that  the  drain  had  never  been 
constructed  as  required  under  the  plans  and  specifications  originally  adopted;  and  (2) 
that  the  surveyor  gave  no  notice  of  the  sale,  or  letting  of  the  work,  to  those  employed 
to  cleanse  the  drain,  (a)  No  statute  requires  the  surveyor  to  give  notice  of  the  let- 
ting of  the  contract  to  repair,  nor  is  it  required  that  the  reparation  shall  be  by  con- 
tract. (6)  Where  it  appears  that  the  drain  was  duly  located  and  established,  that  the 
lands  benefited  were  assessed  and  the  work  allotted  and  that  the  surveyor  was  pro- 
ceeding, seven  years  thereafter,  to  repair  the  drain,  it  will  be  presumed,  as  against  a 
general  averment  that  the  drain  was  not  completed  according  to  the  original  plans 
and  specifications,  that  the  work  was  duly  accepted  as  the  law  required.  Such  an 
acceptance  creates  a  conclusive  presumption  that  the  work  was  completed  according 
to  the  plans  and  specifications  on  file;  Bunnell  v.  Peet,  123-437. 

The  evident  intention  of  this  section  is  to  commit  the  question  of  the  propriety  of 
repairing  a  public  ditch  to  the  discretion  and  decision  of  the  proper  county  surveyor 
and  to  treat  his  decision,  in  favor  of  the  propriety  of  repairing  it,  as  final;  Kirkpatrick 
v.  Taylor,  118-331;  Markley  v.  Rudy,  115-538. 

Under  this  section  and  section  5952,  which  is  a  part  of  an  original  act  providing 
for  the  election  and  prescribing  the  duties  of  county  surveyors  where,  in  the  repair  of 
ditches,  lands  owned  by  such  surveyor  or  by  persons  related  to  him  within  the  pro- 
hibited degree  of  consanguinity,  are  benefited  by  and  liable  to  assessment  for  such 
repairs  declaring  that  he  has  no  power  to  act.  When  he  receives  notice  that  a  ditch  is 
out  of  repair  and  the  fact  of  interest  or  relationship  exists  he  should  report  the  fact  to 
the  county  board,  asking  the  appointment  of  a  disinterested  deputy  to  make  the  neces- 
sary repairs  and  assessments;  Markley  v.  Rudy,  115-536,  overruling  Kelly  v.  Hocket, 
10-299,  so  far  as  it  is  inconsistent  with  the  general  principles  on  which  the  surveyor's 
incompetency  is  made  to  rest. 

Under  this  section  any  person  feeling  himself  aggrieved  may  separately  appeal 
from  any  assessment  made  in  pursuance  of  its  provisions.  On  the  trial  of  the  merits  of 
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the  appeal  the  question  of  the  propriety  or  necessity  of  repairing  the  ditch  shall 
neither  be  reviewed  nor  taken  into  consideration,  but  the  investigation  shall  be  con- 
fined to  the  amount  which  should  be  assessed  against  the  lands  of  the  party  appeal- 
ing, leaving  the  question  as  to  the  competency  of  the  surveyor  to  make  the  assess- 
ments, and  all  kindred  questions,  open  to  examination  as  preliminary  or  incidental 
to  the  trial  on  the  merits;  Markley  v.  Rudy,  115-537. 

Under  this  section,  as  to  the  reparation  of  ditches  by  the  county  surveyor,  on  an 
appeal,  to  the  circuit  court,  from  an  assessment  made  by  the  county  surveyor,  ap- 
portioning the  expense  of  repairing  a  ditch,  evidence  that  the  money  expended  by 
the  surveyor  was  disbursed  for  excavating  and  repairing  a  ditch  on  a  different  line 
from  that  designated  in  the  original  specifications  is  admissible;  Taylor  v.  Brown, 
127-294. 

The  provision  of  the  statute,  "  the  only  question  tried  shall  be  to  determine  the 
costs  of  such  repair  and  what  amount  thereof  should  be  assessed  against  the  ap- 
pellant's lands,"  referring  to  the  adequacy  of  the  remedy  on  appeal  makes  it  proper — 
and  within  the  scope  and  meaning  of  the  statute  —  to  determine  whether  the  appel- 
lant's lands  are  subject  to  any  assessment  for  such  repairs  and  whether  there  should 
be  any  part  of  the  costs  assessed  against  such  lands.  It  can  not  be  determined  what 
amount  should  be  assessed  against  the  lands  without  determining  whether  any  part 
should  be  so  assessed;  Kirkpatrick  v.  Taylor,  118-331. 

4284.  Repealing  and  saving  clause.  Under  this  section  which,  as  to  its  provisoes 
is  somewhat  obscure,  it  is  to  be  inferred  that  the  legislature  intended  that  all  assess- 
ments for  work  done  under  the  laws  repealed  should  be  made  and  collected  accord- 
ing to  the  provisions  of  such  laws  and  should  not  be  affected  by  such  repeal;  Dunkle 
v.  Herron,  115-473.  All  assessments  for  work  done  under  the  repealed  statute  of 
1883  (S.,  p.  173)  were  unaffected  by  the  repeal  and  remained  enforceable  according 
to  the  provisions  of  the  statute  under  which  they  were  made;  Geiger  v.  Bradley, 
117-124. 

The  saving  clause  of  this  section  applies  to  an  action  on  the  bond  of  a  drainage 
commissioner,. appointed  under  the  statute  of  1881,  for  a  breach  of  duty  in  the  con* 
struction  of  a  drain  under  the  latter  act,  where  it  is  not  made  to  appear  that  prior  to 
the  commencement  of  the  action  the  proceedings  for  the  establishment  of  the  drain 
had  terminated.  In  the  absence  of  the  saving  clause  an  action  would  lie  for  waste 
or  conversion  of  the  funds  by  the  commissioner;  Smith  v.  State,  ex  rel.,  117-172. 

4286.  Petition  —  Viewers.  This  statute  authorizing  county  commissioners,  in 
certain  cases,  to  cause  to  be  constructed  ditches  etc.,  within  their  county,  does  not 
require  the  petition  particularly  to  describe  the  location  of  the  proposed  ditch  or 
drain.  The  requirement  is  that  the  petition  shall  contain  a  general  description  of 
the  proposed  starting  point,  route  and  terminus  of  the  ditch.  A  petition  which  does 
this  is  sufficient;    Metty  v.  Marsh,  124-21. 

4295.  Remonstrance.  It  was  the  evident  intention,  by  this  section,  that  all  griev- 
ances growing  out  of  the  establishment  and  construction  of  a  ditch  by  county  com- 
missioners should  be  presented  to  the  board  and  settled  in  that  tribunal.  There  is 
a  right  to  remonstrate  not  only  against  the  report  of  the  viewers  but,  also,  against 
that  of  the  reviewers,  and  it  is  not  to  be  doubted  that  the  board  has  power  to  reject 
the  report  of  any  set  of  reviewers,  should  it  be  satisfied  that  the  report  is  unjust  to 
any  party  in  interest.  This  power  is  to  be  inferred  from  the  language  of  section 
4294,  under  the  provision  of  which  the  board  is  not  required  to  establish  the  ditch 
unless  it  shall  find  that  such  report  is  in  accordance  with  the  provisions  of  the  act 
under  which  the  proceedings  are  had;  Metty  v.  Marsh,  124-22. 

4301.  Appeal.  This  section  gives  a  right  of  appeal  on  four  questions:  (1)  the 
utility  of  the  ditch  in  respect  of  the  "  public  health,  convenience  or  welfare;  "  (2)  the 
practicability  of  the  route;  (3)  the  due  proportions  of  the  assessm  ents  to  the  benefits; 
and  (4)  the  award  of  damages  to  the  person.  When,  however,  an  appeal  is  per- 
fected if  there  shall  be  no  issue  for  trial  and  no  question  of  the  jurisdiction  of  the 
board  remaining  to  be  heard,  it  having  been  already  disposed  of,  it  is  not  error  for 
the  court  to  sustain  a  motion  for  judgment  in  favor  of  establishing  the  ditch;  a  prima 
facie  case  being  made  by  the  petition  and  the  reports  of  the  viewers  and  reviewers; 
Metty  v.  Marsh,  124-22. 

Pending  proceedings  before  a  board  of  ounty  commissioners  to  establish  a  ditch 
an  appeal  was  taken  to  the  circuit  court  from  the  decision  of  the  board  to  strike  out 
an  application  to  certify  the  case  to  the  federal  circuit  court.    The  appeal  was  dis- 
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missed  and,  being  unauthorized,  it  did  not  affect  the  jurisdiction  of  the  county  board; 
Donalson  v.  Law  son,  126-170. 

4306.  Surveyor's  certificate.  During  August,  1883,  there  became  due  from  an 
owner  of  land  a  sum  of  money  as  a  ditch  assessment,  for  which  a  certificate  was 
issued  and  the  amount  due  was  placed  on  the  tax  duplicate,  for  collection  as  other 
taxes.  At  the  time  the  ditch  assessment  was  so  placed  on  the  duplicate  the  state  and 
county  taxes  against  such  land  were  delinquent.  During  December  of  that  year  the 
land  owner  paid  the  state  and  county  taxes,  leaving  the  ditch  assessment  unpaid,  and 
for  that  assessment  the  land  was  advertised  and  sold.  The  mode  of  collection  pre- 
scribed by  this  section  is  exclusive.  No  action  can  be  maintained  to  recover  the 
amount  due  for  the  cost  of  constructing  a  ditch,  under  this  statute.  The  certificate 
issued  to  the  contractor  by  the  surveyor  is  due  and  payable  by  the  land  owner  im- 
mediately and  on  a  failure  to  pay  it,  in  this  case,  on  or  before  the  first  Monday  of 
November,  1883,  as  required  by  section  6426,  it  became  delinquent.  Being  delin- 
quent it  was  the  duty  of  those  charged  with  its  collection  to  advertise  and  sell  the 
land  against  which  it  was  charged  for  its  payment  and  the  sale  transferred  to  the  pur- 
chaser the  lien  for  such  taxes,  to  the  extent  of  the  amount  paid  at  the  sale  and  the 
amount  of  taxes,  subsequently  paid,  with  statutory  interest  and  penalties;  Cullen  v. 
•Strang,  124-341.  , 

This  section  creates  a  new  right  and  prescribes  a  mode  of  enforcing  it.  The 
mode  prescribed  must  be  pursued  to  the  exclusion  of  all  other  remedies.  Therefore 
a  ditch  assessment  can  be  collected  in  no  other  mode  than  that  prescribed  by  the 
statute  (Storms  v.  Stevens,  104-46).  So,  if  assessments  against  land  constitute  a 
lien  on  such  land,  such  lien  is  to  be  enforced  by  advertisement  and  sale  of  the  land, 
for  such  sum  as  it  will  bring  at  public  auction  —  as  other  lands  are  sold  for  delin- 
quent taxes;  Edgerton  v.  Sen.  Tp.,  126-262. 

4317a.  Wet  lands.  The  legislature  having  declared  that  the  drainage  of  wet 
lands  is  a  matter  of  public  benefit  there  is  left  to  the  local  tribunals  nothing 
more  than  the  duty  of  determining  whether  a  particular  ditch  will  be  of  public 
utility  or  will  be  conducive  to  the  public  health,  welfare  and  convenience.  If  the 
particular  ditch  will  drain  any  considerable  body  of  wet  lands  it  is  of  public  utility 
and  benefit.  The  reclamation  of  such  lands  and  the  draining  of  marshes  and  ponds 
is  of  public  utility  and  is  conducive  to  the  public  health  etc.,  and  it  is  not  necessary, 
in  order  that  the  use  may  be  regarded  as  public,  that  the  whole  community,  or  any  large 
portion  of  it,  may  participate  in  it.  If  a  drain  be  of  public  benefit  the  fact  that  some 
individuals  may  be  specially  benefited  above  others  affected  by  it,  will  not  deprive  it 
of  its  public  character.  Where,  then,  such  drainage  will  promote  the  public  health 
etc.,  the  authority  to  direct  it  may  be  exercised  under  the  police  power;  hence,  the 
drainage  law  is  constitutional,  as  a  valid  exercise  of  that  power.  Whether  it  is 
practicable  or  expedient  to  construct  a  ditch  on  a  route  proposed  is  for  the  deter- 
mination of  the  local  authorities  and  their  decision  is  not  subject  to  review  or  control 
by  the  courts;  Zigler  v.  Menges,  121-102. 

The  statutes  of  the  state  relating  to  drainage  were  not  intended  to  provide  a  system 
of  drainage  for  the  fresh  water  lakes  of  the  state.  Those  statutes  apply  and  were  in- 
tended to  apply,  only,  to  wet  and  marshy  lands,  swamps,  ponds  and  the  like;  B.  & 
O.  &  C.  RR.  Co.  v.  Ketring,  122-9. 

7662.  Inspection  —  Allotment  of  reparation  etc.  Section  2663,  being  the  first  sec- 
tion of  this  statute  (of  1889),  places  ditches  constructed  under  the  laws  of  the  state  un- 
der the  control  of  the  township  trustees  of  the  several  townships  in  which  they  are 
situate.  This  section  (7664)  makes  it  the  duty  of  the  county  surveyor  of  the  county 
in  which  any  of  such  ditches  or  drains  may  be  situate  to  view  and  examine  each  and 
every  such  a  rain  or  ditch  within  his  county,  and  to  fix  and  determine  the  portion  thereof 
that  the  owner  of  each  tract  of  land  and  each  corporation,  county  or  township  as- 
sessed for  the  construction  thereof,  should  annually  clean  out  and  keep  in  repair; 
and,  at  the  same  time,  set  apart  and  apportion  to  each  parcel  of  land,  a  share  or  por- 
tion of  such  ditch  or  drain,  according  to  the  benefits  to  be  received  thereby,  to  be 
cleaned  out  annually  and  kept  in  repair  by  the  owner  of  each  tract  of  land  etc.  The 
act  provides  that  **  the  surveyor  shall  receive  three  dollars  per  day  for  actual  services 
and  the  same  rate  for  parts  of  days,  to  be  paid  out  of  any  money  in  the  county  treas- 
ury, not  otherwise  appropriated  "  etc.  The  surveyor  may  appoint  deputies,  (§  6962) 
but  no  statute  authorizes  the  payment  of  deputy  surveyors.  It  would  seem  that  the 
legislature  contemplated  that  the  surveyor  would  perform  the  services  required  of  him, 
62 
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under  this,  act  personally.  It  provides  that  after  a  completion  of  the  apportionment 
the  surveyor  shall  hear  complaints  as  to  his  action  and  for  an  appeal  from  his  decision 
on  any  such  complaint  (§  7664).  Such  hearing  and  disposition  of  these  complaints 
can  not  be  before  a  deputy,  for  it  is,  in  its  nature,  judicial.  Therefore,  a  county  is  not 
liable  for  the  services  of  deputies  employed  by  a  county  surveyor  to  do  any  of  the 
work  embraced  in  this  statute;  State,  ex  rel.,  v.  Roach,  123-170. 

This  section  requires  the  county  surveyor  to  apportion,  or  allot,  to  each  tract  of 
land  benefited  by  a  ditch  constructed  before  its  passage,  which,  in  his  judgment,  the 
t)wner  of  the  land  should  keep  in  repair,  except  in  cases  where  an  allotment  has  been 
■made  by  "reviewers."  An  allotment  made  by  viewers  is  not  an  allotment  made  by 
reviewers.  The  surveyor  may  ignore  an  allotment  made  by  viewers;  it  is  his  duty  to 
allot  to  each  tract  benefited  by  such  ditch  the  quantity  the  owner  of  such  land  should 
Iceep  in  repair,  except  in  cases  where  an  allotment  has  been  made  by  reviewers; 
Wheatiey  v.  Romack,  124-433. 
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Chapter  52. 
EDUCATION -COMMON  SCHOOLS. 


AKT. 

i.     The  fund. 

2.     Administration. 

6.     Schools  in  cities  and  towns. 


ART. 

7.  Schools  and  school  houses, 

8.  Teachers'  institutes. 

9.  Free  libraries. 


ARTICLE  1  — THE  FUND. 


7680W  Loan  authorized  —  Purpose  —  Bonds. 

7681.  Pledge  -  Faith  of  state. 

768a.  School  fund  bonds,  cancellation. 

7683.  Proceeds,  distribution  —  Investment. 

7684.  Counties  —  Custodians—  Liability. 

7685.  Emergency. 


7686.  School  fund  loans  —  interest. 

7687.  Repealing  clause. 

7688.  Emergency. 

7689.  School   mortgage   foreclosure  —  Auditor's 

bid. 

7690.  Emergency. 


An  Act  authorizing  the  governor,  auditor  and  treasurer  of  state  to  negotiate  a  loan,  of  three  million, 
nine  hundred  and  five  thousand  dollars,  for  the  purpose  of  paying  off  school  fund  bonds,  numbers 
one,  two,  three,  four  and  five,  and  providing  for  the  distribution  of  the  school  funds  to  the  several 
counties  of  the  state  of  Indiana;  prescribing  the  duties  of  county  auditors,  treasurers  and  boards  of 
commissioners,  in  relation  thereto,  and  other  matters  properly  connected  therewith  and  declaring  an 
emergency.    [Approved  and  in  force  March  8,  1889;  S.,  1889,  p.  935. 

7680.  Loan,  negotiation  of,  authorized  —  Purpose  —  Bonds — 
Sale  of.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  In- 
diana, That  the  governor,  auditor  and  treasurer  of  state  are,  hereby,  au- 
thorized to  negotiate  a  loan  of  the  sum  of  three  million,  nine  hundred  and 
five  thousand  dollars,  to  pay  off  the  debt  of  the  state,  dua  the  school  fund 
of  the  state  of  Indiana,  as  evidenced  by  school  fund  bonds,  numbers  one, 
two,  three,  four  and  five.  For  the  purpose  of  borrowing  such  sum  as  may 
be  necessary  for  this  purpose,  the  governor,  auditor  and  treasurer  of  state 
may  issue  and  sell  the  bonds  of  the  state,  redeemable  at  the  pleasure  of 
the  state,  after  ten  years,  and  payable  in  twenty  years  from  the  date  thereof, 
bearing  interest  at  the  rate  of  not  exceeding  three  and  one-half  per  centum 
per  annum,  payable  semi-annually,  out  of  any  funds  in  the  state  treasury 
not  otherwise  appropriated.  Such  bonds  shall  be  issued  in  denominations 
of  one  hundred,  five  hundred  and  one  thousand  dollars,  and  shall  not  be 
sold  for  less  than  par  value,  and  shall  be  signed  on  the  part  of  the  state  by 
the  governor,  auditor  and  treasurer  of  state,  and  a  proper  record  kept  of 
the  same  in  the  offices  of  said  officers;  and,  advertisement  of  the  sale  of 
such  bonds  shall  be  published  for  three  weeks  successively  in  two  daily 
newspapers  of  the  cities  of  Indianapolis,  Boston,  Chicago,  Philadelphia  and 
New  York,  before  bids  for  such  bonds  shall  be  received. 

7681.  Pledge  —  Faith  of  state.  §  2.  The  bonds  authorized  under 
this  act  shall  be  binding  on  the  state  of  Indiana  and,  for  the  payment 
thereof  with  interest  thereon,  the  faith  of  the  state  is  irrevocably  pledged. 

7682.  School  fund  bonds— Cancellation— Surplus  to  general 
fund.  §  3.  Whenever  the  loan  herein  provided  for  shall  be  effected  and  a 
sufficient  sum  of  money  realized  to  pay  off  and  discharge  the  said  school 
fund  bonds,  or  any  of  them,  it  shall  be  the  duty  of  the  auditor  of  state  to 
cancel  the  said  bonds.     And,  should  there  be  realized  a  greater  sum  of 
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money  than  is  necessary  to  pay  off  the  said  bonds,  the  overplus  shall  be 
turned  in  to  the  general  fund  of  the  state. 

7683.  Proceeds,  distribution  of—  Investment  of.  §  4.  The  money 
realized  upon  the  sale  of  the  bonds  provided  for  in  the  first  section  of  this 
act,  shall  be  distributed  to  the  several  counties  of  this  state  in  the  ratio  of 
"  the  vote  cast  for  secretary  of  state  in  the  general  election  of  the  year 
1 888."  Such  money  to  be  loaned  out  to  the  people  of  such  counties  ac- 
cording to  the  laws  relating  to  the  loan  of  school  funds.  It  shall  be  the 
duty  of  the  auditor  of  state  to  make  such  distribution  to  the  several  coun- 
ties, within  thirty  days  after  there  may  be  realized  so  much  as  five  hundred 
thousand  dollars  from  the  sale  of  such  bonds,  and  said  auditor  of  state 
shall  make  successive  distributions  of  said  money,  within  thirty  days  after 
there  may  be  realized  any  additional  sum  of  five  hundred  thousand  dollars, 
and  shall  so  continue  such  distributions  until  the  whole  sum  shall  be 
distributed  to  the  several  counties :  Provided,  if,  at  any  time,  there  shall 
be  realized  from  the  sale  of  such  bonds,  a  larger  sum  than  five  hundred 
thousand  dollars,  the  whole  sum  shall  be  distributed  within  thirty  days 
after  the  receipt  thereof,  under  the  provisions  of  this  act.  The  auditor  of 
state  shall  issue  his  warrant  on  the  state  treasurer,  in  favor  of  the  treasurer 
of  the  proper  county,  for  such  sum  as  such  county  shall  be  entitled  to 
under  this  act. 

7684.  Counties  — Liability,  as  custodians  —  Deficit,  replace. 
§  5.  The  several  counties  of  this  state  shall  be  held  liable  for  the  preserva- 
tion of  so  much  of  said  fund  as  is  intrusted,  or  may  hereafter  be  intrusted, 
to  them  and  for  the  payment  of  the  annual  interest  thereon,  at  the  rate  es- 
tablished by  law,  the  payment  of  which  interest  shall  be  full  and  complete 
every  year,  and  shall  so  appear  in  the  auditor's  report  to  the  superinten- 
dent of  public  instruction;  and  the  said  superintendent  shall,  at  any  time, 
when  he  discovers,  from  the  report  or  otherwise,  that  there  is  a  deficit  in  the 
amount  collected  for  want  of  prompt  collection,  or  otherwise,  direct  the 
attention  of  the  board  of  county  commissioners  and  the  county  auditor  to 
the  fact  and  said  board  of  county  commissioners  are  hereby  authorized 
and  required  to  provide  for  such  deficit  in  their  respective  counties.  In 
the  control  and  management  of  the  fund  intrusted  to  their  respective  coun- 
ties, the  county  auditor,  treasurer  and  boards  of  commissioners  shall  be 
governed  by  the  laws  now  in  force  relating  to  the  loan  and  management  of 
the  school  funds. 

7685.  Emergency.  §  6.  Whereas,  an  emergency  is  declared  to  exist 
for  the  immediate  taking  effect  of  this  act,  therefore  the  same  shall  be  in 
force  from  and  after  its  passage. 

An  Act  entitled  an  act  fixing  the  rate  of  interest  on  school  fund  loans,  repealing  all  laws  in  conflict 
therewith  and  declaring  an  emergency.    [Approved  and  in  force  March  2,  1889;  S.,  1889,  p.  81. 

7686.  School  fund  loans— Six  per  cent,  in  advance.  Sec.  i.  Be 
it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  the  principal 
of  all  moneys,  whether  belonging  to  the  common  school  fund  or  to  the  con- 
gressional township  school  fund,  received  in  to  the  county  treasury  shall  be 
loaned  at  six  per  cent,  per  annum,  payable  annually  in  advance,  and  the 
interest  paid  out  as  prescribed  by  the  school  law  of  this  state,  and  not  other- 
wise ;  and,  any  judgment  upon  any  note  or  mortgage  for  any  part  of  said 
funds  shall  bear  six  per  cent,  interest  from  the  date  thereof  until  the  same 
is  paid.     [See  §  4369. 
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7687.  Repealing  clause.  §  2.  All  laws  or  parts  of  laws  in  conflict 
with  provisions  of  this  act  are,  hereby,  repealed. 

7608.  Emergency.  §  3.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act ;  it  shall  be  in  force  from  and  after  its 
passage. 

An  Act  to  amend  section  ninety-seven  (97)  of  an  act  entitled  "  An  act  to  provide  for  a  general  system 


of  common  schools,  the  officers  thereof  and  their  respective  powers  and  duties  and  matters  properly 
therewith;  and.  prescribing  the  fees  for  certain  officers  therein  named  and  for  the  estab- 


connected  t 


lishment  and  regulation  of  township  libraries 

riding  penalties  therein  prescribed ," 

proved  and  in  force  March  6, 1889;  SM  1889,  p.  314. 


.  and,  to  repeal  all  laws  inconsistent  therewith ;  pro- 
"  approved  March  6, 1865,  and  declaring  an  emergency.    fAp- 


7689.  [4393]  School  mortgage  foreclosure— Auditor's  bid  — 
Sale.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  In- 
diana, That  section  number  ninety-seven  of  the  above  recited  act  be  so 
amended  as  to  read  as  follows  :  Section-  97.  In  case  of  no  bid  for  the 
amount  due,  the  auditor  shall  bid  in  the  same  on  account  of  the  fund,  and, 
as  soon  thereafter  as  may  be,  shall  sell  the  same,  having  first  caused  it  to 
be  appraised  by  three  disinterested  freeholders  of  the  neighborhood,  upon 
the  following  terms,  viz.:  One-third  cash  in  hand,  and  the  balance  in  four 
equal  instalments  due  in  one,  two,  three  and  four  years  respectively  from 
the  day  of  sale,  bearing  interest  at  six  per  cent,  per  annum,  payable  an- 
nually in  advance;  but,  no  such  sale  shall  be  for  a  less  sum  than  the  ap- 
praised value  thereof. 

7690.  Emergency.  §  2.  An  emergency  existing  for  the  immediate 
taking  effect  of  this  act,  the  same  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

ARTICLE  2  — ADMINISTRATION. 


7691.  Text  book  commission  —  Duties 

7692.  Contract— Bids  for. 

7693.  Bids,  opening  —  Maximum  prices. 

7694.  State  publish,  when  —  Contract. 

7695.  State,  non  liability  of. 

7696.  Governor's  proclamation. 

7697.  School  officers  —  Supplies. 

7698.  Report  of  sales. 

7699.  Failure  to  report. 

7700.  County  superintendent's  bond. 

7701.  Contractor's  report. 

7702.  Books,  over  charge  for. 

7703.  Embezzlement. 

7704.  A  ppropriation  —  Repeal . 

7705.  Emergency. 

7706.  Commissioners'  duties. 


SBC. 

7707. 
7708. 
7709. 
7710. 
7711. 
771a. 


Books,  orders  for. 

Books,  receipt  of  —Sales  —  Freights. 

Books  for  poor. 

Account  for  sales. 

Appropriation . 

Failure  to  account. 

7713.  County  superintendent's  bond 

7714.  Superintendents'  reports. 

7715.  Non  accounting. 

7716.  Books,  uniformity. 

7717.  Shipment  —  Packing  —  Care  of. 
77x8.    Book  labels. 

7719.  Act,  distribution  of. 

7720.  Act,  how  construed. 
7731.    Emergency. 

772a.    Teachers  examination  — License. 


An  Act  entitled  an  act  to  create  a  board  of  commissioners  for  the  purpose  of  securing,  for  use  in  the 
common  schools  of  the  state  of  Indiana,  a  series  of  text  books,  defining  the  duties  of  certain  officers, 
therein  named,  with  reference  thereto,  making  appropriations  therefor,  defining  certain  felonies  and 
misdemeanors,  providing  penalties  for  the  violation  of  the  provisions  of  said  act,  repealing  all  laws 
in  conflict  therewith  ana  declaring  an  emergency.  [Became  a  law,  by  lapse  of  time,  without  gov- 
ernor's approval,  March  2,  1889;  S. ,  1889,  p.  74.* 

7601.*  Text  book  board  constituted— Duties  as  to  text  books 
—  Character  of  books.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Indiana,  That  the  state  board  of  education  shall  constitute  a 
board  of  commissioners  for  the  purpose  of  making  a  selection,  or  procur- 
ing the  compilation  for  use  in  the  common  schools  of  the  state  of  Indiana, 
of  a  series  of  text  books  in  the  following  branches  of  study,  namely:  Spell- 
ing, reading,  arithmetic,  geography,  English  grammar,  physiology,  history 

+S*i  notes  to  this  chapter,  at  the  conclusion  thereof. 
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of  the  United  States,  and  a  graded  series  of  writing  books.  The  mat- 
ter contained  in  the  readers  shall  consist  of  lessons  commencing  with  the 
simplest  expression  of  the  language,  and,  by  a  regular  gradation,  advanc- 
ing to  and  including  the  highest  styles  of  composition,  both  in  poetry  and 
prose:  Provided,  that  none  of  said  text  books  shall  contain  any  thing  of  a 
partisan  or  sectarian  character:  And,  provided, further ',  that  the  foregoing 
books  shall  be  at  least  equal  in  size  and  quality  as  to  matter,  material,  style 
of  binding  and  mechanical  execution  to  the  following  text  books  now  in 
general  use,  namely:  The  speller  to  M'Guffey's  Spelling  book,  the  reader 
to  Appleton's  Readers,  the  arithmetic  to  Ray's  New  Arithmetic  Series,  the 
geographies  to  the  Eclectic  Series  of  Geographies,  the  grammar  to  Harvey's 
Grammar,  the  physiology  to  Dalton's  Physiology,  the  history  of  the  United 
States  to  Thalheimer's  History  of  the  United  States,  and  the  writing  books 
equal  to  the  Eclectic  Copy  books. 

7692.  Text  books,  described— Bids  therefor.  §  2.  The  said  board 
of  commissioners  shall,  immediately  upon  the  taking  effect  of  this  act,  ad- 
vertise for  twenty-one  consecutive  days  in  two  daily  papers  published  in 
this  state,  having  the  largest  circulation,  and  in  one  newspaper  of  general 
circulation  in  the  cities  of  New  York,  Philadelphia,  Cincinnati,  Chicago 
and  St.  Louis,  that,  at  a  time  and  place  to  be  fixed  by  said  notice  and  not 
later  than  six  months  after  the  first  publication  thereof,  said  board  will  re- 
ceive sealed  proposals  on  the  following: 

Bids  taken  trom  publishers.  First  From  publishers  of  school  text 
books,  for  furnishing  books  to  the  school  trustees  of  the  state  of  Indiana, 
for  use  in  the  common  schools  of  this  state,  as  provided  in  this  act,  for  a 
term  of  five  years,  stating  specifically  in  such  bid  the  price  at  which  each 
book  will  be  furnished,  and  accompanying  such  bid  with  specimen  copies 
of  each  and  all  books  proposed  to  be  furnished  in  such  bid. 

Authors  of  manuscripts  unpublished.  Second.  From  authors  of 
school  text  books,  who  have  manuscripts  of  books  not  published,  for  prices 
at  which  they  will  sell  their  manuscript,  together  with  the  copyright  of  such 
books  for  use  in  the  public  schools  of  the  state  of  Indiana. 

Persons  who  will  compile  —  Requirement  of  bids  —  Receipt  of 
bids.  Third.  From  persons  who  are  willing  to  undertake  the  compilation 
of  a  book  or  books,  or  a  series  of  books,  as  provided  for  in  section  one  (1) 
of  this  act,  the  price  at  which  they  are  willing  to  undertake  such  compila- 
tion of  any  or  all  of  such  books,  to  the  acceptance  and  satisfaction  of  the 
said  board  of  commissioners:  Provided,  that  any  and  all  bids  by  publishers, 
herein  provided  for,  must  be  accompanied  by  a  bond  in  the  penal  sum  of 
fifty  thousand  dollars,  with  resident  freehold  surety,  to  the  acceptance  and 
satisfaction  of  the  governor  of  this  state,  conditioned  that  if  any  contract 
be  awarded  to  any  bidder  hereunder  such  bidder  will  enter  into  a  contract 
to  perform  the  conditions  of  his  bid  to  the  acceptance  and  satisfaction  of 
said  board:  And  prmrided,  further,  that  no  bid  shall  be  considered  unless 
the  same  be  accompanied  by  the  affidavit  of  the  bidder  that  he  is  in  no 
wise,  directly  or  indirectly,  connected  with  any  other  publisher  or  firm  who 
is  now  bidding  for  books  submitted  to  such  board,  nor  has  any  pecuniary 
interest  in  any  other  publisher  or  firm  bidding  at  the  same  time,  and  that 
he  is  not  a  party  to  any  compact,  syndicate  or  other  scheme  whereby  the 
benefits  of  competition  are  denied  to  the  people  of  this  state:  And  be  it  further 
provided,  that  if  any  competent  author  or  authors  shall  compile  any  one  or 
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more  books  of  the  first  order  of  excellence,  and  shall  offer  the  same  as  a  free 
gift  to  the  people  of  this  state,  together  with  the  copyright  of  the  same  and 
the  right  to  manufacture  and  sell  such  works  in  the  state  of  Indiana  for  use 
in  the  public  schools,  it  shall  be  the  duty  of  such  board  of  commissioners 
to  pay  no  money  for  any  manuscript  or  copyright  for  such  book  or  books 
on  the  subject  treated  of  in  the  manuscript  so  donated;  and  such  board 
shall  have  the  right  to  reject  any  and  all  bids,  and  at  their  option  such 
board  shall  have  the  right  to  reject  any  bid  as  to  a  part  of  such  books,  and 
to  accept  the  same  as  to  the  residue  thereof. 

7693.  Bids,  examination  of— Maximum  prices.  §  3.  It  shall  be 
the  duty  of  such  board  to  meet  at  the  time  and  place  mentioned  in  such 
notice,  and  open  and  examine  all  sealed  proposals  received  pursuant  to  the 
notice  provided  for  in  section  two  (2)  of  this  act;  and,  it  shall  be  the  further 
duty  of  such  board  to  make  a  full,  complete  and  thorough  investigation  of 
all  such  bids  or  proposals,  and  to  ascertain  under  which  of  said  proposals 
or  propositions  the  school  books  could  be  furnished  to  the  people  of  this 
state  for  use  in  the  common  schools  at  the  lowest  price,  taking  into  con- 
sideration the  size  and  quality  as  to  matter,  material,  style  of  binding  and 
mechanical  execution  of  such  books:  Provided,  always -,  that  such  board 
shall  not  in  any  case  contract  with  any  author,  publisher  or  publishers,  for 
the  furnishing  of  any  book,  manuscript,  copyright  or  books,  which  shall  be 
sold  to  patrons  for  use  in  the  public  schools  of  this  state  at  a  price  above 
or  in  excess  of  the  following,  which  prices  shall  include  all  cost  and  charges 
for  transportation  and  delivery  to  the  several  county  school  superintendents 
in  this  state,  namely:  For  a  spelling  book,  ten  (10)  cents;  for  a  first  reader,, 
ten  (10)  cents;  for  a  second  reader,  fifteen  (15)  cents;  for  a  third  reader, 
twenty-five  (2*)  cents;  for  a  fourth  reader,  thirty  (30)  cents;  for  a  fifth 
reader,  forty  (40)  cents;  for  an  arithmetic,  intermediate,  thirty-five  (35) 
cents;  for  an  arithmetic,  complete,  forty-five  (45)  cents;  for  a  geography, 
elementary,  thirty  (30)  cents;  for  a  geography,  complete,  seventy-five  (75) 
cents;  for  an  English  grammar,  elementary,  twenty-five  (25)  cents;  for  an 
English  grammar,  complete,  forty  (40)  cents;  for  a  physiology,  thirty-five 
(35)  cents;  for  a  history  of  the  United  States,  fifty  (50)  cents;  for  copy 
books,  each,  five  (5)  cents. 

7694.  State  publish,  when  —  Contract  —  Compensation.  §  4. 
If,  upon  the  examination  of  such  proposals,  it  shall  be  the  opinion  of  such 
board  of  commissioners  that  such  books  can  be  furnished  cheaper  to  the 
patrons  for  use  in  the  common  schools  in  this  state  by  procuring  and  caus- 
ing to  be  published  the  manuscript  of  any  or  all  of  such  books,  it  shall  be 
their  duty  to  procure  such  manuscript  and  to  advertise  for  sealed  proposals 
for  publishing  the  same,  in  like  manner  as  hereinbefore  provided  and  under 
the  same  conditions  and  restrictions.  And,  such  contract  may  be  let  for 
the  publication  of  all  of  such  books,  or  for  any  one  or  more  of  such  books 
separately;  and,  it  shall  be  the  further  duty  of  such  board  of  commissioners 
to  provide,  in  the  contract  for  the  publication  of  any  such  manuscript,  for 
the  payment  by  the  publisher  of  the  compensation  agreed  upon  between 
such  board  and  the  author  or  owner  of  an/  such  manuscript  for  such  man- 
uscript, together  with  the  cost  or  expense  of  copyrighting  the  same. 

7695.  State  not  liable  to  contractors.  §  5.  It  shall  be  a  part  of 
the  terms  and  conditions  of  every  contract  made  in  pursuance  of  this  act 
that  the  state  of  Indiana  shall  not  be  liable  to  any  contractor  hereunder  for 
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any  sum  whatever;  but,  that  all  such  contractors  shall  receive  their  pay  and 
compensation  solely  and  exclusively  from  the  proceeds  of  the  sale  of  the 
books,  as  provided  for  in  this  act. 

7696.  Governor's  proclamation.  §  6.  As  soon  as  such  board  shall 
have  entered  in  to  any  contract  for  the  furnishing  of  books  for  use  in  the 
public  schools  of  this  state,  pursuant  to  the  provisions  of  this  act,  it  shall 
be  the  duty  of  the  governor  to  issue  his  proclamation  announcing  such  fact 
to  the  people  of  this  state. 

7697.  Duties  of  school  officers,  as  to  supplies.  §  7.  When  such  proc- 
lamation shall  have  been  duly  issued,  it  shall  be  the  duty  of  the  school 
trustees  of  each  and  every  school  corporation  in  this  state,  within  thirty 
days  thereafter  and  at  such  other  times  as  books  may  be  needed  for  use  in 
the  public  schools  of  their  respective  corporations,  to  certify  to  the  county 
superintendent  of  their  respective  counties  the  number  of  school  text  books 
provided  for  in  such  contract  required  by  the  children  for  use  in  the  schools 
of  their  several  school  corporations.  Such  county  superintendent  shall 
forthwith  make  such  requisition  for  books,  as  the  schools  in  the  said  several 
counties  may  require,  upon  the  state  superintendent  of  public  instruction, 
and  the  said  state  superintendent  of  public  instruction  shall,  immediately 
thereafter,  make  a  requisition  for  said  books  upon  the  contractor  who  shall, 
within  ninety  days,  ship  the  books  so  ordered  directly  to  the  county  school 
superintendents  of  the  several  counties  of  this  state.  Upon  the  receipt  of 
such  books  it  shall  be  the  duty  of  such  county  school  superintendents  to 
immediately  notify  all  the  school  trustees  of  the  school  corporations,  as 
shown  by  the  last  school  enumeration  of  their  counties,  of  the  receipt  of 
such  books.  It  shall  then  be  the  duty  of  such  school  trustees  to,  immedi- 
ately, procure  and  take  charge  and  custody  of  all  the  books  assigned  to 
their  several  school  corporations,  receipting  therefor  to  the  said  county 
school  superintendent;  and,  upon  the  receipt  of  such  books  by  said  school 
trustees  they  shall  furnish  them  on  demand  to  the  school  patrons  or  school 
children  of  their  respective  corporations  at  the  price  fixed  therefor  by  the 
contract  entered  into  between  said  board  of  commissioners  and  said  con- 
tractor; and,  it  shall  be  the  duty  of  such  school  officers  to  sell  such  books 
for  cash  only;  and,  if  they  shall  sell  or  dispose  of  any  books  other  than  for 
the  cash  price  thereof,  they  shall  be  held  personally  liable,  and  liable  upon 
their  official  bond  for  the  price  of  such  book  or  books  :  Provided,  that  any 
patron  or  pupil  of  any  school  or  schools  other  than  the  public  schools  and, 
also,  any  child  between  the  ages  of  six  and  twenty-one  years  of  age,  or  the 
parent,  guardian  or  teacher  of  such  child,  shall  have  the  right  to  purchase 
and  receive  the  books,  and  at  the  prices  herein  named,  by  payment  of  the 
cash  price  thereof  to  the  school  superintendent  of  any  county  in  this  state, 
and  it  is  hereby  made  his  duty  to  make  requisition  upon  the  contractor  for 
any  and  all  books  so  ordered  and  paid  for  by  any  such  person  or  persons: 
And,  provided,  further,  that  no  thing  in  this  act  shall  operate  to  prevent  the 
state  board  of  education,  boards  of  school  trustees  or  boards  of  school 
commissioners  from  devising  means  and  making  arrangements  for  the  sale, 
exchange  or  other  disposition  of  such  books  as  may  be  owned  by  the  pu- 
pils of  the  schools  under  their  charge  at  the  time  of  the  adoption  of  books 
under  the  provisions  of  this  act. 

7698.  Report  of  books  sold.  §  8.  At  the  expiration  of  three  months 
after  the  receipt  of  such  books  by  the  county  superintendent,  and  every 
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three  months  thereafter,  it  shall  be  the  duty  of  each  school  trustee  receiv- 
ing and  chargeable  with  books  under  the  provisions  of  this  act,  to  make  a 
full  and  complete  report  to  the  county  superintendent  of  the  number  of 
books  sold  and  the  amount  of  money  received  therefor,  and  the  number  of 
books  on  hand;  and,  at  the  time  of  making  such  report,  he  shall  pay  over 
to  the  county  superintendent  all  moneys  received  by  him  or  with  which  he 
is  chargeable,  from  the  sales  of  books  in  his  hands ;  which  report  shall  be 
duly  verified  by  the  oath  of  the  party  making  it. 

7699.  Failure  to  report  —  Suit  on  bonds.  §  9.  If,  at  the  expiration 
of  ten  days  from  the  time  required  by  this- act  for  the  making  of  such  re- 
port of  any  school  superintendent  chargeable  with  books  under  this  act, 
any  such  officer  shall  have  failed,  neglected  or  refused  to  make  such  report, 
or  turn  over  any  moneys  with  which  he  is  chargeable,  it  shall  be  the  duty 
of  the  county  school  superintendent,  within  fifteen  days,  to  enter  suit  upon 
his  official  bond  for  an  accounting  and  recovering  of  any  moneys  due  from 
him  on  account  of  such  books  with  which  he  is  chargeable;  and,  all  judg- 
ments recovered  upon  such  bonds  shall  include  a  reasonable  attorney's  fee 
for  the  attorney  prosecuting  such  suit;  and,  such  judgment  shall  be  without 
relief  from  valuation  or  appraisement  laws,  and  shall  be  without  stay  of 
execution. 

7700.  County  superintendent's  special  bond,  g  10.  It  shall  be  the 
duty  of  the  several  county  school  superintendents  of  this  state,  within  thirty 
days  from  the  issuing  of  the  proclamation  by  the  governor,  as  hereinbefore 
provided  for,  and  of  every  county  school  superintendent  hereafter  elected, 
before  he  enters  upon  the  discharge  of  his  official  duties,  to  enter  in  to  a 
special  bond,  with  at  least  two  freehold  sureties  of  such  county,  payable  to 
the  state  of  Indiana,  conditioned  that  they  will  faithfully  and  honestly  per- 
form all  the  duties  required  of  them  by  this  act,  and  account  for  and  pay 
over  all  moneys  that  may  come  in  to  their  hands  pursuant  to  the  provisions 
of  this  act,  in  a  penal  sum  which  shall  be  equal  in  amount  to  one  hundred 
dollars  for  every  one  thousand  inhabitants  of  their  respective  counties  as 
shown  by  the  last  census  immediately  preceding  the  giving  of  such  bond, 
to  be  approved  by  the  board  of  commissioners  of  their  respective  counties; 
and  upon  the  failure  of  any  county  school  superintendent  to  give  such  bond, 
his  office  shall  become  immediately  vacant,  and  the  board  of  commission- 
ers of  his  county  shall  immediately  appoint  some  competent  and  suitable 
person  to  fill  such  vacancy  for  the  unexpired  term'of  his  office. 

7701.  Report  to  contractor.  §  11.  It  shall  be  the  duty  of  each 
county  school  superintendent  in  this  state,  within  ten  days  after  the  quar- 
terly reports  of  the  school  trustees,  as  hereinbefore  provided  for,  to  make 
a  full,  true,  complete  and  detailed  report  to  the  contractor  of  all  books  sold 
by  the  several  school  trustees  of  his  county,  and  of  the  number  of  books 
in  the  hands  of  the  trustees  of  each  school  corporation,  which  report  shall 
be  accompanied  by  all  cash  received  by  him  from  the  school  officers  from 
sales  of  books  by  them  sold,  and  which  report  shall  be  duly  verified  by  him, 
and  a  duplicate  thereof  shall  be  filed  in  the  office  of  the  auditor  of  his 
county.  Upon  the  failure  of  any  county  school  superintendent  to  make 
the  report  and  to  transmit  the  cash,  as  required  by  this  section,  a  right  of 
action  shall  immediately  accrue  to  the  contractor  against  the  said  school 
superintendent  and  the  sureties  upon  the  bond  provided  for  in  this  act,  for 
an  accounting  and  for  the  recovery  of  any  moneys  received  and  not  trans- 
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mitted  by  him,  and  for  any  damages  which  may  have  resulted  from  his  neg- 
let  or  failure  to  comply  with  provisions  of  this  act,  and  any  judgment  upon 
any  such  bond  shall  include  a  reasonable  fee  for  the  attorney  prosecuting 
such  suit,  and  such  judgment  shall  be  without  relief  from  valuation  and 
appraisement  laws  and  shall  be  without  stay  of  execution. 

7702.  Excessive  charge  for  books  — Penalty.  §  12.  Any  school 
trustee  charged  with  the  sales  of  any  books  under  the  provisions  of  this  act, 
who  shall,  directly  or  indirectly,  demand  or  receive  any  money  for  any  book 
or  books  in  excess  of  the  contract  price,  as  hereinbefore  provided,  shall  be 
deemed  guilty  of  a  misdemeanor  and,  upon  conviction  thereof,  shall  be 
fined  in  any  sum  not  less  than  ten  nor  more  than  one  hundred  dollars,  to 
which  may  be  added  imprisonment  in  the  county  jail  for  a  term  not  ex- 
ceeding sixty  days. 

7703.  Embezzlement  —  Penalty.  §  13.  Any  county  school  superin- 
tendent or  trustee  of  any  township  or  school  corporations  in  this  state  who 
shall  fraudulently  fail  or  refuse,  at  the  expiration  of  the  term  for  which  he 
was  elected  or  appointed  or  at  any  time  during  such  term,  when  legally 
required  by  the  proper  person  or  authority  to  account  for  and  deliver 
and  pay  over  to  such  person  or  persons  as  may  be  lawfully  entitled  to  re- 
ceive the  same,  all  moneys  or  school  books  which  may  have  come  in  to 
his  hands,  by  virtue  of  the  provisions  of  this  act,  shall  be  deemed  guilty  of 
embezzlement  and,  upon  conviction  thereof,  shall  be  imprisoned  in  the  state 
prison  for  any  period  not  more  than  five  years  nor  less  than  one  year  and 
fined  in  any  sum  not  exceeding  one  thousand  dollars  and  rendered  inca- 
pable of  holding  any  office  of  trust  or  profit  for  any  determinate  period. 

7704.  Appropriation  —  Repealing  clause.  §  14.  The  sum  of  one 
thousand  dollars  is  hereby  appropriated,  out  of  any  funds  in  the  state  treas- 
ury not  otherwise  appropriated,  for  the  purpose  of  paying  the  cost  and  ex- 
penses incident  to  the  giving  of  the  notices  herein  provided  for  and  carry- 
ing out  the  provisions  of  this  act.  All  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  are  hereby  repealed. 

7705.  Emergency.  §  15.  Whereas,  an  emergency  exists  for  tne  im- 
mediate taking  effect  of  this  act,  therefore,  it  shall  be  in  force  from  and 
after  its  passage. 

An  Act  for  an  act  entitled  an  act  concerning  text  books  for  use  in  the  common  schools  of  Indiana ; 
defining  the  duties  and  compensation  of  certain  officers  and  persons  in  this  act  named,  with  refer- 
ence to  the  adoption,  use.  purchase  and  accounting  for  of  such  books ;  defining  certain  felonies  and 


creating  certain  civil  liabilities  for  a  violation  of  certain  of  such  duties ;  making  an  appropriation  of 
money  out  of  the  state  treasury  to  carry  out  a  certain  provision  of  this  act ;  providing  what  effect 
this  act  shall  have  upon  a  prior  law  on  the  same  general  subject  and  upon  contracts  entered  into  with 


the  state  thereunder:  providing  for  the  publication  of  this  act,  and  declaring  an  emergency.    [Ap- 
proved and  in  force  March  5, 1891;  S.,  1891,  p.  99. 

7706.  Commissioners'  duties— Maximum  prices.  Sec.  i.  Beit 
enacted  by  the  Ge?ieral  Assembly  of  the  State  of  Indiana,  That  it  shall  be 
the  duty  of  the  board  of  commissioners  for  the  purpose  of  securing  for  use 
in  the  common  schools  of  the  state  of  Indiana  of  a  series  of  text  books,  as 
constituted  by  the  act  of  the  general  assembly  in  this  section  mentioned, 
to  immediately  advertise  for  bids,  and  to  act  upon  such  bid  as  may  be  sub- 
mitted for  the  furnishing  for  use  in  the  common  schools  of  the  state  of 
Indiana  of  a  spelling  book,  a  primary  physiology,  a  more  advanced  work 
on  physiology  and  hygiene,  an  elementary  grammar,  a  complete  grammar, 
and  a  history  of  the  United  States.  In  advertising  for  such  bids  and  in 
acting  upon  any  bid  which  may  be  submitted,  such  board  of  commissioners 
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shall  be  governed  as  far  as  possible  by  the  same  terms,  conditions  and 
limitations  concerning  them,  and  shall  require  bidders  and  contractors  to 
comply  with  all  terms,  conditions  and  limitations  concerning  bidders  or 
contractors,  so  far  as  applicable,  as  are  contained  in  an  act  of  the  gen- 
eral assembly  of  Indiana,  entitled,  "  An  act  entitled  an  act  to  create  a 
board  of  commissioners  for  the  purpose  of  securing  for  use  in  the  common 
schools  of  the  state  of  Indiana  of  a  series  of  text  books,  defining  the  duties 
of  certain  officers  therein  named  with  reference  thereto,  making  appropria- 
tions therefor,  defining  certain  felonies  and  misdemeanors,  providing  pen- 
alties for  the  violation  of  the  provisions  of  said  act,  repealing  all  laws  in 
conflict  therewith  and  declaring  an  emergency. "*  Acts  of  the  general  as- 
sembly of  the  state  of  Indiana,  1889,  p.  74:  Provided%  that  the  standards  of 
physiologies  shall  be  Hutchinson's  Laws  of  Health  and  Hutchinson's  Phys- 
iology and  Hygiene:  And  provided^  further y  that  no  bids  shall  be  consid- 
ered in  which  the  price  of  a  primary  physiology  shall  exceed  thirty  cents 
for  the  volume  (or  in  which  a  physiology  and  hygiene  shall  exceed  sixty 
cents  for  the  volume,)  or  in  which  a  history  of  the  United  States  shall  ex- 
ceed sixty-five  cents  for  the  volume. 

7707.  Boards  order  books  —  Limit.  §  2.  That  it  shall  be  the  duty 
of  the  township  trustees  and  school  boards  of  the  state,  severally,  on  the 
first  Monday  of  June  in  each  year,  and  at  such  intermediate  times  as  the 
necessity  therefor  shall  exist,  after  considering  the  number  and  kind  of 
adopted  books  already  sold  in  the  corporation,  the  number  and  kind  of 
such  books  on  hand,  and  ascertaining  from  their  teachers  or  principal  and 
superintendent,  as  the  case  may  be,  the  enrollment  of  scholars  in  the  dif- 
ferent classes  or  grades  of  the  schools  of  the  corporation,  to  order  such 
quantities  of  the  books  which  the  state  has  at  that  time  adopted  as  may 
seem  to  him  or  it  to  be  necessary  for  use  in  the  schools  of  such  corporation 
until  the  first  day  of  June  then  next  succeeding;  the  estimate  being  based 
upon  the  information  which  it  is  above  provided  shall  be  gathered,  and  on 
the  advice  of  the  county  superintendent:  Provided,  that  the  total  orders  for 
any  school  year  of  the  books  adopted  heretofore  and  those  mentioned  in 
section  one  of  this  act,  shall  not  exceed  the  amount  of  one  dollar  for  each 
child  enumerated  for  school  purposes  in  the  corporation :  And  provided, 
further,  that  it  shall  be  the  duty  of  the  state  superintendent  to  properly 
scale  down  any  order  for  books  which  may  pass  through  his  hands,  in  case 
that  it  shall  seem  clear  to  him  that  such  order  is  for  a  quantity  of  books  in 
excess  of  the  needs  of  the  corporation  during  the  period  for  which  such 
books  were  ordered 

7708.  Receipt  of  books— Proceeds  of  sale  —  Freights.  §3. 
Whenever  an  order  for  the  books  which  the  state  has  adopted,  or  may 
adopt,  shall  have  been  filled  by  a  contractor  with  the  state  and  the  books 
delivered  to  the  township  trustee  or  school  board  making  such  order,  it 
shall  be  the  duty  of  such  trustee  or  boards  to  immediately  acknowledge  the 
receipt  of  such  books  to  the  contractor  and,  also,  to  make  a  report  thereof 
to  the  county  superintendent,  and  it  shall  be  lawful  for  any  such  trustee  or 
school  board  to  at  once  make  payment  for  such  books  to  the  contractor 
through  the  superintendent  of  the  county  out  of  any  school  funds  in  excess 
of  the  needs  of  their  respective  townships  or  school  corporations  for  cur- 
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rent  expenses  or  other  special  needs,  in  the  hands  or  control  of  such  trustee 
or  board,  aside  from  the  principal  or  interest  of  the  common  congressional 
school  fund  or  the  " school  revenue  for  tuition:"  Provided,  however,  that 
no  debt  shall  ever  be  contracted  or  warrant  or  other  evidence  of  indebted- 
ness ever  be  issued  by  a  trustee  or  board  on  account  of  a  purchase  of 
books:  Arid  provided,  further,  that  whenever  any  books  are  paid  for  by  any 
trustee  or  school  board,  such  trustee  or  school  board  shall  be  liable  per- 
sonally and  liable  upon  their  official  bonds  respectively  for  the  preserva- 
tion, custody  and  safe  keeping  of  all  such  books  until  the  same  are  sold  and 
accounted  for,  or  otherwise  disposed  of  according  to  law.  Whenever  a 
book  paid  for  as  aforesaid  is  sold  by  a  trustee  or  school  board,  it  shall  be 
the  duty  of  such  trustee  or  school  board  to  turn  the  entire  proceeds  of  such 
sale  into  the  fund,  out  of  which  payment  was  made  to  the  contractor,  to 
reimburse  the  fund  for  such  advancement.  In  case  a  trustee  or  school 
board  receiving  books  from  a  contractor  with  the  state  shall  not  pay  for 
such  books,  as  provided  in  this  section,  he,  or  it,  shall  make  quarterly  re- 
ports under  oath  of  the  sale  of  such  books  accompanied  by  all  cash  received 
therefor  to  the  county  superintendent  for  transmission  to  the  contractor  as 
now  provided  by  law,  until  such  books  shall  have  been  fully  paid  for.  The 
provisions  of  this  section  shall  apply  to  all  orders  heretofore  filled:  Pro- 
vided, that  if  any  trustee  or  board  shall  have  on  hands  any  books  heretofore 
ordered  for  which  he,  or  it,  may  have  no  immediate  use,  the  same  shall 
upon  the  order  of  the  county  superintendent,  or  the  state  superintendent 
of  public  instruction,  be  returned  to  the  contractor,  or  be  shipped  to  such 
other  point  as  the  contractor  may  direct,  the  contractor  to  pay  all  freight 
charges  on  such  shipment,  and  the  county  superintendent  and  such  trustee 
or  board  shall  thereupon  have  credit  for  such  books  so  returned  or  shipped. 

7709.  Books  for  poor.  §  4.  It  shall  be  the  duty  of  each  township 
trustee  and  each  school  board  to  furnish  the  necessary  school  books  so  far 
as  they- have  been  or  may  be  adopted  by  the  state,  to  all  such  poor  or  in- 
digent children  as  may  desire  to  attend  the  common  schools  of  his  or  its 
corporation,  as  in  his,  or  its  opinion  would  be  otherwise  unable  to  attend 
such  schools:  Provided,  that  no  township  trustee  in  this  state  shall  receive 
an  amount  exceeding  five  dollars  as  compensation  for  his  services  in  any 
one  year  for  duties  performed  in  carrying  out  the  provisions  of  this  act,  or 
the  act  to  which  it  is  supplemental. 

7710.  Books  paid  for — Account  for  money.  §  5.  When  books  are 
fully  paid  for  out  of  the  funds  of  a  school  corporation  as  provided  in  sec- 
tion three  of  this  act,  it  shall  not  be  necessary  for  the  township  trustee  or 
school  board  of  such  corporation  to  make  quarterly  reports  of  the  sale  of 
the  adopted  books,  but  instead  thereof  a  report  shall  in  all  cases  be  made  by 
him,  or  it,  upon  oath  on  the  first  Monday  of  August  in  each  year  to  the 
county  superintendent,  and  like  report  upon  oath  shall  at  the  same  time  be 
made  to  the  board  of  commissioners  of  the  county,  which  report  shall  sever- 
ally state  the  number  and  kind  of  books  on  hand  at  last  report;  the  num- 
ber and  kind  sold;  the  number  then  on  hand;  the  disposition  of  the  money 
received  on  such  sales;  the  amount  of  money  used  from  any  school  fund  in 
payment  for  books  received;  and  the  condition  of  such  funds.  Such  re- 
ports shall  also  state  the  number  and  kind  of  books  furnished  as  provided 
in  section  four  of  this  act;  for  the  price  of  which  books  so  furnished  the 
township  trustee  or  school  board  furnishing  the  same  shall  have  credit. 
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771 1.  Appropriation.  §  6.  The  sum  of  one  thousand  dollars  is  hereby 
appropriated  out  of  the  general  fund  of  the  state  treasury  to  enable  the 
board  of  school  commissioners,  mentioned  in  section  one  of  this  act,  to  ad- 
vertise for  bids  as  in  said  section  provided. 

7712.  Failure  to  account  —  Liability.  §  7.  Any  township  trustee 
or  member  of  a  school  board,  receiving  or  being  in  possession  of  any  moneys* 
which  at  the  end  of  the  next  quarter  should  be  turned  over  to  the  county 
superintendent  to  pay  a  contractor  for  books  sold  which  have  not  been  paid 
for  out  of  the  funds  of  the  corporation,  who  shall  fail  to  report  the  sale  of 
such  books  at  the  end  of  such  next  quarter,  or  who  shall  fail  to  pay  there- 
with the  full  proceeds  thereof  to  the  county  superintendent,  or  so  much 
thereof  as  may  be  necessary  to  fully  pay  the  contractor,  shall  be  liable,  after 
demand  upon  him,  to  a  suit  on  his  official  bond,  brought  on  the  relation  of 
the  county  superintendent,  whose  duty  it  shall  be  to  bring  the  action  for 
the  amount  due  from  him,  and  damages,  if  any,  and  any  judgment  which 
shall  be  rendered  in  favor  of  the  plaintiff  in  the  action  shall  contain  a  rea- 
sonable attorney's  fee  and  shall  be  payable  without  relief  from  valuation  or 
appraisement  laws.  The  same  liability  upon  his  bond  shall  accrue  against' 
a  township  trustee  or  member  of  a  school  board  who  shall  refuse  to  pay  over, 
as  in  this  act  required,  any  moneys  drawn  from  the  funds  of  his  corporation 
on  account  of  books  purchased  or  who  shall  fail  to  apply  all  moneys  for 
books  sold  that  have  been  purchased  by  the  corporation  to  the  reimburse- 
ment of  the  proper  fund.  Any  judgment  rendered  against  a  township  trus- 
tee, school  board,  or  member  of  a  school  board  because  of  the  non  perform- 
ance of  any  duty,  shall  include  a  reasonable  fee  for  the  plaintiff's  attorney. 

7713.  County  superintendent— Special  bond.  &  8.  It  shall  be  the 
duty  of  each  county  school  superintendent  of  this  state  within  thirty  days 
from  the  taking  effect  of  this  act,  and  of  each  county  school  superintendent 
hereafter  elected,  before  he  enters  upon  the  discharge  of  his  official  duties 
to  execute  a  special  bond  with,  at  least,  two  freehold  sureties  of  his  county, 
payable  to  the  state  of  Indiana,  conditioned  that  he  will  faithfully  and  hon- 
estly perform  all  the  duties  required  of  him  by  law,  and  account  for  and  pay 
over  all  moneys  which  may  come  in  to  his  hands  pursuant  to  law,  in  a  penal 
sum  which  shall  be  equal  to  one  hundred  dollars  for  every  thousand  in- 
habitants of  his  county,  as  shown  by  the  last  census  immediately  preced- 
ing the  giving  of  such  bond,  which  bond  shall  be  executed  to  the  approval 
of  the  board  of  commissioners  of  his  county,  and  upon  failure  of  any  county 
school  superintendent  to  give  such  bond,  his  office  shall  become  immediately 
vacant  and  the  board  of  commissioners  of  his  county  shall  immediately  ap- 
point some  competent  and  suitable  person  to  fill  such  vacancy  for  the  un- 
expired term  of  his  office. 

7714.  Superintendent's  reports.  §  9.  It  shall  be  the  duty  of  such 
county  school  superintendent  within  ten  days  after  the  receipt  of  any  re- 
port, or  money  from  a  township  trustee  or  school  board  as  hereinbefore 
provided  for,  to  make  a  full,  true,  complete  and  detailed  report  thereof  to 
the  contractor,  which  report  shall  be  accompanied  by  all  cash  received  by 
him  from  the  school  officers.  The  report  above  provided  for  shall  be  duly 
sworn  to  by  the  county  superintendent  and  a  duplicate  thereof  shall  be  filed 
by  him  in  the  office  of  the  auditor  of  his  county.  Upon  the  failure  of  any 
county  school  superintendent  to  make  report  to  the  contractor  and  to  trans- 
mit the  cash  as  required  by  law,  a  right  of  action  shall  immediately  accrue 
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to  the  contractor  against  the  said  county  school  superintendent,  and  the 
sureties  upon  his  bond  provided  for  in  this  aot,  for  an  accounting  and  for 
the  recovery  of  any  moneys  received  and  not  transmitted  by  him  and  for 
any  damages  which  may  have  resulted  from  his  neglect  or  failure  to  com- 
ply with  the  provisions  of  this  act,  and  any  judgment  upon  any  such  bond 
shall  include  a  reasonable  fee  for  the  attorney  prosecuting  such  suit,  and 
such  judgment  shall  be  without  relief  from  valuation  or  appraisement  laws 
and  shall  be  without  stay  of  execution. 

7715.  Non  accounting  — Felony.  §10.  Any  county  school  super- 
intendent, or  trustee  of  any  township  or  member  of  any  school  board  in 
this  state  who  shall  fraudulently  fail  or  refuse  at  the  expiration  of  the  term 
for  which  he  was  elected,  or  appointed,  or  at  any  time  during  such  term, 
when  legally  required  by  the  proper  person  or  authority  to  account  for  and 
deliver  and  pay  over  to  such  person  or  persons  as  may  be  lawfully  entitled 
to  receive  the  same,  all  moneys,  or  school  books  which  may  Come  in  to  his 
hands  by  virtue  of  the  provisions  of  law  shall  be  deemed  guilty  of  embez- 
zlement and,  upon  conviction  thereof,  shall  be  imprisoned  in  the  state  prison 
not  more  than  five  nor  less  than  one  year  and  fined  in  any  sum  not  ex- 
ceeding one  thousand  dollars  and  rendered  incapable  of  holding  any  office 
of  trust  or  profit  for  any  determinate  period. 

7716.  Books  uniform.  §11.  The  books  which  have  been,  or  may 
hereafter  be  adopted  by  the  state  of  Indiana  for  use  in  its  common  schools 
by  virtue  of  this  act,  or  the  act  mentioned  in  section  one  hereof,  shall  be 
uniformly  used  in  all  the  common  schools  of  the  state,  in  teaching  the 
branches  of  learning  treated  of  in  Such  books,  and  it  shall  be  the  duty  of 
the  proper  school  officers  and  authorities  to  use  in  such  schools  such  books 
for  teaching  the  subjects  treated  in  them. 

7717.  Shipment  —  Packing  —  Preservation  until,  sale.  §  12.  It 
shall  be  the  duty  of  any  person  or  persons,  firm  or  corporation  who  shall 
hereafter  furnish  and  supply  books  under  the  provisions  of  this  act,  or  un- 
der the  provisions  of  the  act  of  1889,  title  whereof  is  set  out  in  the  first  sec- 
tion of  this  act,  to  ship  to  and  to  notify  the  consignee  of  such  shipment  and 
deliver  the  books  ordered  by  the  various  county  superintendents,  at  such 
railway  stations  as  may  be  most  convenient  for  the  various  township  trus- 
tees or  school  board  in  the  several  counties  to  receive  the  same  as  may  be 
directed  by  said  county  superintendent,  and  in  preparing  such  books  for 
such  shipment  it  shall  be  the  duty  of  every  such  contractor  to  wrap  each 
several  kind  of  books  by  themselves  in  packages  of  not  to  exceed  five  or 
ten  books  according  to  their  size,  each  such  package  to  be  securely  wrapped 
in  good  substantial  paper  of  sufficient  weight  to  protect  the  books  inclosed 
therein  and  to  be  closed  at  each  end  thereof,  and  each  package  to  have 
plainly  and  clearly  marked  or  printed  on  the  outside  thereof  the  kind  and 
number  of  books  contained  therein,  and  as  many  of  such  packages  shall 
be  inclosed  in  larger  packages  or  boxes  as  may  be  safe  and  convenient  for 
shipment.  And,  upon  the  receipt  of  such  books  it  shall  be  the  duty  of  each 
township  trustee  or  school  board  to  carefully  care  for  and  protect  such 
books  until  sold,  and  to  preserve  the  same  in  the  original  packages  in  which 
they  are  wrapped  without  opening,  until  all  copies  of  the  same  books  here- 
tofore received  by  him  or  it  have  been  sold,  and  thereafter  not  to  open  any 
such  package  until  all  copies  contained  in  packages  previously  opened  have 
been  sold:  Provided,  if  upon  the  opening  of  any  such  package,  any  town- 
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ship  trustee  or  school  board  shall  discover  that  any  of  the  books  therein 
contained  have  been  damaged,  or  are  defective  at  the  time  of  their  receipt 
by  him,  or  it,  so  as  to  be  unsaleable,  he,  or  it,  shall  not  be  required  to  offer 
the  same  for  sale;  but,  in  such  an  event,  he,  or  it,  shall  immediately  notify 
the  county  superintendent  of  such  damaged  or  defective  book  or  books, 
-who  shall  immediately  thereafter  give  notice  thereof  to  the  contractor  fur- 
nishing the  same,  and  thereafter  such  damaged  or  defective  book  or  books 
shall  be  subject  to  the  order  of  the  contractor. 

7718.  Book  labels.  §  13.  It  shall  be  the  duty  of  any  person  or  per- 
sons, firm  or  corporation  who  may  hereafter  furnish  and  supply  books  un- 
der the  provisions  of  this  statute,  or  of  thfe  act  of  1889,  the  title  whereof  is 
set  out  in  the  first  section  of  this  act,  to  print  in  large  letters  upon  the  out- 
side of  the  first  cover  of  each  book  so  furnished  and  supplied  by  him  or 
them,  the  name  of  the  adopted  book,  and  upon  the  outside  of  the  back 
cover,  the  price  at  which  such  book  is  furnished  to  be  sold  to  pupils,  under 
such  contract,  and  it  shall  be  the  duty  of  all  county  superintendents,  town- 
ship trustees,  and  other  school  officers,  and  school  teachers  to  see  that  all 
books  so  furnished  to  pupils,  and  bought  by  pupils  for  use  in  the  schools 
of  the  state  shall  bear  such  imprint:  Provided*  this  section  shall  not  ap- 
ply to  copy  books. 

7719.  Statute,  circulation  of.  §  14.  It  shall  be  the  duty  of  the  su- 
perintendent of  public  instruction  to  cause  to  be  printed,  at  the  expense  of 
the  printing  fund,  and  to  send  to  each  of  the  county  superintendents  as 
soon  as  possible  after  the  passage  thereof  a  sufficient  number  of  copies  of 
this  act  to  provide  such  superintendent  and  each  township  trustee  and 
each  member  of  a  school  board  in  such  county  with  one  copy  of  such  act. 
Each  county  superintendent  shall,  at  once,  upon  the  receipt  of  the  copies 
intended  for  his  county  mail  or  otherwise  deliver  to  each  township  trustee 
and  member  of  a  school  board  in  his  county  a  copy  of  this  act 

7720.  Act,  how  construed.  §  15.  Nothing  in  this  act  shall  be  con- 
strued to  in  any  wise  affect  the  act  mentioned  in  section  one  of  this  act, 
and  the  two  acts  shall  be  regarded  as  each  supplementing  the  other,  ex- 
cept where  this  act  shall  provide  a  different  procedure  from  the  first  act,  in 
which  case  the  provisions  of  this  act  shall  govern.  Nothing  in  this  act 
shall  be  construed  as  affecting  or  impairing  any  contract  right  secured  by 
any  contractor  under  the  act  mentioned  in  section  one  of  this  act,  but  all 
such  contracts  are  hereby  declared  to  be,  and  are  hereby  made  binding  on 
the  state  to  the  same  extent  as  they  would  have  been  had  this  act  not  been 
passed. 

7721.  Emergency.  §  16.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act,  therefore,  it  shall  be  in  force  from  and 
after  its  passage. 

An  Act  to  amend  section  one  of  an  act  entitled  "An  act  to  amend  section  thirty-four  of  an  act  entitled 
*An  act  to  provide  for  a  general  system  of  common  schools,  the  officers  thereof  and  their  respective 
powers  and  duties  and  matters  properly  connected  therewith;  and,  prescribing  fees  for  certain  offi- 
cers therein  named  and  for  the  establishment  and  regulation  of  township  libraries  and  to  repeal  all 
laws  inconsistent  therewith ;  providing  penalties  therein  prescribed,"  approved  March  8,  1865,  ap- 
proved March  6, 1883.     [Approved  March  a,  1889  ;  in  force  May  io,  1889 ;  S.,  1889,  p.  85. 

7722.  T4425]  Teacher's  examination— License  —  Graded  school 
—  Trial  license  —  License  for  eight  years  —  Exemption  from  ex- 
amination. Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Indiana,  That  section  i  of  the  above  entitled  act  be  and  the  same  is  hereby 
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amended  to  read  as  follows,  to  wit:  Section  i.  Said  county  superintendent 
shall  examine  all  applicants  for  license  as  teachers  for  the  common  schools 
of  the  state  by  a  series  of  written  (or  printed)  questions,  requiring  answers 
in  writing,  and  in  addition  to  the  said  questions  and  answers  in  writing 
questions  may  be  asked  and  answered  orally,  and  if,  from  the  ratio  of 
correct  answers  and  other  evidences  disclosed  by  the  examination,  the 
applicant  is  found  to  possess  a  knowledge  which  is  sufficient,  in  the  es- 
timation of  the  county  superintendent,  to  enable  said  applicant  successfully 
to  teach,  in  the  common  schools  of  the  state,  orthography,  reading,  writing, 
arithmetic,  geography,  English  grammar,  physiology  and  the  history  of  the 
United  States,  and  to  govern  such  school  said  county  superintendent  shall 
license  said  applicant  for  the  term  of  six  months,  twelve  months,  twenty- 
four  months,  or  thirty-six  months,  according  to  the  ratio  of  correct  answers 
and  other  evidences  of  qualifications  given  upon  said  examination,  the 
standard  of  which  shall  be  fixed  by  the  county  superintendent ;  and  in  ex- 
amining persons  for  positions  to  teach  in  graded  schools  in  cities  and  towns, 
the  county  superintendent  may  take  into  consideration  the  special  fitness 
of  such  applicants  to  perform  the  services  required  of  them,  and  shall  make, 
on  the  licenses  issued  to  such  applicants,  a  statement  for  the  kind  of  work 
for  which  they  are  especially  qualified;  and  all  applicants,  before  being  li- 
censed, shall  produce  to  the  county  superintendent  the  proper  trustee's  cer- 
tificate or  other  satisfactory  evidence  of  good  moral  character:  Provided) 
that  a  six  months'  license  shall  be  regarded  as  a  trial  license,  and  that  no 
person  who  hereafter  receives  a  six  months'  license  in  any  county  shall  be 
again  thereafter  licensed  in  said  county  unless  he  obtains  a  grade  which 
shall  entitle  him  to  receive,  at  least,  a  twelve  months'  license:  And, provided* 
that  any  person  now  possessing  a  twenty-four  months'  license  whose  next 
consecutive  license  shall  be  for  the  term  of  thirty-six  months,  or  any  per- 
son who  shall  hereafter  receive  two  licenses  in  succession,  each  for  thirty- 
six  months,  may  receive,  at  the  expiration  of  such  several  licenses,  a  license 
for  the  term  of  eight  years,  upon  such  an  examination  held  by  the  county 
superintendent  as  may  be  prescribed  by  the  state  board  of  education,  and 
such  license  shall  issue  only  upon  the  approval  of  the  state  board  of  edu- 
cation, and  shall  be  styled  a  professional  license,  and  shall  entitle  the  holder 
to  teach  in  any  of  the  schools  in  this  state:  Provided,  further,  that  any  per- 
son who  has  taught  for  six  consecutive  years  in  the  common  schools  of  this 
state  and  now  holds  a  two  years'  license  to  teach  therein,  or  who,  having 
previously  taught  for  six  consecutive  years  in  said  common  schools,  shall 
hereafter  obtain  a  two  years'  license  to  teach  therein,  shall  be  forever  after- 
ward exempt  from  examination  so  long  as  he  or  she  shall  teach  in  the  com- 
mon schools  of  the  county  in  which  said  three  years'  license  was  obtained; 
but,  if  such  person  shall,  at  any  time  after  said  exemption  accrues,  suffer  a 
period  of  one  year  to  pass  without  having  taught  one  full  school  year  in  the 
common  schools  of  said  county  within  said  period,  then  said  exemption 
shall  cease;  and  if  such  person  shall,  during  such  exemption,  seek  employ- 
ment to  teach  other  or  higher  branches  in  the  common  schools  of  this  state 
than  those  branches  which  were  included  in  the  examination  upon  which 
said  three  years'  license  was  issued,  then  he  or  she  shall  be  examined  in 
such  additional  branches. 
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article  6  — schools  in  cities  and  towns. 


SBC. 

7733.  School  tax  —  Library  tax. 

7734.  Schools,  control  of — Treasurer's  accounting. 

7725.  Credit  of  payments. 

7726.  Repealing  clause. 

7727.  Emergency. 

7728.  Industrial  training. 

7729.  Rules  and  regulations. 

7730.  Tax  levy. 


SEC. 

7731.  Emergency. 

7732.  Kindergartens. 

7733.  Night  schools. 

7734.  Who  admitted. 

7735.  Large  cities  —  Bond  issue. 

7736.  Repealing  clause. 

7737.  Emergency. 


An  Act  entitled  an  act  authorizing  boards  of  school  commissioners  in  all  cities  in  which  such  board 
exist  under  and  by  virtue  of  an  act  of  the  general  assembly  of  the  state  of  Indiana,  entitled  an  act 

Koviding  for  a  general  system  of  common  schools  in  all  cities  of  thirty  thousand  or  more  inhab- 
mts,  and  for  the  election  of  a  board  of  school  commissioners  for  such  cities  and  defining  their  duties 
and  prescribing  their  powers  and  providing  for  common  school  libraries  within  such  cities ;  ap- 
proved March  3,  1871,  and  acts  amendatory  and  supplemental  thereto,  and  in  which  the  office  of 
city  treasurer  Eas  been  abolished  or  may  hereafter  be  abolished  under  the  provisions  of  an  act'of 
the  general  assembly  of  the  state  of  Indiana  entitled,  "  An  act  concerning  taxation  for  city  and 
school  purposes  in  cities  containing  a  population  of  over  seventy  thousand  as  shown  by  the  last 
census  of  tne  United  States  ;  to  abolish  the  offices  of  city  assessor  and  city  treasurer  in  such  cities 
and  provide  for  the  discharge  of  the  duties  of  such  offices,  and  repealing  laws  in  conflict  therewith. 


approved  February  21,  i88<,  to  levy  certain  taxes  for  the  support  of  common  schools  and  for  the 
support  and  maintenance  of  free  public  libraries  in  such  cities  ;  and  to  require  the  county  treasurer 
in  all  such  cities  to  make  monthly  settlements  with  such  board  of  school  commissioners,  and  pro- 


viding the  method  of  such  settlement ;  repealing  all  laws  inconsistent  therewith  ;  and  declaring  an 
emergency.    [Approved  and  in  force  February  26,  1801 ;  S.,  1891,  p.  37. 

7723.  School  tax  levy— Library  tax.  Sec.  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  in  all  cities  of  the  state  of 
Indiana  where  boards  of  school  commissioners  have  been  elected  and  are 
managing  the  school  affairs  of  said  city  under  an  act  of  the  general  assem- 
bly of  the  state  of  Indiana  entitled  "  An  act  providing  for  a  general  system 
of  common  schools  in  all  cities  of  thirty  thousand  or  more  inhabitants,  and 
for  the  election  of  a  board  of  school  commissioners  for  such  cities,  and  defin- 
ing their  duties  and  prescribing  their  powers,  and  providing  for  common  school 
libraries  within  such  cities,  approved  March  3, 187 1,  and  the  various  acts  of  the 
general  assembly  amendatory  thereof,  and  supplemental  thereto,  and  in  which 
the  office  of  city  treasurer  has  been,  or,  hereafter,  may  be  abolished  under  and 
by  virtue  of  an  act  of  the  general  assembly  of  the  state  of  Indiana  entitled, 
"  An  act  concerning  taxation  for  city  and  school  purposes  in  cities  containing 
a  population  of  over  seventy  thousand  as  shown  by  the  last  census  of  the 
United  States ;  to  abolish  the  offices  of  city  assessor  and  city  treasurer  in  such 
cities,  and  provide  for  the  discharge  of  the  duties  of  such  offices,  and  repeal- 
ing laws  in  conflict  therewith,  approved  February  21,  1885,  such  boards  of 
school  commissioners  be  and  they  are  hereby  authorized  and  empowered  in 
the  manner  and  form  in  which  they  are  now  by  law  authorized  to  levy  taxes, 
levy  taxes  for  the  support  of  the  schools  within  such  city  including  such  taxes 
as  may  be  required  for  paying  teachers  in  addition  to  the  taxes  now  author- 
ized to  be  levied  by  the  general  assembly  of  the  state  of  Indiana  not  to  ex- 
ceed, however,  in  any  one  year  the  sum  of  twenty-five  cents  on  the  one  hun- 
dred dollars  of  the  taxable  property  as  shown  by  the  certificate  showing 
the  assessment  and  valuation  for  taxation  of  all  taxable  real  and  personal 
and  railroad  property  of  such  city,  required  to  be  delivered  to  said  board 
of  school  commissioners  by  section  8  of  the  said  act  of  the  general  assem- 
bly of  the  state  of  Indiana,  approved  February  21,  1885,  and  also  to  levy  a 
tax  each  year  not  exceeding  four  cents  on  each  one  hundred  dollars  of  the 
taxable  property  in  said  city  as  shown  by  said  certificate  for  the  support  of 
free  public  libraries  in  connection  with  the  common  schools  of  said  city  and 
to  disburse  any  and  all  revenues  raised  by  such  tax  levied  for  library  pur- 
poses in  the  purchase  of  books  and  in  the  fitting  up  of  suitable  rooms  for 
64 
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such  libraries,  salaries  to  librarians  and  other  expenses  necessarily  incident 
to  the  maintenance  of  such  library;  also,  to  make  and  enforce  such  regula- 
tions as  they  may  deem  necessary  for  the  taking  out  and  returning  to  and 
for  the  proper  care  of  all  books  belonging  to  such  libraries,  and  to  prescribe 
penalties  for  the  violation  of  such  regulations. 

7724.  Commissioners  control  schools,  when  —  County  treas- 
urer account  with.  §  2.  Be  it  further  enacted,  That  in  all  cities  in  the 
state  of  Indiana,  where  boards  of  school  commissioners  have  been  elected 
and  are  managing  the  school  affairs  of  said  city  under  and  by  virtue  of  said 
act  of  the  general  assembly  of  the  state  of  Indiana,  approved  March  3, 
187 1,  and  in  which  the  office  of  city  treasurer  has  been,  or  may  hereafter 
be  abolished  under  and  by  virtue  of  said  act  of  the  general  assembly  of  the 
state  of  Indiana,  approved  February  21, 1885,  as  mentioned  and  described 
in  the  first  section  of  this  act,  it  shall  be  the  duty  of  the  county  treasurer 
on  and  after  making  his  settlement  with  the  county  auditor  on  the  third 
Monday  of  April,  1891,  and  the  payment  to  the  board  of  school  commis- 
sioners of  the  amount  by  such  settlement  found  to  be  due  to  it,  as  required 
by  section  13  of  the  last  above  named  act,  at  the  close  of  each  calendar 
month  to  make  report  duly  verified  by  his  oath,  to  said  board  of  school  com- 
missioners of  all  taxes  and  delinquent  taxes  collected  within  said  month, 
and  thereafter,  upon  demand  of  the  treasurer  of  said  board  of  school  com- 
missioners to  pay  to  him  for  the  use  of  said  board  of  school  commissioners 
the  full  amount  of  said  taxes  and  delinquent  taxes  shown  by  said  report  to 
have  been  collected.  Upon  such  payment  being  made,  the  treasurer  of  the 
board  of  school  commissioners  shall  execute  to  said  county  treasurer  his 
receipt  for  the  amount  of  money  so  paid,  which  receipt  the  latter  shall  de- 
liver to  the  secretary  of  the  board  of  school  commissioners,  who  shall  give 
him  a  quietus  therefor,  and  credit  said  county  treasurer  with  the  amount 
thereof  and  charge  such  amount  to  the  treasurer  of  said  board  of  school 
commissioners. 

7725.  Payments  credited.  §  3.  Said  county  treasurer  shall  thereafter 
in  his  settlement  with  the  county  auditor,  made  as  required  by  law,  on  the 
third  Monday  of  April,  and  the  first  Monday  of  November  in  each  year, 
present  such  quietuses  to  the  county  auditor  who  shall  give  such  county  treas- 
urer credit  therefor  as  against  the  sums  with  which  he  is  chargeable  upon 
account  of  the  collection  of  such  school  taxes. 

7726-  Repealing  clause.  §  4.  All  laws  and  parts  of  laws  inconsistent 
herewith  are  hereby  repealed. 

7727»  Emergency.  §  5.  An  emergency  is  hereby  declared  to  exist  for 
the  immediate  taking  effect  of  this  act,  wherefore  it  shall  take  effect  and 
be  in  force  from  and  after  its  passage. 

An  Act  entitled  "An  act  authorizing  boards  of  school  commissioners,  or  other  school  authorities,  in  cities 
having  a  population  of  one  hundred  thousand  or  over,  to  establish  a  system  of  manual  or  industrial 
training  and  education,  authorizing  the  levy  of  a  tax  therefor,  and  declaring  an  emergency."  [Ap- 
proved: and  in  force  March  7, 1891;  S.,  1891,  p.  348. 

7728.  Industrial  training.  Sec.  i.  Be  it  enacted  by  the  General  As- 
sembly of  the  State  of  Indiana,  That  in  all  cities  of  the  state  of  Indiana 
having  a  population  of  one  hundred  thousand  or  over,  as  shown  by  any 
census  taken  by  lawful  authority,  it  shall  be  lawful  for  the  board  of  school 
commissioners,  or  other  school  authorities  having  charge  and  management 
of  the  common  schools  of  said  city,  to  establish  in  connection  with  and  as 
part  of  the  system  of  common  schools  therein  a  system  of  industrial  or 
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manual  training  and  education  wherein  shall  be  taught  the  practical  use  of 
tools  and  mechanical  implements,  the  elementary  principles  of  mechanical 
construction  and  mechanical  drawing. 

7729.  Rules  and  regulations.  §  2.  Such  board  of  school  commis- 
sioners, or  other  school  authorities,  upon  establishing  such  system  of  man- 
ual or  industrial  training  and  education,  shall  employ  competent  instruction 
in  the  various  subjects  to  be  taught,  and  establish  such  general  rules  and 
regulations  for  the  admission  of  pupils  and  the  conduct  of  the  schools 
wherein  the  same  shall  be  taught  as  in  their  judgment  will  produce  the 
best  results,  and  give  instruction  to  the  largest  number  of  pupils  practi- 
cable. They  may  provide  for  such  instruction  in  separate  rooms,  or  sepa- 
rate buildings,  as  in  their  judgment  may  be  most  advantageous. 

7730.  Tax  levy.  §  3.  Any  such  board  of  school  commissioners,  or 
other  school  authorities,  having  decided  to  establish  such  system  of  indus- 
trial or  manual  training,  shall  have  authority,  in  addition  to  all  other  taxes 
now  authorized  to  be  levied,  to  levy  a  tax  of  not  exceeding  five  cents  on 
each  one  hundred  dollars  of  property  liable  for  taxation  for  school  pur- 
poses, to  be  levied  and  collected  as  other  taxes  for  school  purposes  are 
levied  and  collected,  for  the  purpose  of  purchasing  grounds  and  erecting 
buildings,  or  for  renting  buildings  wherein  such  instruction  shall  be  given, 
the  purchase  of  all  necessary  tools,  implements  and  apparatus,  and  for  the 
payment  of  instructors  and  other  expenses  incident  to  the  maintenance 
thereof:  Provided,  that  no  portion  of  the  taxes  so  levied  and  collected 
shall  be  applied  to  any  other  purpose. 

7731.  Emergency.  §  4.  It  is  hereby  declared  that  an  emergency  exists 
for  the  immediate  taking  effect  of  this  act,  and  it  shall  be  in  force  from 
and  after  its  passage. 

An  Act  providing  for  the  establishment  of  kindergartens,  for  children  between  the  ages  of  four  and  six, 
in  incorporated  towns  and  cities  of  the  state  of  Indiana.  [Approved  March  9, 1889;  in  force  May 
10,  1889;  S.,  1889,  p.  355. 

7732.  Kindergartens  established,  when  —  Pupils  —  Expense, 
payment  of.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Indiana,  That,  in  addition  to  other  grades  or  departments  now  established 
in  the  common  schools  of  the  state,  the  board  of  trustees  of  any  incor- 
porated town  or  city  are  hereby  empowered  by  law  to  establish,  in  connec- 
tion with  the  common  schools  of  such  incorporated  town  or  city,  a  kinder- 
garten or  kindergartens  for  the  instruction  of  children  between  the  ages  of 
four  and  six,  to  be  paid  for  in  the  same  manner  as  other  grades  and  depart- 
ments now  established  in  the  common  schools  of  such  incorporated  town 
or  city:  Provided,  however,  that  no  money  accruing  to  such  incorporated 
town  or  city  from  the  "  school  revenue  for  tuition  fund  "  of  the  state  shall 
be  used  to  defray  the  tuition  and  other  expenses  of  such  kindergarten;  but 
the  same  may  be  defrayed  from  the  local  tax  for  tuition  and  the  special 
school  revenue  of  said  incorporated  town  or  city. 

An  Act  providing  for  the  maintenance  of  night  schools  in  certain  cities.    [Approved  March  6,  1889;  in 
force  May  xo,  1889  ;  S.,  1889,  p.  187. 

7733.  Night  schools  maintained,  when.  Sec.  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana,  That,  in  all  cities  having  a 
population  of  three  thousand,  or  more,  according  to  the  census  of  1880, 
the  school  trustees  of  such  cities  shall  keep  and  maintain  a  night  school, 
between  the  hours  of  seven  and  nine  and  a  half  o'clock  p.  m.,  during  the 
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regular  school  terms  as  a  part  of  the  systems  of  common  schools,  whenever 
twenty  or  more  inhabitants  of  such  city  having  children  between  the  ages 
of  fourteen  and  twenty-one  years  of  age,  or  persons  over  the  age  of  21 
years  of  age,  and  who  by  reason  of  their  circumstances,  are  compelled  to 
be  employed  or  have  their  children  employed  during  the  school  days  to 
aid  in  the  support  of  such  families  who  desire  to  and  who  shall  attend  such 
school,  shall  petition  such  school  trustees  so  to  do. 

7734.  Who  admitted  for  pupils.  §  2.  All  persons  between  the  ages 
of  fourteen  and  thirty,  who  are  actually  engaged  in  business  or  at  labor 
during  the  day,  shall  be  permitted  to  attend  such  school. 

An  Act  authorizing  boards  of  school  commissioners  in  cities  having  thirty  thousand  or  more  inhabitants 
under  the  census  of  1870,  to  issue  bonds  for  certain  purposes  and  declaring  an  emergency.  [Ap- 
proved and  in  force  March  5,  1889;  S.,  1889,  p.  xox. 

7735.  Large  cities  — Bond  issue— Proceeds,  user  of.  Sec.  i. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  boards 
of  school  commissioners  in  all  cities  of  this  state,  having  thirty  thousand  or 
more  inhabitants  according  to  the  United  States  census  for  the  year  eigh- 
teen hundred  and  seventy,  are  hereby  authorized  to  prepare,  issue  and  sell 
bonds  to  secure  loans  not  exceeding  in  the  aggregate,  at  any  one  time,  the 
sum  of  two  hundred  and  fifty  thousand  dollars,  in  anticipation  of  the  rev- 
enue for  purchasing  grounds  and  building  school  houses,  to  bear  such  rate 
of  interest,  not  exceeding  six  per  cent,  per  annum,  and  payable  at  such  time 
within  ten  years  from  date  as  the  board  may  determine;  and  the  money 
obtained  as  a  loan  on  any  such  bonds  shall  be  disbursed  by  the  order  ot 
said  board  in  payment  of  indebtedness  incurred  in  the  purchasing  of  grounds, 
or  building  of  school  houses,  or  in  refunding  any  bonds  or  other  evidence 
of  indebtedness  issued  for  such  purposes.  Such  bonds  may  be  issued  in 
such  denominations  ajid  in  such  sums  as  the  board  of  school  commissioners 
may  deem  to  be  expedient:  Provided,  that  at  no  time  shall  the  amount  of 
such  bonds  so  issued  by  any  such  board  of  school  commissioners,  then  out- 
standing, exceed  said  sum  of  two  hundred  and  fifty  thousand  dollars:  And 
provided  further -,  that  such  bonds  shall  not  be  sold  for  less  than  their  par 
value. 

7736.  Repealing  clause.  §2.  All  laws  and  parts  of  laws  inconsistent 
herewith  are  hereby  repealed. 

7737*  Emergency.  §  3.  Whereas,  an  emergency  exists  fot  the  immediate 
taking  effect  of  this  act,  therefore  the  same  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 

ARTICLE  7  — SCHOOLS  AND  SCHOOL  HOUSES. 


SBC. 

7738.    High  schools  —  Gifts  for. 
7739*    Trustees  —  Election  —  Tern  —  Bond— Com- 
pensation. 
7740.    Tax  —  Control  —  Pupils. 


SBC. 

7741.  Emergency. 

774a.  Colleges  and  academies  —  County  aid. 

7743.  Emergency. 


An  Act  to  enable  counties  to  receive  donations  of  buildings  and  grounds  for  high  school  purposes  and 
to  provide  for  the  maintenance  of  the  same  and  declaring  an  emergency.  [Became  a  law,  by  lapse 
of  time,  without  the  governor's  signature,  March  n,  1889;  S.,  1889,  p.  400. 

7738.  High  schools  —  County  may  receive  donations  for.  Sec. 
1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  when- 
ever any  person  or  persons  shall  donate  to  any  county  of  the  state  any 
building  or  buildings,  together  with  the  necessary  grounds,  of  the  value  of 
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not  less  than  thirty  thousand  dollars,  for  the  purpose  of  maintaining  a  county 
high  school  therein,  it  shall  be  the  duty  of  the  board  of  county  commission- 
ers of  such  county  to  accept  such  donation  for  the  purpose  herein  named. 

7739.  Trustees,  election  of— Term— Oath  — Officers— Bonds 
1 — Vacancy  —  Compensation.  §  2.  Whenever  the  board  of  commis- 
sioners of  any  county  shall  accept  any  donation  as  provided  in  the  preced- 
ing section  of  this  act,  it  shall  be  the  duty  of  the  county  board  of  educa- 
tion, together  with  the  county  commissioners,  to  meet  at  the  auditor's  office 
within  ten  days  after  such  acceptance,  and  annually  thereafter  on  the  first 
day  of  May,  for  the  purpose  of  electing  trustees  for  such  school.  At  the 
first  of  said  meetings  three  trustees  shall  be  elected  to  serve  until  the  first, 
second  and  third  annual  election,  respectively,  to  be  determined  by  lot,  and 
one  trustee  shall  be  elected  at  each  annual  election,  to  serve  for  a  term  of 
three  years.  Said  persons  shall  constitute  a  board  of  trustees  for  the  man- 
agement of  said  school,  and  before  entering  upon  the  duties  of  their  office, 
shall  take  an  oath  faithfully  to  discharge  the  duties  of  the  same.  They 
shall  meet  within  five  days  after  their  election  at  the  office  of  the  county 
superintendent  of  said  county  and  organize  by  electing  one  of  their  num- 
ber president,  one  secretary,  and  one  treasurer.  The  treasurer,  before  en- 
tering upon  the  duty  of  his  office,  shall  execute  a  bond,  to  the  acceptance  of 
the  county  auditor,  conditioned  as  in  ordinary  official  bonds,  with  at  least 
two  freehold  sureties  who  shall  not  be  members  of  said  board  of  trustees, 
in  a  sum  not  less  than  double  the  amount  of  money  which  may  come  in  to 
his  hands  within  the  ensuing  year  by  virtue  of  his  office.  The  president 
and  secretary  shall  each  give  bond,  with  like  sureties,  in  the  sum  of  one 
thousand  dollars;  all  of  said  bonds  to  be  approved  by  the  county  auditor. 
All  vacancies  that  may  occur  in  said  board  of  trustees  shall  be  filled  by  the 
county  auditor.  The  board  of  trustees  shall  each  year,  within  five  days 
after  the  annual  election  of  a  member,  reorganize  their  board  and  execute 
their  respective  bonds  for  the  ensuing  year.  Said  trustees  shall  receive  for 
their  services  such  compensation  as  the  board  of  county  commissioners  may 
deem  just.     Their  allowance  to  be  drawn  from  the  revenues  of  said  school. 

7740.  Tax  levy — Control — Admission  as  scholars.  §3.  It  shall 
be  the  duty  of  such  board  of  trustees:  First.  To  levy  annually  a  tax  for 
the  support  of  said  county  school,  which  tax  shall  be  assessed  and  collected 
as  the  taxes  for  state  and  county  revenues  are  assessed  and  collected:  Pro- 
vided, that  no  such  tax  levy,  in  any  one  year,  shall  exceed  the  sum  of  fifteen 
cents  on  each  one  hundred  dollars  of  the  taxable  property  in  their  respect- 
ive counties.  Second.  To  take  control  of  all  property  belonging  to  said 
school  and  to  make  all  necessary  improvements  and  repairs  to  the  same;  to 
organize  such  school  and  adopt  and  enforce  rules  for  the  government  of  the 
same,  purchase  apparatus  and  general  supplies,  employ  and  pay  teachers, 
appoint  superintendent,  establish  a  course  of  study;  to  admit  to  such  county 
school  all  pupils  resident  of  the  county  who  are  prepared  to  enter  the  high 
school  department  of  the  common  schools,  without  cost  of  tuition;  to  fix 
terms  and  rules  for  admitting  pupils  not  resident  of  their  respective  coun- 
ties, and  to  do  all  other  necessary  acts  for  the  proper  management  of  said 
school. 

7741*  Emergency.  §  4.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  the  same  shall  be  in  force  from  and  after  its 
passage. 
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An  Act  to  empower  county  commissioners  to  make  donations  for  the  benefit  of  coueges  ana  academies, 
under  certain  conditions  and  restrictions,  and  declaring  an  emergency.  [An  act,  by  lapse  of  time* 
without  the  governor's  approval,  March  n,  1889;  S.,  1889,  P-  429* 

7742.  Colleges  and  academies  —  County  donation,  when.  Sec. 
1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  when- 
ever it  shall  be  made  to  appear,  by  a  petition  signed  by  twenty  resident 
freeholders  of  the  county,  to  the  board  of  county  commissioners  that  citi- 
zens of  such  county  have,  prior  to  the  taking  effect  of  this  act,  donated  by 
voluntary  gift  any  sum  of  money  not  less  than  five  thousand  dollars  for  the 
establishment  of  any  college  or  academy,  which  donation  has  heretofore  been 
so  expended  in  the  purchase  of  suitable  grounds,  construction  of  suitable 
buildings  and  the  equipment  of  furniture  and  apparatus  for  the  proper  con- 
ducting of  such  college  or  academy;  and  when  it  shall  further  appear  by 
9aid  petition  that  such  college  or  academy  has  been  in  successful  operation 
for  at  least  a  period  of  three  years,  it  shall  be  lawful  for  such  board  of  com- 
missioners to  donate,  to  be  paid  out  of  the  county  treasury  of  such  county, 
any  sum  not  to  exceed  ten  thousand  dollars,  to  be  expended  in  relieving 
such  college  or  academy  of  indebtedness,  or  for  the  construction,  repair  or 
equipment  of  the  building  for  collegiate  or  academic  work:  Provided,  how- 
ever, that  the  premises  upon  which  such  donation  is  to  be  expended  shall 
be  forever  dedicated  to  such  educational  purposes:  Provided,  further,  that 
the  commissioners,  where  sufficient  funds  not  otherwise  expended  to  pay 
such  donation  shall  not  be  in  the  county  treasury  at  the  time  the  same  shall 
be  made,  shall  have  power  to  raise  the  same  by  special  levy  at  any  special 
.  or  regular  session,  or  by  the  sale  of  bonds,  as  now  provided  for  in  other  cases. 

7743-  Emergency.  §  2.  Whereas,  an  emergency  is  declared  to  exist 
for  the  immediate  taking  effect  of  this  act,  which  shall,  therefore,  take  effect 
and  be  in  force  from  and  after  its  passage. 

ARTICLE  8  — TEACHERS'  INSTITUTES. 

SBC.  I  SBC. 

7744.    Township  institutes.     '  1 7745.    Emergency. 

An  Act  to  amend  section  nine  (9)  of  an  act  entitled  an  act  to  amend  an  act  to  provide  for  a  general  sys- 
tem of  common  schools,  the  officers  thereof  and  their  respective  povvere  and  duties  and  matters 
properly  connected  therewith;  and,  prescribing  the  fees  for  certain  officers  therein  named  and  for 
the  establishment  and  regulation  of  township  libraries  and  to  repeal  all  laws  inconsistent  therewith ; 
providing  penalties  therein  prescribed,"  approved  March  6, 1865,  and  adding  supplemental  sections 
thereto ;  approved  March  8,  1873,  the  same  being  4520  of  the  Revised  Statutes  of  1881,  and  de- 
claring an  emergency.    [Approved  and  in  force  March  2,  1889;  S.,  1889,  p.  67. 

7744.   [45  20 J    Township  institutes— -Attendance  at,  required. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
section  nine  (9)  of  the  above  entitled  act  be  amended  to  read  as  follows: 
Section  9.  At  least  one  Saturday  in  each  month  during  which  the  public 
schools  may  be  in  progress  shall  be  devoted  to  township  institutes,  or  model 
schools  for  the  improvement  of  the  teachers;  and  two  Saturdays  may  be 
appropriated,  at  the  discretion  of  the  township  trustee  of  any  township. 
Such  institute  shall  be  presided  over  by  a  teacher  or  other  person  desig- 
nated by  the  trustee  of  the  township.  The  township  trustee  shall  specify, 
in  a  written  contract  with  each  teacher,  that  such  teacher  shall  attend  the 
full  session  of  each  institute  contemplated  herein  or  forfeit  one  day's  wages 
for  every  day's  absence  therefrom,  unless  such  absence  shall  be  occasioned 
by  sickness  or  such  other  reason  as  may  be  approved  of  by  the  township 
trustee,  and  for  each  day's  attendance  at  such  institute,  each  teacher  shall 
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receive  the  same  wages  as  for  one  day's  teaching:  Provided,  that  no  teacher 
shall  receive  such  wages  unless  he  or  she  shall  attend  the  full  session  of 
such  institute  and  perform  the  duty  or  duties  assigned. 

7745.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore  the  same  shall  take  effect  and  be  in 
force  from  and  after  its  passage. 

ARTICLE  9  — FREE  LIBRARIES. 


SBC. 

7746.  Library  building  —  Bond  issue. 

7747.  Bonds,  payment  of. 

7748.  Repealing  clause. 

7749.  Emergency. 


SEC. 

7750.  Large  cities — Libraries — Tax, 

7751.  Repealing  clause. 
775a.  Emergency. 


An  Act  entitled  "An  act  authorizing  boards  of  school  commissioners  in  all  cities  in  Which  such  board 
exists  under  and  by  virtue  of  an  act  of  the  general  assembly  of  the  state  of  Indiana  entitled  An  act 
providing  for  a  general  system  of  common  schools  in  all  cities  of  thirty  thousand  or  more  inhabit- 
ants and  for  the  election  of  a  board  of  school  commissioners  for  such  cities,  and  defining  their  du- 
ties and  prescribing  their  powers  and  providing  for  common  school  libraries  within  such  cities,"  ap- 
proved March  3,  1871,  and  all  acts  amendatory  and  supplementary  thereto  to  issue  bonds  for  the 
purpose  of  erecting  buildings  for  library  and  school  office  purposes,  repealing  all  laws  inconsistent 
therewith  and  declaring  an  emergency.    [Approved  and  in  force  February  36,  1891;  S.,  1891,  p.  35. 

7746.  Library  buildings  —  Bonds,  issue  of—  Limit  of— Condi- 
tions. Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indi- 
ana, That  in  all  cities  in  the  state  of  Indiana  where  boards  of  school  com- 
missioners have  been  elected  and  are  managing  the  school  affairs  of  said 
city  under  an  act  of  the  general  assembly  of  the  state  of  Indiana  entitled 
"An  act  providing  for  a  general  system  of  common  schools  in  all  cities  of 
thirty  thousand  or  more  inhabitants,  and  for  the  election  of  a  board  of  school 
commissioners  for  such  cities,  and  denning  their  duties  and  prescribing  their 
powers  and  providing  for  common  school  libraries  within  such  cities,"  ap- 
proved March  3,  187 1,  and  the  various  acts  of  the  general  assembly  amenda- 
tory thereof  and  supplemental  thereto  such  board  of  school  commissioners 
be  and  they  are  hereby  authorized  and  empowered  to  issue  bonds  in  any 
sum  not  exceeding  one  hundred  thousand  dollars,  for  the  purpose  of  erect- 
ing buildings  for  library  and  school  offices  to  be  used  in  connection  with 
the  common  schools  of  said  city.  Such  bonds  to  bear  interest,  not  exceed- 
ing five  per  cent,  per  annum,  payable  after  eleven  years  from  the  date  thereof 
and  within  twenty  years  from  the  date  thereof,  as  follows,  to  wit :  One-tenth 
thereof  to  be  paid  eleven  years  from  date  and  one-tenth  thereof  to  be  paid 
each  succeeding  year  until  all  are  paid;  the  money  obtained  from  the  sale 
of  such  bonds  shall  be  disbursed  by  said  board  of  school  commissioners  in 
the  erection  of  a  building  for  the  library  and  school  offices  to  be  used  in 
connection  with  the  common  schools  of  said  city.  Such  bonds  shall  be 
designated  "  library  building  bonds,"  and  may  be  issued  in  such  denomina- 
tions, and  in  such  sums,  from  time  to  time,  as  the  board  of  school  commis- 
sioners may  deem  expedient;  and  each  of  said  bonds  shall,  upon  its  face, 
designate  the  date  of  the  maturity  thereof:  Provided,  that  at  no  time  shall 
the  amount  of  bonds  so  issued  for  such  purpose  by  any  such  board  exceed 
the  sum  of  one  hundred  thousand  dollars;  and  that  said  board  of  school 
commissioners  shall  have  no  power  to  issue  any  renewal  thereof,  but  the 
same  shall  be  paid  at  maturity  as  hereinafter  provided:  And  provided,  fur- 
ther, that  such  bonds  shall  not  be  sold  for  less  than  their  par  value. 

7747.  Bonds  —  Provision  for  payment  of.  §  2.  If  the  board  of 
school  commissioners  in  any  city  shall  exercise  the  powers  granted  to  it  by 
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this  act,  it  shall  provide  for  the  payment  of  said  bonds  as  follows;  at  the 
time  of  the  levying  of  the  taxes  for  the  year  which  shall  be  collectible  im- 
mediately before  the  maturity  of  the  first  maturing  of  said  bonds,  said 
board  of  school  commissioners  shall  levy,  in  addition  to  the  levy  of  taxes 
they  may  be  authorized  to  make  for  other  purposes,  a  tax  upon  all  property 
subject  to  taxation  by  it  sufficient  to  pay  the  first  maturing  of  such  bonds, 
and  apply  the  money  raised  thereby  to  the  payment  thereof;  and  each  year 
thereafter  said  board  of  school  commissioners  shall  levy  such  tax,  and  apply 
the  proceeds  thereof  to  the  payment  of  the  bonds  successively  maturing 
until  all  shall  have  been  paid. 

7748.  Repealing  clause.  §  3.  All  laws  and  parts  of  laws  inconsistent 
herewith  are  hereby  repealed. 

7749.  Emergency.  §  4.  An  emergency  is  hereby  declared  for  the 
immediate  taking  effect  of  this  act,  and  it  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 

An  Act  authorizing  boards  of  school  commissioners  in  cities  having  thirty  thousand  or  more  inhabitants, 
according  to  the  census  of  1870,  to  levy  tax  for  library  purposes  and  declaring  an  emergency.  [Be- 
came a  law,  by  lapse  of  time,  without  the  governor's  approval,  March  11, 1889;  S  ,  1889,  p.  433. 

7750.  Large  cities  —  Libraries,  care  of — Tax  levy.  Sec.  i.  Be 
it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  the  boards 
of  school  commissioners  in  cities  having  thirty  thousand  or  more  inhabit- 
ants, according  to  the  United  States  census  for  the  year  1870,  is  hereby 
authorized  to  levy  a  tax  each  year  not  exceeding  two-fifths  of  a  mill  on 
each  dollar  of  taxable  property,  shown  by  the  certificate  of  the  auditor  of 
the  county  in  which  such  city  is  situated,  of  taxable,  real  and  personal  prop- 
erty, returned  by  said  auditor  to  said  board  of  school  commissioners  as  re- 
quired by  law  for  the  support  of  free  libraries,  in  connection  with  the  com- 
mon schools  of  such  city,  and  to  disburse  any  and  all  revenues  raised  by 
such  tax  levy  in  the  purchase  of  books  for  and  in  fitting  up  of  suitable 
rooms  for  such  libraries,  salaries  to  librarians  and  other  expenses  neces- 
sarily incident  to  the  maintenance  of  such  library;  also,  to  make  and  en- 
force such  regulations  as  they  may  deem  necessary  for  the  taking  out  of 
and  returning  to  and  for  the  proper  care  of  all  books  belonging  to  such 
libraries,  and  to  prescribe  penalties  for  the  violation  of  such  regulations. 

7751.  Repealing  clause.  §2.  All  laws  and  parts  of  laws  inconsistent 
with  this  act  are  hereby  repealed. 

7752.  Emergency.  §  3.  Whereas,  there  is  an  emergency  for  the  im- 
mediate taking  effect  of  this  act,  it  shall  be  in  force  from  and  after  its 
passage. 
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Notes  to  Chapter  52. 
EDUCATION- COMMON  SCHOOLS. 

ARTICLE  1  — THE  FUND. 

4328.  Custody  of  fundi— Report  of  lnoome.  It  is  the  duty  ox  a  board  of  county 
commissioners  to  prosecute  an  action  against  a  township  trustee  who  refuses  to  ac- 
count for  the  income  of  land  belonging  to  the  congressional  township  fund.  In  the 
discharge  of  that  duty  it  is  proper  for  such  board  to  employ  attorneys  and  pay  reason- 
able fees  for  their  services  out  of  proper  funds.  Such  fees,  however,  can  not  lawfully 
be  paid  out  of  the  moneys  recovered  in  the  proceeding,  as  such  moneys,  under  the 
compact  between  the  United  States  and  the  state  of  Indiana,  and  under  the  state  con- 
stitution (§  184)  are  inviolably  appropriated  to  the  inhabitants  of  the  proper  township 
for  the  use  of  common  schools,  and,  for  any  deduction  made  therefrom,  for  attorney's 
fees  or  otherwise,  the  county  is  liable  with  interest  from  the  date  of  diversion;  Board 
etc.  v.  State,  ex  rel.,  116-334. 

4346.  Order  and  conduct  of  sale.  S.,  the  assignee  of  a  certificate  of  purchase  of 
school  lands  sold  pursuant  to  this  section,  occupied  the  land  until  he  died.  At  his 
death  his  children  inherited  the  land,  as  tenants  in  common,  subject  —  by  the  terms 
of  the  will  —  to  the  widow's  life  estate.  Instalments  of  interest  remaining  unpaid  after 
the  death  of  the  widow,  the  land  was  resold,  under  section  4347,  and  A.  S.,  grantee  of 
one  of  the  heirs,  became  the  purchaser.  A.  S.,  being,  at  the  time  sale  was  made,  the 
owner  of  an  undivided  interest  in  Jthe  land,  by  purchase  from  one  of  the  heirs  at  law, 
could  not  by  purchase  at  such  sale  acquire  title  against  the  owner  of  an  undivided  in- 
terest by  another  of  the  children.  One  tenant  in  common  can  not,  by  purchasing  an 
outstanding  lien,  acquire  a  title  which  will  evict  his  co-tenant;  unless  in  such  case  as 
falls  within  some  exception  to  the  general  rule;  M'Pheeters  v.  Wright,  124-569. 

4346.  Terms  of  sale  —  Timber.  This  section  is  free  from  obscurity  and  ambiguity; 
there  is  no  room  for  construction  and  nothing  remains  but  to  enforce  it  as  it  is  written. 
The  words  are  "  and  deferred  payments  shall  be  regarded  as  part  of  the  congressional 
school  fund,"  and  "  shall  be  reported  as  such."  The  deferred  payments  go  in  to  the 
fund  and  are  pan  and  parcel  of  it.  This  section  provides  that  the  deferred  payments 
as  well  as  the  one-fourth  of  the  purchase  money  to  be  paid  in  advance  on  lands  set 
apart  to  the  school  fund  by  the  act  of  congress  and  sold  by  authority  of  the  legislature 
'*  shall  be  regarded  as  part  of  the  congressional  school  fund,"  and  the  county  is  charge- 
able with  interest  on  the  entire  amount  of  the  price  of  the  land.  The  default  of  a  pur- 
chaser of  the  land  in  paying  deferred  instalments  and  the  consequent  forfeiture  of  the 
land  to  the  school  fund  does  not  relieve  the  county  from  liability  for  interest  on  the 
entire  amount;  Board  etc.  v.  State,  ex  rel.,  120-442. 

4347.  Forfeiture  —  Resale.  A  forfeiture,  under  this  section,  does  not  operate  to 
divest  the  title  of  the  purchaser  to  the  real  estate;  it  simply  authorizes  the  state  to  sell 
the  real  estate  for  its  own  reimbursement;  the  surplus,  after  principal,  interest,  costs 
and  damages  are  paid,  to  be  paid  to  the  purchaser  of  the  land  or  his  legal  representa- 
tive. The  real  estate  returns  to,  or  falls  back  in  to,  the  possession  of  the  state,  to  be 
disposed  of,  for  the  benefit  of  the  school  fund,  the  mortgagor  or  his  grantee,  so  after 
the  lawful  charges  are  paid  the  surplus  goes  to  the  owner  foreclosed;  M'Pheeters  v. 
Wright,  124-561. 

A  forfeiture,  under  this  section,  on  a  failure  of  the  purchaser  of  school  lands  to  make 
payments,  does  not  divest  the  title  of  the  purchaser  to  the  real  estate.  It,  simply, 
authorizes  the  state  to  sell  the  real  estate  for  its  own  reimbursement;  the  surplus  is 
payable  to  the  purchaser;  M'Pheeters  v.  Wright,  124-576. 

4347a,  b.  Forfeiture  —  Sale  —  Proceeds,  disposal  of.  These  sections  (Act  of  1883 ; 
take  the  place  of  section  4347  and  relate  to  sales  of  congressional  township  lands; 
Board  etc.  v.  State,  ex  rel.,  122-342. 

4370.  Loan  —  Auditor's  duty.  An  action  to  secure  a  cancellation  of  a  school 
fund  mortgage  can  not  be  maintained  against  a  county  auditor  on  the  ground  that  the 
property  mortgaged  is  the  property  of  a  wife  executed  to  obtain  money  for  her  hus- 
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band.  The  mortgage  is  executed  to  the  state  and  the  auditor  is  not  a  party  in  interest, 
but  the  state  is  the  party  in  interest;  Crooks  v.  Ken  net  t,  1 11-347.  It  is  very  doubtful 
whether  a  married  woman  who  makes  the  statement  required  by  the  statute  in  order 
to  obtain  a  loan  from  the  school  fund,  can  defeat  a  mortgage  to  secure  such  loan  which 
she  joins  in  executing;  Snodgrass  v.  Morris,  123-426. 

4392.  Manner  of  sale.  In  the 'sale  of  mortgaged  premises  the  sale  is  made  under 
a  naked  power,  not  coupled  with  an  interest,  antf  the  auditor  is  bound  to  a  strict  ob- 
servance of  the  requirements  of  the  statute.  If  there  is  a  failure  to.  pursue  the  statu- 
tor)'  authority  there  is  no  valid  sale.  The  county  auditor,  then,  in  making  a  sale  of 
land  in  satisfaction  of  a  school  fund  mortgage  is  powerless  to  act  outside  of  the  statute 
or  to  sell  in  any  other  mode  than  in  that  which  is  prescribed.  It  is  not  a  question  of 
good  faith  but  of  power  and  the  law  presumes  injury  to  an  owner  if  the  statute  is  de- 
parted from,  wherefore  the  burden  is  cast  on  one  who  claims  title  under  such  a  sale 
to  show  that  the  statutory  requirements  have  been  complied  with.  So,  if  the  auditor, 
in  selling  less  than  the  whole  tract  mortgaged  —  it  not  being  an  in-lot  or  out-lot  in  a 
city  or  town  —  does  not  take  the  quantity  sold  out  of  the  north-westerly  corner  of  the 
tract,  but,  on  the.  contrary,  takes  it  from  another  and  entirely  distinct  portion  thereof, 
he  exceeds  his  power  and  the  sale  is  invalid.  If,  having  offered  the  property  for  sale 
in  the  manner  pointed  out  by  the  statute,  no  person  bids  the  amount  of  the  mortgage 
debt,  he  must  bid  the  property  in  for  the  use  of  the  fund  secured  by  the  mortgage; 
Haynesv.  Cox,  118-191. 

A  mortgage  to  secure  a  school  fund  loan  being  assumed  by  the  purchaser  of  the 
mortgaged  real  estate,  the  mortgagor,  to  whom  the  loan  was  made,  does  not,  by  a 
subsequent  purchase  of  the  real  estate,  at  a  sale  by  the  auditor  to  satisfy  the  mort- 
gage, acquire  the  property  divested  of  liens  for  taxes  asserted  by  the  city  in  which  the 
property  is  situated ;  Logan  sport  v.  M'Connell,  121-417. 

The  auditor,  on  making  a  sale  hereunder,  has  no  authority  to  take  payment  of  the 
mortgage  in  any  thing  other  than  money;  nor  has  he  authority  to  substitute  one 
debtor  for  another,  unless  by  cancelling  the  outstanding  mortgage  and  taking  another, 
according  to  law.  He  exercises  a  naked  statutory  authority  and  can  bind  the  county 
or  state  only  when  he  does  that  which  the  law  requires  in  the  mode  the  statute  pre- 
scribes; Logansport  v.  M'Connell,  121-418. 

4393.  Auditor's  bid.  Money  being  loaned  from  the  congressional  school  fund  if 
the  mortgagor  fails  to  pay  the  interest  for  several  years  and  during  those  years  the 
county  pays  the  amount  thereof  from  its  general  fund  and,  later,  the  mortgage  is 
foreclosed  and  the  land  bid  in  by  the  county  auditor,  on  account  of  the  school  fund, 
on  a  subsequent  sale  and  conveyance  of  the  land  to  a  third  person  the  school  fund  is 
entitled  only  to  the  principal  of  the  debt  or  loan  and  the  interest  thereon,  until  the 
county  shall  be  reimbursed  to  the  extent  of  the  interest  it  has  paid  to  the  fund  on  ac- 
count of  the  loan;  Board  etc.  v.  State,  ex  rel.,  122-334. 

4393-4.  Auditor's  bid  —  Sale  of  lands  bid  in.  Each  of  these  sections  provide 
for  the  sale  of  land  that  has  been  bid  in  on  account  of  the  school  fund;  section  4393 
for  sales  made  before  the  passage  of  the  act  of  1865,  and  section  4394  for  sales  made 
before  that  date.  In  the  section  first  cited  there  is  no  provision  as  to  the  demands  the 
sale  shall  be  made  to  satisfy;  but,  the  sale,  under  either  section,  is  made  to  pay  the 
same  debt,  claim  or  demand.  Section  4394  provides  that  the  sum  to  be  realized  is 
to  pay  interest,  damages  and  costs.  A  county  is  intrusted  with  the  school  fund  and 
it  is  charged  with  the  amount  which  it  receives.  If  loss  occurs  the  county  is  called  on 
to  make  the  loss  good.  If  a  borrower,  to  whom  the  fund  is  loaned,  fails  to  pay  the 
interest  as  it  falls  due,  the  county  is  bound  to  pay  it.  If  the  money  is  not  loaned  the 
county  is  chargeable  with  the  interest  thereon  and  must  pay  it.  It  was  not  the  intent 
of  the  constitution  that  the  obligation  of  the  county  should  extend  further  than  this 
and  that  the  school  fund  should  be  enhanced  at  the  expense  of  the  county;  but  only 
that  the  fund  should  be  preserved  intact  and  the  interest  be  annually  paid.  The  pro- 
vision in  section  4394,  in  respect  of  the  demands  to  satisfy  which  mortgaged  lands 
bid  in  for  the  state  shall  be  sold  applies,  also,  to  section  4393  ;  Board  etc  v.  State, 
ex  rel.,  122-341. 

ARTICLE  2— ADMINISTRATION. 

44^24.  County  superintendent.  This  section  requires  the  township  trustees  of  the 
several  townships  in  each  county  to  meet  at  the  auditor's  office  of  their  respective 
counties  on  the  first  Monday  of  June,  1873,  and  biennially  thereafter,  for  the  pur- 
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pose  of  appointing  a  county  superintendent  etc.  While  the  section  makes  it  the 
duty  of  the  trustees  to  meet  at  the  time  and  place  fixed  and  appoint  a  county  super- 
intendent, the  manner  of  making  the  appointment  and  the  number  of  trustees  who 
shall  be  competent  to  exercise  the  power,  are  in  no  manner  fixed  by  this  statute. 
Other  statutes  and  the  settled  rules  of  law,  which  regulate  the  conduct  of  similar 
bodies,  under  like  circumstances,  must  be  looked  to  for  the  purpose  of  ascertaining 
the  number  of  trustees  authorized  in  any  given  case  to  execute  the  power  conferred  in 
the  statute.  This  is  settled  by  section  240,  "  words  importing  joint  authority  to  three 
or  more  persons  shall  be  construed  as  authority  to  a  majority  of  such  persons,  unless 
otherwise  declared  in  the  law  giving  such  authority;"  State,  ex  rel.  v.  Laughlin,  1 13-81. 

The  election  of  county  superintendent  of  schools  being  vested  by  law  in  the  town- 
ship trustees,  one  of  such  trustees  can  not  lawfully  vote  for  .himself  for  that  office. 
A  vote  so  cast  is  contrary  to  public  policy  and  is  utterly  illegal;  Hornung  v.  State, 
ex  rel.,  116-462. 

Township  trustees  met  at  the  time  specified  by  this  statute  to  appoint  a  county  su- 
perintendent of  public  schools  to  succeed  W.,  who  was  the  incumbent  of  the  office 
on  that  day.  Several  votes  were  had  until  upon  a  balloting  one-half  of  the  trustees 
voted  for  E.  and  the  other  half  of  the  trustees  voted  blank  ballots.  A  resolution  was 
then  offered  declaring  the  appointment  of  E.,  and  on  this  there  was  a  tied  vote.  The 
county  auditor  thereupon  gave  a  casting  vote  in  favor  of  the  resolution  and  a  certifi- 
cate of  election  in  favor  of  E.  W.  sued  out  a  writ  of  quo  warranto,  claiming  that  no 
successor  had  been  elected  to  the  office  he  held  and  that  he  was  entitled  to  hold  over. 
The  election  of  E.  was  void,  for  reason  (1)  that  the  trustees  must  determine,  without 
dictation  of  the  auditor,  the  manner  in  which  the  election  of  the  superintendent  shall 
be  held.  The  action  of  the  auditor  in  assuming  to  give  in  a  casting  vote  on  the 
adoption  of  the  resolution  was  unwarranted  dictation.  (2}  Under  this  section,  the 
vote  taken  on  the  adoption  of  the  resolution  did  not  constitute  a  tied  vote  authorizing 
the  auditor  to  give  a  casting  vote.  There  could  be  no  election  under  such  resolu- 
tion unless  a  quorum  of  all  the  trustees  being  present  a  majority  of  such  trustees  voted 
therefor;  State,  ex  rel.  v.  Edwards,  114-583. 

Where  the  trustees  met  and  organized  on  the  day  prescribed  by  law,  for  the  election 
of  a  county  superintendent,  and  adjourned  over  to  the  following  day,  and  at  the  time 
to  which  the  adjournment  was  had  five  only  attended  the  meeting  —  the  whole  num- 
ber of  trustees  being  ten — and  the  five  present  voted  for  a  superintendent,  the  au- 
ditor was  without  right  to  give  a  casting  vote,  there  being  no  quorum  of  the  township 
trustees  present.  Such  an  election  can  not  be  made  unless  a  quorum  of  the  trustees 
be  present  and  the  auditor  can  not  be  counted  to  make  a  quorum;  State,  ex  rel.,  v. 
Porter,  113-79. 

The  township  trustees  of  the  county  numbered  eight ;  they  met  at  the  county 
auditor's  office,  pursuant  to  this  section,  for  the  purpose  of  electing  a  county  super- 
intendent. An  irregular  organization  was  effected,  the  irregularity  consisting  in  the 
fact  that  the  county  auditor  cast  a  deciding  vote  on  the  question  of  the  election  of 
chairman.  One  trustee  moved  that  one  D.  be  appointed  county  superintendent  for 
the  two  years  next  ensuing.  Four  trustees  voted  affirmatively  on  the  motion,  four 
entered  protest  against  the  course  pursued  and  declined  to  vote.  The  chairman  an- 
nounced a  tie,  the  auditor  voted  in  the  affirmative,  and  the  chairman  declared  that  D. 
was  elected.  Afterward  D.  filed  his  bond,  otherwise  qualified  and  entered  into  posses- 
sion of  the  office.  D.  was  elected.  There  was  a  quorum  convened;  he  received  the  vote 
of  all  those  present  who  voted,  which  was  a  majority  of  the  number  necessary  to  consti- 
tute a  quorum,  and  he  received  the  necessary  number  without  the  vote  of  the  auditor, 
who  would  only  be  entitled  to  vote  in  case  of  a  tie ;  State,  ex  rel.  v.  Dillon,  125-67. 

4438-9,  4444-6.  Towns  and  cities.  Construing  these  general  statutory  provis- 
ions in  connection  with  the  incidental  powers  of  corporations  as  to  the  making  of 
suitable  rules,  regulations,  by-laws  or  ordinances  for  their  own  government  and  for 
the  government  of  those  over  whom  such  corporations  may  have  jurisdiction  or  con- 
trol, the  various  school  boards  and  other  educational  authorities  of  the  state  have 
the  power  to  adopt  appropriate  rules  and  regulations  for  the  government  of  the 
schools  under  their  control  and,  when  so  adopted,  such  rules  are  analogous  to  by-laws 
and  ordinances  and  are  tested  by  the  same  general  principles.  This  does  not  imply 
that  all  the  rules,  orders  and  regulations  for  the  discipline,  government  and  manage- 
ment of  the  schools  shall  be  made  a  matter  of  record  by  the  school  board,  or  that 
every  act,  order  or  direction  affecting  the  conduct  of  such  schools  shall  be  authorized 
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or  confirmed  by  a  formal  vote.  Any  reasonable  rule  adopted  by  a  superintendent,  or 
a  teacher  merely,  not  inconsistent  with  some  statute  or  some  other  rule  prescribed  by 
higher  authority,  is  binding  on  the  pupils;  Fertich  v.  Michener,  m-481. 

4444.  General  duties.  A  township  trustee  has  no  power,  by  any  form  of  obliga- 
tion, to  bind  the  corporation  of  which  he  is  the  agent  or  trustee,  by  contract,  for 
school  supplies,  unless  supplies  suitable  and  reasonably  necessary  have  been  actually 
delivered  to  and  received  by  the  township;  State,  ex  rel.  v.  Hawes,  112-326.  Therefore, 
a  township  is  not  liable  on  a  certificate  issued  by  its  trustee  for  school  supplies  con- 
tracted for  by  him  for  future  delivery,  which  supplies,  although  suitable,  are  not 
needed  in  the  township  schools  and  which  the  township  refuses  to  accept.  Moreover, 
in  such  a  case  the  delivery  of  the  goods  contracted  for  to  a  railroad  company  by  the 
vendor  is  not  such  a  delivery  as  is  required  to  constitute  a  liability  of  the  school 
township  on  a  contract  made  by  its  trustee  without  any  authority.  Liability  in  such 
case  can  be  based  only  on  an  actual  acceptance  and  appropriation  of  the  articles  con- 
tracted for;  Boyd  v.  Mill  Creek  etc.,  1 14-21 1. 

A  township  trustee  can  not  contract  a  debt  for  school  supplies  unless  supplies 
suitable  and  reasonably  necessary  for  the  township  have  been  actually  delivered  to 
and  accepted  by  the  township;  State,  ex  rel.  v.  Hawes,  112-327. 

All  persons  who  deal  with  a  trustee  of  a  school  township  are  charged  with  notice 
of  the  scope  of  his  authority  and  that  he  can  bind  his  township  only  by  such  con- 
tracts as  the  statute  authorizes.  Such  a  trustee  has  no  authority  under  this  section — 
or  under  any  other  law  of  this  state —  to  purchase,  at  the  expense  of  the  township, 
text  books  for  the  use  of  pupils  attending  the  public  schools  of  the  township.  It  is 
going  to  the  very  border  line  to  construe  this  section  as  authorizing  the  purchase  of 
maps,  charts  and  other  like  articles  and  apparatus  and  books  of  reference,  but  no  per- 
son being  required  to  furnish  such  common  property,  they  can  only  be  supplied  by 
the  trustee;  Honey  C  S.  Tp.  v.  Barnes,  1 19-21 5. 

4446.  Joint  graded  schools.  This  section  authorizes  the  trustees  of  two  or  more 
distinct  municipal  corporations  for  school  purposes,  to  establish  joint  graded  schools. 
It  further  empowers  them  to  purchase  suitable  grounds  for  such  schools  and  to  erect 
suitable  buildings  thereon,  the  title  to  such  property  to  vest,  jointly,  in  the  corpora- 
tions establishing  such  graded  schools.  The  statute  constitutes  the  trustees  the 
judges  of  the  propriety  and  advisability  of  establishing  such  schools  and  of  purchas- 
ing real  estate  for  that  purpose;  wherefore,  in  an  action  on  a  note  given  for  the  pur- 
chase money  of  land  by  the  trustees  of  two  townships  for  the  purposes  of  a  joint 
graded  school  the  advisability  or  necessity  of  the  school  at  the  time  of  the  purchase 
can  not  be  inquired  into.  The  purchase  would  be  valid  and  binding  although  the 
purpose  of  establishing  and  conducting  the  school  should  afterward  be  abandoned. 
So,  also,  if  a  trustee  had  a  fraudulent  purpose  in  purchasing  the  property,  if  the  sale 
was  made  in  good  faith  by  the  vendor  and  the  property  was  taken  possession  of  by 
the  township  and  retained,  a  recovery  on  the  note,  for  the  purchase  money,  can  not 
be  defeated;  Craig  S.  Tp.  v.  Scott,  124-74. 

This  section  stands  alone  as  to  the  subject  to  which  it  relates.  In  construing  it 
courts  are,  of  necessity,  confined  to  the  phraseology  which  has  been  employed  to 
convey  knowledge  of  the  legislative  intention.  Construed  from  this  point  of  view 
the  evident  intention  was  that  the  school  trustees  shall  act  as  individual  trustees  and 
not  as  a  unit  represent  their  respective  corporations,  in  establishing  *•  graded  schools, 
or  such  modifications  of  them  as  may  be  practicable,  and  provide  for  admitting  in  to 
the  higher  departments  of  their  graded  schools,  from  the  primary  schools  of  their 
corporations,  such  pupils  as  are  sufficiently  advanced  for  such  admission."  So  that 
a  majority  of  the  whole  board  of  trustees,  whether  such  majority  comes  from  one 
corporation  entirely  or  from  the  different  corporations  interested,  shall  have  power 
to  transact  any  and  all  business  relating  to  such  joint  graded  school.  This  does  not 
overlook  the  provision  of  the  clause  of  the  section  that  the  title  to  the  property  ac- 
quired for  such  school  use  shall  vest  jointly  in  the  corporations  establishing  the 
school.  The  money  is  furnished  by  the  respective  corporations,  the  property  belongs 
to  them  and  the  title  should  be  held  by  them.  This,  however,  indicates  nothing  as 
to  the  management  of  the  affairs  of  the  school,  which  in  no  degree  depends  on  the 
fact  as  to  the  tenure  of  the  title  to  the  property  of  the  school  house;  Han.  S.  Tp.  v. 
Gant,  125-560. 

7691*  Commissioners  on  text  books  —  Duties.  This  statute  is  not  within  the  con- 
stitutional provision  directed  against  monopolies.     It  designates  as  the  standard  for 
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the  guidance  of  the  state  board  of  education  certain  books,  requires  that  the  books 
furnished  for  the  use  of  the  school  shall  be  equal  in  merit  to  those  named,  requires  the 
board  to  advertise  for  proposals  to  furnish  the  books  in  each  of  the  five  large  cities  of 
the  nation  and  requires  the  board  to  award  the  contract  to  the  lowest  bidder.  The  ob- 
ject, as  shown  by  the  whole  act,  is  to  secure  books  for  the  public  schools,  by  means 
of  open  competition  after  full  notice.  There  is  no  exclusion  of  bidders,  no  limitation 
of  the  right  to  furnish  school  books  to  any  class;  on  the  contrary,  all  who  are  prepared 
to  supply  such  books  as  the  statute  makes  the  standard  are  invited  to  compete.  No 
special  privilege  is  given  to  any  one,  no  right  denied  to  any  one,  for  all  are  invited  to 
enter  the  field  as  competitors;  State,  ex  rel.  v.  Haworth,  122-470;  Board  etc.  v.  John* 
son,  124-148. 

7700.  County  superintendents'  special  bond.  Under  this  section  all  county  su- 
perintendents of  schools  elected  after  the  passage  of  the  act  must  file  a  special  bond 
within  thirty  days  after  their  election.  Superintendents  who  were  elected  prior  to  the 
time  the  statute  took  effect  were  allowed  thirty  days  after  the  issue  of  the  governor's 
proclamation  in  which  to  file  such  bond,  but  only  they.  It  does  not,  however,  result  that 
a  superintendent  lost  bis  title  to  the  office  to  which  he  was  elected  and  into  which  he  had 
been  inducted  by  failing  to  file  such  bond.  Statutes  requiring  official  bonds  to  be  filed 
within  a  designated  time  are  directory  —  not  mandatory — and  unless  the  filing  of  the 
bond  within  a  limited  time  is,  by  the  statute,  made  a  condition  precedent  to  the  right 
to  the  office,  the  failure  to  file  it  within  the  time  prescribed  will  not  work  a  forfeiture 
of  the  right  to  the  office  or  create  a  vacancy.  So,  where  an  officer  is  rightfully  in  office 
and  there  is  a  fair  question  as  to  the  time  within  which  he  is,  by  law,  directed  to  file  a 
special  bond,  in  order  to  entitle  him  to  continue  in  office,  in  respect  of  whether  it  be- 
gins to  run  from  the  date  of  his  election  or  on  the  happening  of  a  future  event  —  in 
this  case  the  issuance  of  the  governor's  proclamation  —  and  he  files  a  bond  within  the 
time  designated  after  such  event  does  happen,  a  declaration  that  he  has  vacated  the 
office,  made  without  a  hearing,  does  not  oust  him;  Board  etc.  v.  Johnson,  124-149. 

June  3,  1889,  J.  was  elected  a  county  superintendent  of  public  schools,  for  the  term 
of  two  years;  he  qualified  June  14.  June  20  the  board  of  county  commissioners  de- 
clared the  office  vacant  because  of  the  failure  of  J.  to  file  the  special  bond  required  by 
this  section.  August  12,  1889,  J.  presented  the  required  bond,  but  the  board  refused 
to  accept  it.  J.  continued  to  discharge  the  duties  of  the  office,  but  the  commissioners 
rejected  his  claim  for  compensation.  During  September,  1889,  the  board  appointed 
C.  to  the  office;  he  accepted  and  qualified.  J.  appealed  from  the  decision  of  the 
board  to  the  circuit  court  in  respect  of  its  refusal  to  act  on  and  accept  his  bond,  as 
stated,  and  judgment  was  rendered  in  his  favor.  The  rejection  of  the  bond  operated 
to  bring  in  question  the  right  to  the  office  held  by  J.  and  the  board  did  declare  the  of- 
fice vacant.  This  question  of  whether  the  office  was  or  was  not  vacant  is  a  judicial 
question  and  an  appeal  lies;  Board  etc.  v.  Johnson,  124-146. 

T.  was  elected  county  superintendent  of  schools,  in  Warrick  county,  by  the  trus- 
tees of  the  townships  of  the  county  June  3,  1889.  He,  immediately,  filed  his  official 
bond,  which  was  approved  by  the  county  auditor,  subscribed  the  oath  of  office  and  en- 
tered on  the  discharge  of  the  duties  thereof.  He  did  not  file  the  bond  required  by 
this  statute,  acting  under  the  belief  that  it  was  not  necessary  to  file  such  bond  until 
after  the  governor  of  the  state  should  issue  his  proclamation,  as  provided  for  in  this 
section.  The  proclamation  was  issued  July  29,  18S9,  and  August  9,  1889,  he  tendered 
to  the  board  of  county  commissioners  a  sufficient  bond,  complying  with  the  terms  of 
this  section,  and  demanded  its  approval,  which  was  refused.  He  instituted  suit,  to 
compel,  by  writ  of  mandate,  the  approval  of  the  bond  so  tendered.  Having  been  duly 
elected  and  having  qualified  and  being  in  the  possession  of  the  office  discharging  its 
duties  no  collateral  attack  can  be  made  on  his  title  to  the  office.  The  certificate  of 
election  issued  to  him  and  his  qualification  as  county  superintendent  bar  all  inquiry 
into  his  right  to  hold  the  office,-  except  in  a  direct  proceeding  for  that  purpose  (Par- 
mater  v.  State,  ex  rel.,  102-90).  It  follows  that  an  answer  alleging  that  T.  was  elected 
by  means  of  a  corrupt  agreement  entered  into  between  the  county  auditor  and  T.  is 
bad;  State,  ex  rel.  v.  Board  etc.,  124-554. 

ARTICLE  7  — SCHOOLS  AND  SCHOOL  HOUSES. 

4617.  Site  for  school  house.  The  policy  of  the  school  law  is  to  leave  the  question 
as  to  the  location  of  a  township  school  house  and  the  acquisition  of  land  for  school 
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house  purposes  to  the  township  trustee.  The  statute  does  not  provide  for  the  trial  of 
any  such  question  on  an  application  of  the  trustee  to  acquire  land  on  which  to  erect  the 
house.  By  the  statute  the  method  of  trying  such  Questions  is  by  appeal  to  the  county 
superintendent;  Braden  v.  M'Nutt,  1 14-2 15. 

ARTICLE  10  —  GENERAL  PROVISIONS. 

4637.  Appeals  from  township  trustees.  On  an  application  by  the  trustee  to  a 
circuit  court,  for  an  order  to  acquire  land  for  school  house  purposes,  questions  as  to 
the  location  of  the  house  are  not  in  issue.  Such  questions  are  to  be  tried  only  by 
appeal  to  the  county  superintendent,  under  this  section;  Braden  v.  M'Nutt,  1 14-21 5. 
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Chapter  53. 
EDUCATION -STATE  NORMAL  SCHOOL. 

SBC  I  SBC* 

77S3*    Fund,  how  made  up.  |  7754.    Emergency. 

An  Act  to  amend  section  one  (x)  of  an  set  entitled  "An  set  to  amend  section  4  of  sn  set  (entitled  an  set 
to  amend  sn  set  entitled  'An  set  to  create  s  State  Normal  School,  and  declaring  an  emergency,'  ap- 


p.  3x1. 

7753-  [45561  Fund,  how  made  up.  Sec.  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  section  4  of  the  above  en- 
titled act  be  amended  to  read  as  follows:  The  superintendent  of  public 
instruction  shall,  in  his  next  apportionment  of  school  revenue  for  the  state, 
deduct  fifteen  thousand  dollars ;  and  semi-annually  thereafter  he  shall  de- 
duct the  same  amount,  which  shall  be  set  apart  and  be  known  as  the  normal 
school  fund.  These  moneys  shall  be  paid  out  only  on  the  warrant  of  the 
auditor  of  state,  drawn  upon  the  order  of  the  board  of  trustees  of  said 
normal  school. 

7754.  Emergency-  §  2.  Whereas  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act.  it  shall,  therefore,  take  effect  and  be  in  force 
from  and  after  its  passage. 
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Chapter  54. 
EDUCATION -INDIANA  UNIVERSITY. 


SBC. 
7755- 
7756. 
7757. 
7758. 
7759- 
7760. 


University  trustees— Election. 
Election  of  189 1 . 
Elections,  1893, 1894. 
Alumni,  registration  of. 
Nominations  by  alumni. 
Alumni — Annual  conclave. 


7761.  Alumni,  vote  of — Mode  —  Effect. 

7763.  Repealing  clause. 

7763.  Emergency. 

7764.  Land,  sale  authorized. 

7765.  Emergency. 


An  Act  entitled  "An  act  prescribing  the  number  of  trustees  of  the  Indiana  University  and  the  manner 
of  their  election,  and  declaring  an  emergency."  [Approved  and  in  force  March 3, 1891;  S.,  1891, 
P  65. 

7755.  University  trustees — Terms  expire,  when  —  Election. 

Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
the  trustees  of  Indiana  University  shall  hereafter  be  elected  for  such  terms 
of  service,  and  in  such  manner  as  is  herein  provided,  and  the  terms  of  ser* 
vice  of  the  trustees  now  in  office,  and  of  those  hereafter  elected,  shall  ex- 
pire on  the  first  day  of  July  of  the  year  in  which  such  terms  are  to  end. 

7756.  Election  of  1891.  §  2.  Successors  to  three  trustees  whose  terms 
of  service  expire  in  the  year  eighteen  hundred  and  ninety-one  (1891)  shall 
be  elected  by  the  alumni  of  the  university  at  the  college  commencement  of 
the  year  1891  ;  one  of  the  trustees  so  elected  shall  serve  for  one  year,  one 
for  two  years,  and  one  for  three  years.  At  the  first  meeting  of  the  board 
of  trustees  after  July  1,  1891,  the  several  terms  of  service  of  such  three 
trustees  shall  be  determined  by  lot.  At  the  annual  commencement  of  the  year 
in  which  their  terras  expire  successors  to  such  three  trustees  shall  be  elected 
by  the  alumni  of  the  university,  each  to  serve  for  three  years.  When  vacancies 
in  the  board  of  trustees  arise  from  the  death,  resignation,  removal  from  the 
state,  expiration  of  term  of  service,  or  otherwise,  of  any  of  the  three  trus- 
tees to  be  elected  in  1 891,  or  of  any  of  their  successors,  such  vacancies 
shall  be  filled  by  the  alumni. 

7757.  Elections  of  1893,  1894 — Vacancies.  §  3.  Successors  to  the 
two  trustees  whose  terms  of  service  expire  in  1893  shall  be  elected  by  the 
state  board  of  education  and  one  of  such  two  successors  shall  be  elected  for 
a  term  of  two  years,  and  the  other  for  a  term  of  three  years.  Successors 
to  the  three  trustees  whose  terms  expire  in  1894  shall  be  elected  by  the 
state  board  of  education,  one  for  a  term  of  two  years,  and  the  other  two 
trustees  for  terms  of  three  years.  Successors  to  the  five  trustees  herein 
provided  to  be  elected  by  the  state  board  of  education,  shall  be  elected  by 
said  state  board  of  education,  each  trustee  so  elected  to  serve  for  three 
years  :  Provided,  that  trustees  elected  by  the  alumni  or  the  state  board  of 
education,  to  fill  vacancies  caused  otherwise  than  by  expiration  of  terms 
of  service,  shall  be  elected  for  such  unexpired  terms  only.  When  vacancies 
in  the  board  of  trustees  arise  from  the  death,  resignation,  removal  from  the 
state,  expiration  of  term  of  service,  or  otherwise,  of  any  of  the  five  trustees 
or  their  successors  herein  provided  to  be  elected  by  the  state  board  of  edu- 
cation, such  vacancies  shall  be  filled  by  said  state  board  of  education* 
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7758.  Alumni  constituted,  how  —  Registry  of.  §  4.  A  registry  of 
the  name  and  address  of  each  alumnus  of  Indiana  University  residing  in  the 
state  of  Indiana  shall  be  kept  by  the  librarian  of  said  university,  who  shall 
correct  such  addresses  when  notified  by  the  alumni  so  to  do.  The  alumni 
of  the  university  shall  be  those  persons  who  have  been  awarded  and  on 
whom  have  been  conferred  any  of  the  following  degrees  :  Bachelor  of  Arts 
(A.  B.),  Bachelor  of  Letters  (B.  L.),  Bachelor  of  Science  (B.  S.),  Bachelor 
of  Philosophy  (B.  Ph.),  Bachelor  of  Laws  (LL.  B.),  Master  of  Arts  (A* 
M.),  Master  of  Science  (M.  S.),  Doctor  of  Philosophy  (Ph.  D.)« 

7759*  Nomination  by  alumni.  §  5.  Any  ten  or  more  alumni  may  file 
with  the  librarian  of  the  university,  on  or  before  the  first  day  of  April  in 
each  year,  a  written  nomination  for  the  trustee  or  trustees  to  be  elected  by 
the  alumni  at  the  next  college  commencement.  Forthwith  after  such  first 
day  of  April  a  list  of  all  such  candidates  shall  be  mailed  by  said  librarian 
to  each  alumnus  at  his  address. 

7760.  Alumni — Annual  meeting.  §  6.  The  annual  meeting  01  the 
alumni  for  the  election  of  trustees  shall  be  held  at  the  university  on  the 
Tuesday  before  the  annual  commencement  day  of  the  said  university,  at 
the  hour  of  nine  o'clock  a.  m.,  at  which  meeting  a  trustee  shall  be  elected 
to  serve  for  three  years  from  the  first  day  of  July  of  such  year,  and  any 
trustee  or  trustees  which  the  alumni  may  be  entitled  to  elect  to  complete 
any  unexpired  term  or  terms. 

7761.  Alumni's  vote  —  Mode  of  casting — Effect.  §7.  Eachamm- 
nus,  resident  in  the  state  of  Indiana,  may  send  to  said  librarian,  over  his 
signature,  at  any  time  before  the  meeting  of  the  alumni  for  the  election  of 
such  trustee  or  trustees,  the  vote  for  such  trustee  or  trustees  which  he  would 
be  entitled  to  cast  if  personally  present  at  such  meeting,  which  vote  such 
librarian  shall  deliver  to  such  meeting  to  be  opened  and  counted  at  said 
election,  together  with  the  votes  of  those  who  are  personally  present ;  but 
no  person  shall  have  more  than  one  vote.  The  person  or  persons  having 
the  highest  number  of  votes  upon  the  first  ballot  shall  be  declared  the  trus- 
tee or  trustees,  according  as  there  may  be  one  or  more  than  one  trustee  to 
be  elected:  Provided,  the  votes  received  by  said  person  or  by  each  of  said 
persons,  are  at  least* fifty  per  cent,  of  all  the  votes  cast.  Otherwise,  the 
alumni  personally  present  at  said  meeting  shall,  from  the  two  having  the 
highest  pluralities  elect  a  trustee,  unless  their  pluralities  shall  aggregate 
less  than  fifty  per  cent,  of  the  votes  cast,  in  which  case  there  shall  be  in- 
cluded in  the  number  of  those  to  be  voted  for,  so  many  of  those  coming 
after  such  two  highest  in  order  of  pluralities  as  will  bring  the  aggregate  of 
such  pluralities  of  those  to  be  voted  for  to  fifty  per  cent,  of  the  votes  cast. 

7702.  Repealing  clause.  §  8.  All  laws  and  parts  of  laws  in  conflict 
with  this  act  are  hereby  repealed. 

7763.  Emergency.  §  9.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act,  the  same  shall  be  in  full  force  and  effect 
from  and  after  its  passage. 

An  Act  to  empower  the  board  of  trustees  of  Indiana  University  to  sell  and  convey  certain  tanas  in  the 
state  of  Iowa  and  declaring  an  emergency.    [Approved  and  in  force  March  9, 1889;  S.,  1889,  p.  355. 

7764.  Sale  of  land  authorized.  Whereas,  Indiana  University  is  the 
owner  of  a  quarter  section  of  land,  situated  in  Ringgold  county  in  the  state 
of  Iowa,  which  is  unimproved  and  yields  no  income,  and  which,  except  for 
doubts  existing  as  to  whether  the  board  of  trustees  of  said  institution  have 
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the  legal  authority  to  sell  and  convey  the  same,  could  be  advantageously 
sold,  therefore:  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State 
of  Indiana,  That  the  board  of  trustees  of  the  Indiana  University  be  and 
they  are  hereby  authorized  and  empowered  to  sell,  for  the  best  price  ob- 
tainable, and  by  their  president  and  secretary,  under  the  seal  of  the  univer- 
sity, to  convey  to  the  purchaser  or  purchasers  the  said  quarter  section  of 
land  in  Ringgold  county  in  the  state  of  Iowa,  now  owned  by  said  university. 
7765.  Emergency.  §  2.  An  emergency  exists  for  the  immediate  tak- 
ing effect  of  this  act;  the  same  shall  be  in  force  from  and  after  its  passage. 
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Notes  to  Chapter  54. 
EDUCATION -INDIANA  UNIVERSITY. 

4600.  Interest.  This  section  requiring  that  the  auditor  of  state  shal.  require  the 
payment  of  seven  per  cent,  interest  on  loans  of  the  university  fund  (§  4696)  is  not  re- 
pealed by  the  later  act  of  1879  (§  6206),  fixing  the  rate  of  interest  on  public  funds  at 
eight  per  cent.  The  legal  status  of  the  state  university  being  that  of  a  technically 
private  —  or,  at  most,  a  quasi  public  —  corporation,  the  university  fund,  of  which  ft 
is  the  sole  beneficiary,  is  not  a  "  public  fund  "  within  the  intent  of  the  law;  State, 
ex  rel.  v.  Carr,  11 1-335. 

4648.  Bolt  for  wasU.  A  county  auditor  is  authorized,  by  this  section,  to  institute 
an  action  in  the  name  of  the  state,  for  the  use  of  the  university,  when  there  has  been 
a  sale  of  any  of  the  land  selected  by  the  governor,  in  accordance  with  the  provisions 
of  the  act  of  congress,  of  February  23,  1854,  to  create  a  fund  for  the  use  of  the  univer- 
sity, to  recover  any  waste  committed  in  case  of  a  forfeiture  by  the  purchaser.  In  such 
an  action  an  allegation  of  complaint  charging  the  ownership  of  the  land  to  be  in  the 
trustees  of  the  university,  will  be  construed  to  mean  that  such  trustees  occupy  such 
relation  to  the  land  as  is  designated  by  the  statute,  which  defines  the  duties  of  the 
board  of  trustees  in  relation  to  such  land,  prescribes  their  relation  and  inhibits  their 
•ownership  of  the  title  thereto.  This  statute  does  not  authorize  a  recovery,  for  waste, 
against  a  purchaser  of  university  lands,  unless  he  committed  the  waste,  or  unless  the 
acts  complained  of  were  performed  with  his  knowledge  or  assent.  So,  where  such 
land  is  purchased  by  G.and  W.,  and  the  evidence  shows  the  waste  to  have  been  com- 
mitted entirely  by  G.,  and  there  is  an  absence  of  all  evidence  to  indicate  that  W.  was 
either  a  party  to  or  had  knowledge  of  the  waste,  a  recovery  can  not  be  sustained 
against  him;  State,  ex  rel.  v.  Gramelspracher,  126-399. 
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Chapter  55. 
EDUCATION -PURDUE  UNIVERSITY. 


SEC. 

7766.  Officers  —  Treasurer's  bond — Duties . 

7767.  Emergency. 

7768.  County  institutbs. 

7769.  Institutes,  held  when. 


SBC. 

7770.  Appropriation. 

7771.  Donations  etc.,  receipt  of. 
7773.  Emergency. 

7773*  Agricultural  experiment  station. 


An  Act  to  amend  section  four  (4)  of  an  act  fixing  the  number  of  the  trustees  of  the  Purdue  University* 
describing  the  manner  of  their  appointment  providing  for  the  organization  of  said  board,  and  re- 
pealing all  laws  in  conflict  with  the  provisions  of  this  act,  approved  March  9, 1875.  [Approved 
and  in  force  February  26,  1891;  S.,  1891,  p.  34. 

7766.  [4674J  Officers  —  Treasurer's  bond  —  Duties.  Sec.  i.  Be 
it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  section  four 
(4)  of  an  act  entitled  "An  act  fixing  the  number  of  the  trustees  of  the  Purdue 
University,  prescribing  the  manner  of  their  appointment,  providing  for  the 
organization  of  said  board,  and  repealing  all  laws  in  conflict  with  the  pro- 
visions of  this  act,"  approved  March  9,  1875,  be  and  the  same  is  hereby 
amended  as  follows:  §  4.  Said  trustees  shall,  at  their  first  meeting  after  their 
appointment,  and  every  two  years  thereafter  choose  a  president  of  said  board, 
and  they  shall  at  such  meeting  and  every  two  years  thereafter,  and  whenever 
a  vacancy  occurs,  elect  by  ballot  a  secretary  and  treasurer,  neither  of  whom 
shall  be  a  member  of  the  board,  whose  compensation  shall  be  fixed  by 
the  trustees.  The  said  treasurer  shall  give  such  bond  to  the  state  of  Indi- 
ana, in  any  sum  not  less  than  fifty  thousand  dollars,  for  the  faithful  execu- 
tion of  his  trust,  with  sufficient  sureties,  as  said  trustees  may  require;  and 
he  shall  receive,  take  charge  of  and,  under  the  direction  of  said  trustees, 
manage  all  stocks  and  funds  belonging  to  said  university. 

7767.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore  the  same  shall  be  in  force  from  and 
after  its  passage. 

An  Act  to  encourage  the  study  of  agriculture,  horticulture,  economic  entomology  and  agricultural 
chemistry;  providing  for  county  institutes;  prescribing  the  duties  of  trustees  and  faculty  of  Purdue 
University  in  connection  therewith  and  making  an  appropriation  therefor.  [Approved  March  9, 
x88q  ;  in  force  May  zo,  1889 ;  S.,  1889,  p.  273. 

7768.  Committee  of  experimental  agriculture— County  in- 
stitutes. Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  In- 
diana, That  it  is  hereby  made  the  duty  of  the  committee  of  experimental 
agriculture  and  horticulture  of  the  board  of  trustees,  together  with  the 
faculty  of  the  school  of  agriculture  of  Purdue  University,  to  appoint,  be- 
fore November  ist  of  each  year,  suitable  persons  to  hold  in  the  several 
counties  of  this  state,  between  the  ist  day  of  November  and  the  ist  day 
of  April  of  each  year,  county  institutes  for  the  purpose  of  giving  to  farmers 
and  others  interested  therein  instructions  in  agriculture,  horticulture,  agri- 
cultural chemistry  and  economic  entomology. 

7769.  Institutes,  when  held.  §  2.  Such  institutes  shall  be  held  at 
such  times  and  places  as  said  committee  and  faculty  may  determine,  and 
under  such  rules,  regulations  and  methods  of  instruction  as  they  may  pre* 
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scribe:  Provided,  however \  that  such  institutes  shall  be  so  conducted  as  to 
give  those  attending  the  results  of  the  latest  investigations  in  theoretical 
and  practical  agriculture  and  horticulture. 

7770.  Appropriation  —  Expenditure  of.  §3.  For  the  purpose  of 
carrying  out  the  provisions  of  this  act,  paying  the  salaries  of  instructors 
and  other  necessary  expenses,  the  sum  of  five  thousand  dollars  is  hereby 
appropriated,  to  be  expended  under  the  direction  of  the  said  committee  of 
said  board  of  trustees,  and  they  shall  annually  report  such  expenditures 
and  th^  purposes  thereof  to  the  governor. 

An  Act  to  authorize  the  trustees  of  Purdue  University  to  accept  donations,  gifts  or  bequests  for  the 
purpose  of  establishing  an  institution  of  technology  or  other  special  school  and  to  make  contracts 
accepting  donations,  gifts  and  bequests  therefor  and  declaring  an  emergency.  [Approved  and  La 
force  March  9, 1889;  SM  1889,  p.  351. 

7771.  Donations  etc.  may  be  accepted— Condition.  Sec.  i.  Be 
it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  whenever  any 
individual  or  individuals  shall  give,  donate  or  bequeath  a  sum  of  money,  or 
other  valuable  property,  for  the  purpose  of  establishing  an  institute  of  tech- 
nology or  other  special  schools  in  connection  with  Purdue  University  in  and 
on  the  grounds  of  said  university,  the  trustees  of  said  university  are  hereby 
authorized  and  empowered  to  accept  such  donation,  gift  or  bequest  for  and 
on  behalf  of  the  state  of  Indiana  for  such  institute  on  such  terms  as  may  be 
agreed  upon  by  and  between  such  trustees  and  said  donor  or  donors  or  de- 
visior  [devisor]  ;  and  the  said  trustees  are  hereby  authorized  to  establish, 
maintain  and  operate  such  an  institute  in  connection  with  Purdue  Univer- 
sity: Provided^  that  such  institute  of  technology  shall  be  freely  open  to 
students  upon  the  same  terms  upon  which  Purdue  University  is  open  to 
students.  And,  proinded,  that  nothing  in  this  act  shall  enable  or  authorize 
said  trustees  to  make  any  contract  with  said  donor  or  donors  by  which  any 
debts  shall  be  created  beyond  or  above  current  legislative  appropriations  to 
the  university.  And,  provided,  further,  that  the  terms  upon  which  such  do- 
nations are  received  and  accepted  shall  not  be  effective  unless  the  same  are 
indorsed  and  approved  by  the  governor  of  the  state  of  Indiana. 

7772-  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  the  same  shall  be  in  force  from  and  after  its 
passage. 

A  Joint  Resolution  concerning  the  acceptance  of  a  grant  of  moneys  by  congress  for  the  purpose  of 
establishing  an  agricultural  experiment  station,  in  the  state  of  Indiana.  [Approved  January  19,  1889; 
S.,  1889,  p.  5. 

7773.  Agricultural  experiment  station.  Whereas,  By  an  act  of 
congress,  entitled  an  act  to  establish  agricultural  stations  in  connection  with 
the  colleges  established  in  the  several  states,  under  the  provision  of  an 
act  approved  July  2,  1862,  and  of  the  acts  supplementary  thereto,  certain 
moneys  were  granted  to  the  state  of  Indiana  upon  conditions,  which  con- 
ditions are  as  follows:  Section  9.  That  the  grants  of  moneys  authorized  by 
this  act  are  made  subject  to  the  legislative  assent  of  the  several  states  and 
territories  to  the  purposes  of  said  grants :  Provided,  that  payments  of  such 
instalments  of  the  appropriation  herein  made  as  shall  become  due  to  any 
state  before  the  adjournment  of  the  regular  session  of  its  legislature  meet- 
ing next  after  the  passage  of  this  act  shall  be  made  upon  the  assent  of 
the  governor  thereof  duly  certified  to  the  secretary  of  the  treasury ;  and 
Whereas,  The  governor  of  the  state  of  Indiana  did,  on  the  10th  day  of 
December,  1888,  provisionally  accept  such  grant  for  and  on  behalf  of  Pur- 
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due  University,  that  being  the  college  established  in  Indiana  under  the 
provisions  of  the  act  approved  July  2,  1862,  and  of  the  act  supplementary 
thereto ;  be  it, 

Resolved^  by  the  General  Assembly  of  the  State  of  Indiana,  That  said  grant 
is  hereby  accepted  for  and  in  behalf  of  Purdue  University  ;  and,  the  legis- 
lative assent  of  Indiana  is,  hereby,  given  to  the  purpose  of  said  grant 
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Chapter  56. 
ELECTIONS. 


I.  General  elections. 


ART. 

I  3.   Township  elections. 


ARTICLE  1  — GENERAL  ELECTIONS. 


7774. 
7775. 
7776. 

7778. 
7779. 
778a 
7781. 
778a. 
7783. 
7784. 
7785. 

77W. 

7789. 
7790- 

7791* 
779a. 
7793- 

7794. 
7795- 
7796. 
7797- 
7798. 
7799- 
7800. 
7801. 
780a. 
7803. 
7804. 

££ 

7807. 

7808. 

7809. 
7810. 
78x1. 
78x2. 
7813. 
7814. 
7815. 
78x6. 
7817. 
7818. 
78x9. 
78*0. 
7831. 
7823. 
7823. 
7824. 
7825. 


Hiring  etc  to  vote  or  to  retrain. 

liability  —  Action  on. 

Complaint  —  Arrest  —  Bail. 

Justice  of  peace  —Jurisdiction. 

Evidence,  rules  of. 

Probable  cause — Bond  — Judgment. 

Discharge  from  custody. 

Trial  of  cause,  mode. 

Continuance  —  Discharge. 

No  arrest  —  Escape. 

Transcript  filed  —  Lien. 

Judgment  — Attorney  fee— Stay  of  execu- 
tion. 

Execution. 

Contracts,  void. 

Repealing  clause. 

Emergency . 

General  law  —  Precincts. 

Precinct,  change  of. 

Election  inspectors— Judges. 

County  board  -  Inspectors  —  Judges  — 
Election  board. 

Poll  clerks. 

Poll  books—  Blanks  etc. 

Oaths  of  office 

Oath  administering  —  Form  of. 

Chairman  of  board. 

Ballot  box. 

Opening—  Keys. 

Election  —  Open  and  close. 

Suffrage,  right  of. 

Poll  open,  proclamation. 

Sheriff  and  deputies  —  Duty. 

State  board  of  election. 

County  board  of  election. 

Ballots,  printing  etc  —  Candidature,  certifi- 
cate. 

Candidate's  name  not  printed. 

Candidate  certificate,  preservation. 

Nomination  certificate,  filing. 

Nominees  certified,  how. 

Nominees,  publication  of. 

Nominee's  non  acceptance. 

Constitutional  amendment  submitted. 

Ballot  printing  —  Form  etc.  —  Pasters. 

Candidate,  vacancy  of. 

Printer's  defaults. 

County  clerks'  duties. 

Clerk's  allowances—  Messenger. 

Ballot,  false  delivery  of. 

Ballot,  asportation  of. 

Inspectors  disability  — Sealed  ballots. 

Opening  ballot  —  Instructions  to  voter. 

Instructions  —  Specimen  ballots. 

Ballots  by  special  messenger — Loss —  Neg- 
lect—Supply. 


sac. 
7826. 

&S: 

7829. 
7830. 
7831. 
783a. 
7833- 
7834. 

7836. 

7in- 
7838. 

7839. 
7840. 
784*. 
784a. 
7843- 
7844. 
7845. 
7846. 
7847. 
7848. 
7849. 
7850. 
7851. 
7852. 
7853. 
7854. 
7855. 
7856. 
7857. 
7858. 
7859. 
7800. 
7861. 
7862. 
7863. 
7864. 
7W5. 

7866. 
7867. 
7868. 
7869. 
7870. 
7871. 
7872. 
7873. 
7874. 
7875. 
7876. 

St 

7879. 


Inspector's  neglect. 

Ballots,  loss  of. 

Preservation  of  —  Destruction. 

Booths  etc.,  construction —  Expense, 

Challenger  —  Poll  book  holder. 

False  oath  — Arrest. 

Perjury. 

Employe's  absence. 

Ballots,  reception  of. 

Booth  —  Election  room —Admission. 

Ballot,  defacing  by  mischance. 

Preparation  of;  by  clerk. 

Deposit  of,  by  inspector. 

Stamp  out  of  election  room,  possession  of* 

Ballots,  count  of. 

Votes,  canvass  of  —  Void,  when. 

Nominating  certificate,  defacing  etc 

Felonies  of  officers. 

Election  room,  wrongful  entry  into. 

Ballot  marking  — Inducing. 

Election  board,  felonies  of. 

Violation  of  act,  attempt  to  induce. 

Instruction  cards,  removal  of. 

Inspector  electioneering  —  Disclosing  vote.. 

Public  officer,  felony  of. 

Constitutional  amendment,  votes  void  when* 

Affidavits,  preservation  —  Grand  jury. 

Township  and  county  elections. 

Township  or  city  election. 

Election  day,  holiday. 

Repeals  —  Proviso. 

Precinct,  change  of. 

Sheriff  and  deputies. 

Nomination  certificate  —  Ballot  printing. 

Nominations,  publication  of. 

Ballot,  form  etc. 

Delivery  of  —  Expense. 

Polls  and  ballots. 

Voting  hours,  leave  of  absence. 

Voting  room,  admission  to  —  Ballot,  deposit 

of  etc. 
Pasters  —  Unlawful  when. 
Booth,  presence  in  —  Ballot  spoiled* 
Ballot,  mutilating. 
Canvass  —  Void  ballots. 
Officers'  duties  —  Candidates. 
Elector's  registration. 
Candidates  —  Unlawful  payments. 
Promise  of  office  —  Use  ot  money. 
Thing  of  value,  use  of  for  vote. 
Withholding  vote,  inducing. 
Challenge  of  voter. 
False  affidavit. 
Repealing  clause. 
Ballot  box,  tampering  with. 


An  Act  to  secure  the  purity  and  freedom  of  the  ballot  and  to  repeal  sections  one,  two,  three  and  five 
of  an  act  entitled  "  An  act  to  protect  the  ballot  box,  to  procure  fair  elections,  to  prevent  the  sale  of 
votes,  to  provide  means  of  proving  such  offenses,  prescribing  the  punishment  therefor  and  .repeal- 
ing sections  two  hundred  and  sixty-eight  and  two  hundred  and  sixty-nine  of  **  An  act  concerning 
public  offenses  and  their  punishment."  approved  April  14,  1881,  being  sections  2x84  and  2185  of 
the  Revised  Statutes  of  i88x,  and  repealing  all  laws  and  parts  of  laws  in  conflict  with  the  provisions, 
of  this  act.    [Approved  and  in  force  March  9,  1889;  S.,  1889,  p.  360. 
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7774.  Hiring  or  buying  person  to  vote  or  refrain  from  voting. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana^  That 
whoever  hires  or  buys,  directly  or  indirectly,  or  handles  any  money  or  other 
means  knowing  the  same  is  to  be  used  to  induce,  hire  or  buy  any  person  to 
vote  or  refrain  from  voting  any  ticket  or  for  any  candidate  for  any  office 
at  any  election  held  pursuant  to  law,  or  at  any  primary  election  or  con- 
vention of  any  political  party,  then  the  person  so  offending  in  any  one  of 
the  foregoing  particulars,  and  all  other  persons  aiding,  abetting,  counsel- 
ing, encouraging  or  advising  such  acts,  shall  thereby  become  liable  jointly 
and  severally  to  the  person  hired,  bought,  or  induced  to  vote  or  refrain  from 
voting  by  the  means  above  enumerated,  in  the  sum  of  three  hundred  dollars, 
and  reasonable  attorney's  fees  for  collecting  the  same  in  an  action  to  be 
brought  as  hereinafter  provided,  on  the  relation  of  the  voter  in  whose  favor 
the  liability  is  created  by  this  section. 

7775.  Liability  — Action,  how  brought.  8  2.  When  any  liability 
accrues  against  any  person  in  favor  of  another  under  the  provisions  of  the 
foregoing  section,  the  latter  may  bring  an  action  therefor  in  the  name  of 
the  state  of  Indiana  on  his  own  relation,  either  in  the  circuit  or  superior 
court  or  before  any  justice  of  the  peace  in  the  county  where  the  defendant 
or  one  of  the  defendants  reside,  on  a  complaint  in  writing  under  oath. 

7776.  Complaint— Arrest— Bail—Habeas  corpus.  §  3.  When  the 
complaint  is  filed  in  the  circuit  or  superior  court  the  clerk  shall  issue  a  war- 
rant to  the  sheriff  of  any  county,  or  several  warrants  to  sheriffs  of  different 
counties  where  the  defendant  or  different  defendants  may  be,  commanding 
such  sheriff  to  arrest  the  defendant  or  defendants.  The  person  arrested  in 
vacation  may  be  admitted  to  bail  by  the  sheriff,  by  entering  into  a  bond 
payable  to  the  state  of  Indiana,  with  at  least  two  good  freehold  sureties  resi- 
dent in  the  county  where  the  action  is  brought,  to  the  approval  of  the  sheriff, 
in  a  penalty  of  one  thousand  dollars  conditioned  that  such  defendant  will 
appear  on  the  first  day  of  the  next  term  of  said  court,  and  continually  until 
said  cause  is  disposed  of,  and  abide  the  order  of  the  court;  and  in  default 
of  such  bail  the  sheriff  shall  commit  him  to  the  jail  of  the  county  where  the 
action  is  pending.  The  judge  of  the  circuit  or  superior  court  may  discharge 
such  defendant  on  a  writ  of  habeas  corpus  if,  on  the  hearing  of  such  writ,  no 
cause  for  his  imprisonment  appears. 

7777.  Jurisdiction  of  justice  of  the  peace.  §  4.  When  the  com- 
plaint is  filed  before  a  justice  of  the  peace  he  shall  issue  a  warrant  to  the 
proper  constable,  commanding  him  to  arrest  the  defendant  and  bring  him 
forthwith  before  him  for  examination. 

7778.  Evidence  —  Rules  of.  §  5.  Upon  the  arrest  of  the  defendant 
by  the  constable,  or  the  return  of  the  warrant  that  he  can  not  be  found, 
such  justice  shall  proceed  to  hear  and  determine  said  complaint.  The  rules 
of  evidence  both  before  the  justice  and  in  the  circuit  and  superior  courts 
shall  be  the  same  as  in  civil  cases. 

7779.  Probable  cause —  Bond  etc.  —  Judgment.  §  6.  If  the  jus- 
tice on  hearing  adjudges  that  there  is  probable  cause  for  the  prosecution, 
he  shall,  if  such  defendant  is  in  custody,  require  him  to  enter  into  a  bond 
in  the  penal  sum  of  one  thousand  dollars,  with  at  least  two  good  freehold 
sureties  resident  in  the  county,  payable  to  the  state  of  Indiana  and  condi- 
tioned that  he  will  appear  on  the  first  day  of  the  next  term  of  the  court 
wherein  the  prosecution  is  pending  to  answer  such  complaint,  and  not  de- 
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part  without  leave  until  the  final  disposition  of  said  prosecution,  and  abide 
the  judgment  and  orders  of  such  court,  or,  failing  therein,  he  will  pay  such 
sums  of  money  and  to  such  persons  as  may  be  adjudged  by  such  court,  and 
shall  transmit  such  bond,  together  with  a  certified  transcript  of  his  proceed- 
ings and  the  other  papers  in  the  cause  to  the  clerk  of  the  circuit  or  superior 
court  of  the  proper  county.  And,  if  such  defendant  shall  fail  to  give  such 
bond  such  justice  shall  commit  him  to  jail  until  discharged  by  law.  Such 
bond,  or  any  bond  given  by  said  defendant  on  any  continuance  or  arrest, 
may  be  put  in  suit  for  a  breach  thereof  by  the  relator  in  the  name  of  the 
state  of  Indiana  for  his  benefit,  and  the  measure  of  recovery  on  said  bond 
shall  be  the  amount  of  any  judgment  the  relator  recovered  in  the  original 
prosecution,  and  all  costs  therein,  or,  in  case  the  original  prosecution  has 
not  yet  been  tried,  then  the  amount  the  relator  can  show  he  would  have 
been  entitled  to  recover,  and  all  costs  therein  and  all  costs  in  the  suit  on 
the  bond. 

7780.  Discharge  from  jail.  §  7.  Any  person  committed  to  jail  for 
failure  to  give  bond  may  be  discharged  from  custody  by  filing,  at  any  time 
after  such  commitment,  such  bond  with  the  clerk,  and  with  his  approval; 
and  a  certificate  thereof  by  the  clerk  to  the  sheriff  or  jailer  shall  be  suf- 
ficient to  authorize  him  to  discharge  said  defendant  from  custody. 

7781.  Trial  of  cause,  as  in  civil  cases.  §  8.  The  trial  and  contin- 
uance of  such  prosecution,  both  before  the  justice  and  the  circuit  or  supe- 
rior court,  shall,  in  all  respects  herein  not  otherwise  provided,  be  governed 
by  the  law  regulating  civil  suits,  except  that  in  trials  before  justices  no  jury 
shall  be  allowed. 

7782.  Continuance  — Bond  — Discharge.  §  9.  A  continuance  for 
cause  may  be  granted  to  either  party  both  in  the  circuit  or  superior  courts, 
and  before  the  justice,  and  upon  the  justice  granting  such  continuance  to 
the  defendant  a  like  bond  shall  be  required  of  him  as  is  required  in  the 
sixth  section  for  his  appearance  before  the  justice  instead  of  the  circuit  or 
superior  court  on  the  day  to  which  the  cause  is  continued,  or  commit  him 
to  jail  for  failure  to  give  such  bond;  and  such  defendant  may  be  discharged 
from  custody  in  the  same  manner  as  in  the  seventh  section  provided. 

7783.  No  arrest  — Escape  — Transcript.  §  10.  If  the  defendant 
shall  not  have  been  arrested,  or  has  escaped  after  arrest,  such  trial  shall 
proceed  in  his  absence;  and  if  it  be  adjudged  that  there  is  probable  cause 
for  such  prosecution  the  justice  shall  transmit  the  papers  and  a  transcript 
of  such  judgment  and  proceedings  without  delay  to  the  clerk  of  the  circuit 
or  superior  court  of  the  proper  county,  who  shall  file  and  docket  the  same 
for  trial;  and  such  cause  shall  be  heard  and  determined  whether  the  de- 
fendant appear  or  not  the  same  as  if  he  were  present.  When  no  arrest  has 
been  made  notice  by  publication  in  a  newspaper  may  be  given  the  defend- 
ant as  in  other  civil  cases  in  the  circuit  or  superior  court. 

7784.  Transcript  filed,  lien  of.  §  11.  The  filing  of  such  transcript, 
as  in  sections  six  and  nine  provided,  and  the  filing  the  complaint  with  the 
clerk,  as  in  section  three  in  this  act  provided,  shall  operate  from  the  time 
of  such  filing  as  a  lien  upon  the  real  estate  of  such  defendant  in  the  county 
to  the  extent  of  the  judgment,  which  may  afterward  be  rendered  against 
him  in  such  prosecution;  and  such  judgment  shall  have  the  same  effect  and 
lien  as  if  rendered  at  the  time  of  such  filing;  and  such  lien  shall  be  declared 
in  such  judgment 
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7785.  Judgment  —  Attorney  fee  —  Stay  of  execution.    §  12.  If 

the  finding  of  the  circuit  or  superior  court  of  the  jury  trying  the  cause  is 
for  the  defendant  he  shall  recover  a  reasonable  attorney's  fee,  costs  against 
the  relator,  and  be  discharged;  if  the  finding  is  for  the  plaintiff  the  state 
shall  recover  judgment  against  the  defendant  in  the  sum  of  three  hundred 
dollars  for  the  use  and  benefit  of  the  relator,  a  reasonable  fee  for  his  at- 
torney in  said  prosecution,  and  all  costs;  and  the  court  shall  require  of  such 
defendant,  if  he  be  in  custody,  to  replevy  such  judgment  by  good  freehold 
surety,  the  length  of  stay  to  be  six  months  from  the  date  of  the  judgment, 
or  in  default  thereof,  shall  commit  such  defendant  to  jail  to  remain  until 
discharged  by  law. 

7786.  Execution  issues.  §  13.  Execution  may  issue  on  such  judg- 
ment whenever  any  amount  remains  unpaid  on  the  same,  and  shall  be  exe- 
cuted without  relief  from  valuation  and  appraisement  laws. 

7787.  Void  contracts.  §  14.  Any  and  all  contracts  and  agreements 
made  for  the  purpose  of  evading  the  provisions  of  this  act  shall  be  abso- 
lutely void. 

7788.  [2184-5]  Repealing  clause.  §15.  All  of  sections  one,  two,  three 
and  five  of  an  act  entitled  "An  act  to  protect  the  ballot  box,  to  procure 
fair  elections,  to  prevent  the  purchase  or  sale  of  votes,  to  provide  means  of 
proving  such  offenses,  prescribing  the  punishment  therefor,"  and  repealing 
sections  two  hundred  and  sixty-eight  and  two  hundred  and  sixty-nine  of 
"An  act  concerning  public  offenses  and  their  punishment/'  approved  April 
14,  1 88 1,  being  sections  2184  and  2185  of  the  Revised  Statutes  of  1881, 
approved  March  18,  1885,  except  so  much  thereof  as  makes  the  mere  offer 
to  hire  or  buy  any  person  to  vote  or  refrain  from  voting  a  criminal  offense; 
and  all  laws  and  parts  of  laws  in  conflict  with  the  provisions  of  this  act  are 
hereby  repealed. 

778S9.  Emergency.  §16.  It  is  declared  that  an  emergency  exists  for 
the  immediate  taking  effect  6f  this  act;  the  same  shall  therefore  be  in  force 
from  and  after  its  passage. 

An  Act  concerning  elections,  providing:  penalties  for  the  violation  of  the  same  and  repealing  all  laws  in 
conflict  therewith.    [Approved  March  6,  1889;  in  force  May  10,  1889;  SM  1889,  p.  157. 

7790.  Townships— Division  of— Precincts  — Reports.  Sec.  i. 
Be  it  enacted  by  the  General  Assembly  of  the*  State  of Indiana ',  That  the  county 
commissioners  of  each  county  in  this  state  shall,  at  their  first  session  after 
the  taking  effect  of  this  act,  divide  the  townships  of  their  respective  counties 
into  election  precincts,  and  establish  the  boundaries  of  the  same.  Such 
board  of  commissioners  shall  designate  at  least  one  place  of  holding  elec- 
tions in  each  township,  and  every  township  in  which  only  one  place  of  hold- 
ing elections  is  designated  shall  constitute  a  precinct.  There  shall  be  but 
one  voting  place  in  a  precinct.  Each  precinct  shall  contain,  as  nearly  as 
practicable,  two  hundred  electors,  based  on  the  number  of  votes  cast  at  the 
last  election  for  presidential  electors ;  but  no  precinct  shall  contain  more 
than  two  hundred  and  fifty  electors.  If  at  any  election  hereafter  two  hun- 
dred and  fifty  or  more  votes  shall  be  cast  at  any  voting  place,  it  shall  be 
the  duty  of  the  inspector  in  such  precinct  to  report  the  same  to  the  board 
of  county  commissioners,  who  shall,  at  their  next  regular  meeting,  divide 
such  precinct  as  equally  as  possible  so  that  the  new  precincts  formed  thereof 
shall  each  contain  two  hundred  electors,  as  nearly  as  practicable ;  but  no 
precinct  shall  contain  more  than  two  hundred  and  fifty  electors,  and  shall 
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report  such  division  to  the  clerk  of  the  circuit  court  of  such  county,  and  to 
the  governor  of  the  state,  together  with  the  estimated  number  of  votes  in 
each  of  the  new  precincts.  If  such  board  shall  fail  to  act  as  herein  directed, 
any  qualified  voter  of  the  county  may  apply  for  a  writ  of  mandamus  to 
compel  a  performance  of  this  duty. 

7791.  Precinct,  change  of—  Electors,  number  of.  §  2.  The  board 
of  commissioners  of  any  county  may  change  the  boundaries  of  any  precinct 
within  such  county,  or  divide  any  precinct  into  two  or  more  precincts,  or 
consolidate  two  or  more  precincts'  into  one,  or  change  any  place  of  hold- 
ing elections,  whenever  public  convenience  or  the  public  good  may  require 
it :  Provided^  that  no  such  change,  division  or  consolidation  shall  be  made 
after  the  June  term  of  such  commissioners'  court  next  preceding  an  election : 
And)  provided,  further y  that  no  such  change,  division  or  consolidation  shall 
be  valid  without  giving  due  notice,  at  least  one  month  before  any  election 
by  publication  in  two  newspapers  published  in  said  county,  representing 
the  two  political  parties  which  cast  the  highest  number  of  votes  in  the  state 
at  the  last  general  election,  and  by  posters  put  up  in  four  of  the  most  pub- 
lic places  in  each  precinct :  And,  provided,  further,  that  no  precinct  shall  be 
enlarged  so  as  to  contain  more  than  two  hundred  and  fifty  electors.     [See 

§7857,A*>. 

7792.  Election  inspectors —  Judges.     §  3.  Township  trustees  shall, 

by  virtue  of  their  office,  be  inspectors  of  elections  in  the  precincts  in  which 
they  respectively  reside,  and  shall,  prior  to  the  opening  of  the  polls  in  such 
precinct,  appoint  as  judges  of  election  two  qualified  electors  of  such  pre- 
cinct, who  shall  have  been  freeholders  and  resident  householders  therein 
for  at  least  one  year,  or  householders  for  at  least  two  years  next  preceding 
such  election,  and  who  are  members  of  different  political  parties  and  of  the 
parties  which  cast  the  highest  number  of  votes  in  the  state  at  the  preceding 
general  election  :  Provided,  that  if  at  least  one  week  or  more  prior  to  such 
election  the  chairman  of  the  county  central  committee  of  either  of  the  two 
parties  that  cast  the  largest  number  of  votes  in  the  state  at  the  last  general 
election  shall  designate  a  member  of  such  party  as  judge,  having  the  same 
qualifications  as  above  prescribed,  he  shall  be  appointed,  and  such  judges, 
together  with  the  inspector,  shall  constitute  a  board  of  election.  No  per- 
son shall  be  eligible  as  a  member  of  the  board  of  election  who  has  any  thing 
of  value  bet  or  wagered  on  the  result  of  such  election,  or  who  is  a  candidate 
to  be  voted  for  at  such  election,  or  who  is  father,  father-in-law,  son,  son-in 
law,  grandfather,  grandson,  brother,  brother-in-law,  uncle,  nephew,  first  or 
second  cousin  of  any  candidate  at  such  election.  If  at  any  time  before,  or 
during  an  election,  it  shall  be  made  to  appear  to  any  inspector,  by  the  affi- 
davit of  two  or  more  qualified  electors  of  the  precinct,  that  either  of  the 
judges  is  disqualified  under  the  provisions  of  this  act,  he  shall  at  once  re- 
move such  judge  and  fill  the  place  with  a  qualified  person  of  the  same  po- 
litical party  as  the  judge  removed;  and,  in  case  such  disqualified  judge  shall 
have  taken  the  oath  of  office  hereinafter  prescribed,  the  inspector  shall 
place  such  oath  and  affidavit  before  the  next  grand  jury  of  the  county. 

7^03.  Duties  of  county  board  —  Inspector  — Vacancy  —  Judges 
—  election  board.  §  4.  Whenever  any  board  of  county  commissioners 
shall  designate  more  than  one  precinct  in  any  township,  it  shall,  at  the 
June  term  of  said  board,  next  preceding  any  election,  appoint  in  each  pre- 
cinct in  which  no  township  trustee  resides,  as  inspector  of  such  election, 
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some  qualified  voter  ot  such  precinct,  who  shall  have  been  a  freeholder 
and  resident  householder  in  such  precinct  for  at  least  one  year,  or  a  resi- 
dent householder  for  at  least  two  years  next  preceding  such  election.  Such 
board  of  county  commissioners  shall  hold  a  special  session  one  week  before 
each  election,  and  shall  fill  all  vacancies  that  may  have  occurred  in  the  office 
of  inspector,  and  shall  fill  any  vacancy  occurring  thereafter  at  any  regular 
or  called  session  of  the  board  previous  to  the  election.  Such  appointed 
inspector  shall,  before  the  time  of  opening  the  election  in  his  precinct,  ap- 
point two  election  judges,  if  the  same  have  not  already  been  appointed,  as 
hereinbefore  provided,  in  the  same  manner  and  under  the  same  require- 
ments as  provided  for  township  trustees  acting  as  inspectors ;  and  such 
judges  and  inspectors  shall  constitute  the  board  of  election  for  such  pre- 
cinct. If  any  member  of  an  election  board  shall  fail  to  appear  at  the  hour 
appointed  for  the  opening  of  the  polls,  the  remainder  of  the  board  shall 
select  a  member  of  his  political  party  to  serve  in  his  stead:  Provided,  that, 
if  the  qualified  electors  of  his  party  present  at  the  polls  shall  nominate  a 
qualified  person  for  such  vacancy,  such  nominee  shall  be  appointed.  If 
none  of  the  members  of  an  election  board  shall  appear  at  the  hour  appointed 
for  opening  the  polls,  the  qualified  electors  present  shall  elect  a  board  viva 
voce,  as  nearly  as  possible  in  conformity  with  the  provisions  hereof. 

7794*  Poll  clerks.  §  5.  Such  board  of  election  shall  appoint  as  poll 
clerks  two  qualified  electors  of  such  precinct,  one  from  each  of  the  two 
parties  that  cast  the  largest  vote  in  the  state  at  the  last  general  election  : 
Provided,  that  if,  four  days  or  more  prior  to  such  election,  the  chairman  of 
the  county  central  committee  of  either  of  the  two  parties  that  cast  the  larg- 
est number  of  votes  in  the  state  at  the  last  general  election  shall  designate 
a  member  of  such  party  as  poll  clerk,  such  nominee  shall  be  appointed. 

7795.  Poll  books  —  Blanks  etc.  §  6.  The  auditor  of  each  county 
in  the  state  shall  make  out  and  cause  to  be  delivered  to  the  inspectors  of  the 
several  precincts  in  their  respective  counties,  at  least  ten  days  previous  to 
any  election,  a  suitable  number  of  blank  forms  of  poll  books,  containing 
one  column  headed  "  names  of  voters,"  and  an  additional  column  headed 
"  number  of  voters,"  [votes]  and  also  forms  of  election  returns,  with  the 
proper  captions,  forms  of  oaths,  and  forms  of  certificates  and  tally  papers 
necessary  to  be  used  in  ail  elections  hereafter  held  in  this  state. 

7796.  Oath— Judges— Inspectors.  §7.  Before  any  election  shall 
be  opened,  the  inspector  and  judges  .shall  each  make  oath  to  support  the 
constitution  of  the  United  States  and  of  this  state;  to  faithfully  and  im- 
partially discharge  the  duties  assigned  by  law;  that  they  will  not  knowingly 
permit  any  person  to  vote  who  is  not  qualified,  and  not  knowingly  refuse 
the  qualified  vote  of  any  elector,  or  cause  any  delay  to  persons  offering  to 
vote,  further  than  is  necessary  to  procure  satisfactory  information  of  the 
qualification  of  such  person  as  an  elector;  that  they  will  not  disclose  or 
communicate  to  any  person  how  any  elector  voted  or  how  any  ballot  was 
folded,  marked  or  stamped;  and  that  they  are  now  and  for  one  year  next 
preceding  have  continued  to  be  bona  fide  residents  and  freeholders,  or  bona 
fide  householders,  for  at  least  two  years,  of  the  township  in  which  such  pre- 
cinct is  situated;  and  that  they  have  nothing  of  value  bet  or  wagered  upon 
the  result  of  said  election,  and  are  not  candidates  at  said  election,  and  that 
they  are  not  related  to  any  person  to  be  voted  for  at  said  election  within 
the  degrees  named  in  section  three  of  this  act;  which  oath  shall  be  in  writ- 
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ing  or  printed,  and  shall  be  subscribed  and  executed  before  some  person 
authorized  by  law  to  administer  oaths,  which  officer  shall  attach  thereto 
his  jurat ;  and  such  oath  shall  then  be  attached  to  the  poll  book,  and  with 
it  return  [returned]*  to  the  clerk's  office  of  his  county,  as  hereinafter  pro- 
vided. 

Which  oath  shall  be  in  the  following  form: 

State  of  Indiana,      ) 

County,  \  ss': 

I  do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  I  will  support 
the  constitution  of  the  United  States  and  of  this  state ;  that  I  will  faithfully 
and  impartially  discharge  the  duties  as  inspector  or  judge  of  election  assigned 
by  law ;  that  I  will  not  knowingly  permit  any  person  to  vote  who  is  not 
qualified,  and  will  not  knowingly  refuse  the  vote  of  any  qualified  elector, 
or  cause  any  delay  to  persons  offering  to  vote  further  than  is  necessary  to 
procure  satisfactory  information  of  the  qualification  of  such  person  as  an 
elector ;  that  I  am  now  and  have  been  continuously  for  one  year  next  pre- 
ceding this  date  a  bona  fide  resident  freeholder  (or  a  bona  fide  resident  house- 
holder for  at  least  two  years  next  preceding  this  date)  of  the  township  in 
which  the  precinct  in  which  I  am  to  act  as  a  member  of  the  election  board 
is  situated;  and  that  I  will  not  disclose  or  communicate  to  any  person  how 
any  elector  has  voted  at  such  election,  or  how  any  ballot  has  been  folded, 
marked  or  stamped ;  that  I  have  nothing  of  value  bet  or  wagered  upon  the 
result  of  said  election,  and  am  not  a  candidate  at  this  election,  and  am  not 
related  to  any  person  to  be  voted  for  at  this  election  within  the  degrees 
named  in  section  three  of  the  election  law. 

Subscribed  and  sworn  to  before  me  this day  of , . 


7797.  Administering  oath — Chairman  of  board— Form  of  oath. 

§  8.  If  no  person  present  be  authorized  by  law  to  administer  the  oath  of 
office,  the  inspector  shall  administer  the  same  to  the  judges,  and  one  of 
such  judges  shall  then  administer  said  oath  to  the  inspector. 

7798.  Chairman  of  board  —  Oaths.  §  9.  The  inspector  shall  be 
chairman  of  such  board,  and,  before  the  reception  of  any  votes,  shall  admin- 
ister an  oath  to  the  clerks  of  the  election  that  they  will  faithfully  discharge 
their  duties  as  such.  After  the  organization  of  the  board  of  elections  the 
inspector  may  administer  all  necessary  oaths  which  may  be  required  in  the 
discharge  of  its  duties,  and  all  oaths  shall  be  written  or  printed,  and  shall  be 
signed  by  the  persons  making  such  oaths  in  the  presence  of  such  board  of 
elections,  and  the  person  administering  such  oaths  shall  affix  his  jurat  thereto, 
and  said  affidavit  shall  be  attached  to  and  returned  with  the  poll  lists  to  the 
office  of  the  county  clerk.  The  oaths  herein  prescribed  for  the  clerk  of 
elections  shall  be  in  the  following  form,  namely: 

State  of  Indiana,      f 


x 


County^ 
I  do  solemnly  swear  (or  affirm  as  the  case  may  be)  that  I  will  faithfully 

and  honestly  discharge  my  duties  as  clerk  of  the  election  in ■  precinct 

and ward  ( or township)  in county,  Indiana, 
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and  that  I  will  not  disclose  or  communicate  to  any  person  how  any  elector 
voted,  or  how  any  ballot  was  folded,  marked  or  stamped. 


Subscribed  and  sworn  to  before  me  this day  of  ■ 


7799.  Ballot  boxes.  §  10.  The  board  of  county  commissioners  of 
each  county  shall  provide,  at  the  expense  of  the  county,  two  ballot  boxes, 
one  painted  red,  for  the  reception  of  the  ballots  prepared  by  the  state  board 
of  election  commissioners,  and  one  painted  white,  for  the  reception  of  the 
ballots  prepared  by  the  county  board  of  election  commissioners  for  each 
precinct;  each  ballot  box  shall  have  at  least  two  locks  of  different  kinds 
and  combinations,  so  that  the  key  of  one  will  not  unlock  the  other,  and  be 
otherwise  so  constructed  as  to  contribute  toward  the  prevention  of  fraud. 

7800.  Ballot  box  —  Opening  —  Keys.  §  11.  An  opening  shall  be 
made  in  the  lid  of  each  box  sufficient  only  for  a  single  ballot;  and,  at  the 
time  the  election  is  opened,  the  inspector  and  judges  shall  see  that  there  are 
no  ballots  in  the  box  before  the  voting  begins,  and  shall  thereupon  securely 
lock  the  box,  and  give  one  key  to  one  of  the  judges  who  is  in  politics  op- 
posed to  the  inspector,  the  inspector  retaining  the  other  key;  and  the  same 
shall  not  be  again  opened  until  the  polls  are  closed,  and  the  board  is  ready 
to  immediately  proceed  with  the  counting. 

78OZ.  Election  open  and  close.  §  12.  The  election  shall  be  opened 
in  the  forenoon  at  the  hour  of  eight  o'clock  and  continue  open  until  four 
o'clock  of  the  afternoon,  after  which  the  board  may  close  the  election  at  any 
time,  when  all  the  electors  have  voted,  or  when  fifteen  minutes  have  passed 
without  a  vote  having  been  tendered;  but,  the  polls  shall,  in  no  case,  be 
kept  open  after  six  o'clock  in  the  afternoon ;  and  the  polls  shall  not  be 
closed  after  four  o'clock  and  before  six  o'clock  except  by  the  unanimous 
consent  of  all  the  members  of  the  election  board ;  but,  whenever  the  polls 
are  closed,  proclamation  must  be  made  of  the  fact  of  such  closing  by  the 
inspector,  to  the  people  outside,  in  a  loud  and  audible  tone  of  voice,  and 
a  minute  of  such  proclamation,  and  of  the  time  when  the  same  was  made, 
must  be  entered  on  the  tally  papers  by  the  clerks,  and  after  such  minute 
has  been  made,  no  more  votes  shall  be  received:  Provided,  that  upon  the 
petition  of  twenty  legal  voters  and  •householders  of  any  precinct  in  the 
state,  presented  to  the  board  of  county  commissioners  at  their  June  session 
next  preceding  any  election  in  the  county  in  which  such  precinct  or  pre- 
cincts are  situate,  petitioning  said  board  for  the  opening  of  the  election  at 
the  hour  of  six  o'clock  in  the  forenoon,  it  is  made  the  duty  of  the  board 
of  commissioners  to  grant  and  enter  of  record  the  prayer  of  such  precinct 
petitioners ;  and,  it  is  made  the  further  duty  of  the  board  to  direct  the  audi- 
tor of  the  county  to  publish  in  two  newspapers  of  general  circulation  pub- 
lished in  said  county,  representing  the  leading  national  political  parties  op- 
posed to  each  other,  for  three  successive  weeks,  a  notice  setting  out  fully 
the  name  of  the  precinct  or  precincts,  and  the  township,  town  or  city  in 
which  such  precinct  or  precincts  are  situated,  so  petitioning  for  the  open- 
ing of  the  polls  at  six  o'clock  in  the  forenoon,  and  the  board  shairenter  of 
record  an  order  requiring  the  polls  of  every  such  precinct  to  be  opened 
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accordingly  :  Provided,  further \  that  in  all  cities  and  in  incorporated  towns 
having  a  population  of  one  thousand  or  more,  as  shown  by  the  last  United 
States  census,  the  polls  shall  be  opened  at  six  o'clock  in  the  forenoon  on 
the  day  of  such  election  and  closed  at- six  o'clock  in  the  afternoon  of  said 
day. 

7802.  Right  of  suffrage — Penalty.  §  13.  *  Each  elector  shall  vote,  by 
ballot,  in  the  precinct  wherein  he  resides.  Any  person,  who,  having  been 
a  resident  of  Indiana,  shall  have  absented  himself  from  the  state  for  a  period 
of  six  months  or  more,  or  who  shall  have  gone  in  to  any  other  state  or  sov- 
ereignty with  the  intention  of  voting  therein,  or  during  any  absence  in  an- 
other state  or  sovereignty  shall  have  voted  therein,  and,  also,  any  person 
who  shall  not  have  been  a  bona  fide  resident  of  this  state  and  of  the  county 
in  which  he  resides,  at  least  six  months  before  any  election,  shall,  before 
being  entitled  to  vote  at  any  election  in  this  state,  register  a  notice  of  his 
intention  to  become  a  qualified  elector  therein,  in  the  office  of  the  clerk  of 
the  circuit  court  of  the  county  in  which  he  resides.  Whoever  shall  be  ab- 
sent from  the  state  for  a  period  of  six  months  or  more  on  business  of  the 
state  or  the  United  States,  shall,  at  the  time  he  offers  to  vote,  produce  a 
certificate  from  the  county  auditor  that  his  name  has  continuously,  since  his 
departure  from  the  state  on  such  business,  been  upon  the  tax  duplicate  of 
said  county  for  the  purpose  of  taxation,  during  his  absence  from  the  state, 
and  that  he  is  still  a  tax  payer  in  said  county;  and  failing  to  produce  such 
certificate  such  person  shall  not  be  permitted  to  vote.  Such  registration 
shall  be  made  at  least  three  months  prior  to  any  such  election,  and  the  no- 
tice shall  state  such  person's  name,  age  and  place  of  residence  (by  which 
shall  be  understood  his  lodging  place),  and  the  notice  shall  be*  in  the  form 
following,  and  sworn  to  before  such  clerk: 

State  of  Indiana,      )      m 

County,  )     " 

I, ,  the  subscriber  hereto,  hereby  declare  my  intention  to  become 

a  qualified  elector  under  the  laws  of  Indiana;  that  I  was  —  years  of  age 
on  my  last  birthday;  that  my  lodging  place  is  now (here  insert  ex- 
act location);  and  I  am  zbona  fide  resident  of  the  precinct  in  which  I  lodge: 

Provided,  that  the  provisions  of  this  section  respecting  such  registration 
and  notice  shall  not  apply  to  any  voter  who,  six  months  or  more  previous 
to  any  election,  shall  have  registered  with  said  clerk  a  notice  declaring  his 
intention  to  hold  his  residence  in  this  state  during  a  contemplated  absence, 
and  that  during  such  absence  he  will  not  exercise  the  right  of  suffrage  else- 
where, and  which  notice  shall  be  as  follows,  and  shall  be  sworn  to  before 
said  clerk: 


*,h 


State  of  Indiana 

County \ 

I, ,  the  subscriber  hereto,  a  qualified  voter  of 

(here  insert  the  name  of  his  precinct,  ward,  township,  town  and  city),  in 

*  Unconstitutional,  so  far  as  the  section  provides  that  a  person  absent  from  the  state  for  a  period  of  six 
months  or  more  etc.  shall,  at  the  time  he  offers  to  vote,  produce  a  certificate  that  he  was  and  is  a  tax 
payer.  Also,  so  far  as  it  requires  an  antecedent  registration,  of  persons  who  have  been  absent,  other 
than  is  required  of  other  citizens;  Morris  v.  Powell,  125-281. 
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said  county,  intending  to  absent  myself,  do  hereby  declare  my  purpose  to 
hold  my  residence  as  a  voter  in  said  state,  and  that  I  will  not  exercise  the 
right  of  suffrage  elsewhere  during  my  absence. 

On  the  filing  of  any  notice,  as  provided  for  in  this  section,  it  shall  be  the 
duty  of  such  clerk  to  enter  the  name  and  residence  of  said  elector  and  date 
of  the  filing  of  said  notice  in  a  book  furnished  for  said  purpose,  to  be  open 
at  all  times  to  the  inspection  of  the  public,  and  safely  presence  said  original 
notice  and  deliver  a  certified  copy  of  the  same  to  the  elector  so  registering, 
and  on  demand  of  any  challenger  or  member  of  the  election  board  such 
elector  shall  be  requested  to  produce  the  same  before  being  allowed  to  vote. 
No  person  shall  register  for  any  other  person,  or  in  the  name  of  any  other 
person,  or  present  the  copy  of  the  register  for  any  other  person  at  a  polling 
place,  or  induce,  hire  or  advise  any  other  person  not  to  register  who  may 
be  required  to  register  as  above.  Any  person  violating  the  provisions  of 
this  section,  or  who  shall  vote,  or  attempt  to  vote,  without  having  been  - 
registered  when  required  to  do  so  as  above,  shall  be  guilty  of  a  felony  and, 
upon  conviction,  shall  be  imprisoned  in  the  state  prison  for  not  less  than 
one  nor  more  than  five  years,  and  be  disfranchised  for  any  determinate 
period.  No  elector  shall  be  at  any  cost  or  charge  for  such  registration  or 
certificate  thereof;  and  the  clerk  shall  be  allowed  twenty-five  cents,  and  no 
more,  for  each  registration  and  certificate  thereof,  to  be  in  full  for  all  ser- 
vices connected  therewith,  which  allowance  shall  be  made  out  of  the  county 
treasury  by  the  board  of  county  commissioners,  on  itemized  statements 
sworn  to  by  said  clerk. 

7803.  Poll  opened  by  proclamation.  §  14.  Before  receiving  the 
ballot  of  any  elector,  the  board  of  election  shall  cause  to  be  proclaimed 
that  such  election  is  opened. 

7804.  Sheriff  and  deputies,  duties  of.  §  15.  It  shall  be  the  duty 
of  the  sheriff  of  each  county  to  appoint,  five  days  prior  to  each  election, 
two  special  deputies  for  each  precinct  in  the  county,  to  be  known  as  elec- 
tion sheriffs,  who  shall  attend  the  polling  places  in  their  respective  precincts 
from  the  opening  of  the  polls  to  the  conclusion  of  the  count.  It  shall  be 
their  duty  to  preserve  order  at  the  polls  and  enforce  the  provisions  of  the 
election  law,  under  the  direction  of  the  election  board,  and  make  arrests 
on  the  demand  of  a  member  of  the  board,  or  on  affidavit,  as  hereinafter 
provided.  One  of  such  election  sheriffs  shall  be  chosen  from  each  of  the 
two  parties  that  cast  the  largest  number  of  votes  in  the  state  at  the  last  gen- 
eral election  ;  and  if  at  least  five  days  prior  to  such  election,  the  chairman 
of  the  county  central  committee  of  either  of  such  parties  shall  nominate  a 
member  of  his  party  for  election  sheriff  in  any  precinct,  such  nominee  shall 
be  appointed.  If  any  election  sheriff  shall  fail  to  appear  at  the  opening  of 
the  polls,  the  member  or  members  of  the  election  board  of  his  political  party 
shall  appoint  a  person  to  act  in  his  place.  Compensation  of  one  dollar  and 
fifty  cents  per  day  shall  be  allowed  to  each  election  sheriff  by  the  board  of 
county  commissioners,  but  no  such  election  sheriff  shall  be  allowed  for  more 
than  one  day's  service  at  any  election.  No  other  peace  officers  of  the  state, 
or  any  division  thereof,  shall  be  allowed  within  fifty  feet  of  the  polls,  except 
to  serve  process  of  courts  or  to  vote,  unless  summoned  by  the  election  sher- 
iffs. 
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7805.  State  board  —  Selection  —  Vacancy  —  Duties.    §  16.  The 

governor  of  the  state,  and  two  qualified  electors  by  him  appointed,  one  from 
each  of  the  two  political  parties  that  cast  the  largest  number  of  votes  in  the 
state  at  the  last  preceding  general  election,  shall  constitute  a  state  board  of 
election  commissioners.  Such  appointments  shall  be  made  at  least  thirty 
days  prior  to  each  general  election,  and  if,  prior  to  that  time,  the  chairman 
of  the  state  central  committee  of  either  of  such  parties  shall  nominate,  in 
writing,  a  member  of  his  own  party  for  such  appointment,  the  governor  of 
the  state  shall  appoint  such  nominee.  In  case  of  death  or  disability  of 
either  appointee,  the  governor  of  the  state  shall  notify  the  chairman  of  the 
said  central  committee  of  such  appointee's  political  party,  and  such  chair- 
man may,  within  three  days  thereafter,  recommend  a  successor,  who  shall 
thereupon  be  appointed:  Provided^  that  if  such  chairman  shall  fail  to  make 
recommendations  of  appointment  within  the  time  specified,  the  governor  of 
the  state  shall  make  such  appointment  of  his  own  selection  from  such  politi- 
cal party.  It  shall  be  the  duty  of  said  board  to  prepare  and  distribute  bal- 
"  lots  and  stamps  for  election  of  all  officers  for  whom  all  the  electors  of  the 
state  are  entitled  to  vote,  in  compliance  with  the  provisions  of  the  election 
law.     The  members  of  such  board  shall  serve  without  compensation. 

7806.  County  board  —  Appointment  and  duties.  §  17.  In  each 
county  in  the  state^  the  clerk  of  the  circuit  court  and  two  persons  by  him 
appointed,  one  from  each  of  the  two  political  parties  that  cast  the  largest 
number  of  votes  in  the  state  at  the  last  general  election,  shall  constitute  a 
county  board  of  election  commissioners.  Said  appointments  shall  be 
made  in  all  respects  as  appointments  to  the  state  board  of  election  commis- 
sioners are  required  to  be  made  by  the  governor  of  the  state,  except  that 
the  privilege  of  nomination  shall  belong  to  the  chairman  of  the  county 
central  committees  of  the  two  parties  aforesaid.  It  shall  be  the  duty  of 
such  board  to  prepare  and  distribute  ballots  for  election  of  all  officers  to  be 
voted  for  in  such  county  other  than  those  who  are  to  be  voted  for  by  alL 
the  electors  of  the  state,  in  compliance  with  the  pro  visions  of  this  act.  The 
members  of  such  board  shall  serve  without  compensation. 

7807.  Ballots,  how  printed  etc.  —  Contents  —  Certificate  of 
candidature.  §  18.  The  said  board  of  election  commissioners  shall 
cause  to  be  printed  on  the  respective  ballots  the  names  of  the  candidates 
nominated  by  the  conventions  of  any  party  that  cast  one  per  cent,  of  the 
total  vote  of  the  state  at  the  last  preceding  general  election,  as  certified  to 
said  boards  by  the  presiding  officer  and  secretary  of  such  convention,  or 
in  case  of  primary  election,  by  the  chairman  and  secretary  of  any  county 
or  township  committee;  and,  also,  the  names  of  any  candidates  for  any  of- 
fice when  petitioned  so  to  do  by  electors  qualified  to  vote  for  such  candi- 
dates, as  follows:  For  a  state  officer,  or  any  officer  for  whom  all  the  elect- 
ors of  the  state  are  entitled  to  vote,  five  hundred  petitioners ;  for  a  repre- 
sentative in  congress  from  any  congressional  district,  two  hundred  petition- 
ers; for  a  county  officer,  member  of  the  general  assembly,  circuit  judge  or 
prosecuting  attorney,  twenty-five  petitioners;  for  an  officer  of  a  township, 
ward  or  other  division  less  than  a  county,  twenty  petitioners.  The  signa- 
tures to  such  petition  need  not  be  appended  to  one  paper,  but  no  petitioner 
shall  be  counted,  except  his  residence  and  post  office  address  be  designated. 
Such  petition  shall  state  the  name  and  residence  of  each  of  such  candidates, 
that  he  is  legally  qualified  to  hold  such  office;  that  the  subscribers  desire 
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and  are  legally  qualified  to  vote  for  such  candidates;  and  may  designate  a 
brief  name  or  title  of  the  party  or  principle  which  said  candidates  represent, 
together  with  any  simple  figure  or  device  by  which  they  shall  be  designated 
on  the  ballots.  The  certificate  of  nomination  by  a  convention  or  primary 
election  shall  be  in  writing,  and  shall  contain  the  name  of  each  person 
nominated,  his  residence  and  the  office  for  which  he  is  nominated,  and  shall 
designate  a  title  for  the  party  or  principle  which  such  convention  or  primary 
election  represents,  together  with  any  simple  figure  or  device  by  which  its  list 
of  candidates  may  be  designated  on  the  ballots;  said  certificates  shall  be 
signed  by  the  presiding  officer  and  secretary  of  such  convention,  or  by  the 
chairman  and  secretary  of  the  county,  city  or  township  committee,  who  shall 
add  to  their  signatures  their  respective  places  of  residence,  and  acknowledge 
the  same  before  an  officer  duly  authorized  to  take  acknowledgments  of  deeds. 
If  the  certificate  of  nomination  of  any  state  convention  shall  request  that 
the  figure  or  device  selected  by  such  convention  be  used  to  designate  the 
candidates  of  such  party  on  the  ballots  for  all  elections  throughout  the  state 
such  figure  or  device  shall  be  so  used  until  changed  by  request  of  a  subse- 
quent state  convention  of  the  same  party.  Such  device  may  be  the  figure  of 
a  star,  an  eagle,  a  plow,  or  some  such  appropriate  symbol,  but  the  coat  of  arms 
or  seal  of  the  state  or  of  the  United  States,  the  national  flag,  or  any  other  em- 
blem common  to  the  people  at  large  shall  not  be  used  as  such  device.  A  cer- 
tificate of  such  acknowledgment  shall  be  appended  to  such  instrument.  In 
case  of  death,  resignation  or  removal  of  any  candidate  subsequent  to  nomi- 
nation, unless  a  supplemental  certificate  or  petition  of  nomination  be  filed, 
the  chairman  of  the  state,  county,  city  or  township  committee  shall  fill  such 
vacancy.  In  case  of  a  division  in  any  party,  and  claim  by  two  or  more  fac- 
tions to  the  same  party  name,  or  title,  or  figure,  or  device,  the  board  of  elec- 
tion commissioners  shall  give  the  preference  of  name  to  the  convention  held 
at  the  time  and  place  designated  in  the  call  of  the  regularly  constituted 
party  authorities,  and  if  the  other  faction  shall  present  no  other  party  name, 
title  or  device  the  board  of  election  commissioners  shall  select  a  name  or  title, 
and  place  the  same  before  the  list  of  candidates  of  said  faction  on  the  bal- 
lot, and  select  some  suitable  device  to  designate  its  candidates.  If  two  or 
more  conventions  be  called  by  authorities  claimed  to  be  the  rightful  authori- 
ties of  any  party,  the  proper  board  of  election  commissioners  shall  select 
some  suitable  devices  to  distinguish  one  faction  from  the  other,  and  print 
the  ballots  accordingly:  Provided,  however,  that  if  any  political  party  en- 
titled to  nominate  by  convention  shall  in  any  case  fail  to  do  so,  the  names 
of  all  nominees  by  petition  for  any  office  who  shall  be  designated  in  their 
petitions  as  members  of  and  candidates  of  such  party,  shall  be  printed  un- 
der the  device  and  title  of  such  party  on  the  ballots,  as  if  nominated  by  con- 
vention. Certificates  and  petitions  of  nominations  of  candidates  for  offices 
to  be  voted  [for]  by  the  electors  of  the  entire  state  shall  be  filed  with  the 
governor  of  the  state.  Certificates  and  petitions  of  nomination  of  candi- 
dates for  offices  to  be  voted  for  by  electors  of  any  district  or  division  of  the 
state  exclusively  shall  be  filed  with  the  clerks  of  the  circuit  courts  of  the 
counties  or  county  included  in  or  including  such  district  or  division. 

7808.  Candidate's  name,  when  not  printed.  §  19.  If  any  certifi- 
cate or  petition  of  nomination  shall  contain  the  name  of  more*  than  one 
candidate  for  any  office  to  be  filled,  neither  name  shall  be  printed  as  a  can- 
didate for  such  office.     If  any  person  shall  join  in  nominating  by  petition 
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more  than  one  nominee  for  any  office  to  be  filled,  such  person  shall  not  be 
counted  as  a  petitioner  for  either  nomination. 

7809.  Certificates  of  candidature  to  be  preserved.  §  20.  The 
governor  of  the  state  and  county  clerks  shall  cause  to  be  preserved  in  their 
respective  offices  all  certificates  and  petitions  of  nominations  filed  therein 
under  the  provisions  of  this  act  for  six  months  after  the  election  for  which 
such  nominations  were  made. 

7810.  Certificates  of  nomination,  when  filed.  §  21.  Certificates 
and  petitions  of  nomination  filed  with  the  governor  of  the  state,  shall  be 
filed  not  more  than  sixty  days,  and  not  less  than  twenty  days,  before  the 
day  fixed  by  the  law  for  the  election  of  the  persons  in  nomination.  Cer- 
tificates and  petitions  of  nomination  herein  directed  to  be  filed  with  the 
clerk  of  a  county,  shall  be  filed  not  more  than  sixty  and  not  less  than  fif- 
teen days  before  election. 

7811.  Governor  to  certify  nominees.  §  22.  Not  less  than  eighteen 
days  before  an  election  of  the  state  to  fill  any  public  office  for  which  all  the 
electors  are  entitled  to  vote,  the  governor  of  the  state  shall  certify  to  the 
county  clerk  of  each  county  the  name  and  the  place  of  residence  of  each 
person  nominated  for  such  office,  as  specified  in  the  certificates  and  peti- 
tions of  nominations  filed  with  the  governor  of  the  state,  and  shall  designate 
therein  the  device  under  which  the  group  or  list  of  candidates  of  each  party 
will  be  printed,  and  the  order  in  which  they  will  be  arranged. 

7812.  Nominees1  names,  publication  of.  §  23.  At  least  seven  days 
before  an  election  to  fill  any  public  office  at  which  the  electors  of  any 
county  are  entitled  to  vote,  the  county  clerk  of  such  county  shall  cause  to 
be  published  in  at  least  two  weekly  newspapers  within  the  county,  the  nom- 
inations to  office  certified  to  him  by  the  governor  of  the  state  and,  also, 
those  filed  with  the  county  clerk.  He  shall  make  no  less  than  two  publi- 
cations in  each  of  such  newspapers  before  election;  one  of  such  publica- 
tions in  each  newspaper  shall  be  upon  the  last  day  upon  which  such  news- 
paper is  issued  before  election.  Such  publications  shall  be  made  in  two 
newspapers  representing  the  political  parties  that  at  the  last  preceding  gen- 
eral election  cast  the  largest  number  of  votes  in  the  state,  if  such  papers 
there  be :  Provided,  that  in  all  cities  where  a  daily  paper  is  printed  and 
published  such  notice  shall,  also,  be  published  in  two  daily  papers  represent- 
ing such  political  parties,  if  such  there  be.  The  lists  of  nominations  pub- 
lished by  the  county  clerks  shall  be  arranged,  as  far  as  practicable,  in  the 
order  and  form  in  which  they  will  be  printed  upon  the  ballots  and  shall 
designate  the  devices  under  which  the  group  or  list  of  candidates  of  each 
party  will  be  printed. 

7813.  Person  nominated  refusing  to  accept  etc.  §  24.  The  gov- 
ernor of  the  state  shall  not  certify  the  name  of  a  candidate  whose  certificate 
of  nomination  shall  have  been  filed  in  his  office  who  shall  have  notified  him 
in  a  writing,  signed  and  executed  with  the  formalities  prescribed  for  the  ex- 
ecution of  an  instrument  to  entitle  it  to  record,  that  he  will  not  accept  the 
nomination  contained  in  the  certificate  or  petition  of  nomination.  The 
county  clerk  shall  not  include  in  the  publication  to  be  made  according  to 
section  twenty-three  hereof,  the  name  of  any  candidate  whose  certificate, 
or  petition  of  nomination  shall  have  been  filed  in  his  office  who  shall  have 
notified  him  in  like  manner  that  he  will  not  accept  the  nomination.     The 
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names  of  such  candidates  shall  not  be  included  in  the  names  of  the  candi- 
dates to  be  printed  in  the  ballots  as  hereinafter  provided. 

7814.  Rule  as  to  constitutional  amendment.  §  25.  Whenever  a 
proposed  constitutional  amendment  or  other  question  is  to  be  submitted  to 
the  people  of  the  state  for  popular  vote,  the  secretary  of  state  shall  duly, 
and  not  less  than  thirty  days  before  election,  certify  the  same  to  the  clerk 
of  each  county  in  the  state,  and  the  clerk  of  each  county  shall  include  the 
same  in  the  publication  provided  for  in  section  23  in  this  act. 

7815.  Printing  ballots — Colors  of  state  and  county  tickets  — 
Pasters  —  Vacancy.  §  26.  The  board  of  election  commissioners  shall 
cause  the  names  of  all  candidates  of  their  respective  jurisdictions  to  be 
printed  on  one  ballot,  all  nominations  of  any  party  or  group  of  petitioners 
being  placed  under  the  title  and  device  of  such  party  or  petitioners  as  des- 
ignated by  them  in  their  certificate  or  petition  ;  or,  if  none  be  designated, 
under  some  suitable  title  and  device.  The  ballots  shall  be  of  uniform  size 
and  of  the  same  quality  and  color  of  paper,  and  sufficiently  thick  that  the 
printing  can  not  be  distinguished  from  the  back.  All  ballots  prepared  by 
the  state  board  of  election  commissioners  shall  be  printed  on  red  tinted 
paper,  and  put  up  in  blocks  of  one  hundred  each.  AH  ballots  prepared  by 
the  county  boards  of  election  commissioners  shall  be  printed  on  white 
paper.  If  the  same  device  for  designating  candidates  be  selected  by 
two  parties  or  groups  of  petitioners,  it  shall  be  given  to  the  one  which  first 
selected  it,  and  a  suitable  device  shall  be  selected  for  the  other.  The  ar- 
rangement of  the  ballot  shall,  in  general,  conform  as  nearly  as  possible  to 
the  plan  hereinafter  given,  and  the  device  named  and  list  of  candidates  of 
the  democratic  party  shall  be  placed  in  the  first  column  on  the  left-hand  side 
of  said  ballot ;  of  the  republican  party  in  the  second  column ;  of '  the  pro- 
hibition party  in  the  third  column,  and  of  any  other  party  in  such  order  as 
the  board  of  election  commissioners  shall  decide. 


Device. 

Democratic 

Ticket. 


Device. 

Republican 

Ticket. 


Device. 

Prohibition 

Ticket 


For 

Governor, 

Courtland  C. 

Matson. 


For 

Governor, 

Alvin  P. 

Hovey. 


For 

Governor, 

Joseph  B. 

Hughes. 


For  Lieut 

Governor, 

William  R. 

Myers. 


For  Lieut. 
Governor, 

Ira  J. 

Chase. 


For  Lieut. 

Governor, 

Robert 

Gale. 


7816.  Vacancy  as  to  candidate  — Pasters.  §  27.  In  case  of  the 
death,  removal  or  resignation  of  any  candidate  after  the  printing  of  such 
ballots  and  before  such  election,  it  shall  be  lawful  for  the  chairman  of  the 
state,  district  or  county  political  organization  of  which  such  candidate  was 
a  member  to  make  a  nomination  to  fill  such  vacancy,  and  to  provide  the 
election  board  of  each  precinct  in  which  such  candidate  is  to  be  voted  for 
with  a  number  of  pasters  containing  only  the  name  of  such  candidate  at 
least  equal  to  the  number  of  ballots  provided  each  precinct,  but  no  pasters 
shall  be  given  to  or  received  by  any  one  except  such  election  board  and  such 
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chairman,  and  it  shall  be  the  duty  of  the  polling  clerks  to  put  one  of  such 
pasters,  in  a  careful  and  proper  manner  and  in  the  proper  place,  on  each 
ticket  before  they  shall  sign  their  initials  thereon. 

7817.  Printer's  defaults— Felony.  §28.  If  the  printer  of  such 
ballots,  or  any  person  employed  in  printing  the  same,  shall  give  or  deliver, 
or  knowingly  permit  to  be  taken,  any  of  said  ballots  by  any  person  other 
than  a  member  of  the  board  of  election  commissioners,  for  which  such 
ballots  are  being  printed,  or  shall  print  or  cause  or  permit  to  be  printed 
any  ballot  in  any  other  form  than  the  one  prescribed  by  this  act,  or  with 
any  other  names  thereon,  or  with  the  names  spelled  or  the  names  or  devices 
therepn  arranged  in  any  other  way  than  that  authorized  and  directed  by 
the  said  board  of  election  commissioners,  he  shall  be  guilty  of  felony  and, 
on  conviction  thereof,  shall  be  imprisoned  in  the  state  penitentiary  not  less 
than  three  nor  more  than  ten  years,  and  be  disfranchised  for  any  determi- 
nate period  not  less  than  ten  years. 

7818.  County  clerk's  duties— Expenses.  §  29.  It  shall  be  the  duty 
of  each  county  clerk  to  appear  in  person,  or  by  specially  authorized  deputy, 
bearing  credentials  given  under  the  seal  of  the  circuit  court,  at  the  office  of 
the  governor  of  the  state  not  more  than  fourteen  nor  less  than  ten  days  prior 
to  each  general  election,  and  the  state  board  of  election  commissioners  shall 
thereupon  deliver  to  said  clerk  ten  ballots  for  every  five  voters  and  fraction 
thereof  in  each  precinct  of  his  county  at  the  last  presidential  election,  or  if 
a  new  precinct  has  been  established  in  such  county,  ten  ballots  for  every 
five  voters  of  the  estimated  vote  as  reported  by  the  board  of  county  com- 
missioners: Provided,  however^  that  if  it  shall  be  made  to  appear  by  the  affi- 
davit of  such  clerk  that  any  precinct  has  so  increased  in  population  as  to 
have  fifty  per  cent,  more  voters  than  at  [the]  last  presidential  election,  or 
at  the  time  of  estimate  by  the  board  of  county  commissioners,  the  state 
board  of  election  commissioners  shall  deliver  to  him  two  ballots  for  every 
voter  so  declared  by  him,  under  oath,  to  be  resident  in  said  precinct.  The 
ballots  shall,  in  the  presence  of  the  clerk,  be  wrapped  and  tied  in  packages, 
plainly  marked,  one  for  each  precinct,  and  securely  sealed  with  wax,  and 
the  clerk  shall  give  his  receipt  for  the  same.  And,  for  the  safe  sealing  of 
such  ballots  such  board  shall  provide  itself  with  a  seal  of  such  design  as  it 
may  deem  proper,  but  the  same  design  shall  not  be  used  for  any  two  con- 
secutive elections.  The  state  board  of  election  commissioners  shall  also 
provide  and  inclose  in  each  of  said  sealed  packages  three  stamps  bearing  a 
cross  (X)  or  such  other  device  as  they  may  select,  together  with  ink  pads 
or  other  necessary  apparatus  ready  for  use.  The  state  board  of  election 
commissioners  shall,  from  time  to  time,  certify  to  the  auditor  of  state  the 
necessary  expenses  of  the  preparation  and  distribution  of  the  state  ballots 
and  stamps,  and  the  auditor  shall  audit  and  issue  his  warrants  for  the  same, 
which  shall  be  paid  out  of  any  funds  in  the  state  treasury  not  otherwise 
appropriated. 

7819.  Clerk's  allowances— Messenger.  §30.  An  allowance  shall 
be  made  to  the  clerk  by  the  board  of  county  commissioners  of  five  cents 
per  mile  for  the  distance  necessarily  traveled  in  going  to  and  returning  from 
the  office  of  governor  of  the  state;  but,  in  case  said  clerk  of  any  county  shall 
fail  to  appear  at  the  office  of  the  governor  of  the  state  by  the  close  of  the 
tenth  day  prior  to  election,  the  state  board  of  election  commissioners  shall 
forthwith  dispatch  a  special  messenger  to  such  county  with  the  ballots  for 
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the  county;  which  messenger,  before  receiving  such  ballots,  shall  take  and 
subscribe  to  an  oath,  to  be  administered  to  him  by  the  secretary  of  state, 
which  oath  shall  be  filed  with  said  board  of  election  commissioners,  and 
shall  be  in  the  words  following: 

State  of  Indiana,      )      # 
County  of  Marion^  J 

I, ,  swear  (or  affirm,  as  the  case  may  [be] )  that  I  will  take 

charge  of  the  election  ballots  delivered  to  me  by  the  state  board  of  election 

commissioners  for  the  county  of ,  and  will  safely  deliver  said  ballots 

in  sealed  packages,  and  in  the  same  condition  as  received  by  me,  to  the 
clerk  of  said  county  at  the  earliest  time  that  I  can  reach  the  county  seat  of 
said  county.     So  help  me  God. 

Subscribed  and  sworn  to  before  me  this day  of ,  18 — . 


And,  in  such  case  said  messenger  shall  be  allowed  three  dollars  per  day 
for  the  time  necessarily  employed,  and  three  cents  per  mile  for  the  distance 
necessarily  traveled  by  him,  which  allowance  shall  be  certified  to  the  treas- 
urer of  such  county,  and  deducted  from  the  first  moneys  thereafter  accru- 
ing to  such  clerk  payable  by  the  treasurer.  The  amount  so  deducted  shall 
be  remitted  by  the  county  treasurer  to  the  treasurer  of  the  state. 

7820.  False  delivery  of  ballot— Felony.  §  31.  If  any  member  of 
the  board  of  election  commissioners  shall  give  or  deliver  to  any  other  per- 
son any  of  said  ballots,  or  shall  permit  any  of  them  to  be  taken  away,  ex- 
cept as  herein  provided,  he  or  they  shall  be  guilty  of  a  felony,  and  on  con- 
viction shall  be  punished  by  imprisonment  in  the  state  penitentiary  for  not 
less  than  three  nor  more  than  ten  years,  and  be  disfranchised  for  any  de- 
terminate period  not  less  than  ten  years. 

7821.  Asportation  of  ballot — Felony.  §  32.  If  any  person  shall  take 
or  remove  in  any  manner,  feloniously  or  with  the  consent  or  permission  of 
the  custodian  for  the  time,  from  any  place  where  they  may  lawfully  be  un- 
der this  act,  any  of  such  ballots  or  stamps,  or  be  found  in  custody  or  pos- 
session of  such  ballots  or  stamps  (except  as  an  official  or  custodian  under 
this  act,  or  while  within  the  polling  place  for  the  purpose  of  voting);  or  if 
any  such  custodian  or  official  shall  consent  to,  or  permit,  any  of  such  bal- 
lots or  stamps  to  be  removed  or  carried  away  from  the  place  where  they 
may  lawfully  be  by  any  person,  except  an  official  or  custodian  under  this 
act  whose  duty  it  is  to  receive  the  same,  such  person,  custodian  or  official 
shall  be  deemed  guilty  of  a  felony,  and  on  conviction  shall  be  punished  by 
imprisonment  in  the  penitentiary  at  hard  labor  for  not  less  than  three  nor 
more  than  ten  years,  and  be  disfranchised  for  any  determinate  period  not 
less  than  ten  years. 

7822.  Election  inspector  not  able  to  attend— Duty  —  Sealed 
ballots.  §  $S'  I*  shM  be  the  duty  of  each  election  inspector,  or  in  case 
he  can  not  attend,  some  other  member  of  the  election  board  authorized  in 
writing  by  the  inspector,  to  appear  at  the  office  of  the  clerk  of  the  circuit 
court  of  his  county  not  more  than  three  nor  less  than  two  days  before  each 
election,  and  the  county  board  of  election  commissioners  shall  deliver  to 
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him  the  sealed  package  of  ballots  and  the  stamps  provided  for  his  precinct 
by  the  state  board  of  election  commissioners,  and  also  ten  of  the  local 
ballots  printed  under  the  direction  of  the  county  board  of  election  com- 
missioners for  each  five  or  fraction  thereof  of  the  number  of  votes  cast  at 
such  precinct  at  the  last  presidential  election  ;-or  if  a  new  precinct  for  each 
five  or  fraction  of  five  voters,  as  estimated  by  the  county  commissioners: 
Provided,  however •,  that  in  case  it  be  made  to  appear  by  affidavit  of  such  in- 
spector that  the  number  of  voters  in  his  precinct  has  increased  more  than 
fifty  per  cent,  since  the  last  presidential  election  or  estimate  by  the  board 
of  county  commissioners,  there  shall  be  delivered  to  him  two  ballots  for 
each  voter  so  declared  under  oath  by  him  to  reside  in  the  precinct.  The 
local  ballots  shall  be  wrapped  and  tied  in  packages  and  securely  sealed 
with  wax  in  the  presence  of  said  inspector  or  his  representative,  who  shall 
receipt  for  the  same;  and,  for  the  safe  sealing  of  such  ballots  the  county 
board  of  election  commissioners  shall  provide  themselves  with  a  seal  of 
such  design  as  they  may  deem  proper,  but  the  same  design  shall  not  be  used 
at  any  two  consecutive  elections,  and  said  packages  shall  not  be  opened 
until  delivered  to  the  election  board  of  the  respective  voting  precincts  to 
which  they  are  directed,  and  said  boards  shall  be  fully  organized  and  ready 
for  the  reception  of  votes,  as  in  this  act  provided. 

7823.  Opening  ballots  —  Cards  and  instructions  to  voters.  §34. 
At  the  opening  of  the  polls,  after  the  organization  of,  and  in  the  presence 
of,  the  election  board,  the  inspector  shall  open  the  packages  of  ballots  in 
such  a  manner  as  to  preserve  the  seals  intact.  He  shall  then  deliver  to  the  poll 
clerk  of  the  opposite  political  party  from  his  own,  twenty-five  each  of  the 
state  and  local  ballots,  and  to  the  other  poll  clerk  the  stamps  for  marking 
the  ballots.  The  poll  clerks  shall,  at  once,  proceed  to  write  their  initials,  in 
ink,  on  the  lower  left  hand  corner  of  the  back  of  each  of  said  ballots,  in 
their  ordinary  handwriting,  and  without  any  distinguishing  mark  of  any 
kind.  As  each  successive  elector  calls  for  a  ballot  the  poll  clerks  shall  de- 
liver to  him  the  first  signed  of  the  twenty-five  ballots  of  each  kind;  and  the 
inspector  shall  immediately  deliver  to  the  poll  clerks  another  ballot  of  each 
kind  which  the  poll  clerk  shall  at  once  countersign,  as  before,  and  add  to 
the  ballots  already  countersigned,  so  that  it  shall  be  delivered  for  voting 
after  all  of  those  theretofore  countersigned. 

7824.  Cards  and  instructions  —  Specimen  ballots.  §  35.  The 
county  board  of  election  commissioners  of  each  county  shall  cause  to  be 
printed  in  large  type  on  cards,  in  English  and  such  other  language  as  they 
deem  necessary,  instructions  for  the  guidance  of  electors  in  preparing  their 
ballots.  They  shall  furnish  twelve  of  such  cards  in  each  of  the  languages 
determined  upon  by  them  to  each  of  the  election  inspectors  at  the  same 
time  they  deliver  to  him  the  ballots  for  his  precinct.  Each  inspector  shall 
cause  to  be  posted  one  of  each  of  said  cards  in  each  place  or  compartment 
provided  for  the  preparation  of  ballots,  and  one  of  each  kind  of  such  cards 
at  or  near  to  the  outer  end  of  the  chute  leading  to  the  polling  place,  and 
not  nearer  than  fifty  feet  of  the  polling  place,  and  not  less  than  three  of 
each  of  such  cards,  and  three  samples  of  each  of  the  state  and  local  ballots 
in  and  about  the  polling  place  at  the  opening  of  the  polls  on  the  day  of 
election,  which  sample  ballots  shall  be  printed  on  different  colored  paper 
than  the  genuine  ballots.  Said  cards  shall  contain  full  instructions  to  the 
voters  as  to  what  must  be  done:  first,  to  obtain  ballots  for  voting;  second, 
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to  prepare  the  ballots  for  voting;  third,  to  obtain  a  new  ballot  in  place  of 
one  accidentally  defaced,  mutilated  or  spoiled;  also,  copies  of  sections 
forty-three,  fifty,  fifty-five,  fifty-six,  fifty-nine  and  sixty  of  this  act. 

7825.  Special  messenger  with  ballots,  when  — Loss  of  ballots 
—  Neglect  — Penalty  — New  supply.  §  36.  In  case  any  inspector  or 
his  representative  shall  fail  to  appear  at  the  office  of  the  county  clerk  by 
the  close  of  the  second  day  prior  to  any  election,  the  county  board  of  elec- 
tion commissioners  shall  forthwith  dispatch  a  special  messenger  to  his  pre- 
cinct with  the  ballots  and  stamps  for  such  precinct.  Such  messenger  shall 
be  allowed  two  dollars  for  his  time  and  five  cents  per  mile  for  the  distance 
necessarily  traveled  by  him,  and  shall  promptly  report  to  such  clerk  and  file 
with  him  the  receipt  of  the  person  to  whom  he  delivered  such  ballots  and 
stamp,  and  his  affidavit  stating  when  and  to  whom  he  delivered  such  ballots 
and  stamps,  and  such  inspector  shall  receive  no  compensation  for  his  ser- 
vices at  such  election. 

7826.  Inspector's  neglect — Penalty.  §  37.  Any  inspector  who  shall 
wilfully  or  negligently  fail  to  appear  at  the  clerk's  office,  in  person  or  by 
representative,  as  herein  provided,  shall  be  guilty  of  misdemeanor  and,  on 
conviction,  shall  be  fined  not  less  than  ten  dollars,  nor  more  than  one  hun- 
dred dollars,  and  shall  thereafter  be  incompetent  to  serve  as  inspector. 

7827.  LOSS  of  ballots  —  New  supply.  §  38.  If  by  any  accident  or 
casualty  the  ballots  delivered  to  any  clerk,  inspector,  or  other  messenger 
shall  be  lost  or  destroyed,  it  shall  be  the  duty  of  such  person  in  custody  to 
report  the  loss  at  once  to  the  board  of  election  commissioners,  from  which 
the  same  were  obtained,  and  make  affidavit  of  the  circumstances  of  the  loss, 
whereupon  such  board  shall  at  once  re-supply  such  person.  In  case  such 
person  in  custody  fails  or  refuses  to  report  and  make  proof  of  the  loss,  any 
qualified  elector  may  do  so,  and  thereupon  such  board  shall  a£  once  send 
a  new  supply  by  special  messenger,  as  provided  in  other  cases.  In  case, 
for  any  reason,  there  should  be  found  no  ballots  or  other  necessary  means 
or  contrivances  for  voting  at  the  opening  of  the  polls,  it  shall  be  the  duty 
of  the  election  board  to  secure  the  same  as  speedily  as  possible,  and,  if  nec- 
essary, such  board  may  have  ballots  printed:  Provided,  however,  that  such 
ballots  shall  conform  as  nearly  as  possible  to  the  genuine  ballots,  and  the 
printing  and  the  care  of  the  same  shall  be  under  the  same  provisions  and 
penalties  as  the  printing  and  care  of  the  other  ballots  prescribed  in  this  act. 

7828.  Preservation  of  ballots  —  Destruction.  §  39.  The  various 
boards  of  election  commissioners  shall  preserve  the  ballots  that  are  left  over 
in  their  hands  after  supplying  the  precincts  as  hereinbefore  provided,  until 
six  o'clock  p.  m.  of  the  day  of  election,  and  shall  then  count  and  destroy, 
by  totally  consuming  by  fire,  all  of  such  ballots  but  one,  which  shall  be  se- 
curely pasted  in  the  election  record  immediately  preceding  the  place  where 
the  vote  is  to  be  recorded.  They  shall  also  cause  to  be  entered  below  such 
ballot  the  number  of  ballots  printed  by  them,  the  number  delivered  to  each 
messenger  and  the  number  destroyed  by  them. 

7829.  Rooms  for  election,  how  provided  —  Booths  —  Construc- 
tion—  Cost.  §  40.  It  shall  be  the  duty  of  the  county  commissioners  in 
each  county,  before  each  election,  to  provide  for  and  secure  in  each  pre- 
cinct of  the  county  a  suitable  room  in  which  to  hold  the  election,  and  to 
have  placed  therein  a  railing  separating  the  part  of  the  room  to  be  occupied 
by  the  election  board  from  the  remainder  of  the  room  and  also  three  booths 
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or  compartments  in  which  electors  shall  mark  their  ballots,  screened  from 
observation,  each  containing  a  counter  or  shelf.  Booths  shall  be  so  con- 
structed and  arranged  that  all  the  members  of  the  election  board  can  see 
whether  more  than  one  voter  enters  any  one  of  such  booths  at  one  time. 
The  portion  of  the  room  set  apart  for  the  election  board  shall  include  a 
window  at  which  the  voter  shall  appear  for  challenge,  and  such  voter  shall 
immediately  announce  his  full  and  true  name  to  the  challengers.  The  board 
of  county  commissioners  shall  also  provide  for  each  precinct  a  chute  or 
passage  with  a  railing,  rope  or  wire  on  each  side,  commencing  fifty  feet 
away  from,  and  leading  to  such  polling  place,  passing  such  window  for  chal- 
lenge, and  thence  to  the  entrance  of  the  room  in  which  the  election  is  held. 
The  expenses  of  such  preparation  shall  be  defrayed  as  other  expenses  of  the 
county  by  the  board  of  county  commissioners.  No  election  shall  be  held 
in  a  room  in  which  spirituous,  vinous  or  malt  liquors  are  kept  or  sold. 

7830.  Challenger  and  poll  book  holder.  §41.  One  challenger  and 
one  poll  book  holder,  appointed  and  designated  by  each  party  organization, 
shall  be  entitled  to  stand  at  the  sides  of  the  chute  near  the  challenge  win- 
dow. No  other  person  shall  remain  within  fifty  feet  of  the  same,  except 
for  the  purpose  of  offering  his  vote ;  and  voters  shall  approach  and  enter 
the  chute  in  the  order  in  which  they  appear  for  the  purpose  of  voting.  If 
any  person  offering  to  vote  shall  be  challenged  by  one  of  such  challengers 
or  by  any  member  of  the  election  board,  he  shall  stand  aside  and  shall  not 
be  entitled  to  vote  unless  he  makes  affidavit  in  writing  that  he  is  a  qualified 
and  legal  voter  of  the  precinct,  and  in  such  affidavit  sets  forth  his  name, 
residence,  occupation,  place  or  places  of  residence  during  the  six  months 
prior  to  the  election,  with  the  date  of  any  removal  within  that  time,  and  the 
names  of  two  persons  who  have  personal  knowledge  of  his  residence  in  the 
precinct  thirty  days  and  the  township  sixty  days,  and  shall,  in  case  he  be  a 
person  required  by  this  act  to  be  registered,  also  produce  the  necessary 
certificate  of  registration  provided  for  in  this  act.  He  shall  then  be  al- 
lowed to  vote,  unless  the  challenger  or  some  qualified  voter  of  the  precinct 
make  affidavit  in  writing  that  he  knows  or  is  informed  and  verily  believes 
that  the  person  offering  to  vote  is  not  a  legal  voter  in  the  precinct ;  and  if 
the  affidavit  be  on  information  and  belief,  he  shall  set  forth  the  names  of 
the  person  or  persons  from  whom  such  information  was  obtained,  and  the 
person  offering  to  vote  shall  not  thereafter  be  allowed  to  vote,  except  one 
qualified  voter  of  the  precinct,  who  has  been  a  freeholder  and  resident 
householder  in  the  precinct  for  at  least  one  year  or  a  resident  householder 
for  two  years  next  preceding  such  election  shall  make  affidavit  or  affirma- 
tion in  writing  that  of  his  personal  knowledge  such  person  offering  to  vote 
is  a  legal  voter  at  the  precinct:  Provided,  that  if  such  person  so  offering  to 
vote  be  challenged  solely  or  for  the  additional  reason  that  he  is  not  a  citizen 
of  the  United  States,  then  such  person  so  challenged  for  such  reason  shall 
take  and  subscribe  the  following  oath: 

I  do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  I  have  resided 
in  the  United  States  one  year,  and  have  declared  my  intention  of  becoming 
a  citizen  thereof  in  conformity  with  the  laws  thereof. 

The  other  affidavits  herein  referred  to  shall  be  in  the  following  form: 

I  do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  I  am  a  citizen 
of  the  United  States;  that  I  am  now  over  the  age  of  twenty-one  years,  to 
the  best  of  my  information  and  belief;  and,  that  I  have  been  a  bona  fide 
69 
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resident  of  this  state  for  six  months  immediately  preceding  this  election; 
that  I  have  resided  in  the  township  sixty  days,  and  in  the  precinct  thirty 
days,  and  that  I  am  now  a  bona  fide  resident  of  this  precinct;    that  I  am 

generally  known  by  the  name  in  which  I  now  desire  to  vote,  which  is 

;  that  I  have  not  voted  and  will  not  vote  in  any  other  precinct  in  this 

election ;  that  my  occupation  is ;  that  my  present  residence  is 

(if  in  the  city  or  town  give  the  street  or  number)  and  that  during  the 

last  six  months  prior  to  this  election  I  have  resided  at ,  I  have 

removed  from to on  the  following  date ;  and 

that and have  personal  knowledge  of  my  residence  in 

the  precinct  thirty  days  and  in  the  township  sixty  days. 

I  swear  that  I  am  informed  and  believe  that ,  now  offering  to 

vote,  is  not  a  legal  voter  in  this  precinct,  and  that  I  obtained  such  informa- 
tion from and 

I  do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  I  am  a  qualified 
voter  in  this  precinct;  that  I  have  been  a  freeholder  and  resident  house- 
holder in  this  precinct  for  one  year,  or  a  resident  householder  for  two  years 

next  preceding  this  election;   that ,  who  now  desires  to  vote,  has 

resided  in  this  state  for  six  months  immediately  preceding  this  election; 
that  he  has  resided  in  this  township  sixty  days  and  in  this  precinct  thirty 

days,  at ;  that  he  is  now  a  bona  fide  resident  of  this  precinct  and 

a  legal  voter  therein.     These  facts  I  know  of  my  own  personal  knowledge. 

7831.  False  oath — Arrest.  §  42.  If,  at  any  time  during  the  elec- 
tion, any  qualified  elector  shall  make  affidavit  before  the  inspector  that  any 
person  who  has  voted  is  an  illegal  voter  in  such  precinct,  the  person  accused 
shall,  at  once,  be  arrested  by  the  election  sheriffs  and  by  them  delivered  to 
the  civil  authorities.  Immediately  after  the  close  of  the  election  the  in- 
spector shall  deliver  such  affidavit  to  some  justice  of  the  peace  in  the  town- 
ship,  who  shall  proceed  thereon  as  if  the  affidavit  had  been  made  before  him. 

7832.  False  oath  —  Perjury.  §  43.  Whoever  shall  knowingly  or 
wilfully  make  a  false  affidavit,  under  any  of  the  provisions  of  this  act,  shall 
be  deemed  guilty  of  perjury. 

7833.  Employe  not  to  be  employed,  when  —  Penalty.  §  44. 
No  person  entitled  to  vote  at  any  general,  national,  state  or  county  elec- 
tion, shall  be  employed  upon  the  day  on  which  such  election  shall  be  held, 
in  manufacturing,  mining,  mechanical  or  mercantile  establishment  or  any 
railroad  corporation  in  this  state  during  the  period  of  four  hours  after  the 
opening  of  any  election  in  the  county  in  which  [such]  person  is  entitled 
to  vote,  except  as  to  works  of  necessity,  in  which  works  of  necessity,  every 
employe  shall  be  given  some  period  of  four  hours  between  the  opening  and 
the  closing  of  the  polls  on  said  day ;  and,  any  circuit  court  may  enforce  the 
provisions  of  this  section  in  term  time  or  in  vacation  by  mandate  or  other- 
wise, upon  the  application  of  any  voter.  Every  officer  of  any  corporation, 
owner,  superintendent,  overseer  or  foreman,  who  employs  or  permits  to  be 
employed  any  person  in  violation  of  this  section,  shall  be  guilty  of  a  mis- 
demeanor, and  fined  not  less  than  fifty  nor  more  than  five  hundred  dollars. 

7834.  Admission  to  election  room  —  Ballots,  how  received* 
folded,  deposited  etc.  §  45.  When  a  voter  shall  have  been  passed  by 
the  challengers,  or  shall  have  been  sworn  in,  he  shall  be  admitted  to  the 
election  room:  Provided,  however,  that  not  more  than  three  voters  shall  be 
allowed  in  the  room  at  one  time.     On  entering  the  room  the  voter  shall 
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announce  his  name  to  the  poll  clerks,  who  shall  register  it  The  clerk 
holding  the  ballots  shall  deliver  to  him  one  state  and  one  local  ballot,  and 
the  other  clerk  shall  thereupon  deliver  to  him  a  stamp,  and  both  poll  clerks, 
on  request,  shall  give  explanation  of  the  manner  of  voting;  if  deemed 
necessary,  by  unanimous  consent  of  the  board,  an  interpreter  may  be  called. 
The  voter  shall  then,  and  without  leaving  the  room,  go  alone  in  to  any  of 
the  booths  which*  may  be  unoccupied  and  indicate  the  candidates  for  whom 
he  desires  to  vote  by  stamping  the  square  immediately  preceding  their 
names,  and  indicate  his  preference  on  any  question  of  constitutional  amend- 
ments or  other  special  matter  by  stamping  in  front  of  the  words  "  yes  "  or 
"  no  "  under  such  question:  Provided,  however ',  that  if  he  shall  desire  to  vote 
for  all  candidates  of  one  party  or  group  of  petitioners,  and  none  other,  he 
may  place  the  stamp  on  the  square  preceding  the  title  under  which  the  can- 
didates of  such  party  or  group  of  petitioners  are  printed,  and  the  votes  shall 
then  be  counted  for  all  the  candidates  under  that  title,  unless  the  name  of 
one  or  more  candidates  under  another  title  shall  also  be  stamped,  in  which 
case  the  names  of  the  candidates  so  stamped  shall  be  counted.  Before 
leaving  the  booth  or  compartment,  the  voter  shall  fold  his  ballots  sepa- 
rately, so  that  no  part  of  the  faces  thereof  shall  be  exposed,  and  so  that  the 
initials  of  the  poll  clerks  shall  be  exposed,  and  on  leaving  the  booth  or  com- 
partment shall  return  the  stamp  to  the  poll  clerk  and  deliver  the  ballots  to 
the  inspector,  or  to  the  judge  who  may  temporarily  be  authorized  to  act  for 
him,  who  shall  forthwith,  in  the  presence  of  the  voter  and  of  the  election 
board,  deposit  the  same  in  the  respective  ballot  boxes,  the  state  ballot  in 
the  red  ballot  box,  and  the  local  ballot  in  the  white  ballot  box;  and  the  bal- 
lot clerks  shall  write  the  word  "  voted  "  after  the  name  of  the  voter  on  the 
poll  lists:  Provided,  hozvever,  that  if  any  elector  shall  show  his  ballot,  or  any 
part  thereof,  to  any  other  person,  after  the  same  shall  have  been  marked, 
so  as  to  disclose  any  of  the  candidates  voted  for,  such  ballot  shall  not  be 
deposited  in  the  ballot  box.  A  minute  of  such  occurrence  shall  be  made 
on  the  poll  list,  and  such  person  shall  not  be  allowed  to  vote  thereafter. 
The  voter  shall  then  leave  the  room,  but  no  voter  to  whom  a  ballot  and 
stamp,  or  either,  have  been  delivered  shall  be  permitted  to  leave  the  room 
without  voting  the  ballots  or  returning  them  to  the  poll  clerk  or  without 
returning  the  stamp  to  the  poll  clerk  from  whom  he  received  it.  Any  voter 
who  shall  attempt  to  leave  the  room  with  a  ballot  or  stamp  in  his  posses- 
sion shall  be,  at  once,  arrested  on  demand  of  any  member  of  the  election 
board. 

7835.  Booth  —  Election  room  —  Who  admitted.  §  46.  Not  more 
than  one  person  shall  be  permitted  to  occupy  any  booth  at  one  time;  and 
no  person  shall  remain  in  or  occupy  a  booth  longer  than  may  be  necessary 
to  prepare  his  ballot  and,  in  no  event,  longer  than  five  minutes.  Not  more 
than  three  persons  other  than  the  election  officers  shall  be  permitted  to  en- 
ter or  be  in  the  election  room  at  any  one  time,  and  no  voter,  or  person  of- 
fering to  vote,  shall  hold  any  conversation  or  communication  with  any  other 
person  than  a  member  of  the  election  board  while  in  the  election  room. 

7836.  Defacing  etc.  of  ballot  by  mischance.  §47.  Any  person 
who  shall,  by  accident  or  mistake,  spoil,  deface  or  mutilate,  his  ballot,  may, 
on  returning  the  same  to  the  poll  clerks  and  satisfying  them  that  such  spoil- 
ing, defacing  or  mutilation  was  not  intentional,  receive  another  in  place 
thereof,  and  such  clerks  shall  make  a  minute  of  the  fact  on  the  poll  lists  at 
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the  time,  and  the  mutilated  ballot  shall  then  be  destroyed  by  the  elector 
in  the  presence  of  the  board. 

7837.  Ballot,  when  prepared  by  poll  clerk  — Felony.  §  48.  Any 
elector  who  declares  that  by  reason  of  physical  disability  or  inability  to 
read  the  English  language,  he  is  unable  to  mark  his  ballot,  may  declare  his 
choice  of  candidates  to  the  poll  clerks,  who,  in  the  presence  of  the  elector 
and  in  the  presence  of  each  other,  shall  prepare  the  ballots  for  voting  in 
the  manner  hereinbefore  provided  and,  on  request,  shall  read  over  to  such 
elector  the  names  of  the  candidates  as  marked.  Any  one  making  a  false 
declaration  under  the  provisions  of  this  section  shall,  upon  conviction,  be 
fined  in  any  sum  not  exceeding  five  dollars  and  be  disfranchised  for  a  period 
of  five  years,  and  any  poll  clerk  or  poll  clerks  who  shall  deceive  any  elector 
in  selecting  or  marking  any  ballot,  or  mark  the  same  in  any  other  way  than 
as  requested  by  said  elector,  shall  be  guilty  of  felony  and,  on  conviction, 
shall  be  imprisoned  in  the  penitentiary  for  not  less  than  two  nor  more  than 
five  years,  and  be  disfranchised  for  any*  determinate  period  not  less  than 
five  years. 

7838.  Deposit  of  ballots  by  inspector  etc.  §  49.  No  inspector  of 
election,  or  judge  acting  for  an  inspector,  shall  deposit  any  ballot  upon 
which  the  initials  of  the  poll  clerks,  as  hereinbefore  provided  for,  does  not 
appear,  or  any  ballot  on  which  appears  externally  any  distinguishing  mark, 
defacement  or  mutilation. 

7839.  Possession  of  stamp  out  of  election  room  —  Felony.  §  50. 
Any  person  who  shall  remove  or  attempt  to  remove  a  ballot  or  stamp  from 
the  election  room,  or  having  in  his  possession  outside  the  election  room  any 
ballot  or  stamp,  either  genuine  or  counterfeit,  during  the  election,  shall  be 
guilty  of  felony  and,  on  conviction,  shall  be  imprisoned  in  the  penitentiary 
not  less  than  two  nor  more  than  five  years,  and  be  disfranchised  for  any 
determinate  period  not  less  than  ten  years. 

7840.  Count  and  destruction  ot  ballots.  §51.  Immediately  on  clos- 
ing the  polls,  the  board  shall  count  all  the  ballots  remaining  unvoted,  re- 
cord the  number  of  the  same  on  the  tally  sheets,  and  destroy  all  of  such 
ballots  by  totally  consuming  by  fire. 

7841.  Canvass  of  votes  —Void  when  —  Destruction  of  ballots. 
§  52.  The  board  shall  then  proceed  to  canvass  the  votes,  beginning  first 
with  the  state  ballots  and  completing  them  before  proceeding  with  the  local 
ballots,  by  laying  each  ballot  upon  the  table,  in  the  order  in  which  it  is 
taken  from  the  ballot  box,  and  the  inspector  and  the  judge  of  the  election, 
differing  in  politics  from  the  inspector,  shall  view  the  ballots  as  the  names 
of  the  persons  voted  for  are  read  therefrom.  In  the  canvass  of  the  votes 
any  ballot  which  is  not  indorsed  with  the  initials  of  the  poll  clerks,  as  pro- 
vided in  this  act,  and  any  ballot  which  shall  bear  any  distinguishing  mark 
or  mutilation  shall  be  void  and  shall  not  be  counted,  and  any  ballot  or  part 
of  a  ballot  from  which  it  is  impossible  to  determine  the  elector's  choice  of 
candidates,  shall  not  be  counted  as  to  the  candidate  or  candidates  affected 
thereby:  Provided^  however \  that  on  protest  of  any  member  of  the  board, 
such  ballot,  and  all  disputed  ballots,  shall  be  preserved  by  the  inspector 
and,  at  the  close  of  the  count,  placed  with  the  seals  of  the  ballot  packages, 
in  paper  bags,  securely  sealed,  and  so  delivered  to  the  clerk  of  the  county, 
with  notification  to  him  of  the  number  of  ballots  so  placed  in  such  bags 
and  of  the  condition  of  the  seals  of  the  ballot  packages.      The  poll  clerk 
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shall  also  record  on  the  tally  sheets  memoranda  of  such  ballots  and  the 
condition  of  the  seal  of  the  ballot  packages;  and,  in  any  contest  of  election 
such  ballots  and  seals  may  be  submitted  in  evidence.  On  completing  the 
count,  and  recording  the  same  on  the  tally  sheets,  all  the  remaining  ballots, 
except  those  marked,  mutilated  or  otherwise  defective,  as  in  this  section 
hereinbefore  described,  shall  be  destroyed  by  the  election  board  by  totally 
consuming  by  fire,  before  adjournment,  and  thereupon  the  election  board 
shall  immediately  make  a  memorandum  of  the  total  vote  cast  for  each  can- 
didate and  deliver  a  copy  thereof  to  each  member  of  such  board. 

7842.  Defacing  or  destroying  certificate  of  nomination — Felony. 
§  53.  Any  person  who  shall  (1)  falsely  make  or  fraudulently  deface  or  fraudu- 
lently destroy  any  certificate  or  petition  of  nomination,  or  any  part  thereof; 
(2)  file  any  certificate  or  petition  of  nomination,  knowing  the  same,  or  any 
part  thereof,  to  be  falsely  made;  or  (3)  suppress  any  petition  or  certificate 
of  nomination  which  has  been  duly  filed,  or  any  part  thereof:  or  (4) 
forge  or  falsely  make  the  official  indorsement  of  any  ballot;  or  (5)  print, 
or  cause  to  be  printed,  any  imitation  ballot,  or  circulate  the  same;  or  (6) 
conspire  with  others  to  do  any  of  said  acts,  or  induce,  or  attempt  to  induce, 
any  other  person  to  do  any  of  said  acts,  whether  or  not  said  acts,  or  any 
of  them,  be  committed,  or  attempted  to  be  committed,  shall  be  deemed 
guilty  of  a  felony  and,  upon  conviction  thereof,  shall  be  punished  by  impris- 
onment in  the  state  penitentiary  not  less  than  two  nor  more  than  five  years 
and  be  disfranchised  for  any  determinate  period  not  less  than  ten  years. 

7843.  Felonies  as  to  clerk,  inspector  or  messenger.  §  54.  Any 
clerk,  inspector  or  other  messenger  intrusted  with  the  custody  of  ballots 
who  shall  open  any  of  the  packages  in  which  the  ballots  are  contained,  or 
permit  any  of  them  to  be  opened,  or  destroy  any  of  such  ballots,  or  permit 
them  to  be  destroyed;  or  give  or  deliver  any  such  packages  or  ballots  to  any 
person  not  lawfully  entitled  to  receive  them,  as  herein  provided;  or  conspire 
to  procure,  or  in  any  way  aid,  abet  or  connive  at  any  robbery,  loss  or  destruc- 
tion of  any  such  ballots  or  packages,  shall  be  guilty  of  a  felony  and,  on  con- 
viction, shall  be  punished  by  imprisonment  in  the  state  prison  for  not  less 
than  three  nor  more  than  ten  years,  and  be  disfranchised  for  any  determi- 
nate period  not  less  than  ten  years. 

7844.  Wrongful  entry  in  to  election  room— Misdemeanor.  §  55. 
If  any  person  not  herein  authorized  so  to  do  shall  enter  or  attempt  to  enter 
the  election  room,  or  enter  or  attempt  to  enter  within  the  railing  leading 
from  the  challenge  window  to  the  entrance  of  the  election  room  without  first 
having  been  passed  by  the  challengers,  or  having  been  sworn  in  as  herein- 
before provided,  or  shall  remain  within  fifty  feet  of  the  polling  place,  con- 
trary to  the  provisions  hereinbefore  made,  he  shall  be  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  be  fined  not  more  than  five  hundred 
dollars. 

7845.  Marking  ballot  —  Inducing  to.  §  56.  If  any  person  shall  in- 
duce, or  attempt  to  induce,  any  elector  to  write,  paste,  or  otherwise  place 
on  his  ballot  the  name  of  any  person  or  any  sign  or  device  of  any  kind  as  a 
distinguishing  mark  by  which  to  indicate  to  any  other  person  how  such  elec- 
tor has  voted,  or  shall  enter  into  or  attempt  to  form  any  agreement  or  con- 
spiracy with  any  other  person  to  induce  or  attempt  to  induce  electors,  or 
any  elector,  to  so  place  any  distinguishing  name  or  mark  on  his  ballot, 
whether  or  not  said  act  be  committed  or  attempted  to  be  committed,  such 
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person  so  offending  shall  be  guilty  of  felony  and,  on  conviction,  be  impris- 
oned not  more  than  five  nor  less  than  two  years  in  the  state's  prison. 

7846.  Felonies  of  election  board.  §  57.  If  any  person,  being  a  member 
of  an  election  board  or  otherwise  entitled  to  [the]  inspection  of  the  ballots, 
shall  reveal  to  any  other  person  how  any  elector  has  voted,  or  what  other 
candidates  were  voted  for  on  any  ballot  bearing  a  name  not  printed  thereon 
by  the  board  of  election  commissioners,  or  give  any  information  concerning 
the  appearance  of  any  ballot  voted,  such  person  so  offending  shall  be  guilty 
of  a  felony,  and,  on  conviction,  shall  be  imprisoned  not  less  than  two  years 
nor  more  than  five  years  in  the  state's  prison,  and  be  disfranchised  for  any 
determinate  period  not  less  than  ten  years. 

7847.  Attempt  to  induce  violation  of  act.  §  58.  If  any  person 
shall  induce  or  attempt  to  induce  any  member  of  an  election  board  to  vio- 
late any  of  the  provisions  of  section  47  [57],  whether  or  not  such  member 
of  the  election  board  shall  violate  or  attempt  to  violate  any  of  the  provis- 
ions of  this  act,  such  pers6n  so  offending  shall  be  guilty  of  a  felony,  and, 
on  conviction,  shall  be  imprisoned  in  the  state's  prison  not  less  than  two 
years  nor  more  than  five  years,  and  be  disfranchised  for  any  determinate 
period  not  less  than  ten  years.  It  shall  be  the  duty  of  each  inspector  to 
distinctly  read  this  and  the  preceding  section  to  the  election  board  at  the 
opening  of  the  polls,  and  each  member  thereof  shall  thereupon  take  an  oath 
that  he  has  not  violated  and  will  not  violate  the  provisions  of  said  section. 

7848.  Removal  of  instruction  cards.  §59.  Any  person  who  shall, 
during  the  election,  remove  or  destroy  any  of  the  supplies  or  other  con- 
veniences placed  in  the  booths  as  aforesaid  or  delivered  to  the  voter  for 
the  purpose  of  enabling  the  voter  to  prepare  his  ballot,  or  shall,  during  an 
election,  remove,  tear  down  or  deface  the  cards  printed  for  the  instruction 
of  the  voters,  or  shall,  during  an  election,  destroy  or  remove  any  booth, 
railing  or  other  convenience  provided  for  such  election,  or  shall  induce  or 
attempt  to  induce  any  person  to  commit  any  of  such  acts,  whether  or  not 
any  of  such  acts  are  committed  or  attempted  to  be  committed,  shall  be 
guilty  of  a  misdemeanor  and,  on  conviction,  shall  be  punished  by  imprison- 
ment for  not  less  than  six  months  nor  more  than  one  year  and  be  disfran- 
chised for  any  determinate  period  not  less  than  ten  years. 

7849.  Inspector  electioneering  —  Disclosing  vote  —  Voter's 
duty.  §  60.  No  officer  of  election  shall  disclose  to  any  person  the  name  of 
any  candidate  for  whom  any  elector  has  voted.  No  officer  of  election 
shall  do  any  electioneering  on  election  day.  No  person  whatever  shall  do 
any  electioneering  on  election  day  within  any  polling  place,  or  within  fifty 
feet  of  any  polling  place.  No  person  shall  apply  for  or  receive  any  ballot 
in  any  polling  place  other  than  that  in  which  he  is  entitled  to  vote.  No 
person  shall  show  his  ballot  after  it  is  marked  to  any  person  in  such  a  way 
as  to  reveal  the  contents  thereof  or  the  name  of  any  candidate  or  candi- 
dates for  whom  he  has  marked  his  vote;  nor  shall  any  person  examine  a 
ballot  which  any  elector  has  prepared  for  voting  or  solicit  the  elector  to 
show  the  same.  No  person  except  the  inspector  of  election,  or  judge  who 
may  be  temporarily  acting  for  him,  shall  receive  from  any  voter  a  ballot 
prepared  by  him  for  voting.  No  voter  shall  receive  a  ballot  from  any  per- 
son other  than  one  of  the  poll  clerks;  nor  shall  any  person  other  than  a 
poll  clerk  deliver  a  ballot  to  an  inspector  to  be  voted.  No  voter  shall  de- 
liver any  ballot  to  an  inspector  to  be  voted,  except  the  one  he  receives  from 
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the  poll  clerk.  No  voter  shall  place  any  mark  upon  his  ballot  or  suffer  or 
permit  any  other  person  to  do  so,  by  which  it  may  be  afterward  identified 
as  the  one  voted  by  him.  Whoev.er  shall  violate  any  provision  of  this  sec- 
tion shall  be  deemed  guilty  of  a  felony,  and  on  conviction  shall  be  punished 
by  imprisonment  for  not  less  than  six  months  nor  more  than  one  year,  and 
by  fine  of  not  less  than  one  hundred  dollars  nor  more  than  five  hundred  dol- 
lars, and  be  disfranchised  for  any  determinate  period  not  less  than  ten  years. 

7850.  Felony  in  public  officer.  §  61.  Any  public  officer,  upon  whom 
any  duty  is  imposed  by  this  act,  who  shall  wilfully  neglect  or  omit  to  per- 
form such  duties,  or  do  any  act  prohibited  herein,  for  which  punishment 
is  not  otherwise  herein  provided,  shall  be  deemed  guilty  of  a  felony  and, 
on  conviction,  shall  be  punished  by  imprisonment  in  the  state's  prison  for 
not  less  than  six  months  nor  more  than  three  years,  or  by  a  fine  of  not  more 
than  three  thousand  dollars,  or  by  both  such  fine  and  imprisonment,  and 
he  disfranchised  for  any  determinate  period  not  less  than  ten  years. 

7851.  Constitutional  amendments  —  Votes,  when  void.  §  62. 
Whenever  any  constitutional  amendment  or  other  question  is  required  by 
law  to  be  submitted  to  popular  vote,  if  all  the  electors  of  the  state  are  enti- 
tled to  vote  on  such  question,  the  state  board  of  election  commissioners 
shall  cause  a  brief  statement  of  the  same  to  be  printed  on  the  state  ballots, 
and  the  words  "  yes  "  and  "  no"  under  the  same,  so  that  the  elector  may 
indicate  his  preference  by  stamping  at  the  place  designated  in  front  of  either 
word.  If  the  question  is  required  by  law  to  be  voted  on  by  the  electors  of 
any  district  or  division  of  the  state  the  board  or  boards  of  election  commis- 
sioners of  the  county  or  counties,  including  or  included  in  such  division  or 
district,  shall  cause  similar  provision  to  be  made  on  the  local  ballots.  In 
case  any  elector  shall  not  indicate  his  preference  by  stamping  in  front  of 
either  word  the  ballot  as  to  such  question  shall  be  void  and  shall  not  be 
counted. 

7852.  Affidavits,  preservation  thereof —Duty  of  grand  jury. 
§  63.  All  affidavits  provided  in  this  act  to  be  used  on  the  day  of  election 
at  the  several  polling  places  shall,  at  the  close  of  the  count,  be  placed  in  a 
strong  paper  bag,  or  envelope,  by  the  election  board  and  securely  sealed  by 
them,  each  member  indorsing  his  name  on  the  back  of  such  bag  or  en- 
velope. Such  bag  or  envelope  shall  be  delivered  within  three  days  after 
the  election,  by  the  inspector,  to  the  clerk  of  the  circuit  court  of  the  county, 
whose  duty  it  shall  be  to  carefully  preserve  the  same,  and  deliver  it,  with 
the  seal  unbroken,  to  the  foreman  of  the  grand  jury  when  next  in  session. 
It  shall  be  the  duty  of  such  grand  jury  to  inquire  into  the  truth  or  falsity 
of  such  affidavits.  , 

7853.  Township  and  county  elections.  §  64.  When  any  township 
or  county  holds  an  election  at  a  time  other  than  the  time  of  a  general  elec- 
tion, such  election  shall  be  held  in  conformity  with  the  provisions  of  this 
act,  and  all  county  and  local  officers  who  are  required  to  perform  any  duties 
in  connection  with  the  general  election  shall  perform  the  same  duties  in 
connection  with  such  special  or  local  election,  subject  to  the  same  pro- 
visions and  penalties  herein  prescribed  in  case  of  general  elections. 

7854.  Town  or  city  elections.  §  65.  When  any  town  or  city  shall  hold 
an  election  at  any  time  other  than  a  time  of  a  general  election,  such  election 
shall  be  held  in  conformity  with  the  provisions  of  this  act,  except  the  duties 
herein  required  of  the  county  clerk  shall  be  performed  by  the  town  or  city 
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clerk,  the  duties  herein  required  by  the  board  of  county  commissioners 
shall  be  performed  by  the  town  trustees  or  city  council,  the  duties  of  the 
county  sheriff  shall  be  performed  by  the  town  marshal  or  chief  of  police, 
and  the  rights  of  nomination  of  election  officers  by  political  parties  shall  be 
exercised  by  the  chairman  of  the  town  or  city  committees  of  such  parties, 
if  any  such  there  be.  Town  and  city  officers  are  hereby  required  to 
perform  the  various  duties  herein  prescribed  for  the  county  officers  in 
whose  stead  they  act,  subject  to  the  same  penalties  and  provisions  herein 
prescribed  as  to  such  county  officers. 

7855.  Election  day  a  noliday.  §  66.  All  election  days  shall  be  legal 
holidays  throughout  the  district  or  municipality  in  which  the  election  is  held. 

7856.  Repeals  —  Proviso.  §67.  All  laws  and  parts  of  laws  incon- 
sistent with  the  provisions  of  this  act  are  hereby  repealed,  pro  tanto:  Pro- 
vided, however,  that  nothing  in  this  act  contained  shall  impair  the  effect  of 
any  such  act  as  to  any  offense  heretofore  committed  under  existing  laws: 
And,  provided,  further,  that  the  provisions  of  this  act  shall  not  apply  to  any 
election  to  be  held  prior  to  the  first  Monday  in  June,  1890,  and  all  elections 
to  be  held  prior  to  said  date  of  the  first  Monday  of  June,  1890,  shall  be 
held  and  conducted  under  the  provisions  of  the  laws  now  in  force,  and  all 
elections  to  be  held  after  the  first  Monday  in  June,  1890,  shall  be  provided 
for  and  held  under  the  provisions  of  this  act. 

An  Act  entitled  an  act  to  amend  sections  a,  15, 19,  23,  26,  29,  34,  44,  45,  46,  47,  49,  52  and  65  of  an  act  en- 
titled An  act  concerning  elections,  providing  penalties  for  the  violation  of  the  same  and  repealing 
all  laws  in  conflict  therewith,  approved  March  6,  1889.  [Approved  March  6,  1891;  in  force  June  io» 
1891;  S.t  1891,  p.  124. 

7857.  Precinct  boundaries,  change  of—  Prior  notice.     Sec.  i.  Be 

it  enacted  by  the  General  Assembly  of  the  Slate  of  Indiana,  That  section  2  of 
an  act  entitled  an  act  concerning  elections,  providing  penalties  for  the  vio- 
lation of  the  same,  and  repealing  all  laws  in  conflict  therewith,  approved 
March  6,  1889,  be,  and  the  same  is  hereby  amended  to  read  as  follows: 
Section  2.  The  board  of  commissioners  of  any  county  may  change  the 
boundaries  of  any  precinct  within  such  county,  or  divide  any  precinct  into 
two  or  more  precincts,  or  consolidate  two  or  more  precincts  into  one,  or 
change  any  place  of  holding  elections  whenever  public  convenience  or  the 
public  good  may  require  it:  Provided,  that  no  such  change,  division  or  con- 
solidation shall  be  made  after  the  June  term  of  such  commissioners'  court 
next  preceding  an  election:  And,  provided,  further,  that  no  such  change, 
division  or  consolidation  shall  be  valid  without  giving  due  notice,  at  least 
one  month  before  any  election,  by  one  publication  in  two  newspapers  pub- 
lished in  said  county,  representing  the  two  political  parties  which  cast  the 
highest  number  of  votes  in  the  state  at  the  last  general  election,  and  by 
posters  put  up  in  four  of  the  most  public  places  in  each  precinct:  And,  pro- 
vided, furtJur,  that  no  precinct  shall  be  enlarged  so  as  to  contain  more  than 
two  hundred  and  fifty  electors. 

7858.  Sheriff's  deputies — Duties — Compensation  —  Challeng- 
ers—  Pay  of.  §  2.  Section  15  of  said  act  is  hereby  amended  to  read  as 
follows:  Section  15.  It  shall  be  the  duty  of  the  sheriff  of  each  county  to 
appoint,  ^vt.  days  prior  to  each  election,  two  special  deputies  for  each  pre- 
cinct in  the  county,  to  be  known  as  election  sheriffs,  who  shall  attend  the 
polling  places  in  their  respective  precincts,  from  the  opening  of  the  polls 
to  the  conclusion  of  the  count.  It  shall  be  their  duty  to  preserve  order  at 
the  polls  and  enforce  the  provisions  of  the  election  law  under  the  direction 
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of  the  election  board,  and  make  arrests  on  the  demand  of  a  member  of  the 
board,  or  on  affidavit,  as  hereinafter  provided.  One  of  such  election  sher- 
iffs shall  be  chosen  from  each  of  the  two  parties  that  cast  the  largest  num- 
ber of  votes  in  the  state  at  the  last  general  election;  and  if,  at  least  five 
days  prior  to  such  election,  the  chairman  of  the  county  central  committee 
of  either  of  such  parties,  shall  nominate  a  member  of  his  party  for  election 
sheriff  in  any  precinct,  such  nominee  shall  be  appointed.  If  any  election 
sheriff  shall  fail  to  appear  at  the  opening  of  the  polls,  the  member  or  mem- 
bers of  the  election  board  of  his  political  party  shall  appoint  a  person  to 
act  in  his  place.  Compensation  of  one  dollar  and  fifty  cents  per  day  shall 
be  allowed  to  each  election  sheriff  by  the  board  of  county  commissioners, 
but  no  such  election  sheriff  shall  be  allowed  for  more  days'  service  than 
members  of  the  election  board  in  the  same  precinct  are  allowed.  No  other 
peace  officers  of  the  state,  or  any  division  thereof,  shall  be  allowed  within 
fifty  feet  of  the  polls,  except  to  serve  process  of  courts  or  to  vote,  unless 
summoned  by  the  election  sheriffs.  No  person  other  than  the  election 
officers  shall  remain  within  fifty  feet  of  the  polls,  except  when  voting:  Pro- 
vided, that  each  political  party  may  appoint  one  challenger  and  one  poll 
book  holder  for  each  precinct,  who  shall  be  entitled  to  stand  at  the  sides 
of  the  chute  next  to  the  challenge  window.  Such  challenger  and  poll  book 
holder  shall  be  appointed  in  writing  by  the  chairman  of  the  county  or  other 
local  committee  of  their  political  party,  and  shall  produce  written  appoint- 
ments on  demand  of  a  member  of  the  election  board.  It  shall  be  lawful 
for  a  political  party  to  pay  such  challenger  and  poll  book  holder  not  more 
than  three  dollars  for  services  at  any  election,  but  not  more  than  one  per- 
son of  any  one  party  shall  be  paid  for  services  in  either  such  capacity  in 
any  precinct,  and  no  challenger  or  poll  book  holder  shall  receive  any  com- 
pensation for  such  services,  except  from  the  political  party  he  represents. 

7859.  Nominations— Certificate  of—  Ballots,  printing  of.  §  3. 
Section  19  of  said  act  is  hereby  amended  to  read  as  follows:  Section  19. 
If  any  certificate  or  petition  of  nomination  shall  contain  the  name  of  more 
than  one  candidate  for  any  office  to  be  filled,  neither  name  shall  be  printed 
as  a  candidate  for  such  office.  If  any  person  shall  join  in  nominating  by 
petition  more  than  one  nominee  for  any  office  to  be  filled,  such  person  shall 
not  be  counted  as  a  petitioner  for  either  nomination.  If  any  person  has 
been  nominated  as  a  candidate  for  any  office  by  convention,  and,  also,  as 
a  candidate  for  the  same  office  by  petition,  his  name  shall  be  placed  on  the 
ballot  but  once,  to  wit:  In  the  list  of  candidates  nominated  by  such  con- 
vention; and  the  place  occupied  by  his  name  in  such  petition  shall  be  left 
blank:  Provided,  that  if  such  candidate  shall,  in  writing,  prior  to  the  last 
day  for  filing  nominations,  request  that  his  name  be  printed  as  nominated 
by  petition,  it  shall  be  so  printed,  and  shall  be  omitted  from  the  list  nomi- 
nated by  convention. 

7860.  Nominations  —  Publication  of.  §4.  Section  23  of  said  act 
is  hereby  amended  to  read  as  follows  :  Section  23.  At  least  seven  days  be- 
fore an  election  to  fill  any  public  office  at  which  the  electors  of  any  county 
are  entitled  to  vote,  the  county  clerk  of  such  county  shall  cause  to  be  pub- 
lished in,  at  least,  two  weekly  newspapers  within  the  county,  the  nominations 
to  office,  certified  to  him  by  the  governor  of  the  state,  and  also  those  filed 
with  the  county  clerk.  He  shall  make  two  publications  in  each  of  such 
newspapers  before  election  ;  one  of  such  publications  in  each  newspaper 
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shall  be  upon  the  last  day  upon  which  such  newspaper  is  issued  before 
election.  Such  publication  shall  be  made  in  two  newspapers  representing 
the  political  parties  that  at  the  last  preceding  general  election  cast  the 
largest  number  of  votes  in  the  state,  if  such  papers  there  be:  Provided^ 
that  in  all  cities  where  a  daily  paper  is  printed  and  published,  such  notice 
shall  also  be  published  twice,  as  aforesaid,  in  two  daily  papers  representing 
such  political  parties,  if  such  there  be.  The  list  of  nominations  published 
by  the  county  clerks  shall  be  arranged,  as  far  as  practicable,  in  the  order 
and  form  in  which  they  will  be  printed  upon  the  ballots,  and  shall  designate 
the  devices  under  which  the  group  or  list  of  candidates  of  each  party  wilt 
be  printed. 

7861.  Ballot,  names  on  —  Size,  color  etc.  —  Devices.  §  5.  Sec- 
tion 26  of  said  act  is  hereby  amended  to  read  as  follows  :  Section  26.  The 
board  of  election  commissioners  shall  cause  the  names  of  all  candidates  of 
their  respective  jurisdictions  to  be  printed  on  one  ballot,  all  nominations 
of  any  party  or  group  of  petitioners  being  placed  under  the  title  and  device 
of  such  party  or  petitioners  as  designated  by  them  in  their  certificate  or 
petition,  or  if  none  be  designated  under  some  suitable  title  and  device. 
The  ballots  shall  be  of  uniform  size  and  of  the  same  quality  and  color  of 
paper,  and  sufficiently  thick  that  the  printing  can  not  be  distinguished  from 
the  back.  All  ballots  prepared  by  the  state  board  of  election  commissioners 
shall  be  printed  on  red  tinted  paper  and  put  up  in  blocks  of  one  hundred 
each.  All  ballots  prepared  by  the  county  boards  of  election  commissioners 
shall  be  printed  on  white  paper.  If  the  same  device  for  designating  candi- 
dates be  selected  by  two  parties  or  groups  of  petitioners,  it  shall  be  given 
to  the  one  which  first  selected  it,  and  a  suitable  device  shall  be  selected  for 
the  other.  The  device  named  and  list  of  candidates  of  the  democratic  party 
shall  be  placed  in  the  first  column  on  the  left  hand  side  of  said  ballot;  of 
the  republican  party  in  the  second  column;  of  the  prohibition  party  in  the 
third  column,  and  of  any  other  party  in  such  order  as  the  board  of  election 
commissioners  shall  decide.  The  device  of  each  party  shall  be  inclosed  in 
a  square  of  not  less  than  one  and  one-half  inches  on  each  side,  and  shall 
be  placed  at  the  head  of  the  list  of  candidates  of  the  party.  Immediately 
under  it  shall  be  placed  the  name  or  title  of  the  party  ticket,  and  immedi- 
ately under  the  name  or  title  the  list  of  candidates  of  the  party,  such  names 
being  placed  three-fourths  of  one  inch  apart  from  center  to  center  of  the 
name,  the  name  of  each  candidate  having  immediately  on  its  left  a  square 
three-eighths  of  an  inch  on  each  side,  and  the  general  arrangement  of  the 
ballot  shall  conform  as  nearly  as  possible  to  the  following: 


IDEVICE.:  jDEVICE.j  pBVICE.: 

Democratic  Ticket.  Republican  Ticket  Prohibition  Tioket. 

For  Governor,  For  Governor,  For  Governor, 

ii>em.1    CoertUnd  C.  Matw.  'jRep.j    Alrio  P.  HeTej.  jprohib.i    J«epl  D.  Iigkes. 


For  Lieut-Governor,  For  Lieut. -Governor,  For  Lieut. -Governor, 

iDem. :    William  R.  Myers.  j  ReP. !    Ira  J.  Chase.  i  Probib.  j    Robert  Gale. 
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7862.  Ballots,  procuring — Delivery  of  —  Expense.  §6.  Section 
29  of  said  act  is  hereby  amended  to  read  as  follows:  Section  29.  It  shall 
be  the  duty  of  each  county  clerk  to  appear  in  person,  or  by  specially  au- 
thorized deputy,  bearing  credentials  given  under  the  seal  of  the  circuit  court, 
at  the  office  of  the  governor  of  the  state  not  more  than  sixteen,  nor  less  than 
ten  days  prior  to  each  general  election,  and  the  state  board  of  election  com- 
missioners shall  thereupon  deliver  to  the  said  clerk  ten  ballots  for  every  five 
voters  and  fraction  thereof  in  each  precinct  of  his  county  at  the  last  presi- 
dential election,  or  if  a  new  precinct  has  been  established  in  such  county, 
ten  ballots  for  every  five  voters  of  the  estimated  vote  as  reported  by  the 
board  of  county  commissioners:  Provided,  however ■,  that  if  it  shall  be  made 
to  appear  by  the  affidavit  of  such  clerk  that  any  precinct  has  so  increased 
in  population  as  to  have  fifty  per  cent,  more  voters  than  at  last  presidential 
election,  or  at  the  time  of  estimate  by  the  board  of  county  commissioners, 
the  state  board  of  election  commissioners  shall  deliver  to  him  two  ballots 
for  every  voter  so  declared  by  him  under  oath  to  be  resident  in  said  pre- 
cinct. The  ballots  shall,  in  the  presence  of  the  clerk,  be  wrapped  and  tied 
in  packages,  plainly  marked,  one  for  each  precinct,  and  securely  sealed  with 
wax,  and  the  clerk  shall  give  his  receipt  for  the  same.  And,  for  the  safe 
sealing  of  such  ballots  such  board  shall  provide  itself  with  a  seal  of  such 
design  as  it  may  deem  proper,  but  the  same  design  shall  not  be  used  for 
any  two  consecutive  elections.  The  state  board  of  election  commissioners 
shall  also  provide  and  inclose  in  each  of  said  sealed  packages  three  stamps 
bearing  a  cross  (X),  or  such  other  device  as  they  may  select,  together  with 
the  ink  pads  or  other  necessary  apparatus  ready  for  use.  In  addition  to 
the  precinct  packages,  the  state  board  of  election  commissioners  shall  de- 
liver to  each  clerk  a  package,  wrapped  and  sealed  in  his  presence,  contain- 
ing two  thousand  state  ballots,  and  twelve  stamps  with  their  necessary  ink 
pads,  which  package  shall  remain  in  the  custody  of  the  county  board  of 
election  commissioners  and  shall  not  be  opened  by  them  except  for  the 
purpose  of  supplying  a  precinct  whose  ballots  or  stamps  have  been  lost  or 
destroyed,  on  due  showing  of  such  fact  as  hereinafter  provided.  The  state 
board  of  election  commissioners  shall,  from  time  to  time,  certify  to  the 
auditor  of  state  the  necessary  expenses  of  the  preparation  and  distribution 
of  the  state  ballots  and  stamps,  and  the  auditor  shall  audit  and  issue  his 
warrants  for  the  same,  which  shall  be  paid  out  of  any  funds  in  the  state 
treasury  not  otherwise  appropriated. 

7863.  Polls  and  ballots,  opening  — Poll  clerk's  name  indorsed. 
§  7.  Section  34  of  said  act  is  hereby  amended  to  read  as  follows:  Section 
34.  At  the  opening  of  the  polls,  after  the  organization  of,  and  in  the  presence 
of,  the  election  board,  the  inspector  shall  open  the  packages  of  ballots  in 
such  a  manner  as  to  preserve  the  seals  intact.  He  shall  then  deliver  to  the 
poll  clerk  of  the  opposite  political  party  from  his  own,  twenty-five  each  of 
the  state  and  local  ballots,  and  to  the  other  poll  clerk  the  stamps  for  mark- 
ing the  ballots.  The  poll  clerks  shall  at  once  proceed  to  write  their  initials 
in  ink  on  the  upper  right  hand  corner  of  the  back  of  each  of  said  ballots, 
in  their  ordinary  handwriting  and  without  any  distinguishing  mark  of  any 
kind.  As  each  successive  elector  calls  for  a  ballot  the  poll  clerks  shall  de- 
liver to  him  the  first  signed  of  the  twenty-five  ballots  of  each  kind;  and  the 
inspector  shall  immediately  deliver  to  the  poll  clerks  another  ballot  of  each 
kind,  which  the  poll  clerk  shall  at  once  countersign,  as  before,  and  add  to 
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the  ballots  already  countersigned,  so  that  it  shall  be  delivered  for  voting 
after  all  those  theretofore  countersigned. 

7864.  Voting  four  hours  —  Leave  of  absence  —  Exceptions. 
§  8.  Section  44  of  said  act  is  hereby  amended  to  read  as  follows :  Sec- 
tion 44.  No  person  entitled  to  vote  at  any  general,  national,  state  or  county 
election,  shall  be  employed  upon  the  day  on  which  such  election  shall  be 
held  in  any  manufacturing,  mining,  mechanical  or  mercantile  establishment 
or  any  railroad  corporation  in  this  state  during  the  period  of  four  hours 
after  the  opening  of  any  election  in  the  county  in  which  such  person  is  en- 
titled to  vote,  except  as  to  works  of  necessity,  in  which  works  of  necessity 
every  employe  shall  be  given  some  period  of  four  hours  between  the  open- 
ing and  closing  of  the  polls  on  said  day;  and,  any  circuit  court  may  en- 
force the  provisions  of  this  section,  in  term  time  or  in  vacation  by  man- 
date, or  otherwise,  upon  the  application  of  any  voter :  Provided^  however, 
that  in  any  such  establishment  or  corporation  the  employer  or  employes 
may  agree  on  any  four  hours  between  the  opening  and  closing  of  the  polls 
that  will  be  most  convenient.  Every  officer  of  any  corporation,  owner,  su- 
perintendent, overseer  or  foreman,  who  employs  or  permits  to  be  employed 
any  person  in  violation  of  this  section,  shall  be  guilty  of  a  misdemeanor, 
and  fined  not  less  than  fifty  nor  more  than  five  hundred  dollars. 

7865.  Voting  room,  who  admitted — Ballots,  stamping.  fold- 
ing—Deposit of— Voters'  egress  — Attempt  to  carry  ballot. 
§  9.  Section  45  of  said  act  is  hereby  amended  to  read  as  follows:  Section 
45.  When  a  voter  shall  have  been  passed  by  the  challengers,  or  shall  have 
sworn  in,  he  shall  be  admitted  to  the  election  room:  Provided,  however \ 
that  not  more  than  three  voters  shall  be  allowed  in  the  room  at  one  time. 
On  entering  the  room  the  voter  shall  announce  his  name  to  the  poll  clerks, 
who  shall  register  it.  The  clerk  holding  the  ballots  shall  deliver  to  him 
one  state  and  one  local  ballot,  and  the  other  clerk  shall  thereupon  deliver 
to  him  a  stamp,  and  both  poll  clerks,  on  request,  shall  give  explanation  of 
the  manner  of  voting ;  if  deemed  necessary,  by  unanimous  consent  of  the 
board,  an  interpreter  may  be  called.  The  voter  shall  then,  and  without 
leaving  the  room,  go  alone  in  to  any  of  the  booths  which  may  be  unoccu- 
pied and  indicate  the  candidates  for  whom  he  desires  to  vote  by  stamping 
the  square  immediately  preceding  their  names,  and  indicate  his  preference 
on  any  question  of  constitutional  amendments  or  other  special  matter 
by  stamping  in  front  of  the  words  "Yes"  or  "No"  under  such  questions: 
Provided^  however^  that  if  he  shall  desire  to  vote  for  all  candidates  of  one 
party  or  group  of  petitioners,  he  may  place  the  stamp  on  the  large  square 
inclosing  the  device  and  preceding  the  title  under  which  the  candidates  of 
such  party  or  group  of  petitioners  are  printed,  and  the  vote  shall  then  be 
counted  for  all  the  candidates  under  that  title.  If  the  voter  stamps  the 
large  square  inclosing  the  device,  he  shall  not  stamp  elsewhere  on  the  bal- 
lot, unless  there  be  no  candidate  for  some  office  in  the  list  printed  under 
such  stamped  device,  in  which  case  he  may  indicate  his  choice  for  such 
office  by  stamping  the  square  to  the  left  of  the  name  of  any  candidate  for 
such  office  on  any  other  list;  a  stamp  on  a  ballot  in  violation  of  this  pro- 
vision shall  be  treated  as  a  distinguishing  mark.  If  a  stamp  touches  a 
square  it  shall  be  counted  on  the  square,  but  a  stamp  that  touches  no  square 
shall  be  treated  as  a  distinguishing  mark.  Before  leaving  the  booth  or  com- 
partment, the  voter  shall  fold  his  ballots  separately,  so  that  no  part  of  the 


Digitized  by  VjOOQIC 


557  General  Elections.  §7866 

faces  thereof  shall  be  exposed,  and  so  that  the  initials  of  the  poll  clerks 
shall  be  exposed,  and  on  leaving  the  booth  or  compartment  shall  return  the 
stamp  to  the  poll  clerk  and  deliver  the  ballots  to  the  inspector,  or  to  the 
judge  who  may  temporarily  be  authorized  to  act  for  him,  who  shall  forth- 
with, in  the  presence  of  the  voters  and  of  the  election  board,  deposit  the 
same  in  the  respective  ballot  boxes,  the  state  ballot  in  the  red  ballot  box, 
and  the  local  ballot  in  the  white  ballot  box;  and  the  ballot  clerks  shall 
write  the  words  "  voted  "  after  the  name  of  the  voter  on  the  poll  lists:  Pro- 
vided, however,  that  if  any  elector  shall  show  his  ballot,  or  any  part  thereof, 
to  any  other  person,  after  the  same  shall  have  been  marked,  so  as  to  dis- 
close any  of  the  candidates  voted  for,  such  ballot  shall  not  be  deposited  in 
the  ballot  box.  A  minute  of  such  occurrence  shall  be  made  on  the  poll  list, 
and  such  person  shall  not  be  allowed  to  vote  thereafter.  If  a  voter  shall 
offer  to  vote  a  ballot  so  folded  as  not  to  disclose  the  initials  of  the  poll 
clerks  and  also  not  disclosing  the  face  of  the  ballot,  the  election  board 
shall  direct  him  to  return  to  the  booth  and  fold  his  ballot  properly.  After 
voting,  the  voter  shall  leave  the  room,  but  no  voter  to  whom  a  ballot  and 
stamp  or  either  have  been  delivered  shall  be  permitted  to  leave  the  room 
without  voting  the  ballots  or  returning  them  to  the  poll  clerk,  or  without 
returning  the  stamp  to  the  poll  clerk  from  whom  he  received  it.  Any  vo- 
ter who  shall  attempt  to  leave  the  room  with  a  ballot  or  stamp  in  his  pos- 
session shall  be,  at  once,  arrested  on  demand  of  any  member  of  the  elec- 
tion board. 

7866.  Pasters —  Form  etc.  of—  Unlawful,  when.  §  10.  Sec- 
tion 46  of  said  act  is  hereby  amended  to  read  as  follows:  Section  46.  In 
addition  to  the  state  and  local  ballot  which  the  clerk  is  to  deliver  to  the 
voter  in  the  election  room  under  the  provisions  of  section  45  of  the  act  of 
which  this  act  is  an.  amendment,  the  voter  may  take  with  him  in  to  the 
booth  a  printed  ballot  or  ballots  of  his  own  selection  or  preparation  to  be 
known  as  a  paster  ballot  or  ballots,  and  designed  to  be  pasted  upon  either 
such  state  or  local  ballot,  or  upon  each  of  them.  If  such  paster  ballot  is 
designed  to  be  pasted  upon  the  state  ballot,  it  shall  be  in  the  nature  of  a 
complete  ticket  and  shall  contain  a  complete  list  of  all  offices  to  be  filled 
at  the  election  where  used  by  the  vote  of  the  electors  of  the  whole  state, 
and  shall  contain  the  name  of  one  person  for  each  and  every  one  of  such 
offices.  If  such  paster  ballot  is  designed  to  be  pasted  upon  the  local  ballot 
it  shall  be  in  the  nature  of  a  complete  ticket,  and  contain  a  complete  list  of 
all  offices  to  be  filled  at  such  election  for  the  filling  of  which  the  electors  of 
the  county  where  used  are  entitled  to  vote  other  than  offices  which  are 
filled  by  the  vote  of  the  electors  of  the  whole  state,  and  it  shall  also  contain 
the  name  of  one  person  for  each  and  every  one  of  such  offices  in  such  list. 
The  said  paster  ballots  shall  be  in  the  form  indicated  as  follows: 

For  Governor, 

COURTLAND  C.  MATSON. 

For  Lieutenant  Governor, 
William  R.  Myers. 

They  shall  be  printed  in  plain  black  ink  upon  white  paper.  The  paper 
shall  not  be  more  than  two  inches  in  width,  and  of  sufficient  length  to  con- 
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tain  the  complete  list  of  offices  and  names  as  above  specified.  The  names 
of  the  persons  upon  said  list,  as  well  as  of  the  offices,  shall  be  printed  one 
below  another  in  the  manner  above  indicated.  The  distance  from  the 
center  of  the  name  of  any  person  in  such  list  to  the  center  of  the  name  of 
the  person  immediately  below  in  such  list,  shall  be  three-fourths  of  an  inch, 
in  order  that  the  names  in  such  list  when  pasted  upon  the  state  or  local 
ballot  will  conform  to  the  squares  thereon.  Such  pasters  shall  contain  no 
heading,  no  printing  save  as  above  indicated,  no  writing,  no  blank  nor  any 
distinguishing  marks  of  any  kind  whatever.  Such  paster  ballot  may  be 
gummed  upon  the  back  and  pasted  upon  the  state  or  local  ballot,  accord- 
ingly as  it  is  designed,  in  such  manner  as  that  the  squares  upon  the  state  or 
local  ballot  to  the  left  of  any  list  of  names  printed  thereon,  will  come  im- 
mediately to  the  left  of,  and  opposite  respectively  the  names  printed  upon 
such  paster  ballot  and  in  such  manner  as  that  the  state  or  local  ballot  will 
not  show  when  folded  that  it  contains  a  paster.  The  voter  may  then  indi- 
cate his  choice  for  any  office  by  stamping  the  square  upon  the  state  or  local 
ballot  immediately  to  the  left  of  the  name  printed  upon  such  paster  ballot 
when  pasted.  He  shall  in  no  other  manner  attempt  to  indicate  his  choice. 
Any  stamps  upon  the  state  or  local  ballot  elsewhere  shall  be  deemed  a  dis- 
tinguishing mark  and  render  the  ballot  void.  If  the  ballot  contains  no  dis- 
tinguishing mark,  the  election  board  shall  deem  and  count  as  the  voter's 
choice  the  names  of  the  persons  upon  such  paster  ballot  having  the  square 
immediately  to  the  left  stamped,  and  they  shall  count  none  other.  It  shall 
be  unlawful  for  any  person  to  use  the  paster  ballot  provided  for  in  this  sec- 
tion unless  he  desires  to  vote  for  one  or  more  persons  for  one  or  more  offices 
respectively  to  be  filled  at  such  election,  the  names  of  which  person  or  per- 
sons are  not  printed  upon  the  state  or  local -ballot,  as  the  case  may  be,  as  a 
candidate  or  candidates  for  such  office  or  offices  respectively.  And  any 
paster  which  contains  the  names  of  persons  only  for  the  respective  offices 
whose  names  are  printed  upon  the  state  or  local  ballots  as  candidates  for 
the  same  offices  respectively  shall  be  void  and  the  ticket  containing  the 
name  shall  not  be  counted.  The  voter  who  attempts  to  use  a  paster  ballot 
under  the  provisions  of  this  section  must  prepare  or  select  a  paster  ballot 
containing  a  complete  list  of  names  for  every  office  for  whom  he  desires  to 
vote  and  must  vote  for  names  contained  upon  the  paster  and  none  other. 
If  a  state  or  local  ballot  contains  a  paster  placed  thereon  by  the  voter,  as 
provided  for  in  this  section,  any  stamp  upon  such  state  or  local  ballot  other 
than  are  on  the  squares  at  the  left  of  *he  paster  ballot,  shall  be  deemed  a 
distinguishing  mark  and  render  the  whole  ticket  void.  Every  violation  of 
the  provisions  of  this  section  by  a  voter  shall  be  deemed  to  be  an  attempt 
to  distinguish  his  ballot  and  shall  render  the  same  entirely  void. 

7867.  Booth,  limit  of  persons  in  —  Spoiled  ballot.  §  u.  Section 
47  of  said  act  is  hereby  amended  to  read  as  follows :  Section  47.  Not  more 
than  one  person  shall  be  permitted  to  occupy  any  booth  at  one  time,  and 
no  person  shall  remain  in,  or  occupy  a  booth  longer  than  may  be  necessary 
to  prepare  his  ballot  and  in  no  event  longer  than  five  minutes.  Not  more 
than  three  persons  other  than  the  election  officers  shall  be  permitted  to 
enter,  or  be  in  the  election  room  at  any  one  time,  and  no  voter  or  person 
offering  to  vote  shall  hold  any  conversation  or  communication  with  any 
other  person  than  a  member  of  the  election  board  while  in  the  election 
room.     Any  person  who  shall  by  accident  or  mistake  spoil,  deface  or  mu* 
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tilate  his  ballot  may,  on  returning  the  same  to  the  poll  clerks  and  satisfying 
them  that  such  spoiling,  defacing  or  mutilation  was  not  intentional,  receive 
another  in  place  thereof,  and  such  clerks  shall  make  a  minute  of  the  fact 
on  the  poll  list  at  the  time,  and  the  mutilated  ballot  shall  then  be  destroyed 
by  the  elector  in  the  presence  of  the  board. 

7868.  Ballot  mutilating^.  §  12.  Section  49  of  said  act  is  hereby 
amended  to  read  as  follows:  Section  49.  No  inspector  of  election,  or  judge 
acting  for  an  inspector,  shall  deposit  any  ballot  upon  which  the  initials  of 
the  poll  clerks,  as  hereinbefore  provided  for,  does  not  appear,  or  any  bal- 
lot on  which  appears  externally  any  distinguishing  mark,  defacement  or 
mutilation.  If  any  inspector,  judge,  poll  clerk  or  other  person  intrusted 
with  the  custody  or  control  of  any  ballot  or  ballots,  either  before  or  after 
they  have  been  voted,  shall  in  any  way  mark,  mutilate  or  deface  any  ballot 
or  place  any  distinguishing  mark  thereon,  either  for  the  purpose  of  identi- 
fying the  same  (except  by  numbering  protested  ballots  for  future  reference) 
or  for  the  purpose  of  vitiating  the  same,  he  shall  be  guilty  of  a  felony,  and 
on  conviction  shall  be  imprisoned  in  the  state's  prison  not  more  than  ten  nor 
less  than  five  years,  and  fined  in  any  sum  not  exceeding  two  thousand  dollars. 

7869.  Canvass  —  Ballots  void —  Memoranda  on  tally  sheets— 
Ballots  destroyed  —  Admission  to  polling  room.  §  13.  Section  52 
of  said  act  is  hereby  amended  to  read  as  follows:  Section  52.  The  board 
shall  then  proceed  to  canvass  the  votes,  beginning  first  with  the  state  bal- 
lots and  completing  them  before  proceeding  with  the  local  ballots,  by  lay- 
ing each  ballot  upon  the  table  in  the  order  in  which  it  is  taken  from  the 
ballot  box,  and  the  inspector  and  the  judge  of  the  election,  differing  in 
politics  from  the  inspector,  shall  view  the  ballots  as  the  names  of  the  per- 
sons voted  for  are  read  therefrom.  In  the  canvass  of  the  votes  any  ballot 
which  is  not  indorsed  with  the  initials  of  the  poll  clerks,  as  provided  in  this 
act,  and  any  ballot  which  shall  bear  any  distinguishing  mark  or  mutilation 
shall  be  void  and  shall  not  be  counted,  and  any  ballot  or  part  of  a  ballot 
from  which  it  is  impossible  to  determine  the  elector's  choice  of  candidates^ 
shall  not  be  counted  as  to  the  candidate  or  candidates  affected  thereby: 
Provided,  however,  that  on  protest  of  any  member  of  the  board  such  ballot, 
and  all  disputed  ballots  shall  be  preserved  by  the  inspector  and,  at  the  close 
of  the  count,  placed  with  the  seals  of  the  ballot  packages  in  paper  bags,  se- 
curely sealed,  and  so  delivered  to  the  clerk  of  the  county  with  notification 
to  him  of  the  number  of  ballots  so  placed  in  such  bags,  and  of  the  condition 
of  the  seals  of  the  ballot  packages.  The  poll  clerk  shall  also  record  on  the 
tally  sheets,  memoranda  of  such  ballots  and  the  condition  of  the  seal  of  the 
ballot  packages,  and  in  any  contest  of  election  such  ballots  and  seals  may 
be  submitted  in  evidence.  On  completing  the  count  and  recording  the 
same  on  the  tally  sheets,  all  the  remaining  ballots,  except  those  marked, 
mutilated  or  otherwise  defective,  as  in  this  section  hereinbefore  described, 
shall  be  destroyed  by  the  election  board,  by  totally  consuming  by  fire,  be- 
fore adjournment,  and  thereupon  the  election  board  shall  immediately  make 
a  memorandum  of  the  total  vote  cast  for  each  candidate  and  deliver  a  copy 
thereof  to  each  member  of  such  board.  No  person  other  than  the  mem- 
bers of  the  election  board,  poll  clerks  and  election  sheriffs,  and  United 
States  supervisors,  if  any  be  appointed,  shall  be  permitted  in  the  election 
room  during  the  election,  except  for  the  purpose  of  voting  or  during  the 
canvass  of  the  votes. 
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7870.  Officers— Duties  of — Candidates.  §14.  Section  65  of  said 
law  is  hereby  amended  to  read  as  follows:  Section  65.  Where  any  town 
or  city  shall  hold  an  election  at  any  time  other  than  a  time  of  a  general 
election,  such  election  shall  be  held  in  conformity  with  the  provisions  of 
this  act,  except  the  duties  herein  required  of  the  county  clerk  shall  be  per- 
formed by  the  town  or  city  clerk;  the  duties  herein  required  of  the  board 
of  county  commissioners  shall  be  performed  by  the  town  trustees  or  city 
council;  the  duties  of  the  county  sheriff  shall  be  performed  by  the  town 
marshal  or  chief  of  police,  and  the  rights  of  nomination  of  election  officers 
by  political  parties  shall  be  exercised  by  the  chairman  of  the  town  or  city 
committees  of  such  parties,  if  any  such  there  be.  Town  and  city  officers 
are  hereby  required  to  perform  the  various  duties  herein  prescribed  for  the 
county  officers  in  whose  stead  they  act,  subject  to  the  same  penalties  and 
provisions  herein  prescribed  as  to  such  county  officers.  The  town  and  city 
boards  of  election  commissioners  shall  provide  the  necessary  stamps  and 
ink  pads  for  such  elections,  and  shall  cause  as  many  classes  of  ballots  to 
be  printed  as  there  are  wards  or  districts  entitled  to  separate  officers,  ballots 
of  each  class  having  printed  uniformly  on  the  back  of  the  same,  the  name 
or  number  of  the  ward  or  district  in  which  it  is  to  be  used,  and  contain- 
ing the  names  of  all  lawfully  nominated  candidates  for  all  officers  that  the 
voters  of  such  ward  or  district  are  entitled  to  vote  for  at  such  election. 
The  commissioners  of  county  and  trustees  of  townships  in  which  such 
towns  or  cities  are  situated  shall  furnish  what  is  necessary  for  use  in  such 
elections  of  the  election  furniture  in  their  custody:  Provided,  that  such 
town  or  city  shall  pay  the  expense  of  moving  (such  furniture  to  and  from 
the  polling  places  and,  also,  for  any  damages  to  or  loss  of  such  furniture. 
The  boards  of  town  or  city  election  commissioners  shall  perform  all  the 
duties  in  providing  and  preparing  polling  places  that  are  required  of  county 
commissioners  in  county  elections,  subject  to  the  same  provisions  and 
penalties. 

An  Act  requiring  electors  to  furnish  evidence  of  their  legal  qualifications  in  certain  cases  and  prescrib- 
ing penalties.    [Approved  March  9,  1891;  in  force  June  10, 1891;  S.,  1891,  p.  350. 

7871.  Elector's  voting  place  —  Registration,  time  of — Notice 
to  file,  form  —  Record  —  Cost.      Sec.  i.  Be  it  enacted  by  the  General 

Assembly  of  t/ie  State  of  Indiana,  That  each  elector  shall  vote  by  ballot  in 
the  precinct  wherein  he  resides.  Any  person  who,  having  been  a  resident 
of  Indiana  and  a  qualified  voter  therein  at  any  general  election,  shall  have 
absented  himself  from  the  state  for  a  period  of  six  months  or  more  since 
last  so  voting,  or  who  shall  have  gone  in  to  any  other  state  or  sovereignty 
with  the  intention  of  voting  therein  since  last  so  voting  or,  during  any  ab- 
sence in  another  state  or  sovereignty,  shall  have  voted  therein,  since  last 
so  voting,  and  also  any  person  who  shall  not  have  been  a  bona  fide  resident 
of  the  county  in  which  he  resides  at  least  six  months  before  any  election, 
shall,  before  being  entitled  to  vote  at  such  election  in  this  state,  register  in 
the  office  of  the  clerk  of  the  circuit  court  of  the  county  in  which  he  re- 
sides, a  notice  that  he  claims  to  be  a  legal  voter  in  such  county.  Such 
registration  shall  be  made  at  least  fifty-nine  days  prior  to  any  such  election, 
and  the  notice  shall  state  such  person's  name,  age  and  place  of  residence 
(by  which  shall  be  understood  his  lodging  place),  both  at  the  time  of  regis- 
tration and  during  the  period  of  four  months  prior  thereto.  The  notice 
shall  be  in  the  form  following,  and  shall  be  sworn  to  before  such  clerk  : 
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State 


County^ 


*>■ 


I, ,  the  subscriber  hereto,  hereby  declare  that  I  am  a  qualified  elector 

under  the  laws  of  Indiana  entitled  to  vote  at  the  election  to  be  held  on  the 
day  of  — — ;  that  I  was years  of  age  on  my  last  birth- 
day; that  my  lodging  place  is  now  (here  insert  exact  location);  that  four 
months  prior  to  this  date  my  lodging  place  was  (here  insert  exact  location); 
that  after  leaving  said  location  I  removed  to  (here  insert  exact  location), 
and  I  am  now  a  bona  fide  resident  of  the  precinct  in  which  I  lodge  : 

Provided,  that  the  provisions  of  this  section  respecting  such  registration 
and  notice  shall  not  apply  to  any  voter  who,  six  months  or  more  previous 
to  any  election  shall  have,  registered  with  said  clerk  a  notice  declaring  his 
intention  to  hold  his  residence  in  this  state  during  a  contemplated  absence, 
and  that  during  such  absence  he  will  not  exercise  the  right  of  suffrage  else- 
where, and  which  notice  shall  be  as  follows,  and  shall  be  sworn  to  before 
said  clerk: 

State  of  Indiana,      . 

v  ss.: 


,\ 


County^ 

I, ,  the  subscriber  hereto,  a  qualified  voter  of  (here  insert  the 

name,  his  precinct,  ward,  township,  town  or  city  in  said  county),  intending 
to  absent  myself,  do  hereby  declare  my  intention  to  hold  my  residence  as 
a  voter  in  said  state,  and  that  I  will  not  exercise  the  right  of  suffrage  else- 
where during  my  absence. 

On  the  filing  of  any  notice,  as  provided  for  in  this  section,  it  shall  be 
the  duty  of  such  clerk  to  enter  the  name  and  residence  of  said  elector  and 
date  of  the  filing  of  said  notice  in  a  book  furnished  for  said  purpose,  to  be 
open  at  all  times  to  the  inspection  of  the  public,  and  safely  preserve  said 
original  notice,  and  deliver  a  certified  copy  of  the  same  to  the  elector  so 
registering;  and  on  demand  of  any  challenger  or  member  of  the  election 
board  such  elector  shall  be  required  to  produce  the  same  before  being  al- 
lowed to  vote.  No  person  shall  register  for  any  other  person,  or  in  the 
name  of  any  other  person,  or  present  the  copy  of  the  register  for  any  other 
person  at  a  polling  place,  or  induce,  hire  or  advise  any  other  person  not  to 
register  who  may  be  required  to  register  as  above.  Any  person  violating 
the  provisions  of  this  section,  or  who  shall  vote  or  attempt  to  vote  without 
having  been  registered  when  required  to  do  so  as  above,  shall  be  guilty  of 
a  felony,  and,  upon  conviction,  shall  be  imprisoned  in  the  state  prison  for 
not  less  than  one  or  more  than  five  years,  and  be  disfranchised  for  any  de- 
terminate period.  No  elector  shall  be  at  any  cost  or  charge  for  such  regis- 
tration or  certificate  thereof,  and  the  clerk  shall  be  allowed  twenty-five 
cents  and  no  more  for  each  registration  and  certificate  thereof,  to  be  in 
full  for  all  services  connected  therewith,  which  allowance  shall  be  made 
out  of  the  county  treasury  by  the  board  of  county  commissioners  on  item- 
ized statements  sworn  to  by  said  clerk. 

An  Act  concerning  elections  and  nominating  conventions,  to  maintain  political  purity  and  prescribing 
the  punishment  for  any  violation  thereof.  [Approved  March  9,  1889;  in  force  May  10, 1889;  S., 
1889,  p.  267. 

7872.  Candidates,  payment  of  money  unlawful,  when.    Sec.  i. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  any  per- 
son on  being  a  candidate  for  nomination  to  any  office  of  profit  or  trust  un- 
71 
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der  the  constitution  or  laws  of  this  state,  or  of  the  United  States,  before  any 
convention  held  by  any  political  party,  or  at  any  primary  election,  who  loans, 
pays  or  gives,  or  promises  to  loan,  pay  or  give,  any  money  or  other  thing  of 
value  to  any  delegate  or  elector,  or  any  other  person,  for  the  purpose  of 
securing  the  vote  or  influence  of  such  delegate,  elector  or  person  for  his 
nomination,  and  whoever  hires  or  otherwise  employs  for  consideration  any 
person  to  work  for  the  nomination  of  any  person  to  any  office,  or  to  work 
for  the  selection  of  any  delegate  to  be  chosen  at  any  party  convention  or 
primary  election,  shall,  upon  conviction  thereof,  be  fined  in  any  sum  not 
more  than  five  hundred  dollars,  and  disfranchised  and  rendered  incapable 
of  holding  any  office  of  profit  or  trust  within  this  state  for  any  determinate 
period,  and  if  nominated  shall  be  ineligible  to  held  such  office. 

7873.  Promise  of  office  —  Use  of  money  etc.  —  Election  void. 
§  2.  Whoever,  being  a  candidate  for  any  office,  loans  or  gives,  directly  or 
indirectly,  or  offers  or  promises  to  loan  or  give  any  money  or  other  thing 
of  value  to  any  elector  for  the  purpose  of  influencing  or  retaining  the  vote 
of  such  elector,  or  to  induce  such  elector  to  work  or  labor  for  the  election 
of  such  candidate,  or  to  refrain  from  working  or  laboring  for  the  election 
of  any  other  candidate,  or  to  any  person,  to  secure  or  to  retain  the  influence 
or  vote  of  such  elector  in  his  behalf  as  such  candidate,  or  to  be  used  by 
such  person  in  any  way  to  influence  the  vote  of  any  elector,  or  of  electors 
generally,  for  himself  or  any  candidate  or  ticket,  and  whoever  hires  or 
otherwise  employs  for  consideration  any  person  to  work  at  the  polls  on 
election  day  for  the  election  of  any  candidate  to  be  voted  for  at  such  elec- 
tion, shall  be  fined  in  any  sum  not  more  than  one  thousand  nor  less  than 
three  hundred  dollars,  and  shall  be  disfranchised  and  rendered  incapable 
of  holding  any  office  of  profit  or  trust  within  this  state  for  any  determinate 
period,  and  a  violation  of  any  provision  of  this  section  by  any  person  elected 
to  such  office  shall  render  his  election  void,  and  if  he  has  taken  the  office, 
upon  conviction,  shall  operate  as  a  vacation  of  the  same. 

7874.  Use  of  thing  of  value  to  induce  vote  etc  §  3.  That  any 
person  who  shall  give  or  offer  to  give,  directly  or  indirectly,  any  money, 
property  or  other  thing  of  value,  to  any  elector  to  influence  his  vote  at  any 
regular  election  held  in  this  state  pursuant  to  law ;  or  who  shall,  at  any  such 
election,  solicit,  furnish  or  receive  any  money  or  other  means  for  such  pur- 
pose, or  who  shall  aid,  advise,  counsel  or  suggest  to  any  person,  or  to  per- 
sons generally,  to  use  or  procure  any  money  or  other  means  to  be  used  to 
induce,  hire,  or  buy  any  person  or  persons  to  vote  or  refrain  from  voting 
for  any  candidate  or  candidates,  or  to  remain  away  from  the  polls  at  any 
election,  whether  or  not  any  such  person  shall  act  or  attempt  to  act  upon 
any  such  counsel,  advice  or  suggestion,  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  in  any  sum  not  less  than  twenty- 
five  dollars  and  not  more  than  one  hundred  dollars,  and  imprisoned  in  the 
county  jail  not  less  than  ten  days  nor  more  than  six  months,  and  disfran- 
chised and  rendered  incapable  of  holding  any  office  of  trust  or  profit  for 
any  determinate  period  not  less  than  ten  years,  or  imprisoned  in  the  state's 
prison  at  hard  labor  not  less  than  one  nor  more  than  five  years,  and  dis- 
franchised and  rendered  incapable  of  holding  any  office  of  profit  or  trust 
for  the  period  aforesaid. 

7875.  Inducing  elector  to  withhold  vote.  §  4.  That  any  person 
who  shall,  directly  or  indirectly,  give,  offer  or  promise  to  give  to  any  elector 
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any  money,  property  or  other  thing  of  value  for  the  purpose  of  preventing, 
influencing,  inducing  or  procuring  such  elector  to  refrain  from  voting  or  to 
remain  away  from  the  polls  at  any  election  held  under  the  laws  of  *this  state, 
shall  be  guilty  of  a  misdemeanor  and,  upon  conviction  thereof,  shall  be  fined 
in  any  sura  not  less  than  twenty-five  dollars  or  more  than  five  hundred  dol- 
lars and  disfranchised  and  rendered  incapable  of  holding  any  office  of  trust 
or  profit  for  any  determinate  period  not  less  than  ten  years,  to  which  may 
be  added  imprisonment  in  the  county  jail  for  any  period  not  to  exceed  six 
months. 

7876.  Challenge  of  voter,  ground  for.  §  5.  At  any  election  held 
under  and  pursuant  to  any  law  of  this  state,  it  shall  be  a  ground  of  chal- 
lenge that  any  person  offering  to  vote  has  used  or  attempted  to  use  money 
or  other  means  to  buy,  hire  or  induce  any  elector  to  vote  or  refrain  from 
voting  for  any  candidate  or  candidates,  or  has  advised,  counseled  or  sug- 
gested bribery  of  any  elector  or  electors  at  any  such  election,  whether  the 
same  has  been  acted  on  or  not;  or  has  sold  or  offered  to  sell  his  vote  for 
any  candidate  or  candidates,  at  any  such  election .  And,  when  so  challenged 
such  elector  shall  not  be  permitted  to  vote  until  he  has  taken  and  sub- 
scribed the  following: 

State  of  Indiana,      v 


,Y 


County^ 

I,  — : ,  do  solemnly  swear  (or  affirm)  that  I  have  hot  used 

or  attempted  to  use  any  money  or  other  means  to  buy,  hire  or  induce  any 
person  or  persons  to  vote  or  refrain  from  voting,  or  to  remain  away  from 
the  polls  at  this  election;  and  that  I  have  not  counseled,  advised,  suggested 
or  procured  any  person  or  persons  to  bribe  any  elector  or  electors  to  vote 
for  any  candidate  or  candidates,  or  to  refrain  from  voting,  or  to  remain 
away  from  the  polls  at  this  election,  and  that  I  have  not  sold  or  offered  to 
sell  my  vote,  either  directly  or  indirectly,  at  this  election. 

Subscribed  and  sworn  to  before  me  this day  of ,  18 — . 


7877.  False  affidavit  —  Perjury.  §  6.  Whoever  Shall  wilfully  or 
knowingly  make  a  false  affidavit  under  this  act  shall  be  guilty  of  perjury  and 
punished  accordingly.  All  affidavits  made  und^r  the  preceding  sections 
shall  be  filed  with  the  board  of  election  and  preserved  by  such  board  in  the 
manner  as  other  similar  affidavits  and  papers  are  preserved. 

7878.  Repealing  clause.  §  7.  Sections  one,  two,  three  and  five  of  an 
act  entitled  "  An  act  to  protect  the  ballot  box,  to  procure  fair  elections,  to 
prevent  the  purchase  or  sale  of  votes,  to  provide  means  of  proving  such  of- 
fenses, prescribing  the  punishment  therefor,  and  repealing  sections  two 
hundred  and  sixty-eight  and  two  hundred  and  sixty-nine  of  an  act  concern- 
ing public  offenses  and  their  punishment,  approved  April  14,  1881.  being 
sections  2184  and  2185  of  the  Revised  Statutes  of  1881,"  approved  March 
17,  1885,  and  all  laws  and  parts  of  laws  in  conflict  with  the  provisions  of 
this  act  are  hereby  repealed. 

7879.  Ballot  box  — Tampering  with.  §8.  Any  person  not  duly 
authorized  by  law  who  shall,  during  the  progress  of  any  election  in  this 
state,  or  after  the  closing  of  the  polls  and  before  the  ballots  are  counted 
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and  result  ascertained,  or  within  six  months  thereafter,  break  open  or  vio- 
late the  seals  or  locks  of  any  ballot  box,  paper  envelope  or  bag  in  which 
ballots  have  been  deposited  at  or  after  such  election,  or  who  shall  obtain 
possession  of  such  ballot  box,  paper  envelope  or  bag  containing  such  bal- 
lots, and  cancel,  withhold  or  destroy  the  same,  or  who  shall  fraudulently  or 
forcibly  add  to  or  diminish  the  number  of  ballots  legally  deposited  therein, 
or  who  shall  fraudulently  make  any  erasure  or  alteration  of  any  kind  upon 
any  tally  sheet,  poll  book,  list  of  voters  or  election  return  deposited  therein, 
shall  be  fined  in  any  sum  not  more  than  one  thousand  nor  less  than  five  hun- 
dred dollars,  and  imprisoned  in  the  state  prison  not  more  than  ten  nor  less 
than  two  years,  and  disfranchised  and  rendered  incapable  of  holding  any 
office  of  profit  or  trust  in  this  State  for  any  determinate  period.  1 

ARTICLE  3  — TOWNSHIP  ELECTIONS. 


6KC. 

7880.  Election  certificate,  when  in  effect 

7881.  Justices,  trustees,  assessors,  constables,  elec- 

tion of. 
/88a.     Eligibility. 


7883.  Trustee,  election — Term . 

7884.  Constables,  nu  mber  of  —  Term . 

7885.  Road  supervisor,  election  —  Pay — Districts. 


An  Act  to  amend  section  59  of  an  act  entitled  an  act  concerning  elections,  in  force  September  10,  x88r. 
The  same  being  section  4737  of  the  Revised  Statutes  of  z88z.  [Approved  March  9, 1889;  in  force 
May  10, 1889 ;  §.,  1889,  p.  344. 

7880.  [4737]  Certificate,  entitles  to  qualify,  when  —  Excep- 
tions. Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  In- 
diana,  That  section  59  of  the  above  entitled  act  be  and  the  same  is  hereby 
amended  to  read  as  follows  :  Section  59.  Such  certificate  shall  entitle  the 
holder  to  qualify  and  enter  upon  the  discharge  of  the  duties  of  the  office  to 
which  he  is  elected,  at  the  expiration  of  ten  days  from  the  day  of  such  elec- 
tion, except  that  of  township  trustee  and  township  assessor,  who  shall  enter 
upon  the  duties  of  their  offices  on  the  first  Monday  of  August  following  such 
election  and,  also,  except  that  the  certificates  of  election  of  justices  of  the 
peace  shall  be  forwarded  by  the  inspector  aforesaid  to  the  clerk  of  the 
circuit  court,  who  can  certify  the  result  for  that  office  to  the  secretary 
of  state. 

An  Act  to  amend  sections  fifty-seven  (57)  of  an  act  entitled  "  An  act  concerning  elections  and  the  contest 
thereof,"  approved  April  ax,  188c,  and  five  (5)  of  the  act  amendatory  of  the  acts  of  1859  "  concerning 
the  election  and  qualification  of  township  trustees,"  and  section  one  (1)  of  an  act  entitled  "  An  act 
to  provide  for  township  elections  and  repealing  laws  inconsistent  therewith,"  approved  March  3, 
2877,  and  section  one  (1)  providing  for  election,  number  and  terra  of  constables,  in  force  in  May, 
1853;  also,  section  one  (1)  of  an  act  entiUed  "An  act  to  amend  sections  one  (1),  six  (6),  nineteen  (19), 
twenty  (20),  and  thirty-four  (34)  of  an  act  entitled  *  An  act  concerning  highways  and  supervisors 
thereof; ' "  approved  March  a,  1883,  approved  April  13, 1883,  to  the  first  four  of  the  same,  being  sec- 
tions 4735,  5974,  5991  and  599a  of  the  K.  S.  of  1881.  [Approved  March  11,  1889;  in  force  May  10, 
1889 ;  S.,  1889,  p.  425. 

7881.  [4735]  Justices — Trustees  —  Assessors  —  Constables  — 
Election  of — When  and  how.  Sec.  i.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Indiana,  That  said  section  57,  the  same  being 
section  4735  of  the  R.  S.  of  1881,  be  and  the  same  is  hereby  amended  so 
as  to  read  as  follows:  Section  57.  An  election  shaft  be  held  in  each  town- 
ship in  each  county  in  this  state,  on  the  first  Monday  of  April,  1890,  and 
every  fourth  year  thereafter,  for  the  purpose  of  electing  justices  of  the  peace, 
township  trustees,  assessors,  constables,  and  such  other  officers  for  such 
township,  as  may  be  provided  for  by  law;  which  elections  shall  be  con- 
ducted by  the  officers  and  governed  by  the  provisions  of  the  law  with  re- 
spect to  general  elections,  so  far  as  applicable. 
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7882.  [5992]  Eligibility—  Limitation  on,  §  2.  Section  one  (1),  the 
same  being  section  5992  of  the  R.  S.  of  1881,  is  hereby  amended  to  read 
as  follows:  Any  person  who  has  held  the  office  of  township  trustee  of  any 
township  in  this  state  for  two  terms,  consecutively,  at  the  date  of  the  next 
township  election  in  April,  1890,  shall  not  be  eligible  to  said  office  for 
the  next  ensuing  term;  and,  thereafter,  no  person  shall  be  eligible  to 
the  office  of  township  trustee  more  than  four  years  in  any  period  of  eight 
years. 

7883-  [5591]  Trustee,  election  of — Term.  §3.  Section  5,  the  same 
being  section  5591  of  the  R.  S.  of  1881,  is  hereby  amended  to  read  as  fol- 
lows: Section  5.  The  qualified  voters  in  each  township  shall,  on  the  first 
Monday  in  April,  1890,  and  every  fourth  year  thereafter,  at  the  usual  place 
or  places  of  holding  elections  in  such  township,  elect  a  township  trustee, 
who  shall  hold  his  office  for  four  years  and  until  his  successor  is  elected  and 
qualified.  Before  entering  upon  the  duties  of  his  office  said  trustee  shall 
take  an  oath  or  affirmation,  before  some  person  authorized  to  administer 
the  same,  for  the  faithful  performance  of  his  duties,  and  execute  a  bond, 
conditioned  as  in  ordinary  official  bonds,  with  at  least  two  freehold  sure- 
ties, in  a  penalty  not  less  than  double  the  amount  of  money  which  may 
come  into  his  hands  at  any  time  during  his  term,  by  virtue  of  his  office,  to 
the  acceptance  of  the  county  auditor,  which  bond  shall  remain  on  file  in 
the  office  of  the  county  auditor. 

7884.  [5974]  Constables,  number  of — Term  of  office.  §4.  Sec- 
tion 1,  the  same  being  section  5974  of  the  R.  S.  of  1881,  is  hereby  amended 
to  read  as  follows:  Section  1.  There  shall  be  elected,  at  the  April  election, 
in  each  township,  a  number  of  constables,  equal  to  the  number  of  justices 
of  the  peace  in  any  such  township,  who  shall  hold  their  offices  for  four 
years  from  such  election. 

7885.  Road  supervisor— Election— Pay— Road  districts,  change 
of.  §  5.  Section  1  of  an  act  to  amend  sections  1,  6,  19,  20  and  34  of  an 
act  entitled  "An  act  concerning  highways  and  supervisors  thereof,"  ap- 
proved March  2,  1883,  is  hereby  amended  so  as  to  read  as  follows:  Section 
1.  That  the  qualified  voters  in  each  township  of  the  several  counties  in  this 
state  shall  elect  a  supervisor  in  each  of  the  road  districts  in  their  respective 
townships  at  the  election  held  for  electing  township  officers,  who  shall  hold 
his  office  for  four  years  thereafter.  Each  supervisor  shall  receive  the  sum 
of  one  dollar  and  fifty  cents  per  day  for  his  services  actually  performed,  to 
be  paid  out  of  the  township  treasury;  but,  before  receiving  the  same  he 
shall  file  his  sworn  statement  with  the  trustee,  which  statement  shall  specify 
the  days  and  dates  on  which  services  were  performed :  Provided^  such  su- 
pervisor shall  not  be  entitled  to  charge  or  receive  any  compensation  what- 
ever for  a  numbfer  of  days  equal  to  that  required  by  other  persons,  of  his 
road  district,  liable  to  work  on  highways.  Upon  the  taking  effect  of  this 
act,  if  deemed  necessary  by  any  trustee  of  any  township,  such  trustee  shall 
divide  his  township  into  suitable  road  districts  and,  if  any  additional  road 
districts  shall  be  created,  he  shall  appoint  supervisors  therefor,  to  hold 
their  offices  until  their  successors  shall  be  elected  and  qualified;  and,  when- 
ever such  trustee  shall  deem  it  necessary  he  may  make  any  change  in  such 
road  districts  that  may  subserve  public  interests:  Provided^  however •,  that 
such  change  of  existing  boundaries  of  road  districts  shall  not  be  made  ex- 
cept upon  the  petition  of  six  householders  and  freeholders  living  in  the  im- 
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mediate  vicinity  of  the  change  proposed  to  be  made  and,  on  dividing  his 
township  into  road  districts,  or  when  any  change  is  made  thereof,  such 
trustee  shall  record  a  plat  thereof  in  the  highway  record  of  his  township, 
which  shall  distinctly  show  the  roads  and  parts  of  roads  belonging  to  each 
road  district 
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Notes  to  Chapter  56. 
ELECTIONS. 

ARTICLE  1  — GENERAL  ELECTIONS. 

4678.  When  held  —  What  offices  to  be  filled.  This  section,  providing  for  a  bien- 
nial general  election,  proceeds  "  at  which  election  all  existing  vacancies  in  office  and 
all  offices,  the  terms  of  which  will  expire  before  the  next  general  election  there- 
after, shall  be  filled,  unless  otherwise  provided  by  law."  This  statute  is  broad 
enough  and  was  intended  to  fill  all  offices  which  may  become  vacant  before  the 
next  general  election.  A  statute  of  1883,  amendatory  of  the  act  of  1879,  provid- 
ing for  the  election  of  the  chief  of  the  bureau  of  statistics  by  the  general  assembly, 
being  unconstitutional  and  void,  the  act  of  1879  continued  in  force.  No  election 
was  held  under  the  statute  of  1883.  The  act  of  1879  provides  for  an  appointment 
by  the  governor,  and  the  constitution  (§  144)  provides  that  "when,  at  any  time,  a 
vacancy  shall  have  occurred  in  any  other  state  office,  the  governor  shall  fill  such 
vacancy  by  appointment,  which  shall  expire  when  a  successor  shall  have  been  elected 
and  qualified."  The  statute  of  1879  is  simply  declaratory  of  the  constitution,  and 
the  force  and  effect  of  section  2  (§  5718)  is  simply  to  fix  the  tenure  of  the  office  at  two 
years.  The  statute  creating  the  office  does  not  provide  for  the  election  of  the  officer 
bv  the  people,  nor  does  it  make  any  provision  for  the  election  of  this  particular  officer. 
Nevertheless,  under  the  constitutional  provision  the  appointment  of  the  governor 
would  hold  until  his  successor  was  elected  at  the  next  general  election  after  he  was 
appointed  and  until  his  successor  had  qualified  (§  225).  There  can  be  no  question  but 
that  the  people  have  the  right  to  elect  the  chief  of  the  bureau  of  statistics  at  the  gen- 
eral state  election  provided  for  bv  this  section;  State,  ex  rel.  v.  Peeble,  121-509. 

7802.  Right  of  suffrage.  That  portion  of  this  section  which  provides  that  a  per- 
son who  is  absent  from  the  state  for  a  period  of  six  months  or  more,  on  business  of  the 
state  or  of  the  United  States,  shall,  at  the  time  he  offers  to  vote,  produce  a  certificate 
from  the  county  auditor  to  the  effect  that  his  name  has,  since  his  departure  from  the 
state,  been  continuously  upon  the  tax  duplicate  for  the  purpose  of  taxation  and  that 
he  is  still  a  tax  payer,  is  unconstitutional  and  void.  It  conflicts  with  the  constitution  in 
that  it  adds  to  the  qualifications  prescribed  by  the  constitution  (§  84)  a  property  quali- 
fication; Morris  v.  Powell,  125-282. 

That  portion  of  the  section  which  provides  that  residents  of  the  state  who  absent 
themselves  from  the  state  for  a  period  of  six  months  or  more,  and  persons  who  have 
not  resided  in  one  county  for  six  months  before  any  election  shall  register  ninety  days 
before  the  election  and  produce  a  certificate  of  such  registration,  to  entitle  them  to 
vote  is  in  conflict  with  the  constitution  and  void.  By  requiring  such  voters  to  de- 
clare their  intentions  to  become  qualified  voters  and  to  designate  their  respective 
voting  precincts  ninety  days  prior  to  the  election,  the  qualification  of  a'  residence  of 
ninety  days  in  the  precinct  is  added  to  the  constitutional  qualification  of  a  residence 
of  thirty  days  therein.  Furthermore,  it  antagonizes  the  constitution  in  that  it  requires 
one  class  of  voters  to  possess  qualifications  which  are  not  required  of  all  others.  The 
requirement  of  the  registration  of  persons  who  absent  themselves  from  the  state  for 
six  months  or  more,  and  persons  who  have  not  resided  in  any  one  count v  for  six 
months  before  any  election,  is  void,  as  imposing  additional  burdens  and  hardships  on 
the  persons  named.  In  respect  hereof  the  provision  is  unreasonable  and  not  im- 
partial. The  unconstitutionality  of  the  provisions  renders  the  entire  section  void; 
Morris  v.Powell,  125-282. 

ARTICLE  5  —  CONTEST. 

4758.  Contest  for  looal  offioes.  A  petition  by  one  of  the  competitors  for  the 
office  of  county  auditor,  at  a  general  election,  against  the  other,  who  received  a  ma- 
jority of  all  the  votes  cast  at  the  election,  asserting  a  claim  to  the  office,  on  the  ground 
of  his  competitor's  ineligibility  by  reason  of  being  a  defaulter  when  previously  the 
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incumbent  of  the  office,  is  prematurely  filed,  if  filed  before  the  time  for  his  induction 
into  office.  The  cause  which  disqualifies  must  exist  at  the  time  the  claimant's  term 
begins;  his  right  is  not  affected  by  the  fact  that  at  the  time  of  his  election  he  was  in- 
eligible; Brown  v.  Goben,  122-114,  following  Smith  v.  Moore,  90-294,  stare  decisis. 
4761.  Subpoenaes  — Trial  of  contest  A  jury  trial  is  not  demandable  in  con- 
tested election  cases.  It  is  not  error  to  deny  a  request  for  a  jury;  Pedigo  v.  Grimes, 
113-149- 


Digitized  by  VjOCK?IC 


569 


Fees  and  Salaries. 


Chapter  59a. 
FEES  AND  SAURIES. 


SBC 
7886. 

788?! 

7«89. 
7890. 
7891. 
7893. 
7893. 
7894. 

& 
& 

7899. 
7900. 
790X. 

7903* 
79o* 

7906. 

7907- 
7908. 

79°9- 
79x0. 

79". 
7912. 

79*3- 
7914. 
79i5. 
7916. 
79»7- 
7918. 
7919. 
7930. 
7921. 
7922. 
79*3- 
79*4- 
7925. 
7926. 

79*7- 
7928. 

-7939- 
7930. 
793*. 
793*. 
7933- 
7934- 
7935- 
7936. 
7937- 
7938. 
7939- 
7940. 
794 1- 
794*. 
7943- 
7944- 
7945- 
7946. 
7947- 
7948. 
7949. 
7950. 

795  »• 
795a. 
7953* 


Governor  —  Lieutenant  governor. 
Secretary  of  state. 
Secretary  of  state,  fees. 
Auditor  of  state. 
Treasurer  of  state. 
Attorney  general. 
State  librarian. 

Clerk,  supreme  court  —  Assistants. 
Superintendent,  public  instruction. 
Geologist's  department. 
Bureau  of  statistics,  chief. 
Secretary,  state  board  of  health, 
"udges,  supreme  court  —  Officers. 

udges,  circuit  court. 

udges,  superior  court. 

udges,  criminal  court. 

*rosecuting  attorney. 

Secretary  —Auditor,  payment  over  of  fees. 
Clerk,  supreme  court,  fees. 
Attorney  general,  recoveries.  « 

Present  incumbents  excepted— Deputies  etc 
County  oppicbks. 
Adams. 
Allen. 

Bartholomew. 
Benton. 
Blackford. 
Boone. 
Brown. 
Carroll. 
Cass. 
Clark. 
Clay. 
Clinton. 
Crawford. 
Daviess. 
Dearborn. 
Decatur.   • 
Dekalb. 
Delaware. 
Dubois. 
Elkhart. 
Fayette. 
Floyd. 
Fountain. 
Franklin. 
Fulton. 
Gibson. 
Grant. 
Greene. 
Hamilton 
Hancock. 
Harrison. 
Hendricks. 
Henry. 

Howard.  • 

Huntington. 

ackson. 
]  Tasper. 

effcrson. 
[  [ennings. 

ohnson. 

tnox. 
Kosciusko. 
Lagrange. 

Laporte. 

72 


ssc 

7954. 
7955. 
7956. 

7957- 
7958. 

7959- 
7960. 
7961. 
796a. 
7963. 
7964. 
7965- 
7966. 
7967- 
79«. 
79*9- 
7970. 
797X. 
797a. 
7973- 
7974- 
7973- 
7976. 
7977. 
7978. 

7979. 
7980. 
798i. 
7982. 
7983. 
7984. 
7985. 
7986. 

*&• 
7988. 

7989. 

799°. 

799»- 

7992. 

7993. 
7994. 
7995- 
799<>. 
7997. 
7998. 
7999- 
8000. 
8001. 
8002. 
8003. 
8004. 
8005. 
8006. 
8007. 
8008. 
8009. 

8010. 
801  x. 
8012. 
8013. 
8014. 
8015. 
8016. 
8017. 
8018. 
8019. 


Lawrence. 

Madison. 

Marion. 

Marshall. 

Martin. 

Miami. 

Monroe. 

Montgomery. 

Morgan. 

Newton. 

Noble. 

Ohio. 

Orange. 

Owen. 

Parke. 

Perry. 

Pike. 

Porter. 

Posey. 

Pulaski. 

Putnam. 

Randolph. 

Ripley. 

Rush. 

Scott 

Shelby. 

Shelby. 

Spencer. 

Starke. 

Steuben. 

St.  Joseph. 

Sullivan. 

Switzerland. 

Tippecanoe. 

Tipton. 

Union. 

Vanderburgh. 

Vermillion. 

Vigo. 

Wabash. 

Warren. 

Warrick. 

Washington. 

Wayne. 

Weils. 

White. 

Whitley. 

Court  clerks'  fees. 

Fees  payable  over  to  county. 

Auditors  fees  —  To  county. 

Fees  formerly  personal  to  county. 

Recorder's  fees— To  county. 

Fees  formerly  personal,  to  county. 

Treasurer  —  Delinquent  tax. 

Uncollected  tax  credited,  when. 

Levy  and  sales  —  Fees—  Salary  withheld^ 

when. 
Sheriff's  fees,  to  county—  Bailiffs. 
Fee  books. 
Accounting. 
Treasurer's  settlements. 
Salaries,  when  payable. 
Balance  due,  payment. 
Taxation  of  unlawful  fees. 
Fee  bills,  court  clerk. 
Fee  bills,  auditor  —  Sheriff. 
Failure  to  report. 
Records,  inspection. 
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SBC. 
Sosii. 

Fees  etc.,  effect  as  judgment. 

SBC 

8095. 

County  commissioner. 

8oaa. 

Act  construed. 

8oa6. 

Township  trustee  —  Assessor 

8023. 

Present  incumbents. 

8oa7. 

Amending  %  8096. 

6024. 

Repealing  clause. 

8oa8. 

Emergency. 

An  Act  fixing  the  compensation  and  prescribing  the  duties  of  certain  state  and  county  officers,  and  pre- 
scribing penalties  for  the  violation  of  its  provisions.  [Passed,  notwithstanding  the  objections  of  the 
governor  thereto,  March  9, 1892;  in  force  June  xo,  1891;  S.,  2891,  p.  434. 

7886.  Governor — Lieutenant  governor.  Sec.  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana,  That  the  salary  of  the  gov- 
ernor of  the  state  of  Indiana  shall  be  five  thousand  dollars  per  year,  which 
shall  be  in  full  for  all  services,  and  house  rent  The  pay  of  the  lieutenant 
governor,  in  addition  to  his  pay  as  president  of  the  senate,  shall  be  one 
thousand  dollars  per  annum  from  and  after  April  1,  1891. 

7887.  Secretary  of  State.  §  2.  The  salary  of  the  secretary  of  state 
shall  be  thirty-five  hundred  dollars  per  year. 

7888.  Secretary  of  state— Fees— Property  of  state.  §  3.  The 
secretary  of  state  shall  be  authorized  to  charge  and  collect  on  behalf  of  the 
state  of  Indiana,  the  following  fees,  to  be  paid  by  the  parties  requiring  the 
service  (provided,  that  no  fees  shall  be  charged  against  the  United  States, 
or  this,  or  any  other  state,  or  any  county  of  this  state,  nor  against  any  officer 
of  either  of  them,  for  any  attestation,  certificate,  or  paper  required  by  them 
for  official  use) :  For  each  commission  to  notaries  public,  one  dollar ;  for 
each  commission  to  commissioner  of  deeds,  and  filing  qualifications,  five 
dollars;  for  each  attestation  and  seal,  other  than  herein  exempted,  fifty 
cents;  for  filing  and  recording  each  article,  charter,  certificate  of  incorpora- 
tion, not  exceeding  two  hundred  words,  one  dollar ;  for  all  recording  and 
copying  of  records,  papers,  and  documents  not  otherwise  provided  for,  per 
hundred  words  (four  figures  counting  as  one  word),  ten  cents;  the  fees  and 
amounts  so  taxed  and  collected  shall  not  belong  to  or  be  the  property  of 
the  secretary  of  state,  but  shall  belong  to,  and  be  the  property  of  the  state. 

,  7889.  Auditor  of  State.     §  4.  The  salary  of  the  auditor  of  state  shall 
be  four  thousand  dollars  per  year. 

7890.  Treasurer  of  state.  §  5.  The  salary  of  the  treasurer  of  state 
shall  be  three  thousand  dollars  per  year. 

7891.  Attorney  general.'  §  6.  The  salary  of  the  attorney  general 
shall  be  two  thousand  five  hundred  dollars  per  year. 

7892.  State  librarian.  §  7.  The  salary  of  the  state  librarian  shall  be 
fifteen  hundred  dollars  per  year. 

7893.  Clerk,  supreme  court  —  Deputies  —  Stenographer  — 
Record  clerk.  §  8.  The  salary  of  the  clerk  of  the  supreme  court  shall 
be  three  thousand  dollars  per  year.  The  salary  of  the  chief  deputy  of  the 
clerk  of  the  supreme  court  shall  be  fifteen  hundred  dollars  per  year.  The 
salary  of  the  first  assistant  deputy  of  the  clerk  of  the  supreme  court  shall 
be  nine  hundred  dollars  per  year.  The  salary  of  the  stenographer  and 
typewriter  of  the  clerk  of  the  supreme  court  shall  be  six  hundred  dollars 
per  year,  and  the  salary  of  the  record  clerk  of  the  clerk  of  the  supreme 
court  shall  be  six  hundred  dollars  per  year. 

7894.  Superintendent,  public  instruction.  §  9.  The  salary  of  the 
superintendent  of  public  instruction  shall  be  twenty-five  hundred  dollars 
per  year. 

7095.  Geologist— Inspector  of  mines— Assistant— Inspector 
of  Oils —  Natural  gas.     §  10.  The  salary  of  the  director  of  the  depart- 
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ment  of  geology  and  natural  resources,  or  state  geologist,  shall  be  two 
thousand  dollars  per  year.  The  salary  of  the  inspector  of  mines  shall  be 
fifteen  hundred  dollars  per  year.  The  salary  of  the  assistant  inspector  of 
mines  shall  be  one  thousand  dollars  per  year.  The  inspector  of  mineral 
oils  shall  receive  the  same  fees  and  compensation  as  is  now  provided  by 
law.  The  inspector  of  natural  gas  and  natural  gas  piping  shall  receive  a 
salary  of  twelve  hundred  dollars  per  year. 

7896.  Bureau  of  Statistics.  §  11.  The  salary  of  the  chief  of  bureau 
of  statistics  shall  be  two  thousand  dollars  per  year. 

7897.  Secretary,  state  board  of  health.  §  12.  The  salary  of  the 
secretarv  of  the  state  board  of  health  shall  be  twelve  hundred  dollars  per 
year. 

7898.  Judges,  supreme  court— Librarian  — Sheriff.  §  13.  The 
salary  of  each  of  the  judges  of  the  supreme  court  shall  be  four  thousand 
dollars  per  year.  The  salary  of  the  law  librarian  of  the  supreme  court 
shall  be  fifteen  hundred  dollars  per  year.  The  salary  of  the  sheriff  of  the 
supreme  court  shall  be  five  hundred  dollars  per  year,  and  in  addition 
thereto  the  fees  now  allowed  him  by  law. 

7899.  Judges,  circuit  court.  §  14.  The  salary  of  each  ot  the  judges 
of  the  circuit  courts  shall  be  twenty-five  hundred  dollars  per  year 

7900.  Judges,  superior  court.  §  15.  The  salary  of  the  judges  of  the 
superior  courts  of  the  state  shall  each  be  three  thousand  ($3,000)  dollars 
per  year. 

7901.  Judges,  criminal  court.  §  16.  The  salary  of  ie  juuges  01  the 
criminal  courts  of  the  state  shall  be  twenty-five  hundred  ($2,500)  dollars  per 
year. 

7902.  Prosecuting  attorney.  §  17.  The  salary  of  each  prosecuting 
attorney  of  the  state  shall  be  five  hundred  dollars  per  year  and,  also,  the 
fees  now  allowed  by  law. 

7903.  Secretary  — Auditor— Return  of  fees.  §  18.  It  shall  be 
the  duty  of  the  secretary  of  the  state  and  auditor  of  state  to  tax,  at  the 
time  the  services  are  rendered,  for  the  use  of  the  state  of  Indiana,  the  fees, 
charges  and  taxes  now  allowed  by  law,  and  said  fees,  charges  and  taxes 
shall  be  paid  at  the  time  such  services  are  rendered ;  and  such  officers 
shall  keep  in  a  book  to  be  kept  for  that  purpose,  an  accurate  account  show- 
ing all  costs,  fees,  taxes  and  charges  taxed  and  collected,  including  the 
charges  and  taxes  provided  by  sections  3767  and  3773  of  the  Revised 
Statutes  of  1881  from  foreign  insurance  companies,  which  account  shall 
show  the  person  or  corporation  from  whom  collected  and  the  date  when 
collected;  said  fees,  taxes  and  charges  to  be  as  now,  or  as  hereafter,  fixed 
by  law.  And,  said  officers  shall  be  entitled  to  retain  for  their  services  in 
making  such  collections  ten  per  cent,  thereon,  and  the  same  per  cent,  upon 
all  other  fees  and  charges  collected  under  this  or  any  other  law,  and  no 
more,  directly  or  indirectly.  On  the  first  Monday  of  January  and  July  of 
each  year,  said  officers  shall  make  a  sworn  report  to  the  treasurer  of  state, 
showing  the  amount  of  such  collections,  the  date  and  from  whom  collected, 
and  the  whole  amount  thereof  due  the  state  shall  be  paid  by  such  officers 
in  to  the  state  treasury.  And,  the  auditor  of  state  is  required  to  collect  the 
charges  and  taxes  provided  as  aforesaid  by  sections  3767  and  3773  of  the 
Revised  Statutes  of  1881  from  foreign  insurance  companies  and  pay  the 
whole  amount  thereof  due  the  state  in  to  the  state  treasury. 
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7904.  Clerk,  supreme  court — Fees.  §  19.  It  shall  be  the  duty  of 
the  clerk  of  the  supreme  court  to  tax  and  keep  an  accurate  account  in 
proper  fee  books,  of  all  fees  and  charges  of  his  office  as  is  required  by  this 
act,  or  any  other  laws  of  the  state  for  any  and  all  services  performed  by 
him  or  his  deputies,  clerks  or  assistants,  and  on  the  first  Monday  in  Jan- 
uary and  the  first  Monday  of  July  of  each  year,  he  shall  make  and  file  in 
the  office  of  the  treasurer  of  state  a  statement  and  report,  subscribed  and 
sworn  to,  showing  the  amount  of  such  fees  and  charges  collected  and  un- 
collected and  the  names  of  the  parties  [liable]  therefor,  and  from  whom 
received,  and  the  balance  due,  and  said  officer  shall  be  entitled  to  retain 
for  his  services  for  collecting  such  fees  and  charges  ten  per  cent,  thereon 
and  no  more,  and  shall  at  the  time  of  making  such  report  pay  to  the  treas- 
urer of  state  the  balance  in  his  hands  after  deducting  such  per  centum. 

7905.  Attorney  general — Recoveries.  §  io£.  The  attorney  gen- 
eral shall  receive  on  all  moneys  collected  or  property  recovered  by  him  for 
the  state  of  Indiana,  a  commission  of  twelve  (12)  per  cent.  He  shall  keep 
in  a  substantial  record  book,  prepared  for  that  purpose,  an  itemized  ac- 
count of  the  net  amounts  collected  by  him,  showing  when  and  from  whom 
received.  He  shall  pay  over  such  sum  or  sums  to  the  proper  officer,  and 
at  the  end  of  each  fiscal  year  make  out  and  file  with  the  governor  of  state 
a  complete  report  of  such  collections  and  recoveries. 

7900.  Present  incumbents— Deputies  etc.  §20.  Where  any  state 
officer  has  been  elected  before  the  taking  effect  of  this  act  such  officer  shall 
not  be  subject  to  the  provisions  of  this  act  during  the  time  he  holds  such 
term  of  office  and  performs  the  duties  thereof;  and  he  shall  receive  the 
compensations  now  prescribed  by  law  the  same  as  if  this  act  had  not  passed. 
The  number  and  compensation  of  the  deputies,  clerks  and  assistants  of 
state  officers  shall  be  as  now  provided  by  law. 

COUNTY   OFFICERS. 

7907.  County  officers.  §  21.  The  county  officers  in  this  act  named 
shall  be  entitled  to  receive  for  their  services  the  compensation  specified 
in  this  act,  which  compensation  is  graded  in  proportion  to  the  population 
and  the  necessary  services  required  in  each  of  said  several  counties,  subject 
to  the  conditions  herein  prescribed,  and  they  shall  receive  no  other  com- 
pensation whatever. 

7908.  Adams.  §  22.  In  the  county  of  Adams,  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  twenty  hundred  dollars,  of  the  auditor 
twenty-two  hundred  dollars,  of  the  recorder  twelve  hundred  dollars,  of  the 
treasurer  eighteen  hundred  dollars,  and  the  sheriff  eighteen  hundred  dollars. 

7909.  Allen.  §  23.  In  the  county  of  Allen  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  sixty-five  hundred  dollars,  of  the  auditor 
sixty-seven  hundred  dollars,  of  the  recorder  thirty-five  hundred  dollars,  of 
the  treasurer  fifty-three  hundred  dollars,  and  of  the  sheriff  sixty  hundred 
dollars. 

7910.  Bartholomew.  §  24.  In  the  county  of  Bartholomew  the  annual 
salary  of  the  clerk  of  the  circuit  court  shall  be  twenty-four  hundred  dol- 
lars, of  the  auditor  twenty-six  hundred  dollars,  of  the  recorder  fourteen 
hundred  dollars,  of  the  treasurer  twenty-two  hundred  dollars,  of  the  sheriff 
twenty-two  hundred  dollars. 


Digitized  by  VjOOQIC 


573  Fees  and  Salaries.  §§  7911-7920 

7911*  Benton.  §  25.  In  the  county  of  Benton  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  fourteen  hundred  and  fifty  dollars,  of 
the  auditor  sixteen  hundred  dollars,  of  the  recorder  nine  hundred  and  fifty 
dollars,  of  the  treasurer  thirteen  hundred  and  fifty  dollars,  and  of  the  sheriff 
fourteen  hundred  dollars. 

7912.  Blackford.  §  26.  In  the  county  of  Blackford  the  annual  salary 
of  the  clerk  of  the  circuit  court  shall  be  twelve  hundred  a.id  fifty  dollars, 
of  the  auditor  fourteen  hundred  dollars,  of  the  recorder  ten  hundred  dol- 
lars, of  the  treasurer  twelve  hundred  dollars,  and  of  the  sheriff  twelve  hun- 
dred dollars. 

7913.  Boone.  §  27.  In  the  county  of  Boone  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  twenty-four  hundred  dollars,  of  the  au- 
ditor twenty-seven  hundred  dollars,  of  the  recorder  fifteen  hundred  dollars, 
of  the  treasurer  twenty-one  hundred  dollars  and  of  the  sheriff  twenty-one 
hundred  dollars. 

7914*  Brown.  §  28.  In  the  county  ot  Brown  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  twelve  hundred  dollars,  of  the  auditor 
thirteen  hundred  and  fifty  dollars,  of  the  recorder  eight  hundred  dollars, 
of  the  treasurer  eleven  hundred  and  fifty  dollars,  and  of  the  sheriff  eleven 
hundred  and  fifty  dollars. 

7915.  Carroll.  §  29.  In  the  county  of  Carroll  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  twenty  hundred  dollars,  of  the  auditor 
twenty-two  hundred  dollars,  of  the  recorder  fourteen  hundred  dollars,  of 
the  treasurer  eighteen  hundred  dollars,  and  of  the  sheriff  eighteen  hundred 
dollars. 

7916.  Cass.  §  30.  In  the  county  of  Cass  the  annual  salary  of  the  clerk 
of  the  circuit  court  shall  be  thirty  hundred  dollars,  of  the  auditor  thirty-four 
hundred  dollars,  of  the  recorder  eighteen  hundred  dollars,  of  the  treas- 
urer twenty-five  hundred  dollars,  and  of  the  sheriff  twenty-six  hundred 
dollars. 

7917.  Clark.  §  31.  In  the  county  of  Clark  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  twenty-seven  hundred  dollars,  of  the  au- 
ditor thirty  hundred  dollars,  of  the  recorder  sixteen  hundred  dollars,  of  the 
treasurer  twenty-four  hundred  dollars,  and  of  the  sheriff  twenty-five  hun- 
dred dollars. 

7918.  Clay.  §  32.  In  the  county  of  Clay  the  annual  salary  of  the  clerk 
of  the  circuit  court  shall  be  twenty-seven  hundred  dollars,  of  the  auditor 
thirty  hundred  dollars,  of  the  recorder  fifteen  hundred  dollars,  of  the  treas- 
urer twenty-four  hundred  dollars,  and  of  the  sheriff  twenty-four  hundred 
dollars. 

7919.  Clinton.  §  33.  In  the  county  of  Clinton  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  twenty-five  hundred  dollars,  of  the 
auditor  twenty-eight  hundred  dollars,  of  the  recorder  sixteen  hundred  dol- 
lars, of  the  treasurer  twenty-four  hundred  dollars,  and  of  the  sheriff  twenty- 
four  hundred  dollars. 

7920.  Crawford.  §  34.  In  the  county  of  Crawford  the  annual  salary 
of  the  clerk  of  the  circuit  court  shall  be  sixteen  hundred  dollars,  of  the 
auditor  eighteen  hundred  dollars,  of  the  recorder  eleven  hundred  dollars, 
of  the  treasurer  fifteen  hundred  dollars,  and  of  the  sheriff  fifteen  hundred 
dollars. 
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7921.  Daviess.  §  35.  In  the  county  of  Daviess  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  twenty-four  hundred  dollars,  of  the 
auditor  twenty-six  hundred  and  fifty'dollars,  of  the  recorder  fourteen  hun- 
dred dollars,  of  the  treasurer  twenty-one  hundred  dollars,  and  of  the  sheriff 
twenty-one  hundred  dollars. 

7922.  Dearborn.  §  36.  In  the  county  of  Dearborn  the  annual  salary 
of  the  clerk  of  the  circuit  court  shall  be  twenty-eight  hundred  dollars,  of 
the  auditor  thirty  hundred  dollars,  of  the  recorder  fourteen  hundred  dol- 
lars, of  the  treasurer  twenty-four  hundred  dollars,  and  of  the  sheriff  twenty- 
four  hundred  dollars. 

7923.  Decatur.  §  37.  In  the  county  of  Decatur  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  twenty-six  hundred  dollars,  of  the 
auditor  twenty-eight  hundred  dollars,  of  the  recorder  thirteen  hundred  and 
fifty  dollars,  of  the  treasurer  twenty  hundred  dollars,  and  of  the  sheriff 
twenty  hundred  dollars. 

7924.  Dekalb.  §  38.  In  the  county  of  Dekalb  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  twenty-four  hundred  dollars,  of  the  auditor 
twenty-six  hundred  dollars,  of*  the  recorder  fourteen  hundred  and  fifty  dol- 
lars, of  the  treasurer  twenty-two  hundred  dollars,  and  of  the  sheriff  twenty- 
two  hundred  dollars. 

7925.  Delaware,  §  39.  In  the  county  of  Delaware  the  annual  salary 
of  the  clerk  of  the  circuit  court  shall  be  twenty-seven  hundred  dollars,  of 
the  auditor  thirty  hundred  dollars,  of  the  recorder  seventeen  hundred  dol- 
lars, of  the  treasurer  twenty-four  hundred  dollars,  and  of  the  sheriff  twenty- 
four  hundred  dollars. 

7926.  Dubois.  §  40.  In  the  county  of  Dubois  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  twenty  hundred  dollars,  of  the  auditor 
twenty-two  hundred  dollars,  of  the  recorder  fourteen  hundred  dollars,  of 
the  treasurer  eighteen  hundred  dollars,  and  of  the  sheriff  eighteen  hundred 
dollars. 

7927.  Elkhart.  §  41.  In  the  county  of  Elkhart  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  thirty-five  hundred  dollars,  of  the 
auditor  thirty-nine  hundred  dollars,  of  the  recorder  twenty  hundred  dol- 
lars, of  the  treasurer  thirty-one  hundred  dollars,  and  of  the  sheriff  thirty- 
one  hundred  dollars. 

7928.  Fayette.  §  42.  In  the  county  of  Fayette  the  animal  salary  of 
the  clerk  of  the  circuit  court  shall  be  fifteen  hundred  dollars,  of  the  auditor 
sixteen  hundred  and  fifty  dollars,  of  the  recorder  ten  hundred  dollars,  of  the 
treasurer  fourteen  hundred  dollars  and  of  the  sheriff  fourteen  hundred 
dollars. 

7929.  Floyd.  §  43.  In  the  county  of  Floyd  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  twenty-seven  hundred  dollars,  of  the 
auditor  twenty-nine  hundred  and  fifty  dollars,  of  the  recorder  fifteen  hun- 
dred dollars,  of  the  treasurer  twenty-four  hundred  dollars  and  of  the  sheriff 
twenty-four  hundred  dollars. 

7930.  Fountain.  §  44.  In  the  county  of  Fountain  the  annual  salary 
of  the  clerk  of  the  circuit  court  shall  be  twenty-one  hundred  dollars,  of  the 
auditor,  twenty-three  hundred  dollars,  of  the  recorder  twelve  hundred  dol- 
lars, of  the  treasurer  twenty  hundred  dollars  and  of  the  sheriff  twenty  hun- 
dred dollars. 
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7931*  Franklin*  §  45.  In  the  county  of  Franklin  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  twenty  hundred  dollars,  of  the  auditor 
twenty-two  hundred  dollars,  of  the  recorder  thirteen  hundred  dollars,  of  the 
treasurer  eighteen  hundred  and  fifty  dollars,  and  of  the  sheriff  eighteen 
hundred  and  fifty  dollars. 

7932-  Fulton.  §  46.  In  the  county  of  Fulton  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  eighteen  hundred  and  fifty  dollars,  of  the 
auditor  twenty  hundred  and  fifty  dollars,  of  the  recorder  twelve  hundred 
dollars,  of  the  treasurer  seventeen  hundred  dollars,  and  of  the  sheriff  seven- 
teen hundred  dollars. 

7933-  Gibson.  §  47.  In  the  county  of  Gibson  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  twenty-four  hundred  dollars,  of  the  au- 
ditor twenty-six  hundred  dollars,  of  the  recorder  fourteen  hundred  and  fifty 
dollars,  of  the  treasurer  twenty-two  hundred  dollars,  and  of  the  sheriff 
twenty-two  hundred  dollars. 

7934.  Grant.  §  48.  In  the  county  of  Grant  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  twenty-nine  hundred  dollars,  of  the  au- 
ditor thirty-one  hundred  and  fifty  dollars,  of*  the  recorder  eighteen  hundred 
dollars,  of  the  treasurer  twenty-five  hundred  dollars,  and  of  the  sheriff 
twenty-seven  hundred  dollars. 

7935*  Greene.  §  49.  In  the  county  of  Greene  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  twenty-four  hundred  dollars,  of  the  au- 
ditor twenty-six  hundred  dollars,  of  the  recorder  fourteen  hundred  dollars, 
of  the  treasurer  twenty-one  hundred  dollars,  and  of  the  sheriff  twenty-one 
hundred  dollars. 

*  793^-  Hamilton.  §  50.  In  the  county  of  Hamilton  the  annual  salary 
of  the  clerk  of  the  circuit  court  shall  be  twenty-five  hundred  dollars,  of  the 
auditor  twenty-seven  hundred  dollars,  of  the  recorder  sixteen  hundred  dol- 
lars, of  the  treasurer  twenty-two  hundred  dollars,  and  of  the  sheriff  twenty- 
two  hundred  dollars. 

7937.  Hancock.  §  51.  In  the  county  of  Hancock  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  twenty  hundred  dollars,  of  the  auditor 
twenty-two  hundred  dollars,  of  the  recorder  fourteen  hundred  dollars,  of  the 
treasurer  eighteen  hundred  dollars,  and  of  the  sheriff  eighteen  hundred 
dollars. 

7938.  Harrison.  §52.  In  the  county  of  Harrison  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  twenty-one  hundred  dollars,  of  the  au- 
ditor twenty-three  hundred  dollars,  of  the  recorder  twelve  hundred  dollars, 
of  the  treasurer  nineteen  hundred  dollars,  and  of  the  sheriff  nineteen  hun- 
dred dollars. 

7939.  Hendricks.  §  53.  In  the  county  of  Hendricks  the  annual  salary 
of  the  clerk  of  the  circuit  court  shall  be  twenty-one  hundred  and  fifty  dol- 
lars, of  the  auditor  twenty-three  hundred  and  fifty  dollars,  of  the  recorder 
thirteen  hundred  dollars,  of  the  treasurer  nineteen  hundred  and  fifty  dollars, 
and  of  the  sheriff  nineteen  hundred  and  fifty  dollars. 

7940.  Henry.  §  54.  In  the  county  of  Henry  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  twenty-three  hundred  and  fifty  dollars, 
of  the  auditor  twenty-six  hundred  dollars,  of  the  recorder  fourteen  hundred 
dollars,  of  the  treasurer  twenty-one  hundred  dollars,  and  of  the  sheriff 
twenty-one  hundred  dollars. 
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7941.  Howard.  §  55.  In  the  county  of  Howard  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  twenty-four  hundred  dollars,  of  the 
auditor  twenty-six  hundred  and  fifty  dollars,  of  the  recorder  seventeen  hun- 
dred dollars,  of  the  treasurer  twenty-two  hundred  dollars,  and  of  the  sheriff 
twenty-two  hundred  dollars. 

7942.  Huntington.  §  56.  In  the  county  of  Huntington  the  annual 
salary  of  the  clerk  of  the  circuit  court  shall  be  twenty-five  hundred  dollars, 
of  the  auditor  twenty-seven  hundred  dollars,  of  the  recorder  fourteen  hun- 
dred dollars,  of  the  treasurer  twenty-two  hundred  dollars,  and  of  the  sheriff 
twenty-two  hundred  dollars. 

7943.  Jackson.  §  57.  In  the  county  of  Jackson  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  twenty-four  hundred  dollars,  of  the 
auditor  twenty-six  hundred  dollars,  of  the  recorder  thirteen  hundred  dol- 
lars, of  the  treasurer  twenty-one  hundred  dollars,  and  of  the  sheriff  twenty- 
one  hundred  dollars. 

7944.  Jasper.  §  58.  In  the  county  of  Jasper  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  thirteen  hundred  and  fifty  dollars,  of  the 
auditor  fifteen  hundred  dollars,  of  the  recorder  nine  hundred  dollars,  of  the 
treasurer  twelve  hundred  and  fifty  dollars,  and  of  the  sheriff  twelve  hundred 
and  fifty  dollars. 

7945*  Jay«  §  59-  *n  tne  county  of  Jay  the  annual  salary  of  the  clerk  of 
the  circuit  court  shall  be  twenty-three  hundred  and  fifty  dollars,  of  the  au- 
ditor twenty-five  hundred  and  fifty  dollars,  of  the  recorder  fifteen  hundred 
dollars,  of  the  treasurer  twenty-one  hundred  dollars,  and  of  the  sheriff 
twenty-one  hundred  dollars. 

7946.  Jefferson.  §  60.  In  the  county  of  Jefferson  the  annual  salaiy 
of  the  clerk  of  the  circuit  court  shall  be  twenty-four  hundred  and  fifty  dol- 
lars, of  the  auditor  twenty-seven  hundred  dollars,  of  the  recorder  fifteen 
hundred  dollars,  of  the  treasurer  twenty-two  hundred  dollars,  and  of  the 
sheriff  twenty-two  hundred  dollars. 

7947*  Jennings.  §  61.  In  the  county  ot  Jennings  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  seventeen  hundred  and  fifty  dollars, 
of  the  auditor  nineteen  hundred  dollars,  of  the  recorder  eleven  hundred 
dollars,  of  the  treasurer  sixteen  hundred  dollars,  and  of  the  sheriff  sixteen 
hundred  dollars. 

7948.  Johnson.  §  62.  In  the  county  of  Johnson  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  twenty-one  hundred  and  fifty  dollars, 
of  the  auditor  twenty- three  hundred  and  fifty  dollars,  of  the  recorder  thir- 
teen hundred  and  fifty  dollars,  of  the  treasurer  twenty  hundred  dollars,  and 
of  the  sheriff  twenty  hundred  dollars. 

7949.  Knox.  §  63.  In  the  county  of  Knox  the  annual  salary  of  the  clerk 
of  the  circuit  court  shall  be  twenty-five  hundred  dollars,  of  the  auditor  twenty- 
eight  hundred  dollars,  of  the  recorder  fourteen  hundred  dollars,  of  the 
treasurer  twenty-two  hundred  and  fifty  dollars,  and  of  the  sheriff  twenty- 
two  hundred  and  fifty  dollars. 

7950.  Kosciusko.  §  64.  In  the  county  [of  J  Kosciusko  the  annual  salary 
of  the  clerk  of  the  circuit  court  shall  be  twenty-five  hundred  dollars,  of  the 
auditor  twenty-eight  hundred  dollars,  of  the  recorder  fifteen  hundred  dol- 
lars, of  the  treasurer  twenty-two  hundred  and  fifty  dollars,  and  of  the  sheriff 
twenty-two  hundred  and  fifty  dollars. 
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7951*  Lagrange.  §  65.  In  the  county  of  Lagrange  the  annual  salary 
of  the  clerk  of  the  circuit  court  shall  be  seventeen  hundred  dollars,  of  the 
auditor  eighteen  hundred  and  fifty  dollars,  of  the  recorder  eleven  hundred 
dollars,  of  the  treasurer  fifteen  hundred  and  fifty  dollars,  and  of  the  sheriff 
fifteen  hundred  and  fifty  dollars. 

7952.  Lake.  §66.  In  the  county  of  Lake  the  annual  salary  of  the  clerk  of 
the  circuit  court  shall  be  twenty-four  hundred  dollars,  of  the  auditor  twenty- 
six  hundred  and  fifty  dollars,  of  the  recorder  fifteen  hundred  and  fifty  dol- 
lars, of  the  treasurer  twenty-one  hundred  and  fifty  dollars,  and  of  the  sheriff 
twenty-one  hundred  and  fifty  dollars. 

7953.  Laporte.  §  67.  In  the  county  of  Laporte  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  thirty-four  hundred  dollars,  of  the 
auditor  thirty-nine  hundred  dollars,  of  the  recorder  nineteen  hundred  and 
fifty  dollars,  of  the  treasurer  twenty-nine  hundred  and  fifty  dollars,  and  of 
the  sheriff  thirty  hundred  dollars. 

7954-  Lawrence.  §  68.  In  the  county  of  Lawrence  the  annual  salary 
of  the  clerk  of  the  circuit  court  shall  be  twenty-two  hundred  dollars,  of  the 
auditor  twenty-four  hundred  dollars,  of  the  recorder  fourteen  hundred  dol- 
lars, of  the  treasurer  twenty  hundred  dollars,  and  of  the  sheriff  twenty  hun- 
dred dollars. 

7955-  Madison.  §  69.  In  the  county  of  Madison  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  thirty-three  hundred  dollars,  of  the 
auditor  thirty-six  hundred  dollars,  of  the  recorder  thirty  hundred  dollars, 
of  the  treasurer  twenty-nine  hundred  dollars,  and  of  the  sheriff  twenty-nine 
hundred  dollars. 

7956.  Marion.  §  70.  In  the  county  of  Marion  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  nineteen  thousand  five  hundred  dol- 
lars, of  the  auditor  seventeen  thousand  five  hundred  dollars,  of  the  re- 
corder eleven  thousand  dollars,  of  the  treasurer  twelve  thousand  dollars, 
and  of  the  sheriff  thirteen  thousand  dollars. 

7957-  Marshall.  §71.  In  the  county  of  Marshall  the  annual  salary 
of  the  clerk  of  the  circuit  court  shall  be  twenty-four  hundred  dollars,  of 
the  auditor  twenty-six  hundred  dollars,  of  the  recorder  fourteen  hundred 
and  fifty  dollars,  of  the  treasurer  twenty-one  hundred  and  fifty  dollars, 
and  of  the  sheriff  twenty-one  hundred  and  fifty  dollars. 

7958.  Martin.  §  72.  In  the  county  of  Martin  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  sixteen  hundred  and  fifty  dollars,  of  the 
auditor  eighteen  hundred  dollars,  of  the  recorder  eleven  hundred  dojlars, 
of  the  treasurer  fifteen  hundred  dollars,  and  of  the  sheriff  fifteen  hundred 
dollars. 

7959.  Miami.  §  73.  In  the  county  of  Miami  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  twenty-four  hundred  dollars,  of  the  audi- 
tor twenty-six  hundred  dollars,  of  the  recorder  fourteen  hundred  dollars, 
of  the  treasurer  twenty-one  hundred  dollars,  and  of  the  sheriff  twenty-one 
hundred  dollars. 

7960.  Monroe.  §  74.  In  the  county  of  Monroe  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  twenty  hundred  dollars,  of  the  audi- 
tor twenty-one  hundred  and  fifty  dollars,  of  the  recorder  twelve  hundred 
and  fifty  dollars,  of  the  treasurer  eighteen  hundred  dollars  and  of  the  sheriff 
eighteen  hundred  dollars. 

73 
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7961.  Montgomery.  §  75.  In  the  county  of  Montgomery  the  annual 
salary  of  the  clerk  of  the  circuit  court  shall  be  twenty-six  hundred  dollars, 
of  the  auditor  twenty-eight  hundred  dollars,  of  the  recorder  fifteen  hun- 
dred dollars,  of  the  treasurer  twenty-two  hundred  and  fifty  dollars  and  of 
the  sheriff  twenty-two  hundred  and  fifty  dollars. 

7962.  Morgan.  §  76.  In  the  county  of  Morgan  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  twenty  hundred  and  fifty  dollars,  of 
the  auditor  twenty-two  hundred  and  fifty  dollars,  of  the  recorder  thirteen 
hundred  dollars,  of  the  treasurer  eighteen  hundred  and  fifty  dollars  and  of 
the  sheriff  eighteen  hundred  and  fifty  dollars. 

7963.  Newton.  §  77.  In  the  county  of  Newton  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  ten  hundred  dollars,  of  the  auditor 
twelve  hundred  dollars,  of  the  recorder  six  hundred  dollars,  of  the  treas- 
urer nine  hundred  dollars,  and  of  the  sheriff  nine  hundred  dollars. 

7964.  Noble.  §  78.  In  the  county  of  Noble  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  twenty-three  hundred  and  fifty  dollars,  of 
the  auditor  twenty-six  hundred  dollars,  of  the  recorder  fourteen  hundred 
dollars,  of  the  treasurer  twenty-one  hundred  dollars,  and  of  the  sheriff" 
twenty-one  hundred  dollars. 

7965*  Ohio.  §  79.  In  the  county  of  Ohio  the  annual  salary  of  the  clerk 
of  the  circuit  court  shall  be  ten  hundred  dollars,  of  the  auditor  twelve  hun- 
dred dollars,  of  the  recorder  six  hundred  dollars,  of  the  treasurer  nine  hun- 
dred dollars,  and  of  the  sheriff  nine  hundred  dollars. 

7966.  Orange.  §80.  In  the  county  of  Orange  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  seventeen  hundred  and  fifty  dollars,  of 
the  auditor  nineteen  hundred  dollars,  of  the  recorder  eleven  hundred  dol- 
lars, of  the  treasurer  sixteen  hundred  dollars,  and  of  the  sheriff  sixteen  hun- 
dred dollars. 

7967.  Owen.  §  81.  In  the  county  of  Owen  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  eighteen  hundred  dollars,  of  the  auditor 
nineteen  hundred  and  fifty  dollars,  of  the  recorder  twelve  hundred  dollars, 
of  the  treasurer  sixteen  hundred  and  fifty  dollars,  and  of  the  sheriff  sixteen 
hundred  and  fifty  dollars. 

7968.  Parke.  §  82.  In  the  county  of  Parke  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  twenty  hundred  and  fifty  dollars,  of  the 
auditor  twenty-two  hundred  and  fifty  dollars,  of  the  recorder  twelve  hun- 
dred and  fifty  dollars,  of  the  treasurer  nineteen  hundred  dojlars,  and  of  the 
sheriff  nineteen  hundred  dollars. 

7969.  Perry.  §  83.  In  the  county  of  Perry  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  nineteen  hundred  dollars,  of  the  auditor 
twenty-one  hundred  dollars,  of  the  recorder  twelve  hundred  dollars,  of  the 
treasurer  eighteen  hundred  dollars,  and  of  the  sheriff  eighteen  hundred 
dollars. 

7970.  Pike.  §  84.  In  the  county  of  Pike  the  annual  salary  of  the  clerk 
of  the  circuit  court  shall  be  twenty  hundred  dollars, of  the  auditor  twenty-two 
hundred  dollars,  of  the  recorder  twelve  hundred  dollars,  of  the  treasurer 
eighteen  hundred  dollars,  and  of  the  sheriff  eighteen  hundred  dollars. 

7971.  Porter.  §  85.  In  the  county  of  Porter  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  nineteen  hundred  dollars,  of  the  auditor 
twenty-one  hundred  dollars,  of  the  recorder  twelve  hundred  dollars,  of  the 
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treasurer  eighteen  hundred  dollars,  and  of  the  sheriff  eighteen  hundred 
dollars. 

7972-  Posey.  §  S6.  In  the  county  of  Posey  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  twenty-two  hundred  dollars,  of  the  au- 
ditor twenty-four  hundred  dollars,  of  the  recorder  thirteen  hundred  dollars, 
of  the  treasurer  nineteen  hundred  and  fifty  dollars  and  of  the  sheriff  nine- 
teen hundred  and  fifty  dollars. 

7973.  Pulaski.  §  87.  In  the  county  of  Pulaski  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  thirteen  hundred  and  fifty  dollars,  of 
the  auditor  fifteen  hundred  dollars,  of  the  recorder  nine  hundred  dollars, 
of  the  treasurer  twelve  hundred  and  fifty  dollars  and  of  the  sheriff  twelve 
hundred  and  fifty  dollars. 

7974.  Putnam.  §  88.  In  the  county  of  Putnam  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  twenty-two  hundred  dollars,  of  the 
auditor  twenty-four  hundred  dollars,  of  the  recorder  thirteen  hundred  and 
fifty  dollars,  of  the  treasurer  twenty  hundred  dollars  and  of  the  sheriff 
twenty  hundred  dollars. 

7975-  Randolph.  §  89.  In  the  county  of  Randolph  the  annual  salary 
of  the  clerk  of  the  circuit  court  shall  be  twenty-five  hundred  dollars,  of  the 
auditor  twenty-eight  hundred  dollars,  of  the  recorder  fourteen  hundred  dol- 
lars, of  the  treasurer  twenty-two  hundred  and  fifty  dollars  and  of  the  sheriff 
twenty-two  hundred  and  fifty  dollars. 

7976.  Ripley.  §  90.  In  the  county  of  Ripley  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  twenty-one  hundred  and  fifty  dollars,  of 
the  auditor  twenty-three  hundred  and  fifty  dollars,  of  the  recorder  four- 
teen hundred  dollars,  of  the  treasurer  nineteen  hundred  dollars,  and  of  the 
sheriff  nineteen  hundred  dollars. 

7977*  Rush.  §  91.  In  the  county  of  Rush  the  annual  salary  of  the 
clerk  of  the  circuit  [courtj  shall  be  twenty-one  hundred  dollars,  of  the  au- 
ditor twenty-three  hundred  dollars,  of  the  recorder  thirteen  hundred  and 
fifty  dollars,  of  the  treasurer  nineteen  hundred  dollars,  and  of  the  sheriff 
nineteen  hundred  dollars. 

7978-  Scott.  §  92.  In  the  county  of  Scott  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  ten  hundred  dollars,  of  the  auditor  twelve 
hundred  dollars,  of  the  recorder  six  hundred  dollars,  of  the  treasurer  nine 
hundred  dollars  and  the  sheriff  nine  hundred  dollars. 

7979.  Shelby.  §  93.  In  the  county  of  Shelby  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  twenty-three  hundred  and  fifty  dollars, 
and  of  the  sheriff  twenty  hundred  and  fifty  dollars. 

7980.  Shelby.  [§  93.  In  the  county  of  Shelby  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall-be  twenty-three  hundred  dollars,  of  the  auditor 
twenty-five  hundred  and  fifty  dollars,  of  the  recorder  thirteen  hundred  dol- 
lars, of  the  treasurer  twenty  hundred  and  fifty  dollars,  and  of  the  sheriff 
twenty  hundred  and  fifty  dollars.] 

7981.  Spencer.  §  94.  In  the  county  of  Spencer  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  twenty-two  hundred  dollars,  of  the 
auditor  twenty-four  hundred  dollars,  of  the  recorder  thirteen  hundred  dol- 

Notk.— The  above  section  embraced  in  brackets  was  agreed  to  as  an  amendment  by  the  conference 
committee  and  adopted  by  both  houses,  March  6,  and  incorrectly  enrolled,  as  is  clearly  shown  by  the 
journals  of  each  house,  and  amendments  with  the  engrossed  bill  deposited  with  the  state  librarian. 
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lars,  of  the  treasurer  twenty  hundred  dollars,  and  of  the  sheriff  twenty  hun- 
dred dollars. 

7082.  Starke.  §  95.  In  the  county  of  Starke  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  ten  hundred  dollars,  of  the  audjtor  twelve 
hundred  dollars,  of  the  recorder  six  hundred  dollars,  of  the  treasurer  nine 
hundred  dollars,  and  of  the  sheriff  nine  hundred  dollars. 

7983.  Steuben.  §  96.  In  the  county  of  Steuben  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  seventeen  hundred  and  fifty  dollars, 
of  the  auditor  nineteen  hundred  dollars,  of  the  recorder  eleven  hundred  and 
fifty  dollars,  of  the  treasurer  sixteen  hundred  dollars,  and  of  the  sheriff  six- 
teen hundred  dollars. 

7984.  St.  Joseph.  §  97.  In  the  county  of  St.  Joseph  the  annual  salary 
of  the  clerk  of  the  circuit  court  shall  be  thirty-eight  hundred  and  fifty  [dol- 
lars], of  the  auditor  forty- two  hundred  and  fifty  dollars,  of  the  recorder 
twenty-one  hundred  and  fifty  dollars,  of  the  treasurer  thirty-four  hundred 
dollars,  and  of  the  sheriff  thirty-four  hundred  dollars. 

7985-  Sullivan.  §  98.  In  the  county  of  Sullivan  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  twenty-two  hundred  dollars,  of  the 
auditor  twenty-four  hundred  dollars,  of  the  recorder  thirteen  hundred  dol- 
lars, of  the  treasurer  twenty  hundred  dollars,  and  of  the  sheriff  twenty  hun- 
dred dollars. 

7986.  Switzerland.  §  99.  In  the  county  of  Switzerland  the  annual 
salary  of  the  clerk  of  the  circuit  court  shall  be  fifteen  hundred  dollars,  of 
the  auditor  eighteen  hundred  and  fifty  dollars,  of  the  recorder  ten  hundred 
dollars,  of  the  treasurer  fourteen  hundred  dollars,  and  of  the  sheriff  fourteen 
hundred  dollars. 

7987.  Tippecanoe.  §  100.  In  the  county  of  Tippecanoe  the  annual 
salary  of  the  clerk  of  the  circuit  court  shall  be  thirty-five  hundred  dollars, 
of  the  auditor  thirty-five  hundred  dollars,  of  the  recorder  eighteen  hundred 
dollars,  of  the  treasurer  twenty-eight  hundred  dollars,  and  of  the  sheriff 
twenty-eight  hundred  dollars. 

7988.  Tipton.  §  101.  In  the  county  of  Tipton  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  twenty  hundred  dollars,  of  the  audi- 
tor twenty-two  hundred  dollars,  of  the  recorder  fourteen  hundred  dollars, 
of  the  treasurer  eighteen  hundred  and  fifty  dollars,  and  of  the  sheriff  eigh- 
teen hundred  and  fifty  dollars. 

7989.  Union.  §  102.  In  the  county  of  Union  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  ten  hundred  dollars,  of  the  auditor 
twelve  hundred  dollars,  of  the  recorder  six  hundred  dollars,  of  the  treas- 
urer nine  hundred  dollars,  and  of  the  sheriff  nine  hundred  dollars. 

7990.  Vanderburgh.  §103.  In  the  county  of  Vanderburgh  the  annual 
salary  of  the  clerk  of  the  circuit  court  shall  be  fifty-four  hundred  dollars, 
of  the  auditor  sixty  hundred  dollars,  of  the  recorder  thirty  hundred  dol- 
lars, of  the  treasurer  forty-eight  hundred  dollars,  and  of  the  sheriff  forty- 
eight  hundred  dollars. 

7991.  Vermillion.  §  104.  In  the  county  of  Vermillion  the  annual 
salary  of  the  clerk  of  the  circuit  court  shall  be  sixteen  hundred  dollars,  of 
the  auditor  seventeen  hundred  and  fifty  dollars,  of  the  recorder  ten  hun- 
dred and  fifty  dollars,  of  the  treasurer  fourteen  hundred  and  fifty  dollars, 
and  of  the  sheriff  fifteen  hundred  dollars. 
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7992.  Vigo,  §  105.  In  the  county  of  Vigo  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  fifty  hundred  dollars,  of  the  auditor  fifty 
hundred  dollars,  of  the  recorder  twenty-five  hundred  dollars,  of  the  treas- 
urer forty  hundred  dollars,  and  of  the  sheriff  forty  hundred  dollars. 

7993*  Wabash.  §  106.  In  the  county  of  Wabash  the  annual  salary 
of  the  clerk  of  the  circuit  court  shall  be  twenty-four  hundred  and  fifty 
dollars,  of  the  auditor  twenty-seven  hundred  dollars,  of  the  recorder  four- 
teen hundred  dollars,  of  the  treasurer  twenty-one  hundred  and  fifty  dol- 
lars, and  of  the  sheriff  twenty-one  hundred  and  fifty  dollars. 

7994*  Warren.  §  107.  In  the  county  of  Warren  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  thirteen  hundred  and  fifty  dollars,  of 
the  auditor  fourteen  hundred  and  fifty  dollars,  of  the  recorder  nine  hun- 
dred dollars,  of  the  treasurer  twelve  hundred  dollars,  and  of  the  sheriff 
twelve  hundred  [dollars], 

7995*  Warrick.  §  108.  In  the  county  of  Warrick  the  annual  salary 
of  the  clerk  of  the  circuit  court  shall  be  twenty-one  hundred  and  fifty  dol- 
lars, of  the  auditor  twenty-three  hundred  and  fifty  dollars,  of  the  recorder 
thirteen  hundred  dollars,  of  the  treasurer  nineteen  hundred  dollars,  and  of 
the  sheriff  nineteen  hundred  dollars. 

7996.  Washington.  §  109.  In  the  county  of  Washington  the  annual  sal- 
ary of  the  clerk  of  the  circuit  court  shall  be  twenty  hundred  and  fifty  dollars, 
of  the  auditor  twenty-two  hundred  and  fifty  dollars,  of  the  recorder  thir- 
teen hundred  dollars,  of  the  treasurer  eighteen  hundred  and  fifty  dollars, 
and  of  the  sheriff  eighteen  hundred  and  fifty  dollars. 

7997*  Wayne.  §  no.  In  the  county  of  Wayne  the  annual  salary  of  the 
clerk  of  the  circuk  court  shall  be  thirty-four  hundred  dollars,  of  the  auditor 
thirty-seven  hundred  and  fifty  dollars,  of  the  recorder  nineteen  hundred 
dollars,  of  the  treasurer  thirty  hundred  dollars,  and  of  the  sheriff  thirty 
hundred  dollars. 

7998.  Wells.  §  in.  In  the  county  of  Wells  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  twenty-one  hundred  and  fifty  dollars,  of  the 
auditor  twenty-three  hundred  and  fifty  dollars,  of  the  recorder  fourteen 
hundred  dollars,  of  the  treasurer  nineteen  hundred  and  fifty  dollars,  and  of 
the  sheriff  nineteen  hundred  and  fifty  dollars. 

7999.  White.  §  112.  In  the  county  of  White  the  annual  salary  of  the 
clerk  of  the  circuit  court  shall  be  seventeen  hundred  and  fifty  dollars,  of 
the  auditor  nineteen  hundred  dollars,  of  the  recorder  eleven  hundred  dol- 
lars, of  the  treasurer  sixteen  hundred  dollars,  and  of  the  sheriff  sixteen  hun- 
dred dollars. 

8000.  Whitley.  §  113.  In  the  county  of  Whitley  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  nineteen  hundred  and  fifty  dollars,  of 
the  auditor  twenty-one  hundred  and  fifty  dollars,  of  the  recorder  twelve 
hundred  and  fifty  dollars,  of  the  treasurer  eighteen  hundred  dollars,  and  of 
the  sheriff  eighteen  hundred  dollars. 

clerk's  fees. 

8001.  Court  clerks'  fees.  [§  1 14.]  The  clerks  of  the  circuit,  criminal 
and  superior  courts  of  this  state,  on  behalf  of  the  county  in  which  such 
courts  are  held,  shall  tax  and  charge  upon  proper  books,  to  be  kept  in  their 
office  for  that  purpose,  the  fees  and  amounts  provided  by  law,  which  amounts 
so  taxed  shall  be  designated  as  "  clerk's  costs;"  but,  they  shall  in  no  sense 
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belong  to,  or  be  the  property  of  the  clerk,  but  shall  belong  to  and  be  the 
property  of  the  county.     Said  clerks  shall  tax  and  charge: 

For  each  writ  under  seal,  except  executions,  decrees  and  subpoenaes, 
twenty-five  cents.  > 

For  each  subpoena,  to  include  all  witnesses  of  one  county  called  for  at 
one  time,  except  for  grand  jury,  twenty-five  cents. 

Where  by  law  the  clerk  is  required  to  do  any  copying  or  writing  in  rela- 
tion to  any  matter  where  no  fee  or  allowance  is  made  relating  to  such  mat- 
ter, he  shall  charge  and  collect  thereon,  on  behalf  of  the  county,  at  the  rate 
of  ten  cents  for  one  hundred  words  (four  figures  counting  as  one  word). 

For  entering  upon  the  order  book  all  the  entries  required  by  law  of  the 
proceedings  of  the  court  made  on  one  day  in  any  case,  including  the  title 
of  the  cause  and  reading  the  same,  ten  cents,  when  such  entry  exceeds  one 
hundred  words,  at  the  rate  of  ten  cents  per  hundred  words  (four  figures 
counting  as  one  word). 

For  each  affidavit  prepared  by  the  clerk,  including  certificate  and  seal, 
fifty  cents. 

For  each  jurat,  where  affidavit  is  not  prepared  by  clerk,  fifteen  cents. 

For  making  a  complete  record  in  all  cases  required  by  law,  or  when 
ordered  by  the  court  or  party,  for  each  one  hundred  words  (four  figures 
counting  as  one  word),  eight  cents. 

For  filing  each  paper,  except  vouchers  and  ballots,  five  cents. 

For  filing  vouchers,  other  than  in  estates  and  guardianships,  two  cents. 

For  swearing  each  jury,  ten  cents. 

For  entering  each  satisfaction  of  record,  five  cents. 

For  administering  an  oath  to  witnesses  in  court,  to  include  all  persons 
sworn  at  one  time,  five  cents. 

For  entering  satisfaction  of  record  in  recorder's  office,  ten  cents. 

For  issuing  notices  of  publication  to  non  resident  defendants,  thirty-five 
cents. 

For  administering  all  other  oaths,  where  jurat  is  not  required,  five  cents. 

For  issuing  marriage  license,  including  all  affidavits,  certificates,  and 
seals,  filing  all  papers,  registering  and  indexing,  and  all  other  acts  connected 
therewith,  two  dollars  and  no  more,  and  which  shall  be  collected  at  the 
time  such  license  is  issued. 

For  recording  certificates  of  estrays,  twenty-five  cents. 

For  taking,  approving,  and  attesting  stay  of  execution,  including  all  affi- 
davits, certificates  and  seal,  and  other  acts  done  in  relation  thereto,  twenty- 
five  cents. 

For  entering  each  default,  five  cents. 

For  issuing  fee  bills,  fifty  cents,  and  for  mandate  and  seal  thereto,  twenty- 
five  cents. 

For  each  affidavit  sworn  to  before  the  clerk,  and  which  by  law  can  not 
be  sworn  to  before  any  officer  authorized  to  administer  oaths,  fifteen  cents. 

For  issuing  executions,  including  certificates  and  seal,  filing  and  docket- 
ing, and  recording  the  sheriff's  return  thereto,  one  dollar. 

For  issuing  order  of  sale,  including  certificates  and  seal,  filing  and  dock- 
eting and  recording  sheriff's  return  thereon,  one  dollar;  providing  that  if 
such  order  of  sale  contain  more  than  one  hundred  words,  he  shall  also  tax 
ten  cents  for  each  additional  one  hundred  words. 

For  filing,  certifying  and  preserving  statement  of  insurance,  twenty  cents. 
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For  recording  a  transcript  of  a  judgment  to  become  a  lien  on  real  estate, 
for  each  one  hundred  words  (four  figures  counting  as  one  word),  ten  cents. 

For  filing  said  transcript,  ten  cents. 

For  docketing  the  same,  ten  cents. 

For  entering  satisfaction  thereof,  ten  cents. 

For  taking,  approving  and  recording  official  bonds,  including  all  affi- 
davits, statements,  certificates,  seals  and  other  services  required  in  relation 
thereto  (to  be  paid  by  the  person  filing  such  bond),  one  dollar. 

For  issuing  and  recording  declaration  of  intention  of  any  person  desir- 
ing naturalization,  including  all  certificates,  seals,  affidavits  and  statements, 
one  dollar. 

For  issuing  certificates  of  naturalization  and  affidavits  of  abjuration  of 
allegiance,  including  all  certificates,  seals,  statements,  and  other  acts  relat- 
ing thereto,  one  dollar. 

For  docketing  each  cause  on  issue,  court,  judgment  and  fee  docket,  or 
any  other  docket  required  by  law,  in  which  such  case  is  to  be  docketed, 
for  each  docket,  ten  cents,  and  no  more. 

Clerks  shall  tax  in  each  civil  cause  to  the  losing  party,  as  a  part  of  the 
costs  of  the  cause,  to  be  collected  as  other  costs  are  and  paid  in  to  the 
county  treasury,  a  docket  fee  of  two  dollars:  Provided^  that  in  all  cases 
where  suits  are  dismissed,  no  docket  fee  shall  be  taxed. 

In  Criminal  Proceedings:  For  taking  a  recognizance,  including  all  taken 
at  one  time,  twenty-five  cents. 

For  issuing  a  writ  or  other  process,  forty  cents. 

For  making  record,  including  all  entries  in  record  book,  for  each  one 
hundred  words  (four  figures  counting  as  one  word),  ten  cents. 

For  each  one  hundred  words  of  exemplified  copy  or  certified  transcript 
of  any  record  or  paper  when  requested  to  be  furnished  by  any  person  (four 
figures  counting  as  one  word),  ten  cents. 

For  swearing  each  jury,  twenty  cents. 

For  swearing  all  witnesses  called  for  at  one  time,  or  the  bailiff,  five  cents. 

For  receiving,  filing  and  entering  verdict,  ten  cents. 

For  entering  defendant's  plea,  ten  cents. 

For  discharging  recognizance,  ten  cents. 

For  recording  indictments,  and  making  any  other  record  not  herein  pro- 
vided for,  per  hundred  words  (four  figures  counting  as  one  word),  ten  cents. 

For  issuing  a  copy  of  recognizance  at  the  request  of  the  surety  and  attes- 
tation with  seal,  seventy-five  cents. 

For  each  certificate  and  seal,  twenty-five  cents. 

The  clerks  of  the  circuit  courts  shall  tax  in  favor  of  the  county  against 
■every  estate  administered  thereon,  the  fees  and  amounts  provided  in  this 
section  and  none  other. 

In  causes  tried  by  a  jury,  a  jury  fee  of  four  dollars  and  fifty  cents  shall 
be  taxed  as  costs  in  favor  of  the  county. 

For  letters  of  administration  or  executorship,  and  recording  the  same, 
including  all  the  statements,  affidavits,  certificates,  seals,  and  filing,  approv- 
ing and  recording  the  bond,  one  dollar  and  fifty  cents. 

For  filing  and  entering  of  record  the  report  of  an  executor  or  adminis- 
trator, for  each  one  hundred  words  (four  figures  counting  as  one  word), 
eight  cents. 
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Clerks  shall  index  in  proper  indexes  to  be  provided  and  kept  for  that 
purpose,  all  records  and  dockets  pertaining  to  estates,  and  for  which  ser- 
vice he  shall  receive  a  fee,  for  each  entry  on  such  index,  of  five  cents. 

For  recording  all  inventories,  sale  bills,  and  other  proceedings  required 
by  law  to  be  recorded,  for  each  one  hundred  words  (four  figures  counting 
as  one  word),  eight  cents. 

For  all  certified  copies  or  exemplified  transcripts  of  the  above  records, 
including  certificates  and  seals,  for  each  one  hundred  words  (four  figures 
counting  as  one  word),' eight  cents. 

For  taking,  attesting  and  filing  each  affidavit  required  by  law,  including 
seal  and  other  acts  connected  therewith,  fifteen  cents. 

For  administering  each  oath,  including  all  persons  sworn  at  one  time, 
three  cents. 

For  each  writ,  citation,  or  other  process  required  by  law  or  order  of  court, 
twenty-five  cents. 

For  proving  a  will  and  indorsing  the  certificate  therein,  including  all  affi- 
davits, certificates,  seals,  statements  and  other  acts  connected  therewith,  one 
dollar. 

For  proving  a  codicil  and  indorsing  the  certificate  thereon,  including  all 
affidavits,  certificates,  seals,  statements  and  all  other  acts  connected  there- 
with, fifty  cents. 

For  recording  a  will,  per  one  hundred  words  (four  figures  counting  as 
one  word),  eight  cents. 

For  giving  each  notice  required  by  law,  twenty-five  cents. 

For  entering  each  estate  on  appearance  docket,  twenty  cents. 

For  filing  and  entering  each  claim  on  appearance  docket,  five  cents. 

For  transferring  the  entry  of  an  estate  on  appearance  docket,  eight  cents. 

For  filing  each  paper  not  herein  provided  for,  except  vouchers,  five  cents. 

For  every  trial  in  relation  to  estates,  twenty  cents:  Provided^  that  in  all 
estates  of  five  hundred  dollars  or  less,  taken  by  the  widow,  no  charges  or 
fees  shall  be  collected  or  taxed. 

Said  clerk  shall  charge  the  following  fees  and  amounts  against  the  estates 
of  minors  in  favor  of  the  county,  and  none  others,  to  wit: 

For  application  for  letters  and  statement,  including  all  the  affidavits,  cer- 
tificates, seals,  statements,  and  recording  the  same,  and  taking,  approving, 
acknowledging,  filing,  and  recording  the  bond,  and  issuing,  filing  and  re- 
cording letters,  to  include  all  services  connected  therewith,  one  dollar. 

For  each  two  years  such  guardianship  is  pending  in  the  court  the  clerk 
shall  receive  one  dollar,  when  the  assets  in  the  hands  of  the  guardian  do 
not  exceed  one  thousand  dollars,  and  two  dollars  when  such  assets  exceed 
that  sum,  which  shall  be  charged  at  the  expiration  of  two  years,  and  shall 
include  all  persons  named  in  the  letters  of  guardianship:  Provided^  that 
this  fee  shall  not  include  sales  of  real  estate  and  partition  suits. 

8002.  Clerks'  fees  to  county.  §  115.  When  the  clerks  of  any  of  the 
courts  are  required  by  law,  or  by  order  of  the  court,  to  perform  any  service 
in  matters  of  arbitration  and  award,  in  matters  of  voluntary  assignments,  in 
matters  of  receivership,  or  in  inquest  of  insanity,  or  in  any  other  matter 
not  provided  for  in  this  act,  for  which  service  the  clerk  would,  before  the 
taking  effect  of  this  act,  be  entitled  under  the  law  to  tax  any  fee  in  his  own 
favor  against  any  person,  corporation,  trust,  or  estate,  he,  shall  tax  the  same 
on  account  of  such  service  as  costs  in  favor  of  the  county  against  such  per- 
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son,  corporation,  trust  or  estate:  Provided,  that  nothing  in  this  or  the  pre- 
ceding section  shall  authorize  the  clerks  to  charge  any  fee  for  their  ser- 
vices in  swearing  witnesses  or  preparing  certificates  and  transcripts  or  other 
papers  in  pension  or  bounty  claims  against  the  government  of  the  United 
States. 

AUDITOR. 

8003.  Auditor's  fees— To  county.  §  116.  The  auditors  of  the  va- 
rious counties  of  this  state  shall,  on  behalf  of  their  respective  counties,  tax 
and  charge  upon  the  proper  books  to  be  kept  for  that  purpose  in  their  re- 
spective offices,  the  fees  and  amounts  provided  for  by  law,  on  account  of 
services  performed  by  said  auditors.  The  fees  and  amounts  so  taxed  shall 
be  designated  "  auditor's  costs/'  but  they  shall  in  no  sense  belong  to,  or 
be  the  property  of  the  auditor,  but  shall  belong  to  and  be  the  property  of 
the  county. 

They  shall  tax  and  charge — 

For  copies  of  all  records,  deeds  and  other  writings  not  herein  otherwise 
provided  for,  for  each  one  hundred  words  (four  figures  counting  as  one 
word),  to  be  paid  for  at  the  time  of  requiring  the  same,  ten  cents. 

For  writing  affidavit  and  swearing  affiant  thereto,  on  business  not  con- 
nected with  office,  fifty  cents. 

For  each  license,  to  be  paid  by  licensee,  one  dollar. 

For  each  subpoena,  including  all  witnesses  in  a  county,  to  be  paid  .by  the 
person  ordering  the  same,  twenty-five  cents. 

For  taking  and  approving  bond,  and  recording  the  same,  one  dollar. 

For  acknowledging  and  recording  an  assignment  of  certificate  ofrtax  sale, 
to  be  paid  by  the  person  desiring  the  same,  fifty  cents. 

The  auditor  shall  file  and  preserve  all  papers  and  vouchers  coming  into, 
his  hands  as  such  auditor,  necessary  to  be  filed;  and  for  filing  each  paper 
required  by  law  to  be  filed,  he  shall  tax  and  collect  one  cent,  but  in  no  case 
shall  any  fees  or  amounts  be  taxed  against,  or  be  collected  from  the  county 
or  any  township  for  filing  vouchers  or  papers  of  any  kind. 

For  all  services  rendered  by  the  auditor  in  any  matter  litigated  before 
the  board  of  county  commissioners,  the  same  costs  shall  be  taxed  against 
the  parties  and  in  favor  of  the  county  and  be  collected  as  under  this  act 
are  required  to  be  taxed  by  the  clerk  of  the  circuit  court  for  similar  ser- 
vices, including  all  proceedings  as  to  highways,  turnpikes  and  ditches  and 
all  other  matters  litigated  before  the  board  of  commissioners. 

The  auditor  shall  not  receive,  charge  or  tax  any  fee  or  commission  against 
the  county  for  the  management  of  the  school  funds. 

8004:.  Fees,  formerly  personal,  to  county.  §117.  Where  the  auditor 
is  required  by  law  to  perform  any  service,  not  specially  mentioned  in  this 
act,  for  which  services  the  auditor  shall  be  entitled  under  the  law  existing 
before  the  taking  effect  of  this  act,  to  tax,  charge  or  receive  any  fee  or  com- 
pensation in  his  own  favor,  for  such  services  he  shall  hereafter  tax  the 
amount  on  account  of  such  service  in  favor  of  the  county,  and  the  same 
shall  be  collected  and  paid  in  to  the  county  treasury  as  elsewhere  provided 
in  this  act. 

RECORDER. 

8005.  Recorder's  fees— To  county.  §  118.  The  recorders  of  the 
various  counties  in  the  state  shall,  on  behalf  of  their  respective  counties, 
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tax  and  collect  upon  proper  books  to  be  kept  in  their  office  for  that  pur- 
pose, the  fees  and  amounts  provided  for  by  law  on  account  of  services  ren- 
dered by  said  recorders.  The  fees  and  amounts  so  taxed  and  collected 
shall  be  designated  as  "recorder's  costs,"  but  they  shall  in  no  sense  belong 
to  or  be  the  property  of  the  recorder,  but  shall  belong  to  and  be  the  prop- 
erty of  the  county.     The  fees  so  taxed  and  collected  shall  be  as  follows: 

For  recording  deeds  and  mortgages  and  the  acknowledgments  thereon 
and  indexing  the  same,  one  dollar. 

For  certificates  not  under  seal,  and  taking  acknowledgments  of  deeds  and 
mortgages,  twenty-five  cents. 

For  each  certificate  and  seal,  fifty  cents. 

For  recording  all  other  instruments  and  giving  certified  copy  of  any  record, 
per  each  one  hundred  words,  ten  cents. 

For  recording  town  plat,  the  first  one  hundred  lots  or  under,  three  dollars. 

For  each  additional  lot,  one  cent. 

For  recording  instruments  authorized  by  law  to  be  recorded,  when  no 
specific  fee  is  fixed,  the  recorder  may  charge  and  collect,  for  each  one  hun- 
dred words  (four  figures  counting  as  one  word)  the  sum  of  ten  cents. 

8006.  Fees,  formerly  personal,  to  county.  §119.  When  the  re- 
corder is  by  law  required  to  perform  any  service  not  specifically  mentioned 
in  this  act,  for  which  service  he  would  be  entitled,  under  the  law  existing 
before  the  taking  effect  of  this  act,  to  tax,  charge  or  receive  any  fee  or  com- 
pensation in  his  own  behalf  for  such  service  from  any  person  other  than  the 
county  or  township,  he  shall  hereafter  tax  and  collect  in  behalf  of  the  county 
the  same  amount  for  such  service,  which  shall  be  paid  in  to  the  county  treasury 
as  elsewhere  provided  for  in  this  act.  When  the  recorder  performs  any  ser- 
vice in  the  way  of  taking  acknowledgments  for  instruments  which  he  is 
authorized  under  the  law  to  take,  but  which  any  other  officer  authorized  to 
take  acknowledgments  might  perform,  then  such  recorder  shall  not  be  re- 
quired to  account  to  the  county  for  any  fee  for  such  service. 

TREASURER. 

8007.  Treasurer's  duty  as  to  delinquent  tax.  §  120.  After  the 
third  Monday  of  April  the  treasurer  shall  cause  a  list  to  be  made  of  the  de- 
linquents with  the  amount  due  from  each,  and  with  a  separate  column  headed 
"Return,"  which  list  shall  be  certified  to  be  correct  by  the  county  auditor. 
He  shall  then  proceed  with  such  list  which,  when  so  certified,  shall  be  a 
•sufficient  authority,  and  have  the  same  force  and  effect  as  an  execution,  and 
call  either  in  person  or  by  deputy  upon  every  person  named  in  the  duplicate 
who  is  delinquent,  and  who  resides  in  the  county,  and  he  shall  make  a  de- 
mand for  the  amount  of  such  delinquent  taxes,  and  the  penalty  thereon  of 
each  resident  delinquent,  and  if  the  taxes  and  penalty  are  not  paid  on  such 
•demand,  he  shall  proceed  immediately  to  levy  upon  sufficient  personal  prop- 
erty of  such  delinquent,  to  pay  such  taxes,  penalty  and  the  cost  of  sale  and 
to  sell  the  same  in  the  manner,  and  at  the  [place]  hereinafter  provided.  In 
case  such  delinquent  tax  and  penalty  is  paid  upon  demand,  such  treasurer 
shall  charge  and  receive  from  such  delinquent,  in  addition  to  the  taxes  and 
penalty,  the  sum  of  twenty-five  cents,  and  where  a  levy  is  made,  he  shall 
charge  and  receive  in  addition  to  his  other  costs,  the  sum  of  fifty  cents  for 
such  demand.    When  he  can  find  no  personal  property  of  such  delinquent 
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within  the  county  upon  which  to  levy,  after  diligent  search  therefor,  he 
shall  make,  opposite  to  the  name  of  said  person  on  said  list,  in  the  column 
marked  "  Return,"  a  special  return  setting  forth  the  fact  [that]  he  had  made 
diligent  search  in  the  county  for  personal  property  of  such  delinquent,  and 
was  unable  to  find  any  upon  which  to  levy  for  the  payment  of  the  taxes  due 
thereon,  which  return  shall  be  prima  facie  evidence  of  the  facts  therein  re- 
cited: Provided,  however,  that  nothing  in  this  section  shall  authorize  the 
treasurer  in  any  county  in  this  state  to  levy  upon  or  sell  for  delinquent  taxes 
the  household  goods  of  any  person,  where  the  household  goods  of  such 
person  does  not  exceed  the  value  of  twenty-five  (25)  dollars,  as  shown  by 
the  assessment  list  of  said  person  for  the  year  for  which  said  taxes  are  de- 
linquent. 

8008.  Uncollected  tax  credited  to,  when.  §  121.  County  auditors 
shall  not  be  authorized  to  credit  the  treasurer  with  any  uncollected  delin- 
quency for  which  he  claims  credit,  unless  such  treasurer  shall  show  by 
proper  returns,  as  above  provided,  verified  by  his  oath  or  affirmation,  that 
he  has  diligently  sought  for  and  has  been  unable  to  find  any  personal  prop- 
erty from  which  to  collect  such  taxes,  or  that,  having  made  a  levy,  he  was 
enjoined  or  otherwise  prevented  from  making  sale  or  collection  by  a  court 
of  competent  jurisdiction;  and,  in  all  cases  where  he  has  failed  to  make 
demand  upon  residents  who  are  delinquent  or  to  levy  and  sell  when  per- 
sonal property  can  be  found  in  the  county  out  of  which  to  make  the  tax,  he 
shall  be  liable  on  his  official  bond  for  such  uncollected  delinquency  and  ten 
per  cent,  damages  thereon. 

8009.  Levy  and  sale  —  Fees  — Salary  withheld,  when.  §  122. 
For  levying  and  making  sale  of  personal  property  to  pay  delinquent  taxes, 
in  addition  to  the  fee  for  the  demand  upon  the  resident  delinquent,  the 
treasurer  shall  be  allowed  the  same  fee  and  charges  as  are  allowed  by  law 
to  constables  for  making  levy  and  sale  of  personal  property  on  execution 
and  expenses  for  taking  care  of  property  levied  on.  The  board  of  commis- 
sioners shall  in  no  case  allow  the  county  treasurer  his  salary,  or  any  instal- 
ment or  part  thereof,  until  they  are  fully  satisfied  that  the  three  sections 
last  above  and  all  other  laws  requiring  the  treasurer  to  collect  delinquent 
taxes  have  been  fully  and  strictly  complied  with. 

SHERIFF. 

8010.  Sheriffs  fees — To  county  —  Bailiffs.  §  1 23.  The  sheriffs  of 
the  various  counties  of  this  state  shall,  on  behalf  of  their  respective  coun- 
ties, tax  and  charge  the  fees  provided  by  law  on  account  of  services  per- 
formed by  such  officers;  the  fees  and  amounts  so  charged  shall  be  desig- 
nated "sheriff's  costs,"  but  they  shall,  in  no  sense,  belong  to  or  be  the  prop- 
erty of  the  sheriff,  but  shall  belong  to  and  be  the  property  of  the  county. 
They  shall  tax  and  charge  the  following  amounts,  to  wit: 

For  serving  a  writ  in  criminal  cases  and  taking  into  custody,  twenty-five 
cents. 

For  each  mile  necessarily  traveled  in  going  and  returning  to  serve  pro- 
cess, ten  cents;  and  where  there  are  more  than  one  person  named  in  the 
warrant,  summons,  subpoena,  execution,  fee  bill,  or  in  any  other  process 
that  the  sheriff  may  have  to  serve  in  the  discharge  of  his  official  duties,  he 
shall  charge  but  one  mileage  from  the  county  seat  to  where  he  finds  the  first 
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person  named  in  any  ot  the  above  mentioned  process,  and  but  one  mileage 
for  every  additional  mile  traveled  by  him  serving  and  returning  process 
when  there  are  more  than  one  party  to  be  served. 

For  taking  bill  on  execution,  twenty  cents. 

For  taking  recognizance,  twenty  cents. 

For  returning  writ,  ten  cents. 

For  executing  a  writ  of  possession  (and  mileage  as  above),  fifty  cents. 

For  every  person  committed  to  jail,  twenty  cents. 

For  discharging  each  prisoner  from  the  jail,  twenty  cents. 

For  holding  an  inquisition  and  drawing  it  up  in  form  and  returning  the 
same,  fifty  cents. 

For  serving  each  person  named  in  a  summons,  subpoena  or  other  process, 
thirty-five  cents,  and  for  each  copy  required,  twenty-five  cents. 

Selling  property  on  execution  or  decree,  a  commission  of  three  per  cen- 
tum on  the  first  three  hundred  dollars  and  one  and  one-half  per  centum  on 
any  excess  above  that  amount,  but  when  the  money  is  paid  to  him  without 
sale  one-half  of  the  above  commission  only  shall  be  allowed,  and  mileage 
as  above. 

Taking  valuation  of  land,  twenty-five  cents. 

Taking  replevin  bond,  twenty-five  cents. 

Serving  capias  ad  satisfaciendum,  twenty-five  cents. 

Levying  on  property  and  advertising  the  same  (with  mileage  as  above), 
one  dollar. 

t  When  no  money  is  made  no  other  fee  or  reward  shall  be  allowed  on  exe- 
cution, except  for  the  expenses  incurred  in  removing  and  restoring  property. 

Making  certificate  of  sale  on  execution  or  decree,  one  dollar. 

Making  deed,  one  dollar. 

Calling  and  impaneling  a  jury,  five  cents. 

Serving  a  writ  of  attachment  when  property  is  taken  (with  mileage  as 
above),  twenty  cents. 

For  each  day  employed  in  making  inventory  and  appraisement  of  prop- 
erty, taken  under  a  writ  of  attachment,  two  dollars. 

For  docketing  each  cause  and  names  of  witnesses  on  sheriffs  docket,  to 
be  taxed  to  the  losing  party,  ten  cents. 

For  thp  actual  number  of  miles  traveled  in  going  and  returning  to  post 
up  notices  for  the  sale  of  any  real  or  personal  property  (to  be  taxed  and 
collected  as  other  costs  in  the  cause  are  taxed),  for  each  mile  so  traveled 
as  above,  ten  cents. 

Sheriffs  shall  not  be  entitled  to  any  fees  for  services  performed  by  their 
bailiffs  when  such  bailiffs  are  receiving  pay  by  the  day  from  the  county  at 
the  time  such  services  are  rendered. 

The  sheriff  shall  appoint  as  many  bailiffs  at  each  term  of  the  court  as 
the  business  of  the  court  and  grand  jury  shall  require,  under  advice  and 
consent  of  the  judge  of  the  court  as  to  number  required.  The  pay  of  the 
court  bailiffs  shall  be  one  dollar  and  fifty  cents  per  day,  and  no  more,  to 
be  paid  out  of  the  county  treasury  as  now  provided  by  law. 

In  counties  where  there  are  criminal,  circuit  and  superior  courts,  or  cir- 
cuit and  superior  courts,  the  judge  of  each  court  may  appoint  a  bailiff, 
such  bailiff's  per  diem  not  to  exceed  two  dollars  and  fifty  cents. 

The  pay  of  riding  bailiff  shall  be  two  dollars  and  fifty  cents. 
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The  fees  taxed  on  any  process  served  by  bailiff  shall  be  collected  and 
paid  in  to  the  county  treasury  and  shall  belong  to  the  county. 

In  criminal  cases  not  provided  for  the  like  fees  as  for  services  in  civil 
cases  shall  be  allowed. 

For  collecting  fee  bills,  6  per  .cent,  on  the  amounts  collected. 

For  each  commitment  or  discharge  of  a  prisoner,  under  the  authority  of 
any  city  or  incorporated  town,  to  be  paid  by  such  city  or  town,  twenty  cents. 

In  addition  to  the  salary  herein  provided  for,  the  sheriff  shall  be  allowed 
his  actual  traveling  expenses  in  the  following  cases:  For  taking  each  con- 
vict to  the  state  prison,  to  be  paid  out  of  the  state  treasury  upon  the  cer- 
tificate of  the  warden  of  the  prison,  accompanied  by  an  itemized  statement 
of  such  expenses,  verified  by  affidavit  of  the  sheriff.  For  removing  a  per- 
son to  the  insane  asylum,  house  of  refuge,  or  reformatory  for  women  and 
girls,  he  shall  be  allowed  his  actual  traveling  expenses,  to  be  paid  out  of 
the  county  treasury  by  the  board  of  county  commissioners,  upon  his  filing 
with  such  board  an  itemized  statement  of  such  expenses,  verified  by  affi- 
davit of  the  sheriff. 

He  shall  be  allowed  for  taking  a  prisoner  to  another  county,  upon  a  war- 
rant issued  by  the  clerk,  his  actual  expenses,  to  be  allowed  out  of  the  county 
treasury  by  the  court,  upon  an  itemized  statement  of  such  expenses  veri- 
fied as  above. 

In  counties  where  there  are  no  jails  or  sheriffs  residences,  tne  board  of 
county  commissioners  shall  allow  to  such  sheriffs  a  reasonable  amount  for 
house  rent  and  fuel. 

8011.  Fee  books.  §  124.  The  several  clerks,  auditors,  treasurers, 
sheriffs  and  recorders  shall  each  keep  in  proper  fee  books  an  accurate  ac- 
count of  all  fees  and  charges,  as  required  by  law,  for  any  and  all  services 
performed  by  them  or  their  deputies  or  clerks,  and  they  shall  also  keep  a 
cash  book  in  which  they  shall  enter  consecutively,  and  as  received,  each 
sum  of  money  by  them  received,  with  the  date  of  such  receipt,  the  person 
for  whom  received,  and  a  brief  mention  of  the  cause  in  which  the  same 
was  received,  which  shall  be  kept  open  for  inspection  during  their  continu- 
ance in  office,  and  shall  be  delivered  to  their  successors  in  office,  as  a  part 
of  the  records  of  the  respective  offices.  And,  such  county  officers  shall 
procure,  at  the  expense  of  the  county,  such  books,  blanks  and  supplies  as 
shall  be  required  by  reason  of  this  act,  and  for  the  transaction  of  the  busi- 
ness of  the  county. 

8012.  Quarterly  accounting,  g  125.  The  clerks,  auditors,  treasurers, 
sheriffs  and  recorders  of  each  county  shall,  on  the  first  Monday  of  Decem- 
ber, March,  June  and  September  of  each  year,  each  make  a  sworn  report 
to  the  county  auditor  in  writing,  showing  specifically  the  amount  of  fees 
collected  during  the  preceding  three  months,  and  they  shall  pay  to  the 
county  treasurer  the  amount  shown  by  the  said  report,  and  take  the  county 
treasurer's  receipt  therefor,  which  receipt  shall  be  filed  in  the  county  audi- 
tor's office,  and  the  auditor  shall  give  to  the  officer  a  quietus  for  the  amount 
paid  by  such  officer,  and  which  sums  shall  be  kept  by  the  auditor  and  treas- 
urer of  each  county  as  separate  [and]  distinct  funds,  to  be  known  respect- 
ively as  "  clerk's  fund,"  "  auditor's  fund/'  u  treasurer's  fund,"  cl  sheriff's 
fund,"  and  "  recorder's  fund." 

8013.  Treasurer's  settlements.  §  126.  That  the  treasurer  of  each 
county  shall,  on  the  first  Mondays  of  March,  June,  September  and  De- 
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cember,  respectively,  of  each  year,  make  out  under  oath,  a  teport,  showing 
the  true  amount  of  money  in  his  hands  on  the  last  day  of  the  preceding 
month,  and  shall  therein  designate  the  amount  thereof  belonging  to  each 
distinct  fund. 

8014.  Salaries  payable,  when.  §127.  The  clerks,  auditors,  treas- 
urers, sheriffs  and  recorders  of  each  county,  shall  draw  their  salaries  quart- 
erly. All  salaries  and  compensations  herein  contemplated  shall  be  paid 
out  of  any  moneys  in  the  county  treasury  belonging  to  the  county  and  not 
otherwise  appropriated,  after  orders  to  that  effect  made  by  the  board  of  com- 
missioners, but  in  no  case  shall  such  be  ordered  paid  until  the  services  for 
which  payment  is  sought  shall  have  been  rendered:  Provided,  if  the  clerk, 
sheriff  and  recorder  in  their  respective  counties,  have  not  turned  in  to  the 
county  treasury,  out  of  the  fees  they  may  have  collected,  a  sufficient  sum  to 
equal  the  total  amount  of  their  respective  quarterly  allowance  of  salary, 
then  a  sum  only  shall  be  allowed  equalling  the  sum  turned  in  to  such 
treasury  by  each  respective  officer  actually  earned  during  his  term  of 
office. 

8015.  Balance  due—  Payment.  §  128.  If  there  shall  be  any  balance 
of  salary  due  and  unpaid  to  any  such  officer  at  the  time  of  making  the  last 
return  at  the  close  of  his  term  of  office,  and  there  be  not  a  sufficient  amount 
of  fees  collected  by  such  officer  remaining  in  the  county  treasury  to  pay 
such  balance,  it  shall  be  paid  to  him  out  of  the  fees  earned  by  him  during 
his  term  of  office  when  afterward  collected  by  his  successor. 

8016.  Taxing  unlawful  fees.  §  129.  If  any  of  the  officers  named  in 
this  act  shall  tax  any  fees  or  make  any  charges  for  services  not  by  him 
actually  performed,  or  shall  charge  for  such  charges  [services]  any  other 
rate  than  is  allowed  by  this  act,  or  shall  wilfully  fail  or  refuse  to  enter,  tax 
or  charge,  at  the  proper  time,  the  proper  fees  for  such  services  any  such 
officer  shall  be  fined  in  any  sum  noj  less  than  five  dollars,  [to]  which  may 
be  added  imprisonment  in  the  county  jail  for  any  period  not  exceeding  one  # 
year,  and  in  addition  he  shall  be  liable  personally  upon  his  bond  for  any 
damage  or  loss  sustained  by  the  county. 

8017.  Fee  bills.  §  130.  It  shall  be  the  duty  of  the  clerk  within  sixty 
days  after  the  time  any  costs  taxed  or  charged  in  his  office  for  clerk's  or 
sheriff's  services  shall  be  awarded,  when  stay  thereof  shall  not  have  been 
entered,  to  issue  fee  bills  therefor  and  place  the  same  in  the  hands  of  the 
sheriff  of  the  county  for  collection,  and  when  stay  thereof  shall  have  been 
entered,  then  within  thirty  days  after  the  expiration  of  such  stay  to  issue 
fee  bills:  Provided,  however,  that  when  any  execution  is  issued  against  any 
party  all  the  costs  awarded  against  the  party  against  whom  such  execution  is 
issued,  including  any  costs  made  by  such  party  and  taxable  to  him,  shall  be 
included  in  and  be  collected  under  such  executions  and  no  fee  bill  shall 
necessarily  be  issued  therefor:  And,  provided,  further,  that  nothing  in  this 
act  shall  be  construed  to  prevent  any  officer  from  collecting,  on  behalf  of  the 
county,  fee  for  services  rendered  at  the  time  rendered  where  the  same  could, 
immediately  before  the  taking  effect  of  this  act,  be  collected  by  the  officer 
in  his  own  behalf. 

8018.  Fee  bills.  §  131.  It  shall  be  the  duty  of  the  auditor,  within  sixty 
days  from  the  time  any  costs  taxed  or  charged  in  his  office  for  auditor's  or 
sheriff's  services  shall  be  awarded,  to  issue  fee  bills  for  the  same  to  the 
sheriff  of  the  county  for  collection,  and  it  shall  likewise  be  the  duty  of  the 
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recorder,  within  sixty  days  after  any  fees  or  taxes  [are  taxed]  in  his  office  for 
services  rendered  by  him,  to  issue  a  fee  bill  for  the  collection  of  the  same. 

8019.  Failure  to  report.  §  132.  Any  officer  failing  or  refusing  to 
make  the  reports  required  by  law,  or  to  pay  the  amount  due  from  him  in  to 
the  county  treasury,  shall  forfeit  and  pay  to  the  state  the  sum  equal  to  the 
amount  of  the  fees  actually  collected  during  that  quarter,  to  be  recovered 
by  the  prosecuting  attorney  in  any  court  of  competent  jurisdiction,  one- 
half  to  be  paid  to  such  prosecuting  attorney  and  the  balance  in  to  the  com- 
mon school  fund. 

8020.  Inspection  of  records.  §  133.  The  board  of  county  commis- 
sioners in  their  respective  counties,  together  with  their  attorney,  shall  have 
full  power  and  authority,  at  their  respective  meetings,  to  inspect  and  ex- 
amine records,  fee  books  and  papers  of  such  county  officers  who  collect 
fees  for  services  they  render  in  their  different  offices,  for  the  purpose  of 
comparing  the  accounts  rendered  by  said  officers  with  their  books  of  entry, 
and  any  officer  failing  or  refusing  to  deliver  said  fee  books  for  inspection, 
as  provided  in  this  section,  shall  forfeit  and  pay  one  hundred  dollars,  in 
like  manner  as  provided  in  the  preceding  section,  for  failing  or  refusing  to 
make  reports. 

8021.  Fees  etc,  effect  as  judgments.  §134.  The  said  fees  and  charges 
from  the  time  they  are  entered  and  taxed  by  said  officers  as  hereinbefore 
provided,  shall  have  the  force  and  effect  of  judgments  at  law  in  said  courts 
and  shall  be  a  lien  upon  the  lands  of  the  party  against  whom  they  are 
charged,  and  shall  be  collected  upon  the  proper  process  by  a  levy  and  sale 
without  relief  from  valuation  and  appraisement  laws,  for  the  use  of  the 
county. 

8022.  Act  construed.  §  135.  Nothing  herein  contained  shall  be  so 
construed,  in  any  event,  as  to  allow  any  of  the  officers  herein  named  the 
salaries  herein  provided  and  also  the  fees  required  to  be  taxed. 

8023.  Present  incumbents.  §  136.  Where  any  clerk,  auditor,  re- 
corder, treasurer,  or  sheriff  has  been  elected  by  the  people  of  his  county 
before  the  taking  effect  of  this  act,  such  officer  so  elected,  during  the  time 
that  he  holds  such  term,  shall  not  be  subject  to  the  provisions  of  this  act. 
He  shall  hold  such  term  of  office  and  perform  the  duties  thereof  and  re- 
ceive the  compensation  prescribed  by  law  the  same  as  if  this  act  had  not 
passed. 

8024.  Repealing  clause.  §  137.  All  laws  and  parts  of  laws  in  con- 
flict with  this  act  are  hereby  repealed  to  the  extent  of  such  conflict. 

Am  Act  fixing  the  salaries  of  county  commissioners,  township  assessors  and  trustees  and  declaring  an 
emergency.    [Approved  and  in  force  March  6,  1889;  S.,  1889,  p.  186. 

8025.  County  commissioners — Compensation  of.  Sec.  i.  Beit 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  the  county 
commissioners  of  Ihis  state  shall  each  receive  lor  their  services  as  such  com- 
missioners for  each  day  engaged  in  the  discharge  of  their  duties  as  such 
commissioners  the  sum  of  three  dollars  and  nfty  cents:  Provided,  that  in 
counties  where  the  population  shall  exceed  one  hundred  thousand,  as  shown 
by  the  last  census,  such  commissioners  shall  each  receive  in  lieu  of  such  per 
diem  the  sum  of  eighteen  hundred  dollars  per  annum,  to  be  paid  out  of  the 
county  treasury.     [See  §  5^23- 

8020.  Township  trustees  and  assessors— Pay  of— Duties.  §  2. 
That  each  trustee  of  any  township  in  this  state,  and  each  assessor  of  any 
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township  in  this  state,  shall  receive,  for  the  time  he  is  necessarily  engaged 
in  the  discharge  of  his  duties,  the  sum  of  two  dollars  per  day,  and  this 
shall  be  full  compensation  for  all  services  that  they  shall  in  any  capacity 
and  in  any  manner  perform:  Provided,  that  in  townships  containing  a  pop- 
ulation of  seventy-five  thousand,  as  shown  by  the  last  census,  each  trustee 
and  assessor  shall  each  receive  the  sum  of  eighteen  hundred  dollars  per 
annum,  and  such  sum  shall  be  deemed  to  be  payment  in  full  for  all  ser- 
vices of  whatever  kind  they  may  perform  as  such  trustees  or  assessors:  Pro- 
vided,  further,  that  in  townships  having  a  population  of  over  twenty-five 
thousand,  as  shown  by  the  last  census,  such  trustee  shall  receive  not  less 
than  one  thousand  dollars  nor  more  than  fifteen  hundred  dollars  per  annum, 
which  amount  is  to  be  determined  by  the  board  of  county  commissioners 
of  the  county  in  which  said  township  is  situate,  and  such  sum  shall  be 
deemed  to  be  payment  in  full  for  all  services  of  whatever  kind  they  may 
perform  as  such  trustee.  Such  township  trustees  and  assessors  shall  keep 
their  office  open  on  each  day  of  the  year  except  Sundays  and  legal  holidays. 
[See  §  6009. 

An  Act  to  amend  section  a  of  an  act  entitled  "An  act  fixing  the  salaries  of  county  commissioners,  town* 
ship  assessors  and  trustees,  and  declaring  an  emergency,  approved  March  6, 1889,"  and  declaring  an 
emergency.     [Approved  and  in  force  March  7,  1891;  S.,  1891,  p.  349. 

8027.  Township  trustees  and  assessors  — Pay  of— Grades  — 
Duties.  Sec.  i  .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  In- 
dianat  That  section  2  of  the  above  entitled  act  be  and  the  same  is  hereby 
amended  to  read  as  follows  :  Section  2.  That  each  trustee  of  any  township 
in  this  state  and  each  assessor  of  any  township  in  this  state  shall  receive 
for  the  time  he  is  necessarily  engaged  in  the  discharge  of  his  duties,  the 
sum  of  two  dollars  per  day,  and  this  shall  be  full  compensation  for  all  ser- 
vices that  they  shall  in  any  capacity  or  in  any  manner  perform:  Provided, 
that  in  townships  containing  a  population  of  over  seventy-five  thousand,  as 
shown  by  the  last  census,  each  trustee  and  assessor  shall  each  receive  the 
sum  of  eighteen  hundred  dollars  per  annum,  and  such  sum  shall  be  deemed 
to  be  payment  in  full  for  all  services  of  whatever  kind  they  may  perform  as 
such  trustee  or  assessor:  Provided,  further,  that  in  townships  having  a  popu- 
lation of  over  twenty-five  thousand,  and  less  than  seventy-five  thousand, 
as  shown  by  the  last  census,  such  trustee  and  assessor  shall  receive  not  less 
than  one  thousand  nor  more  than  fifteen  hundred  dollars  per  annum,  which 
amount  is  to  be  determined  by  the  board  of  county  commissioners  of  the 
county  in  which  said  township  is  situate,  and  such  sum  shall  be  deemed  to 
be  payment  in  full  for  all  services  of  whatever  kind  they  may  perform  as 
such  trustees  or  assessors.  Such  township  trustees  and  assessors  shall  keep 
their  office  open  each  day  of  the  year,  except  Sundays  and  legal  holidays. 

8028.  Emergency.  §  2.  An  emergency  exists  for  the  immediate  tak- 
ing effect' of  this  act,  and  it  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 
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Notes  to  Chapter  59  a. 
FEES  AND  SAURIES. 

7907.  County  offioers.  It  is  well  settled  that  a  county  auditor  can  recover  only 
such  compensation  as  the  statute  allows  him.  He  is  not  entitled  to  recover  compen- 
sation for  duties  performed  by  him  except  where  the  statute  so  provides,  although  the 
services  may  be  regarded  by  him  and  by  the  board  of  commissioners  as  "  extra  ser- 
vices" entitling  him  to  "extra"  compensation;  Board  etc.  v.  Johnson,  127-239. 

A  board  of  county  commissioners  has  no  authority  to  make  orders  whereby  the  statu- 
tory fees  of  the  county  auditor  will  be  increased,  by  allowing  him  compensation  for  ser- 
vices to  be  rendered  in  connection  with  the  construction  of  free  gravel  roads  and  in 
administering  oaths  to  persons  who  present  claims  for  allowance  before  the  county 
board;  Board  etc.  v.  Barnes,  123-404. 

75 
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Chapter  60. 
FENCES. 

ART. 

I.     Generally. 

ARTICLE  I  — GENERALLY. 

SBC. 

9099.    Lawful  fence  —  Partition  fence. 

An  Act  to  amend  sections  15  and  16  of ,%  an  act  concerning  inclosures,  trespassing  ■ntmala  and  partition 
fences;  Approved  June  4,  1852,  defining  a  lawful  partition  fence,  being  sections  4848  and  4849 
of  the  Revised  Statutes  of  1881.  Providing  for  the  building,  rebuilding  and  maintaining  and  repair- 
ing thereof  by  the  trustee  and  the  assessment  bv  said  trustee  of  an  amount  sufficient  to  make  such 
fence  lawful,  and  providing  for  the  collection  thereof  and  repealing  all  laws  or  parts  of  laws  in  con- 
flict therewith.     [Approved  March  9,  1891 ;  in  force  June  10,  1891;  S.,  1891,  p.  398. 

8029.  [4848,  4849]  Lawful  fence  —  Partition  fence  —  Agreement 
—  Failure  to  perform  —  Notice  —  Township  trustee  build  etc.  — 
Lien  —  Repeals.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  That  sections  15  and  16  of  said  act  be  amended  to  read 
as  follows:  Section  15.  A  lawful  fence  shall  be  a  straight  board  or  a*  straight 
wire  or  a  straight  board  and  wire,  or  a  picket,  or  a  hedge  fence  four  feet 
in  height,  a  straight  rail  fence  four  and  one-half  feet  high,  a  worm  rail  fence 
five  feet  high  and  all  fences  of  every  structure  and  sufficiently  tight  to  hold 
hogs,  sheep,  cattle,  mules  and  horses.  Partition  fences  dividing  lands  oc- 
cupied on  both  sides,  except  waste  land  and  uninclosed  woodland,  shall  be 
maintained  throughout  the  year  equally  by  the  owners  or  occupants  of  said 
lands:  Provided,  a  special  agreement  may  be  made  between  said  adjoining 
owners  or  occupants  to  divide  such  partition  fence,  each  party  to  build,  re- 
build, repair  and  maintain  the  portion  assigned  to  him  or  her  by  such  agree- 
ment. Section  16.  If  either  party  fails  to  maintain  his  or  her  portion  of  such 
fence  as  provided  for  in  the  preceding  section  or  if  [ofj  any  agreement  to 
be  entered  as  provided  in  said  section,  or  if  either  party  fails  to  perform  the 
condition  of  his  or  her  part  to  be  performed,  then  the  other  party  may  give 
the  owner  or  occupant  of  said  land  of  the  party  complained  of,  three  days' 
notice  that  he  will  call  upon  the  township  trustee  of  the  township  in  which 
such  fence  is  situated,  or  if  located  on  a  township  line,  upon  the  township 
trustee  of  the  township  in  which  the  land  of  the  party  so  notified  is  situated, 
said  trustee  to  be  named  in  said  notice,  to  examine  said  fence,  and  if  said 
trustee  declare  said  fence  to  be  insufficient,  it  shall  be  his  duty  to  cause  to  be 
furnished  a  sufficient  amount  of  material,  and  employ  a  suitable  person  or 
persons  to  build,  rebuild  or  repair  the  same  and  the  cost  thereof  together 
with  a  reasonable  fee  for  the  services  of  said  township  trustee  shall  be  alien 
on  said  land  to  be  enforced  as  other  liens  are  enforced.  Nothing  in  this  act 
shall  apply  to  lands  subject  to  overflow.  All  laws  or  parts  of  laws  in  conflict 
with  the  provisions  of  this  act,  are  hereby  repealed. 
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Notes  to  Chapter  6(X 
FENCES. 

ARTICLE  i  — generally. 

4838.  Notice  to  owner.  This  section  which  requires  the  taker  up  of  an  estray, 
within  twenty- four  hours,  to  give  notice  to  the  owner  of  the  animal,  if  known  and  he 
can  be  immediately  found,  "  is  to  be  construed  in  connection  with  sections  4839-40 
which  require  an  assessment  of  damages  before  notice,  by  posting,  is  given  and  that 
the  fact  of  trespass  in  the  inclosure  of  the  taker  up  and  the  damages  assessed  etc. 
shall  be  included  in  the  notice.  So  construed,  posting  or  advertising  is  not  contem- 
plated in  cases  where  personal  notice  can  be  given.  Laws  of  the  character  of  the 
estray  law  are  to  be  strictly  construed  against  the  party  who  claims  the  benefit  thereof. 
He  must  follow  their  provisions  closely  or  lose  all  benefit  therefrom;  Haffner  v.  Bar- 
nard, 123-434. 
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Chapter  64a. 
FISH  AND  FISHING. 

SBC.  I  SBC. 

803a    Constables — Supervisors  —  Duties  as  to.      |  8031.    Failure  in  duty . 

An  Act  conferring  the  powers  of  constables  on  road  supervisors,  in  certain  cases  and  describing  the 
same,  and  affixing  a  penalty  for  failure  to  discharge  said  duties.  [Approved  March  11, 1889;  in 
force  May  xo,  1889;  S.,  1889,  p.  449. 

8030.  Constables  and  supervisors,  duty  as  to  fish  and  game 
laws.  Sec  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana, 
That  it  shall  be  the  duty  of  the  road  supervisors  to  arrest  or  cause  to  be 
arrested  and  to  prosecute  or  cause  to  be  prosecuted  any  or  all  persons  vio- 
lating any  of  the  provisions  of  the  acts,  or  any  law  heretofore  or  hereafter 
to  be  enacted,  for  the  protection  of  game  and  fish.  And,  said  road  super- 
visors shall  be  allowed  a  fee  of  five  dollars,  to  be  taxed  as  costs,  against  each 
person  convicted  of  violating  any  of  the  provisions  of  said  laws. 

8031.  Failurp  in  duty.  §  2.  Any  road  supervisor  who  shall  fail  or 
refuse  to  discharge  the  duties  of  constables  as  aforesaid,  and  make  or  cause 
to  be  made  said  arrests,  and  prosecute  or  cause  to  be  prosecuted  all  cases 
coming  to  his  knowledge  of  violation  of  the  game  or  fish  laws  of  the  state, 
shall,  upon  conviction,  be  fined  in  any  sum  not  less  than  five  nor  more  than 
twenty-five  dollars. 
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8032-8035 


Chapter  65. 
FRAUDS  AND  PERJURIES. 


8033.  Mortgage  of  railroad  equipment— Sales. 
803?.  Lease,  rent  apply  on  purchase . 

8034.  Validity  —  Record. 

8035.  Contracts  validated. 


SBC 

8036.  Acknowledgment,  form. 

8037.  Repealing  clause. 

8038.  Emergency. 


An  Act  to  secure  manufacturers  and  owners  of  railroad  equipment  and  rolling  stock,  in  making  con- 
dition sales  and  certain  contracts  for  the  lease  thereof.  [Approved  and  in  force  March  9, 1889;  S. 
1889,  p.  323.* 

8032.*  Mortgage  of  railroad  equipment  —  Sales  and  contracts. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana, 
That  in  any  written  contract  of  or  for  the  sale  of  railroad  equipment  or 
rolling  stock,  deliverable  immediately  or  subsequently  at  stipulated  periods, 
by  the  terras  of  which  the  purchase  money,  in  whole  or  in  part,  is  to  be  paid 
in  the  future,  it  may  be  agreed  that  the  title  to  the  property  so  sold  or  con- 
tracted to  be  sold  shall  not  pass  to  or  vest  in  the  vendee  until  the  purchase 
money  shall  have  been  fully  paid,  or  that  the  Vendor  shall  have  and  retain 
a  lien  thereon  for  the  unpaid  purchase  money,  notwithstanding  delivery 
thereof  to  and  possession  by  the  vendee:  Provided,  that  the  terms  of  credit 
for  the  payment  of  the  purchase  money  shall  not  exceed  ten  years  from  the 
execution  of  the  contract. 

8033.  Lease  — Rent  to  apply  on  purchase— Title  in  lessor. 
§  2.  In  any  written  contract  for  the  leasing  or  renting  of  railroad  equip- 
ment or  rolling  stock  it  shall  be  lawful  to  stipulate  for  a  conditional  sale 
thereof  at  the  termination  of  such  lease,  and  to  stipulate  that  the  rental  re- 
ceived may,  as  paid  or  when  paid  in  full,  be  applied  and  treated  as  purchase 
money,  and  that  the  title  to  such  property  shall  not  vest  in  such  lessee  or 
vendee,  until  the  purchase  money  shall  have  been  paid  in  full,  notwithstand- 
ing delivery  to  and  possession  by  such  lessee  or  vendee,  subject,  however, 
to  the  proviso  contained  in  section  one  of  this  act, 

8034.  Validity  —  Acknowledgment  —  Record  —  Notice.  §  3. 
Every  such  contract  specified  in  sections  one  and  two  shall  be  good,  valid 
and  effectual,  both  in  law  and  in  equity,  against  all  purchasers  and  creditors  ; 
Provided;  First,  the  same  shall  be  acknowledged  by  the  vendee  or  lessee 
before  some  officer  authorized  by  law  to  take  acknowledgments  of  deeds. 
Second,  such  instrument  shall  be  recorded  within  sixty  days  after  its  exe- 
cution, in  the  miscellaneous  record  in  the  office  of  the  recorder  of  each 
county  in  this  state  through  which  the  railroad  of  the  vendee  or  lessee  runs. 
Third,  each  locomotive  engine  or  car  so  sold  or  contracted  to  be  sold  or 
leased  as  aforesaid,  shall  have  the  name  of  the  vendor  or  lessor,  or  the  as- 
signee of  such  vendor  or  lessor,  plainly  placed  or  marked  on  each  side 
thereof,  or  be  otherwise  marked  so  as  to  indicate  the  ownership  thereof. 

8035-  Contracts  validated,  when.  §  4.  This  act  shall  not  be  held 
to  apply  to  or  invalidate  any  contract  heretofore  made  of  the  character  de- 
scribed in  the  first  or  second  section,  but  the  same  shall  be  and  remain 

*  See,  as  to  street  railway-  companies,  chap.  41,  M  7596  etscq. 
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valid,  if  already  acknowledged  and  recorded  as  herein  provided,  or  if  ac- 
knowledged and  recorded  as  herein  provided  within  six  months  from  the 
passage  of  this  act. 

8036.  Acknowledgment,  form  of.  §  5.  The  acknowledgments  of 
such  contracts  may  be  made  in  the  form  required  as  to  conveyances  of  real 
estate. 

8037.  Repealing  clause.  §  6.  That  all  acts  or  parts  of  acts  in  con- 
flict with  this  act  are,  hereby,  repealed. 

8038.  Emergency.  §7.  Whereas,  an  emergency  exists  for  the  immedi- 
ate taking  effect  of  this  act;  the  same  shall,  therefore,  take  effect  and  be  in 
force  from  and  after  its  passage. 
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Notes  to  Chapter  65. 
FRAUDS  AND  PERJURIES. 

4904.  When  contracts  most  be  in  writing.  A  contract  within  the  statute  of 
frauds  is  not  void,  but  merely  voidable;  Lowman  v.  Sheets,  24-423. 

Clause  2.  A  contract  whereby  K.  agrees  with  F.,  that  in  consideration  that  the 
latter  will  enter  into  a  recognizance,  as  surety,  for  the  appearance  of  I.,  to  answer  a 
criminal  charge,  K.  will  indemnify  F.  for  any  loss  he  may  sustain,  is  not  within  the 
statute  of  frauds,  as  an  agreement  to  answer  for  the  default  of  another,  but  is  valid 
as  an  original  agreement.  It  was  formerly  held  that  such  an  agreement  when  not 
written  was  void;  Keesling  v.  Frazier,  119-185;  see  Anderson  v.  Spence,  72-315. 

One  joint  obligor  on  a  promissory  note  paid  the  whole  sum  due  thereon,  taking 
security  from  his  co-obligor  for  his  one-half  of  the  debt,  the  surety  on  said  note  ver- 
bally agreeing  to  stand  as  security  for  such  co-obligor  and  to  payor  for  the  one-half 
of  the  debt  due  from  the  co-obligor.  The  case  falls  within  the  statute;  the  promise 
of  the  surety  was  no  more  than  a  promise  to  pay  the  debt  of  the  co-obligor  if  not  paid 
by  himself,  or  an  agreement  of  indemnity,  by  which  he  agreed  to  indemnify  payor 
against  loss  by  the  failure  of  the  co-obligor  to  pay  his  half  of  the  joint  debt,  by  agree- 
ing to  pay  it  if  such  debtor  did  not;  Cheesman  v.  Wiggins,  122-352. 

A  promise,  on  a  sufficient  consideration,  to  another,  for  the  benefit  of  a  third  per- 
son, may  be  enforced  by  the  latter.  The  fact  that  at  the  time  the  promise  is  made 
such  third  person  had  no  knowledge  of  it  is  of  no  moment  —  no  formal  or  express 
acceptance  on  his  part  is  necessary;  the  transaction  being  for  his  benefit  an  accept- 
ance by  him  will  be  presumed  as  contemporaneous  with  the  promise;  Waterman  v. 
Morgan,  114-240. 

A  promise  by  a  grantee  of  real  estate  to  pay  debts  of  the  grantor,  in  consideration 
of  the  land  conveyed,  is  not  a  promise  to  pay  the  debt  of  another  within  the  mean- 
ing of  this  section  (clause  2).  So,  such  a  promise,  to  pay  the  purchase  price  of  land 
conveyed,  is  not  within  the  provision  (clause  4),  which  inhibits  the  maintenance  of  an 
action  on  a  verbal  contract  for  the  sale  of  land;  Turpie  v.  Lowe,  114-58. 

A  person  who  assumes  and  agrees  to  pay  a  debt  of  a  third  person  as  part  payment 
of  the  consideration  of  property  purchased  by  himself  does  no  more  than  promise  to 
pay  his  own  debt.  Such  a  promise  is  not  within  the  statute;  Bateman  v.  Butler, 
124-225. 

A  promise,  made  in  consideration  of  the  assignment  to  the  promisor  of  a  life  in- 
surance policy,  to  pay  to  a  third  person  a  debt  due  from  the  assignor,  is  valid  and  not 
within  the  statute  of  frauds;  Lake  v.  Ball,  116-215. 

Clause  4.  A  contract,  by  a  decedent,  to  compensate  another  for  rendering  service 
to  him,  by  provision  to  be  made  in  his  will,  falling  within  the  statute,  will,  neverthe- 
less, support  an  action,  quantum  meruit,  for  the  value  of  the  services  rendered;  Miller 
v.  Eld  ridge,  126-464. 

A  parol  agreement  by  one  to  devise  a  farm  to  another,  in  consideration  of  being  sup- 
ported during  life  and  other  services,  is  within  the  statute  of  frauds,  as  relating  to  the 
disposition  of  real  estate,  when  the  party  claiming  performance  was  never  placed  in 
possession  of  the  premises.  Such  a  contract  is  incapable  of  being  specifically  enforced 
(§  4908),  nor  will  it  support  an  action  for  damages  for  its  non  fulfilment;  Schooner 
v.  Vachon,  121-3;  see  Roehl  v.  Haumesser,  114-311;  Burns  v.  Fox,  113-205. 

Action  for  damages  for  the  alleged  breach  of  a  contract  for  the  sale  of  a  lot  of  ground. 
The  action  was  based  on  the  following  memorandum  "$200,  New  Albany,  April  23d, 
1887.  Received  of  J.  B.  Wilstach  two  hundred  dollars  as  part  purchase  money  of  a 
lot  at  $2500.  Balance  twenty-three  hundred  and  sixty  dollars.  Geo.  Heyd,  admr.  est. 
Jacob  Heyd."  On  the  reverse  of  the  paper  was  indorsed  "  the  lot  No.  14  El  kin  Ave." 
This  memorandum  or  note  of  contract  is  insufficient  to  take  the  case  from  under  the 
statute.  A  memorandum,  to  be  sufficient,  must  state  the  contract  with  such  reasonable 
certainty  that  its  terms  maybe  understood  from  the  writing  itself,  without  recourse  to 
parol  proof.  With  the  aid  of  the  indorsement  parol  evidence  would  be  necessary  to 
identify  the  lot;  Wilstach  v.  Heyd,  122-578,  following  Ridgway  v.  Ingram,  50-145. 
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A  contract  lor  the  sale  of  growing  timber  is  a  contract  for  the  sale  of  an  interest  in 
land  and  must  be  in  writing  to  bind  either  party.  Therefore  in  an  action  to  recover 
damages  for  an  alleged  wrongful  conversion  of  timber,  where  defendant  was  allowed  to 
give  in  evidence  tending  to  show  a  verbal  agreement  of  sale,  it  was  error  to  refuse  in- 
structions, asked  for  by  plaintiff,  that;  (i)  A  contract  for  the  sale  of  growing  timber  is  a 
contract  for  the  sale  of  an  interest  in  land  and  must  be  in  writing  to  bind  either  party. 
(2)  If  you  find,  from  the  evidence,  that  the  plaintiff,  S.  D.  H.  on  etc.,  by  the  written 
contract  with' A.  B.,  introduced  in  evidence,  purchased  the  timber  trees  in  controversy 
and  paid  for  the  same  with  his  own  money,  and  that  said  written  contract  was  made 
and  executed  to  said  H.  for  his  own  benefit  and  protection,  then  the  trees  purchased 
became  the  property  of  said  H.  by  virtue  of  said  written  agreement.  (3)  A  verbal  con- 
tract for  the  sale  of  green  and  growing  timber,  unaccompanied  with  the  payment  of  a 
portion  of  the  purchase  money,  or  by  the  possession  of  the  timber  sold,  is  void  and 
can  not  be  enforced  by  either  of  the  parties;  H osteite r  v.  Auman,  119-11. 

Plaintiff  entered  into  a  contract  with  defendant  on  November  10,  1887,  whereby 
the  latter  agreed  that  if  the  former  would  move  on  to  defendant's  farm  and  work  for 
him,  he  would  pay  plaintiff  a  stipulated  sum  per  month,  commencing  on  March  1, 
1888,  the  employment  to  continue  for  nine  months  from  the  day  last  mentioned. 
Plaintiff  moved  on  the  farm  during  December,  1887,  in  compliance  with  the  agreement, 
taking  with  him  his  family  and  household  effects,  and  was,  he  averred,  ready  to  enter 
on  the  performance  of  his  contract  to  work  on  March  1,  1888,  of  which  fact  he  notified 
defendant,  who  repudiated  the  agreement  etc.  Action  for  damages,  in  money  ex- 
pended, loss  of  time  and  other  engagements  for  work.  (1)  The  contract  resting  in 
parol  and  not  to  be  performed  within  one  year  was  within  the  statute  of  frauds,  and  an 
action  is  not  maintainable  to  recover  damage  for  its  breach.  (2)  The  moving  of  plain- 
tiff's family  and  household  effects  on  to  defendant's  farm  was  not  a  performance  of  a 
substantive  part  of  the  contract,  but  a  mere  incident  to  the  contract  for  personal  ser- 
vice and  did  not  operate  to  take  the  contract  from  under  the  ban  of  the  statute;  Shumate 
v.  Farlow,  125-360. 

An  agreement  not  in  writing  (but  which,  it  was  averred,  was  to  be  reduced  to 
writing)  entered  into  between  a  creditor  and  the  wife  of  his  debtor,  whereby  it  was 
agreed,  in  consideration  of  the  conveyance  to  him  by  the  debtor,  his  wife  joining  in 
the  deed,  of  certain  real  estate,  to  convey  to  the  debtor's  wife,  on  the  fulfilment  of  cer- 
tain conditions,  an  undivided  one-third  interest  in  said  real  estate,  is  within  the  fourth 
clause  of  this  section  and  is  not  capable  of  specific  performance,  being  a  parol  contract 
for  the  sale  of  lands;  Jackson  v.  Myers,  120-508. 

Plaintiffs  husband  sold  a  tract  of  land  belonging  to  him  to  W.,  the  wife  of  grantor 
S.  joining  in  the  conveyance.  The  consideration  for  the  land  and  the  conveyance  was 
the  promise  of  W.  to  pay  the  wife  $500,  it  being  agreed  that  he  should  sell  the  land  so 
soon  as  he  could  procure  a  purchaser  and  pay  her  the  sum  stated.  In  an  action  based 
on  the  agreement  she  averred  that  he  had  had  frequent  opportunities  to  sell  the  land 
for  its  full  value,  but  had  neglected  and  refused  so  to  do;  that  he  had  refused  to  pay 
her  the  sum  agreed  on,  that  he  denied  making  the  promise  and  claimed  that  he  was 
under  no  obligation  to  pay  her  any  amount  whatever.  A  contract  supported  by  a  suf- 
ficient consideration  and  not  within  the  statute  of  frauds;  Worley  v.  Sipe,  11 1-238. 

The  grant  of  a  right  of  way  to  a  railroad  company  over  land  is  but  an  easement. 
The  owner  of  the  fee  remains  the  owner  of  springs,  streams,  minerals  and  the  like. 
He  can  not  interfere  with  the  free  use  of  the  right  of  way;  subject,  however,  to  this 
use  he  may  make  all  lawful  use  of  the  land;  wherefore,  a  parol  agreement  reserving  to 
the  grantor  the  right  to  use  the  water  of  a  stream  which  runs  across  the  land  granted 
for  the  uses  of  the  railroad  company  is  not  void  within  this  statute.  The  right  to  the 
water  remaining  in  the  grantor  the  parol  reservation,  or  agreement,  is  but  in  confir- 
mation of  his  existing  legal  right;  Smith  v.  Holloway,  122-330. 

A  lease  of  land  by  parol  agreement  for  a  term  not  exceeding  three  years  is  not  within 
the  statute  of  frauds.     The  statute  expressly  exempts  such  leases;  Lowman  v.  Sheets, 

124-423.  .  M      . 

In  an  action  of  ejectment,  for  the  possession  of  certain  real  estate,  defendant  inter- 
posed a  cross  complaint  seeking  to  have  title  quieted  in  him.  He  averred,  inter  alia, 
that  he  owned  the  real  estate  in  question  and  had  been  in  possession  thereof  during 
fifteen  years,  and  that  he  had  thereon  made  valuable  improvements  etc.;  that  such  real 
estate  had  been  levied  on  to  satisfy  an  execution  in  favor  of  the  plaintiff  in  the  original 
proceeding  against  the  grantor  of  cross  complainant  under  a  judgment  long  before  then 
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rendered;  that  cross  complainant  was  about  to  institute  a  proceeding  to  enjoin  the  sale 
of  the  real  estate  under  such  execution,  when  he  was  assured  by  plaintiff  in  execution, 
and  in  this  action,  and  his  attorney  that  he  need  pay  no  attention  to  the  sale;  that  it 
was  not  his  intention  to  purchase  or  disturb  cross  complainant's  title;  that  he  would 
bid  off  the  land  at  a  nominal  sum,  merely  to  get  it  out  of  the  way;  that  his  proceeding 
was  only  to  enable  the  sheriff  lawfully  to  sell  other  valuable  tracts  of  land  which  he 
desired  to  have  sold;  that  be  need  not  concern  himself  to  redeem  from  the  sale;  that, 
relying  on  such  promise,  cross  complainant  permitted  the  land,  of  the  value  of  $6,000, 
to  be  sold  for  the  nominal  sum  of  $1  and  did  not  redeem  from  the  sale;  that  the  pur- 
chaser—  plaintiff  —secured  a  sheriff's  deed  for  the  said  real  estate  and  was  publicly 
proclaiming  that  he  was  the  owner  of  the  same  etc.  The  cross  complaint  alleges  a 
good  cause  of  action  to  quiet  title,  and  the  case  is  not  within  the  statute.  The  cross 
complaint  does  not  seek  to  enforce  a  contract  for  the  sale  of  the  real  estate.  The  plead- 
ing proceeds  on  the  theory  that  cross  complainant  is  the  owner  thereof  and  holds  the 
legal  title  thereto  and  that  plaintiff  is  asserting  a  claim  thereto;  Detwillerv.  Schultheis, 
122-157. 

The  statute  of  frauds  has  no  application  to  a  contract  which  may  or  may  not  be  per- 
formed within  a  year.  Where,  however,  by  the  terms  of  a  contract,  it  is  not  to  be  per- 
formed within  a  year,  according  to  the  intent  and  understanding  of  the  contracting  par- 
ties, as  evidenced  by  its  terms,  such  contract  is  within  the  statute  and  no  action  is 
maintainable  on  it.  So,  an  oral  contract  whereby  a  plaintiff  agreed  to  trade  certain 
lands,  belonging  to  the  defendant,  for  other  lands  and  to  pay  the  difference  in  value 
with  money  to  be  furnished  by  defendant  and  under  which,  when  the  trades  were  made 
and  title  to  the  lands  acquired,  they  were  to  become  partners  in  and  use  the  lands 
jointly,  sell  the  timber  and  land  and  divide  the  profits  "after  paying  back  to  the  de- 
fendant what  he  was  out,"  is  not  within  the  statute;  Durham  v.  Hiatt,  127-515. 

This  statute,  prohibiting  the  making  of  oral  contracts  not  to  be  perfomed  within  one 
year,  has  no  application  to  a  contract  which  has  been  fully  performed  by  one  of  the 
parties;  Lowman  v.  Sheets,  124-423. 

Action  by  F.  against  his  daughter  and  her  husband  on  two  promissory  notes,  each 
for  $2,000.  It  was  agreed  by  F.,  in  compromise,  that  if  the  defendants  would  execute 
to  him  promissory  notes  equal  in  amount  to  the  sum  of  the  interest  that  would  accrue 
on  the  two  notes  from  that  time  to  the  date  at  which  his  daughter's  daughter  should 
arrive  at  the  age  of  twenty-one  years —  a  sum  exceeding  $1,300  —  that  F.  would  assign 
to  his  granddaughter  the  two  notes  sued  on,  dismiss  his  said  action  and,  on  the  day 
that  the  granddaughter  should  arrive  at  the  age  of  twenty-one  years,  pay  to  her  $2,000 
in  money,  making  in  all  $6,000,  to  make  her  equal  to  what  he  had  given  to  each  of  two 
grandsons,  defendants  in  the  action  to  pay  the  costs;  both  parties  fully  complied  with 
the  agreement,  except  as  to  the  payment  of  the  $2,000  in  cash.  For  this  sum  judgment 
was  rendered  in  favor  of  the  granddaughter  against  the  estate  of  F.,  who  had  died,  and, 
on  appeal,  it  was  objected,  inter  alia',  that  the  agreement  to  pay  that  sum  was  not  in 
writing;  wherefore,  as  the  money  was  not  to  be  paid  within  one  year  from  the  date  of 
the  agreement  it  was  within  this  statute  of  frauds.  It  was  held,  to  the  contrary,  that 
the  agreement  was  within  the  statute;  it  was  performed  on  the  part  of  all  parties  to  it  ex- 
cept as  to  the  payment  of  $2,000  by  deceased,  and  the  case  is  taken  out  of  the  statute. 
Where  a  parol  contract  is  entered  into  and  there  is,  by  its  terms,  to  be  a  performance 
on  one  side  within  one  year  and  performance  takes  place,  such  performance  takes  the 
contract  without  the  statute  as  to  the  other  party,  though  by  the  terms  of  the  contract, 
performance  extends  beyond  one  year;  Piper  v.  Fosher,  121-409. 

A  parol  agreement  made  in  1S77,  to  keep  mares  for  breeding  purposes,  until  1891, 
each  party  furnishing  a  pan  of  the  feed,  with  postponement  of  a  settlement  to  that 
date,  is  within  the  statute  of  frauds,  unless  such  contract  creates  a  partnership;  Low- 
man  v.  Sheets,  124-423. 

4907.  Resulting  trusts.  Constructive  trusts  arise  when  one,  by  means  of  a  confi- 
dential relation,  obtains  a  legal  title  under  such  circumstances  as  that,  according  to 
the  rules  of  equity  and  good  conscience,  it  would  be  a  fraud  on  another  to  permit 
a  title  thus  obtained  to  be  held  against  or  to  the  injury  of  one  whose  confidence  has 
been  abused.  So,  an  attorney  who  is  retained  to  perfect  or  defend  a  particular  title  to 
land  can  not,  either  during  the  continuance  of  the  employment  or  after  its  termination, 
without  disclosing  the  facts  to  and  obtaining  the  consent  of  his  client,  avail  himself  of 
information  acquired,  while  in  that  relation,  and  purchase  an  outstanding  title  for  him- 
self and  set  it  up  in  hostility  to  that  which  he  was  retained  to  perfect  or  defend.     In 
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such  case,  good  faith  and  public  policy  require  that  any  existing  adverse  title  which 
the  latter  may  thereafter  purchase,  shall  be  deemed  to  inure  to  he  benefit  of  the  client 
or  such  client's  purchaser;  Downard  v.  Hadley,  1 16-134. 

4908.  Specific  performance.  Where  a  parol  contract  for  the  conveyance  of  land 
has  been  proven  by  clear  and  satisfactory  evidence  and  has  been  taken  out  of  he 
statute  of  frauds  by  possession  and  complete  performance  on  the  one  hand,  and  last- 
ing and  valuable  improvements  have  been  made  on  the  land  in  reliance  on  the  con- 
tract, a  case  is  made  in  which  there  is  not  a  complete  and  adequate  remedy  at  law, 
and  specific  performance  will  be  decreed.  So,  where  a  complaint  alleges  that  B., 
during  life,  agreed  to  convey  land  to  the  plaintiff  in  and  for  a  consideration  stated, 
which  consideration  the  plaintiff  has  performed,  and  that  the  plaintiff  had  taken  and 
continued  to  hold  possession  of  the  land,  but  that  B.  had  failed,  neglected  and  re- 
fused to  convey  and  that  his  heirs  had,  also,  refused  to  convey  the  said  land  and  had 
instituted  proceedings  for  partition,  it  shows  a  good  cause  of  action;  Burns  v.  Fox, 
113-206. 

A  parol  contract  for  the  sale  of  real  estate,  the  specific  performance  of  which  a 
court  of  equity  will  enforce,  must  be  one  that  is  complete  and  definite  and  just  and 
fair  in  all  its  provisions;  Johnson  v.  Pontious,  118-270.  (a)  To  bring  a  parol  con- 
tract for  the  sale  of  real  estate  within  the  exception  to  the  statute  of  frauds — which  re- 
quires all  such  contracts  to  be  in  writing  — there  must  be  an  open  and  visible  change 
of  possession  under  the  contract.  So,  where  the  vendee  has  taken  possession  under 
and  in  pursuance,  of  the  verbal  contract  and  has  made  permanent  and  lasting  im- 
provements on  the  land,  equity  will  enforce  performance  of  the  contract,  (b)  Where, 
however,  the  party  contracting  for  the  land  is  already  occupying  it,  whether  as  tenant 
or  as  a  former  owner,  and  simply  continues  in  possession  after  the  verbal  contract  is 
made,  there  is  no  such  taking  of  possession,  under  the  contract,  as  will  take  the  case 
from  under  the  ban  of  the  statute;  Swales  v.  Jackson,  126-283. 

If  there  has  been  such  a  part  performance  of  a  contract  that  to  refuse  specific  per- 
formance thereof  would  work  a  fraud  on  the  party  who  seeks  to  enforce  it,  a  court  of 
equity  will  grant  the  proper  relief.  As.  where  possession  has  been  taken  under  a 
written  lease,  which  lease  does  not  sufficiently  describe  the  lands  demised,  and  the 
tenant  has  made  valuable  and  lasting  improvements  on  the  land,  the  case  is  removed 
from  the  operation  of  the  statute.  In  such  a  case  an  injunction  may  issue  to  restrain 
the  landlord's  interference  with  the  tenant's  use  of  the  land,  although  the  latter  had 
not  prayed  for  specific  performance;  Weaver  v.  Shipley,  127-532. 

An  executory  agreement  to  convey  real  estate  in  consideration  of  support  and 
maintenance,  or  of  personal  services  to  be  performed,  will  not  be  specifically  enforced 
(Lindsay  v.  Glass,  1 19-301).  The  agreement  must  have  been  executed  so  far,  at 
least,  that  a  refusal  would  operate  as  a  fraud  on  the  party  who  has  performed  his 
part  and  place  him  in  a  situation  in  which  he  can  not  be  compensated  in  damages. 
Where,  however,  such  a  contract  is  established  by  competent  evidence  and  has  been 
withdrawn  from  the  operation  of  the  statute  of  frauds  by  possession  taken  thereunder 
and  by  fair  and  complete  performance  on  the  one  hand,  a  decree  for  specific  per- 
formance may  be  had  by  the  party  who  has  taken  possession  and  fully  performed  his 
part,  in  reliance  on  the  contract;  Denlar  v.  Hill,  123-70;  Cutsinger  v.  Ballard,  115- 
96;  Burns  v.  Fox,  113-205. 

The  validity  of  a  contract,  as  it  is  affected  by  or  under  the  statute  of  frauds,  must 
be  determined  by  an  inspection  of  the  writing.  A  person  may  make  a  valid  con- 
tract, binding  on  him,  to  make  a  particular  disposition  of  his  property  by  last  will 
and  testament,  if  such  agreement  is  in  writing,  so  as  to  satisfy  the  statute  of  frauds; 
or,  if  it  has  been  performed,  in  such  manner  as  to  be  taken  out  of  the  operation  of  the 
statute.  An  action  for  its  specific  performance  may  be  maintained  or  an  action  for 
damages  may  be  prosecuted  in  special  cases.  In  such  case  the  statute  of  frauds  may 
be  satisfied  if  the  contract  can  be  extracted  from  letters  written  during  the  course  of 
a  correspondence  through  which  the  negotiations  were  carried  on.  It  is,  also,  taken 
from  under  the  statute  by  a  performance  of  the  conditions  imposed  by  the  contract- 
ing owner  of  the  land;  Roehl  v.  Haumesser,  1 14-3 16. 

Where  there  are  a  number  of  contracts,  made  at  the  same  time  and  as  parts  of  the 
same  transaction,  some  of  which  arc  within  the  statute  and  the  others  not,  and  they 
are  of  such  a  nature  that  they  can  reasonably  be  considered  as  separate,  those  which 
are  not  within  the  statute  will  be  enforced  though  the  others  may  fall  within  the  stat- 
ute; Lowman  v.  Sheets,  124-424. 
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4909.  Representations  of  oheraoter  and  credit.  One  who,  by  collusion  with 
another,  obtains  the  property  of  a  third  person,  by  causing  a  colorable  sale  made  to 
his  co-conspirator,  who  is  falsely  represented  to  be  solvent  and  whose  note  is  taken  by 
the  vendor,  is  liable  for  the  purchase  price  of  the  property,  the  vendor  having  tendered 
back  the  worthless  note.  In  such  case  there  is  more  than  an  oral  representation, 
within  the  statute,  as  to  another's  solvency.  There  is  an  attempt,  by  fraud,  to  obtain 
property  by  forcing  on  the  property  owner  a  worthless  note;  hence  the  case  is  not 
within  this  section;  Hodgin  v.  Bryant,  114-402. 

4910.  Contract  for  goods  over  $50.  If  an  unconditional  sale  of  personal  "prop- 
erty exceeding  in  value  the  sum  of  $50  has  been  entirely  consummated,  an  oral  cop- 
tract  for  its  rescission  stands  on  the  footing  of  a  new  and  independent  contract,  within 
the  statute  of  frauds,  and  is  not  binding.  Where,  however,  the  sale  is  conditional  and 
some  material  thing  remains  to  be  done  before  the  transaction  is  complete  an  oral 
agreement  for  rescission  is  merely  incidental  to  the  original  contract  and  is  binding. 
So,  where  a  piano  is  sold  on  the  condition  that  the  purchaser  shall  have  time  within 
which  to  test  it,  and  that,  if  it  is  not  as  warranted,  another  will  be  furnished  in  its 
place.  A  subsequent  oral  agreement  to  surrender  to  the  purchaser  notes  given  by* 
him  for  the  purchase  price,  if  he  will  return  the  property,  is  binding  and  entitles  the 
latter  to  a  rescission  of  the  sale,  if  he  promptly  complies  with  the  agreement  on  his 
part;  Wulschner  v.  Ward,  115-223. 

The  part  payment  required  by  this  section  as  an  act  in  addition  to  the  parol  contract 
in  order  to  make  a  sale  good,  need  not  be  made  in  money.  Any  thing  of  value 
which,  by  mutual  agreement,  is  given  by  the  buyer  and  accepted  by  the  seller  on  ac- 
count or  in  part  satisfaction  of  the  price,  will  be  equivalent  to  part  payment;  Weir  v. 
Hudnut,  115-526. 

4911.  Sale  of  goods  without  delivery.  A  parol  contract  of  sale  of  a  one-half  in- 
terest in  a  certain  number  of  mares,  where  the  possession  is  delivered  to  the  vendee, 
is  not  within  the  statute  of  frauds;  Lowman  v.  Sheets,  124-422. 

4913.  Chattel  mortgages — Recording.  A  chattel  mortgage  which  is  not  recorded 
within  ten  days  after  its  execution  is  not  effective  against  a  bona  fide  purchaser  of  the 
mortgaged  property.  In  respect  of  this  the  presumption  is,  in  the  absence  of  any 
showing  to  the  contrary,  that  a  mortgage  was  fully  executed  and  delivered  at  its  date; 
Briggs  v.  Fleming,  112-313. 

4913,  4914.  Chattel  mortgage  —  Recording,  (a)  It  appearing  on  the  face  of  a 
chattel  mortgage  that  the  mortgagors  reside  in  the  county  in  which  it  was  recorded, 
and  the  evidence  showing  it  to  have  been  recorded  in  the  recorder's  office  of  that 
county  on  the  day  of  the  date  of  its  execution,  such  mortgage  is,  prima  facie,  a  valid 
lien.  One  who  asserts  the  invalidity  of  the  instrument  bears  the  burden  of  proof  to 
show  that  such  recording  was  not  in  the  county  of  mortgagor's  residence,  (b)  A  cer- 
tificate of  acknowledgment  that  before  a  notary  public  "personally  appeared  A.  P. 
and  N.  J.  P.,  his  wife,  acknowledged  the  execution  of  the  annexed  mortgage,"  on  a 
fair  interpretation  of  the  language  used,  intends  that  both  the  mortgagors,  P.  and  his 
wife,  acknowledged  the  mortgage;  Brown  v.  Corbin,  121-457. 

A  chattel  mortgage  not  recorded  within  ten  days  after  its  execution  is  void,  as  to 
the  holder  of  a  chattel  mortgage,  covering  the  same  property,  executed  on  a  subse- 
quent day  but  recorded  within  the  period  prescribed  by  the  statute.  Of  a  mortgage 
which  is  lawfully  recorded  subsequent  dealers  with  the  property  are  bound  to  take 
notice  —  so,  one  who  purchases  chattels  incumbered  by  the  lien  of  a  valid  mortgage 
and  converts  such  property  to  his  own  use  will  be  held  liable  to  the  mortgagee  or  the 
legal  holder  of  the  mortgage,  and  it  will  be  no  good  answer,  in  an  action  to  recover 
damages  for  such  conversion,  that  the  purchaser  purchased  in  good  faith.  The  theory 
of  the  law  is  that  a  chattel  mortgage  vests  the  title  to  the  chattel  in  the  mortgagee 
(Lee  v.  Fox,  113-98);  Ross  v.  Menefee,  125-436. 

4&14.  Mortgage,  when  deemed  recorded.  If  a  mortgage,  entitled  to  be  recorded, 
is  left  with  the  recorder  of  the  proper  county,  for  the  purpose  of  being  recorded  and 
is  not  withdrawn  until  the  mortgagee,  in  good  faith,  believes  it  to  be  recorded,  ttje 
title  of  the  mortgagee  will  be  protected  and  the  consequences  will  be  cast  on  the  re- 
corder in  the  event  that  damage  results  to  an  innocent  purchaser  who  exercised  due 
care;  Chandler  v.  Scott,  127-227. 

4920.  Conveyances  and  acts  to  defraud  creditors.  Where  a  husband,  intending 
to  defraud  his  creditors,  gives  money  to  his  wife,  who  accepts  the  money  with  knowledge 
of  the  husband's  fraudulent  purpose  and  yields  up  no  consideration  therefor,  she  is 
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chargeable  as  a  trustee  and  may  be  compelled  to  account  as  such  at  the  suit  of  her 
husband's  creditors.  So,  where  the  husband,  having  the  fraudulent  intent,  pays  pur- 
chase money  liens  on  his  wife's  real  estate,  she  having  knowledge  of  and  participating 
in  his  purpose  to  defraud,  such  wife  is  chargeable  in  equity  as  a  trustee  of  the  husband 
to  the  extent  of  the  sum  so  paid,  and  the  creditors  of  the  husband  may  follow  the 
money  into  the  land  or  the  avails  of  a  sale  thereof;  Blair  v.  Smith,  114-116. 

A  mortgage  which  is  founded  on  a  valuable  consideration  will  not  be  lecreed  to  be 
void,  unless  the  mortgagee  united  with  the  mortgagor  to  defraud  the  creditors  of  the 
latter.  If,  in  such  a  case,  there  is  no  affirmative  evidence  of  such  intent  on  the  part  of 
the  mortgagee,  the  mortgage  will  stand.  Wherefore,  where  a  chattel  mortgage  is  exe- 
cuted to  secure  a  debt  due  to  the  mortgagee,  knowledge  on  the  part  of  such  mortgagee 
that  a  money  verdict  has  been  returned  against  the  mortgagor,  which  the  latter  is  un- 
able to  pay,  will  not  constitute  fraud,  on  the  part  of  the  mortgagee,  in  the  taking  of  the 
security,  inasmuch  as  a  creditor  may  obtain  a  preference  from  his  debtor;  Straight  v. 
Roberts,  126-383. 

Where  a  husband  who  is  indebted  to  his  wife  for  money  she  has  loaned  to  him,  for 
the  purpose  of  paying  the  debt,  purchases  real  estate  and  causes  it  to  be  conveyed  to 
her,  and  from  his  own  funds  makes  valuable  improvements  thereon,  the  transaction  is 
not  fraudulent  as  to  other  creditors  of  the  husband;  it  is  a  mere  preferring  of  one  cred- 
itor over  others.  The  property,  in  such  case,  can  not  be  subjected  to  the  payment  of 
claims  of  such  other  creditors;  Cornell  v.  Gibson,  114-147. 

There  can  not  be  a  conveyance  of  property  which  is  exempt  from  execution  which 
is  fraudulent  as  to  creditors;  Blair  v.  Smith,  1 14-126. 

In  an  action  by  a  creditor  to  set  aside  a  conveyance  of  property,  on  the  ground  that 
it  was  made  to  defraud  creditors,  an  averment  that,  at  the  time  the  suit  was  brought, 
the  debtor  had  no  property  from  which  the  debt  might  be  collected  —  or  an  averment 
equivalent  thereto  —  is  material,  and  necessary.  The  omission  of  such  an  averment 
is  fatal  as  to  the  complaint;  Brumbaugh  v.  Richcreek,  127-241. 

A  complaint  by  creditors  to  set  aside  a  chattel  mortgage  alleged  to  have  been  exe- 
cuted by  their  debtor  with  intent  to  defraud  them  states  a  case  within  this  section.  It 
is,  however,  not  sustained  by  evidence  that  the  transaction,  by  a  subsequent  agreement 
between  the  mortgagor  and  mortgagee,  had  been  changed  into  a  mere  conveyance  of 
the  property  in  trust  for  the  use  of  the  former,  and  so  making  a  case  under  section 
4921;  Mayer  v.  Feig,  114-578. 

4921.  Deeds  in  trust  for  grantor.  An  agreement  between  the  mortgagor  and  mort- 
gagee in  a  chattel  mortgage  that  the  latter  shall  continue  in  possession  of  and  sell  the 
mortgaged  property  in  the  usual  course  of  business,  the  net  proceeds  to  be  applied  on 
the  mortgage  debt,  does  not  create  a  trust  in  favor  of  the  mortgagor  within  this  section; 
Mayer  v.  Feig,  114-579. 

This  section  does  not  expressly  so  provide  but,  nevertheless,  it  applies  to  convey- 
ances of  real  estate  and  includes  secret  as  well  as  declared  trusts.  Under  it,  where 
land  has  been  conveyed  to  a  third  person  in  secret  trust  for  the  use  of  a  debtor,  to 
whom  the  property  in  fact  belongs,  it  may  be  reached  by  subsequent  creditors  and 
subjected  to  the  satisfaction  of  their  claims,  and  an  ex-wife  who  has  obtained  a  judg- 
ment for  alimony  is  a  subsequent  creditor  within  the  legal  contemplation  of  that  term. 
A  complaint  having  for  its  purpose  to  reach  such  property  is  good  although  it  does 
not  aver  that  the  conve)'ance  was  made  for  the  purpose  of  defrauding  subsequent 
creditors;  Plunkett  v.  Plunkett,  114-489. 

4924.  Fraudulent  intent  a  question  of  fact.  Under  this  section  the  question  of 
fraudulent  intent  is  always  a  question  of  fact  and  no  conveyance  or  charge  will  be  ad- 
judged fraudulent,  as  against  creditors,  solely  on  the  ground  that  it  was  not  founded 
on  a  valuable  consideration;  Purple  v.  Farrington,  1 19-169. 

Circumstances  may  indicate  fraud;  but  fraud  must  be  found  and  stated  in  a  special 
finding,  as  an  inferential  or  ultimate  fact.  It  is  not  sufficient  that  the  finding  shall 
state  the  badges,  or  evidences,  of  fraud;  Farmers'  Loan  etc.  Co.  v.  C.  &  St.  L.  Ry. 
Co.,  127-269;  Cicero  Tp.  v.  Picken,  122-260;  Kirkpatrick  v.  Reeves,  121-280;  Wil- 
son v.  Campbell,  119-286;  Phelps  v.  Smith,  116-387. 

In  this  state  there  is  no  such  thing  as  constructive  fraud.  This  section  makes  the 
question  of  fraud  a  question  of  fact  and  where  fraud  is  essential  to  the  existence  of  a 
cause  of  action  it  must  be  found  as  a  fact  and  not  left  to  be  inferred  as  a  matter  of 
law;  Cicero  Tp.  v.  Picken,  122-263;  Phelps  v.  Smith,  116-387. 
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Notes  to  Chapter  67. 
GAMING  CONTRACTS. 

4960.  For  money  won  on  wager,  void.  By  this  section  any  and  all  securities, 
when  the  whole  or  any  part  of  the  consideration  thereof  shall  be  for  a  valuable  thing 
won  on  the  result  of  any  wager  or  for  re-paying  any  money  lent,  at  the  time  of  such 
wager,  for  the  purpose  of  being  wagered  is  declared  to  be  void.  This  was  an  action 
on  a  note  executed  for  a  gambling  debt,  the  payee  therein  having  won  from  the  maker 
the  amount  of  the  note  in  a  game  of  cards  and  the  maker  executed  the  note  for  and  in 
consideration  of  the  said  sum  so  won.  The  action  was  prosecuted  by  an  assignee  of 
payee — the  note  was  non  negotiable.  Plaintiff  replied  (1)  a  general  denial;  (2)  by 
estoppel  setting  up  a  want  of  knowledge  as  to  the  consideration  for  which  the  note 
was  given  and  that  before  he  purchased  the  note  he  informed  defendant  that  he  was 
about  to  do  so  and  was  informed  by  defendant  that  the  note  was  all  right,  that  it  was 
valid  and  that  he  would  pay  it  so  soon  as  it  should  become  due  etc.  Where  a  statute 
declares  that  a  note  given  for  a  gambling  debt  shall  be  void  such  note  is  invalid  in 
the  hand  of  a  bona  fide  purchaser;  even  if  such  note  is  negotiable  in  its  nature  and 
even  if  the  maker  has  induced  the  assignee  to  purchase  the  same,  by  representing  to 
such  assignee  that  the  note  is  valid  before  he  purchases  the  same  and  he  is  thereby 
induced  to  purchase  the  same  it  is  doubtful  whether  the  maker  is  estopped  from  set- 
ting up  his  defense  to  the  note;  Sondheim  v.  Gilbert,  117-71.  A  void  note  will  con- 
stitute no  consideration  for  a  new  promise.  Wherefore  the  assignee  having,  in  fact, 
purchased  with  knowledge  that  the  note  was  given  for  a  gambling  debt,  he  was  not 
deceived  and  had  no  right  to  rely  on  the  promise  of  the  maker  to  pay.  There  is  no 
estoppel;  Spray  v.  Burk,  123-568. 

4951,  4953.  Recovery  of  losses.  Under  these  sections  money  lost  on  any  game 
may  be  recovered  in  an  action  against  the  proprietor  of  the  gaming  house  and  of  the 
business  therein  conducted,  notwithstanding  the  evidence  shows  that  the  betting  or 
gaming  at  which  the  money  was  lost  was  actually  had  and  carried  on,  in  the  absence 
of  such  proprietor,  with  his  agents,  employes  or  partners;  Condon  v.  State,  ex  rel., 
na-74* 
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Chapter  68. 
GENERAL  ASSEMBLY. 

SBC  |  SBC. 

8039.  Members,  number  of.  8041.    Representatives,  apportionment. 

8040.  Senators,  apportionment.  |  8043.    Repealing  clause. 

An  Act  to  fix  the  number  of  senators  and  representatives  to  the  general  assembly  of  the  state  of  In- 
diana and  to  apportion  the  same  among  the  several  counties  of  the  state  and  to  repeal  all  laws  in 
conflict  therewith.  [Passed,  notwithstanding  the  governor's  veto,  March  5, 1891;  in  force  June  xo, 
1891;  S.,  1891,  p.  119. 

8039.  Senators  and  representatives,  number  of.  Sec.  i.  Be  it 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  the  general 
assembly  shall  consist  of  fifty  senators  and  one  hundred  representatives. 

8040.  Senators,  apportionment  of.  §  2.  The  senators  shall  be  ap- 
portioned among  the  several  counties  as  follows,  to  wit :  Posey  and  Gib- 
son, one  senator ;  Vanderburgh,  one  senator ;  Warrick  and  Spencer,  one 
senator;  Dubois  and  Perry,  one  senator;  Orange,  Crawford  and  Harrison, 
one  senator ;  Daviess  and  Martin,  one  senator ;  Knox  and  Pike,  one  sena- 
tor ;  Lawrence  and  Jackson,  one  senator ;  Sullivan  and  Greene,  one  sena- 
tor ;  Washington  and  Floyd,  one  senator ;  Clark,  Scott  and  Jennings,  one 
senator ;  Clark  and  Jefferson,  one  senator;  Dearborn,  Ohio  and  Switzer- 
land, one  senator;  Ripley,  Franklin  and  Union,  one  senator;  Monroe, 
Brown  and  Bartholomew,  one  senator ;  Morgan,  Johnson  and  Brown,  one 
senator;  Marion  and  Hendricks,  one  senator;  Clay  and  Owen,  one  sena- 
tor; Vigo,  one  senator;  Parke  and  Vermillion,  one  senator;  Putnam 
and  Montgomery,  one  senator;  Marion,  three  senators;  Shelby  and  De- 
catur, one  senator;  Hancock  and  Rush,  one  senator;  Henry  and  Fayette, 
one  senator ;  Wayne,  one  senator  ;  Delaware  and  Randolph,  one  senator ; 
Grant  and  Madison,  one  senator;  Adams,  Jay  and  Blackford,  one  senator; 
Huntington  and  Wells,  one  senator;  Miami  and  Howard,  one  senator; 
Clinton  and  Tipton,  one  senator;  Boone  and  Hamilton,  one  senator ;  Tip- 
pecanoe, one  senator ;  Warren  and  Fountain,  one  senator ;  Newton,  Jasper 
and  Benton,  one  senator;  Pulaski,  White  and  Carroll,  one  senator ;  Cass, 
one  senator;  Lake  and  Porter,  one  senator;  Laporte,  one  senator;  St.  Jo- 
seph and  Starke,  one  senator;  Marshall  and  Fulton,  one  senator;  Elkhart, 
one  senator;  Kosciusko  and  Wabash,  one  senator;  Whitley  and  Alien,  one 
senator ;  Allen,  one  senator ;  Noble  and  Dekalb,  one  senator;  Lagrange 
and  Steuben,  one  senator. 

8041.  Representatives,  apportionment  of.  §  3.  The  said  repre- 
tatives  shall  be  apportioned  among  the  several  counties  as  follow,  to  wit : 
Vanderburgh,  Gibson  and  Knox,  one  representative;  Posey,  one  represen- 
tative; Gibson,  one  representative;  Vanderburgh,  two  representatives;  War- 
rick, one  representative;  Spencer,  one  representative;  Perry,  one  represen- 
tative; Knox,  one  representative;  Pike,  one  representative;  Greene,  one  repre- 
sentative; Daviess,  one  representative;  Dubois  and  Martin,  one  representative; 
Lawrence,  Orange  and  Dubois,  one  representative;  Harrison,  one  represen- 
tative; Floyd,  one  representative;  Floyd,  Harrison  and  Crawford,  one 
representative;  Washington,  one  representative;  Jackson,  one  representative. 
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Clark,  one  representative;  Clark,  Scott  and  Jennings,  one  representative;  Jef- 
ferson, one  representative;  Ripley,  one  representative;  Dearborn,  one  repre- 
sentative; Dearborn,  Ohio  and  Switzerland,  one  representative;  Ripley, 
Franklin  and  Union,  one  representative;  Franklin,  one  representative;  De- 
catur, one  representative;  Bartholomew,  one  representative ;  Monroe  and 
Brown,  one  representative;  Johnson,  one  representative ;  Morgan,  one  rep- 
resentative; Owen,  one  representative;  Putnam,  one  representative;  Hen- 
dricks, one  representative;  Sullivan,  one  representative;  Clay,  one  repre- 
sentative; Vigo,  two  representatives ;  Parke,  one  representative;  Sullivan, 
Vigo  and  Vermillion,  one  representative  ;  Montgomery,  one  representative ; 
Fountain,  one  representative ;  Montgomery,  Putnam  and  Clay,  one  repre- 
sentative; Marion,  six  representatives  ;  Marion  and  Shelby,  one  represen- 
tative; Madison,  one  representative ;  Hancock,  one  representative;  Shelby, 
one  representative;  Rush,  one  representative;  Henry,  one  representative; 
Wayne  and  Fayette,  one  representative;  Wayne,  one  representative;  Randolph 
one  representative;  Delaware,  one  representative;  Hamilton,  one  represen- 
tative; Boone,  one  representative;  Clinton,  one  representative;  Tipton,  one 
representative;  Clinton,  Tipton  and  Madison,  one  representative;  Howard, 
one  representative;  Tippecanoe,two  representatives;  Benton  and  Warren,  one 
representative;  Lake,  one  representative;  Porter,  one  representative;  Newton 
and  Jasper,  one  representative;  Pulaski  and  Whitfe,  one  representative; 
Carroll,  one  representative;  Cass,  one  representative;  Fulton,  one  repre- 
sentative; Cass  and  Miami,  one  representative;  Miami,  one  representative; 
Wabash,  one  representative;  Huntington,  one  representative;  Wells,  one 
representative;  Grant,  one  representative;  Adams  and  Jay,  one  representa- 
tive; Adams,  Jay  and  Blackford,  one  representative;  Allen,  three  repre- 
sentatives; Whitley,  one  representative ;  Dekalb,  one  representative ;  Noble, 
one  representative;  Steuben,  one  representative;  Lagrange,  one  representa- 
tive; Elkhart,  one  representative;  Elkhart  and  Kosciusko,  one  representative; 
Kosciusko,  one  representative ;  Marshall,  one  representative ;  St.  Joseph, 
two  representatives;  Laporte, one  representative;  Laporte  and  Starke,  one 
representative. 

8042.  Repealing  clause.     §  4.  AH  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  shall  be  and  are  hereby  repealed. 
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Chapter  69. 
HEALTH. 


£043.  State  board  —  Members  —  Secretary. 

8044.  Board,  duties  —  Secretary,  powers  —  Clerks. 

8045.  Emergency. 

8046.  State  board  created  —  Constituted,  how. 

8047.  Oaths. 

8048.  Secretary. 

8049.  Secretary,  salary  —  Members'  pay. 
B050.  President  —  Meetings. 

8051.  Board,  duties  of. 

8053.  Births,  deaths  etc.,  registration. 


ssc. 
8053. 
*o54. 

S5£ 

IS: 

8060. 
8061. 
8062. 


Local  boards. 

County  board. 

Births,  deaths,  report  of. 

Marriages. 

Records  public  —  Forms* 

Appropriation. 

Violations  of  act. 

Repealing  clause. 

Emergency. 

Local  boards,  constituted  how. 


An  Act  to  amend  sections  one  and  seven  of  an  act  entitled  "An  act  establishing  a  state  board  of  Health, 
defining  its  purposes,  powers  and  duties,  providing  a  system  of  registration  and  report  of  vital  ana 
sanitary  statistics  in  connection  therewith  and  prescribing  the  duties  of  certain  state,  county,  town- 
ship and  city  officers  in  relation  thereto  and  prescribing  penalties  for  violation  of  certain  provisions 
thereof,"  approved  March  7,  1881,  and  declaring  an  emergency.  [Reconsidered  and  passed,  over 
rnor's  veto,  and  in  force  March  7,  1889; T 


the  governor's 


;  S.,  1889,  p.  2x2. 


8043.  [4986]  Members  —  Secretary  —  Selection  of —Terms  of 
office  —  Incumbents  remain.  Sec.  i.  Be  it  enacted  by  the  General  As- 
sembly of  the  State  of  Indiana,  That  section  i  of  the  above  entitled  act  be 
and  the  same  is  hereby  amended  to  read  as  follows:  Section  i.  That  a 
board  is  hereby  created  and  established  which  shall  be  known  under  the 
name  of  the  state  board  of  health.  It  shall  consist  of  five  members,  four 
of  whom  shall  be  elected  by  the  general  assembly,  and  a  secretary,  who 
shall  be  elected  as  prescribed  in  section  4  of  said  act.  The  four  members 
so  elected  shall  be  so  chosen  by  the  general  assembly  that  the  term  of  of- 
fice of  two  shall  expire  on  the  last  day  of  February,  1891,  and  two  on  the 
last  day  of  February,  1893.  Thereafter  the  general  assembly  shall  biennially 
elect  two  members,  who  shall  hold  their  office  for  four  years:  Provided,  that 
nothing  in  this  act  shall  be  construed  to  vacate  the  office  of  any  member  of 
said  board  appointed  under  the  provisions  of  the  act  approved  March  7, 
1 88 1,  of  which  this  is  amendatory,  whose  terms  of  office  shall  not  have  ex- 
pired under  the  provisions  of  said  act. 

8044.  [4992]  Board,  duties  of  —  Secretary,  powers  of  —  Clerks 
— Maximum  salary,  g  2.  That  section  7  of  the  above  entitled  act  be 
and  the  same  is  hereby  amended  to  read  as  follows:  Section  7.  The  state 
ooard  of  health  shall  have  supervision  of  the  system  of  registration  of  births, 
<leaths  and  marriages  as  herein  provided,  and  they  shall  make  up  such  forms 
and  shall,  from  time  to  time,  recommend  such  legislation  as  they  may  deem 
necessary  for  a  thorough  registration  and  report  of  vital  and  sanitary  statis- 
tics throughout  the  state.  The  secretary  of  the  state  board  of  health  shall 
have  charge  of  and  supervision  over  all  such  registration,  and,  by  and  with 
the  consent  of  a  majority  of  all  the  members  of  the  said  board,  shall  have 
the  sole  power  to  appoint  and  fix  the  compensation  of  any  clerical  force 
that  may  within  his  judgment  be  or  become  necessary  to  the  proper  making 
and  keeping  of  the  records  of  said  state  board  of  health:  Provided,  however, 
that  no  such  appointee  shall  receive  more  than  one  thousand  dollars  per 
annum. 
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8045.  Emergency.  §  3.  Whereas,  an  emergency  exists  for  th< 
diate  taking  effect  of  this  act;  therefore,  the  same  shall  be  in  force  f 
after  its  passage. 

An  Act  to  establish  a  state  board  of  health,  defining  its  powers  and  duties,  providing  a  systc 
tration,  and  report  of  vital  and  sanitary  statistics  in  connection  therewith,  and  prescribing 
of  certain  officers  in  relation  thereto ;  providing  for  town,  city  and  county  boards  of  t 
scribing  penalties  for  the  violation  of  the  provisions  thereof,  fixing  an  appropriation  for  th 
of  the  same,  repealing  acts  in  conflict  therewith,  and  declaring  an  emergency.  lPasse< 
standing  the  governor  s  veto,  and  in  force  February  19,  1891;  ST,  1891,  p.  15. 

8046.  Board  created — How  constituted  and  appointed  — 
of  office  —  Vacancy  —  Secretary.  Sec.  i.  Be  it  enacted  by  the 
Assembly  of  the  State  of  Indiana,  That  a  board  is  hereby  created  an 
lished  which  shall  be  known  under  the  name  of  the  state  board  of 
It  shall  consist  of  five  members  as  follows:  Four  members  who  sha 
pointed  by  a  board  of  appointment  consisting  of  the  governor,  seer 
state  and  auditor  of  state;  a  majority  of  which  shall  constitute  a  ( 
who  shall  meet  in  the  office  of  the  governor,  within  ten  days  after  the 
of  this  act,  and  shall  proceed  to  appoint  two  members  of  said  board  o 
whose  term  of  office  shall  expire  on  the  first  day  of  March,  1893,  a 
whose  term  of  office  shall  expire  on  the  first  day  of  March,  1895. 
after  two  members  shall  be  appointed  biennially  who  shall  hold  thei 
for  four  years.  Any  vacancy  in  said  board  of  health  shall  be  filled 
state  officers.  Said  board  of  health,  when  so  appointed,  shall  elect 
tary  who  shall  be  a  physician  and  shall  be  the  health  officer  of  th 
and  shall  hold  his  office  for  four  years,  who,  by  virtue  of  his  electi< 
be  a  member  of  said  state  board  of  health. 

8047.  Oaths  of  office  —  Filing  of.  §  2.  Before  entering  u 
discharge  of  their  duties  the  members  of  said  board  of  health  sh< 
take  and  subscribe  an  oath  of  office  before  the  clerk  of  the  suprem 
or  any  other  officer  authorized  to  administer  an  oath,  that  they  w: 
fully  and  honestly  discharge  the  duties  of  said  offices;  which  oath  1 
shall  be  filed  in  the  office  of  the  secretary  of  state. 

8048.  Secretary's  office—  Location— Duties.  §3.  Thes 
of  the  board  shall  keep  his  office  at  Indianapolis,  and  shall  perfoi 
duties  as  are  prescribed  by  this  act,  or  may  be  required  by  the  boa 
shall  keep  the  custody  of  all  papers,  books,  documents,  and  other  j 
belonging  to  the  board;  he  shall  so  far  as  practicable  communic 
other  state  boards  of  health,  and  with  the  county  boards  of  healtl 
this  state;  he  shall  keep  and  file  all  reports  received  from  such  boa 
all  correspondence  of  the  office  appertaining  to  the  business  of  th< 
He  shall  prepare  blank  forms  of  returns  and  such  instructions  as 
necessary  and  forward  them  to  the  secretaries  of  the  several  count] 
of  health  throughout  the  state.  He  shall  collect  information  cor 
vital  statistics,  knowledge  respecting  diseases,  and  all  useful  inform 
the  subject  of  hygiene  and,  through  an  annual  report  and  otherwis 
board  may  direct,  shall  disseminate  such  information  among  the  p< 

8049.  Secretary,  salary  —  Members'  compensation.  § 
secretary  shall  receive  an  annual  salary  not  to  exceed  twelve  hund 
lars,  which  shall  be  fixed  by  the  members  of  the  board.  The  boa 
quarterly  certify  the  amount  due  him  and,  on  presentation  of  saic 
cate,  the  auditor  of  state  shall  draw  his  warrant,  on  the  state  treasi 
such  amount.     The  members  of  said  board  shall  receive  no  other  c 
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satton  for  their  services  but  their  traveling  and  other  necessary  expenses 
while  employed  on  the  business  of  the  board.  Such  expenses  shall  be  paid 
in  like  manner  as  the  salary  of  the  secretary. 

8050.  President  —  Quorum  —  Meetings— Rules.  §  5.  The  board 
shall  meet,  at  least,  once  each  quarter  in  the  city  of  Indianapolis  and  as  often 
as  they  may  deem  necessary  and  at  such  other  times  and  places,  as  they 
may  deem  expedient  during  epidemics.  A  majority  shall  constitute  a  quo- 
rum for  the  transaction  of  business.  They  shall  choose  one  of  their  num- 
ber for  president,  who  shall  serve  two  years,  unless  his  term  of  office  as  a 
member  of  the  board  shall  sooner  expire.  They  may  adopt  rules  and  by- 
laws subject  to  the  provisions  of  this  act,  and  in  harmony  with  other  stat- 
utes in  relation  to  the  public  health,  to  prevent  outbreaks  and  the  spread 
of  contagious  and  infectious  diseases. 

8051.  Board,  duties  of— Report.  §  6.  The  state  board  of  health 
shall  have  the  general  supervision  of  the  health  and  life  of  the  citizens  of 
the  state.  They  shall  study  the  vital  statistics,  and  endeavor  to  make  in- 
telligent and  profitable  use  of  the  collected  records  of  death  and  sickness 
among  the  people:  they  shall  make  sanitary  investigations  and  inquiries, 
respecting  the  causes  of  diseases  and  especially  of  epidemics;  the  causes  of 
mortality,  and  the  effects  of  localities,  employments,  conditions,  ingesta 
habits  and  circumstances,  on  the  health  of  the  people.  They  shall  have 
power  to  regulate  and  prescribe  the  location  of  the  plumbing,  drainage, 
water  supply,  disposal  of  excreta,  heating  and  ventilation  of  any  public 
building  or  institution,  and  to  inspect  the  same.  They  shall  annually,  on 
or  before  the  first  day  of  December,  make  a  report  to  the  governor,  of  their 
doings  and  investigations,  for  the  year  ending  October  31,  next  preceding, 
with  such  suggestions  with  regard  to  legislation  as  they  may  deem  impor- 
tant in  reference  to  the  public  health. 

8052.  Births,  deaths  etc,  registration.  §  7.  The  state  board  of 
health  shall  have  supervision  of  the  system  of  registration  of  births,  deaths, 
and  marriages,  as  herein  provided,  and  they  shall  make  up  such  forms,  from 
time  to  time,*  as  they  may  deem  necessary  for  the,  thorough  registration  and 
report  of  vital  and  sanitary  statistics,  throughout  the  state.  The  secretary 
shall  be  superintendent  of  all  such  registration  and,  with  consent  of  a  ma- 
jority of  all  members  of  said  board,  shall  have  the  power  to  appoint  and 
fix  the  compensation  of  any  clerical  force  that  may,  within  his  judgment,  be 
or  become  necessary  for  tjie  making  and  keeping  the  records  of  said  board 
of  health. 

8053.  Local  boards  —  Duties  —  Secretary.  §  8.  The  trustees  of 
each  town,  the  mayor  and  common  council  of  each  incorporated  city,  ex- 
cept where  a  regularly  constituted  board  of  health,  by  ordinance  of  such 
city,  exists  or  may  hereafter  be  created,  and  the  board  of  commissioners  of 
each  county  shall  constitute  a  board  of  health  ex  officio,  for  each  town,  city, 
and  county  respectively  of  the  state;  whose  duty  it  shall  be  to  protect  the 
public  health,  by  the  removal  of  causes  of  diseases,  when  known,  and  in 
all  cases  to  take  prompt  action  to  arrest*  the  spread  of  contagious  diseases, 
to  abate  and  remove  nuisances,  dangerous  to  the  public  health,  and  per- 
form such  other  duties  as  may,  from  time  to  time,  be  required  of  them  by 
the  state  board  of  health,  pertaining  to  the  health  of  the  people.  They 
shall  annually,  at  their  first  meeting  in  December,  elect  a  secretary,  who 
shall  be  the  executive  officer  of  the  board  who  shall  serve  as  such  health 
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officer  for  one  year,  from  the  first  of  January  next  ensuing  his  election. 
He  shall  receive  such  compensation  from  the  town,  city  or  county  treasury, 
respectively,  as  the  board  electing  him  may  determine.  The  records  of  the 
county  board  of  health  shall  be  kept  at  the  county  seat. 

8054.  County  board— Duties— Secretary— Neglect  to  enforce 
rules.  §  9.  The  board  of  health  of  each  county,  shall  be  subordinate  to 
the  board  of  health  and  it  shall  be  the  duty  of  the  secretary  of  such  county 
boards,  at  least,  once  in  each  quarter,  to  report  such  facts  and  statistics,  as 
may  be  required  under  instruction  from  and  in  accordance  with  blanks 
furnished  by  said  board;  and,  it  shall  be  the  duty  of  the  secretaries,  of 
town,  and  city  boards  of  health,  to  make  like  reports  to  the  secretaries  of 
the  county  boards,  in  which  such  town,  and  cities  are  situated,  to  which 
county  boards  of  health,  such  town  and  city  boards  are  subordinate.  It 
shall  be  the  duty  of  county  boards  of  health  to  promulgate  and  enforce  all 
rules  and  regulations  of  the  state  board  of  health,  in  their  respective  coun- 
ties which  may  be  issued,  from  time  to  time,  for  the  preservation  of  the  pub- 
lic health  and  for  the  prevention  of  epidemic  and  contagious  diseases. 
And,  the  secretary  of  any  board  of  health  who  shall  fail  or  refuse  to  pro- 
mulgate and  enforce  such  rules  and  regulations,  and  any  person  or  persons, 
or  the  officers  of  any  corporation  who  shall  fail  or  refuse  to  obey  such  rules 
and  regulations,  shall  be  deemed  guilty  of  a  misdemeanor  and,  upon  con- 
viction thereof,  shall  be  fined  in  any  sum  not  exceeding  one  hundred  dol- 
lars; and  upon  a  second  conviction  the  court  or  jury  trying  the  cause  may 
add  imprisonment  in  the  county  jail  for  any  period  not  exceeding  ninety 
days. 

8055.  Births  and  deaths,  report  of.  §  10.  It  shall  be  the  duty  of 
all  physicians  and  accoucheurs,  in  this  state,  to  report  to  the  secretary  of 
the  board  of  health,  of  the  town,  city  or  county,  in  which  they  may  occur, 
all  births  and  deaths  which  may  occur  under  their  supervision,  with  a  cer- 
tificate of  the  cause  of  death,  and  such  correlative  facts,  as  may  be  required 
in  the  blank  forms  furnished,  as  provided  in  this  act.  When  any  birth  or 
death  may  occur,  with  no  physician  or  accoucheur,  in  attendance,  then  such 
births  or  deaths,  shall  be  reported,  by  the  householder,  where  or  under 
whose  observations,  such  birth  or  death  may  occur,  with  the  cause  of  death, 
if  such  be  known.  Any  death  coming  under  the  jurisdiction,  or  supervis- 
ion of  any  coroner  shall  be  by  him  reported,  to  the  secretary  of  the  board 
of  health,  of  the  town,  city  or  county,  in  which  such  death  may  occur,  and 
such  death,  so  reported,  shall  not  be  required  to  be  reported  by  any  other 
person. 

8056.  Marriages,  report  of.  §  n.  It  shall  be  the  duty  of  the  clerk 
of  the  circuit  court,  of  each  county,  to  report  to  the  secretary  of  the  county 
board  of  health,  on  or  before  the  fifth  day  of  each  month,  the  number  of 
marriages  for  the  preceding  month,  with  such  facts  relating  thereto  as  may 
be  provided  for,  by  a  blank  furnished  to  such  clerk,  by  the  secretary  of 
the  county  board  of  health. 

8057.  Records  — Public  — Forms— Where  kept.  §  12.  It  shall 
be  the  duty  of  all  boards  of  health  to  keep  a  complete  record,  according  to 
the  form  prescribed  by  the  state  board,  of  all  marriages,  births  and  deaths, 
reported  to  them  under  the  provisions  of  this  act,  and  such  record  shall  be 
open  to  the  inspection  of  any  citizen  without  fee.  It  shall  be  the  duty  of 
the  state  board  of  health,  to  prescribe  the  forms  for  the  records  of  mar- 
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riages,  births  and  deaths,  to  be  used  in  the  office  of  the  secretary  of  the 
county  board,  and  prescribe  such  form;  and,  the  secretary  of  the  state  board 
shall  upon  requisition  of  the  health  officer  of  each  county  furnish  him,  and 
through  him,  the  secretary  of  each  local  board,  in  such  county,  such  blanks 
as  may  be  required  for  the  gathering  and  reporting  of  "vital  and  sanitary 
statistics,  according  to  the  provisions  of  this  act. 

8058.  Appropriation.  §  13.  The  sum  of  five  thousand  dollars  per  an- 
num, or  so  much  thereof  as  may  be  necessary,  is  hereby  appropriated  to 
pay  the  salary  of  the  secretary  and  other  necessary  expenses  of  the  state 
board  of  health,  according  to  the  provisions  of  this  act ;  and  the  expenses 
of  the  state  board  of  health  shall  in  no  event  exceed  the  amount  herein 
appropriated. 

8059.  Violation  of  act.  §  14.  Any  person  or  persons,  or  the  officers 
of  any  corporation,  who  shall  violate  any  of  the  provisions  of  this  act,  shall 
be  deemed  guilty  of  a  misdemeanor  and,  upon  convictiorr  thereof,  shall  be 
fined  in  any  sum  not  exceeding  one  hundred  dollars. 

8060.  Repealing  clause.  §  15.  All  laws  and  parts  of  laws  in  conflict 
with  this  act  are  hereby  repealed. 

8061.  Emergency.  §  16.  Whereas  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act,  therefore,  the  same  shall  be  in  force  from 
and  after  its  passage. 

An  Act  to  amend  section  eight  of  an  act  concerning  the  public  health  and  the  practice  of  medicine,  in 
force  on  and  after  September  19,  1881,  the  same  being  section  4093  of  the  Revised  Statutes  of  1881. 
[Approved  March  8,  1889;  in  force  May  10,  1889;  S.,  1889,  p.  256. 

8062.*  [4993]  Local  boards,  how  constituted— Duties  — Secre- 
tary—Health  officer —  Compensation.  Sec.  i.  Be  it  enacted  by  t?u 
General  Assembly  of  the  State  of  Indiana,  That  section  8  of  the  above  en- 
titled act,  being  section  4993  of  the  Revised  Statutes  of  1881,  be  and  the 
same  is  hereby,  amended  to  read  as  follows:  4993.  Local  Boards.  8. 
The  trustees  of  each  town,  the  mayor  and  common  council  of  each  incor- 
porated city,  except  where  a  regular  constituted  board  of  health  by  ordi- 
nance of  such  city  now  exist,  or  may.  hereafter  be  created,  and  the  board  of 
commissioners  of  each  county  shall  constitute  a  board  of  health,  ex  officio, 
for  each  of  several  towns,  cities  and  counties  respectively  of  the  state,  who 
shall  perform  such  duties  respectively  required  of  them  by  this  act  without 
compensation.  They  shall  annually,  at  the  regular  December  term  of  the 
board  of  county  commissioners,  complete  their  organization  by  the  selec- 
tion of  a  secretary  to  serve  one  year,  who  shall  be  a  physician.  The  secre- 
tary of  such  local  boards  of  health  and  the  secretary  of  any  regular  con- 
stituted board  of  health  of  any  incorporated  town  or  city  shall  be  the 
health  officer  of  every  town,  city  or  county,  respectively,  for  the  purposes 
provided  in  this  act,  and  shall  be  allowed  such  compensation  from  the  town, 
city  or  county  treasury,  respectively,  as  the  board  electing  them  may  deter- 
mine: Provided,  that  the  secretary  of  each  county  board  of  health  shall 
render  such  medical  and  surgical  services  as  may  be  required  by  persons 
confined  in  the  county  jail  of  such  county,  and  such  other  medical  services 
as  may  be  required  of  him  by  the  board  of  county  commissioners. 

•  •  Stt  S  8053,  ant*. 
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4992.  Vital  and  sanitary  statist] 
cer  or  employe — in  the  bureau  of  vi 
or  appointment  at  the  pleasure  of  tl 
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Furthermore,  the  secretary  of  state  is 
secretary  of  the  state  board  of  health 
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Chapter  70. 
HIGHWAYS. 


AST. 

1.  In  more  than  one  county. 

2.  In  one  county  only. 

3.  General  provisions. 


ART, 

7.  Construction  ami  trfmru 

8,  Free  turnpike  roads. 


ARTICLE  1  — IN  MORE  THAN  ONE  COUNTY. 

SBC.  I  SEC 

8063.  Highway  on  or  near  state  line.  8065.    Emergency. 

8064.  Petition  for  —  Cost  —  Repair.  | 

An  Act  authorizing  boards  of  county  commissioners  of  counties  of  this  state  adjoining  other  states  to 
join  with  the  boards  of  commissioners  and  the  proper  authorities  of  such  other  states  in  the  con- 
struction and  repair  of  highways  on,  along  and  near  to  the  state  line  between  the  state  of  Indiana 
and  any  adjoining  state  and  to  keep  the  same  in  repair  after  construction;  and  in  aid  of  and  supple, 
mental  to  the  laws  now  in  force,  in  this  state,  on  that  subject.  [Approved  and  in  force  March  7, 
1889;  S.,  1889,  p.  296. 

8063.  Highway  on  or  near  state  line  — Duty  as  to.  Sec.  i.  Be 
it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  when  it  may 
be  desirable  to  lay  out,  construct  or  improve  by  straightening,  grading, 
draining,  paving,  graveling,  or  macadamizing  any  state  or  county  road  or 
any  part  of  such  road  lying  on,  along  or  near  to  the  state  line  between  the 
state  of  Indiana  and  any  adjoining  state,  the  board  of  county  commissioners 
of  the  several  counties  of  the  state,  so  adjoining  another  state,  shall  have  the 
authority  and  such  boards  of  commissioners  are  hereby  authorized  to  join  with 
the  county  commissioners  and  the  proper  authorities  of  such  adjoining  coun- 
ties of  other  states  in  the  construction  and  improvement  in  the  manner 
aforesaid  of  such  roads,  and  said  boards  of  commission  [er]s  shall  have  power 
and  they  are  hereby  authorized  to  jointly  enter  into  contracts,  with  the 
boards  of  commissioners  and  the  proper  authorities  of  such  adjoining  coun- 
ties in  adjoining  states,  for  the  construction  and  improvement  of  said  roads. 
Each  to  pay  such  proportion  of  the  cost  of  such  improvement  as  shall  be 
determined  by  and  between  the  said  boards  of  commissioners  of  this  state 
and  such  adjoining  state  which  shall  be  equitable  and  just. 

8064.  Petition  of  land  owners  —  Costs  —  Repair.  §2.  Such  im- 
provement shall  be  made  by  the  boards  of  commissioners  on  petition  by  the 
land  owners  pursuant  to  the  laws  now  in  force  in  this  state  and  shall  be  gov- 
erned by  the  laws  now  in  force  in  all  things  and  this  act  is  supplemental  to 
and  in  aid  of  all  laws  now  in  force  in  this  state  for  the  construction  and  im- 
provement of  roads  so  far  as  the  same  can  be  made  applicable;  and,  any  road 
so  constructed  or  improved  under  this  act  shall  be  free  of  toll  and  shall  be 
perpetually  kept  in  repair  by  the  law  now  in  force  in  this  state  for  keeping 
such  roads  in  repair;  the  said  adjoining  county  in  said  adjoining  state  con- 
tributing its  proportionate  share  for  keeping  the  same  in  repair  according 
to  the  proportions  paid  for  the  original  cost  of  the  same. 

8065.  Emergency.  §  3.  Whereas,  there  is  an  emergency  for.  the  im- 
mediate taking  effect  of  this  act,  the  same  shall  be  in  force  from  and  after 
its  passage. 
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€15  In  One  County,  ( 

article  2 —  in  one  cou1 


•8066.    Branch  ways,  establishing.  8068.    Apf 

•8067.    Fences  — Comstructk>n  —  kepmr.  [^69-    £a 

Ax  Act  providing  for  the  establishment  of  branch  highways 
emergency.    [Approved  Marcs 

Preamble.  Whereas,  There  are  now  1 
tural,  mining  and  other  lands  in  this  state  to 
except  by  passing  over  the  lands  of  adjacent  oi 
is  now  no  law  authorizing  the  establishment  ol 
said  lands  with  any  of  the  public  roads  of  th 
branch  highways  are  necessary  adjuncts  to  th 
now  established  in  this  state  and  are  deman< 
therefore, 

8066.*  Branchways— Establishment 
— Remonstrance.  Sec.  i.  Be  it  enacted  ty 
State  of  Indiana,  That  whenever  any  f  reehol 
surrounded  by  the  land  of  others  and  over  wh 
in  order  to  reach  his  own  lands  and  there  is 
road,  shall  petition  the  board  of  commissione 
lands  necessary  to  be  traveled  over  are  situate 
highway  thereon,  setting  forth  such  facts  in 
verified;  such  board,  if  it  be  satisfied  that  n< 
tion  has  been  served  upon  the  owner  of  such 
before  the  meeting  of  the  board  at  which  sue 
shall  appoint  three  disinterested  freeholders 
county  auditor  shall  issue  said  notice  and  t\ 
petitioner,  the  sheriff  or  any  other  person,  by 
last  usual  place  of  residence  of  the  owner,  o 
lands  in  said  county.  In  case  the  owner  th( 
state  having  no  agent  resident  herein,  such  n 
cation  for  three  weeks  successively,  ten  days 
board,  in  a  weekly  newspaper  published  in  sai 
shall  be  served  by  the  petitioner,  or  by  any  c 
such  service  shall  be  sworn  to  by  the  person  1 
appointment  of  said  viewers,  the  adverse  pari 
of  said  cause  and  remonstrate  against  the  gra 
following  grounds  and  no  other,  viz. :  First, 
less  injurious  route  can  be  established  over 
another.  Second,  that  the  proceedings  are 
cious.  No  other  pleading  shall  be  required, 
timony  upon  the  issue  thus  presented,  and  if 
ient  and  less  injurious  route  can  be  establish 
then  said  petition  shall  be  dismissed  at  the  c< 
shall  appear  that  a  more  desirable  and  less 
lished  upon  the  lands  of  the  adverse  party,  su< 
but  may  be  prosecuted  to  a  final  determinate 
had  been  originally  petitioned  for.     If  the  c 

•This  statute  is  unconstitutional;  in  that  it  assumes  to  aut 
citizen  for  the  benefit  of  another  and  to  compel  an  unwilling  o< 
Severance  of  its  parts  is  impossible;  the  act  is  an  entirety  and 
123-374- 
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shall  declare  such  highway  of  public  utility,  and  thereupon  said  viewers 
shall  be  appointed  and  a  day  assigned  for  them  to  meet.  The  auditor  shall 
issue  a  precept  to  the  sheriff,  commanding  him  to  notify  said  viewers  of  the 
time  and  place  and  object  of  their  meeting.  Such  viewers,  at  such  time  and 
place,  after  having  taken  an  oath  to  faithfully  perform  their  duties,  [shall  J 
proceed  to  view,  mark  and  lay  out  said  highway  to  the  width  of  not  less 
than  ten  nor  more  than  eighteen  feet,  which  is  hereby  declared  to  be  the 
width  of  all  branch  highways.  Said  viewers  shall,  also,  estimate  and  report 
to  the  board  the  quantity  of  land  that  will  be  occupied  and  the  damage  that 
will  be  sustained  by  the  owner  by  the  construction  of  said  highway,  and  the 
character  of  the  fencing,  if  any,  that  will  be  required  to  prevent  trespassing 
upon  the  adjacent  lands;  if  it  shall  be  made  to  appear  to  the  board  that  the 
damages  assessed  or  the  character  of  the  fence,  or  both,  are  unreasonable^ 
they  may  set  aside  the  whole  or  that  part  of  the  report,  order  a  review,  as 
to  both  or  either,  under  the  regulations  as  provided  for  the  view  and  no> 
other  reviewers  shall  be  appointed.  The  opinion  of  a  majority  of  the  view- 
ers or  reviewers  shall  control.  If  the  board,  upon  the  report  of  the  viewers,, 
shall  be  satisfied  that  the  damages  sustained  and  the  character  of  the  fenc- 
ing required  are  not  unreasonable  and,  upon  the  filing  of  the  report  of  the 
reviewers,  shall  be  of  opinion  that  such  highway  is  of  sufficient  importance 
to  the  public,  they  shall  order  the  costs  and  damages  to  be  paid  out  of  the 
county  treasury;  but,  if  the  board  be  of  contrary  opinion  it  shall  order  the 
costs  and  damages  to  be  paid  by  the  petitioner,  and  when  the  payment  of 
damages  as  herein  provided  shall  be  made  such  highway  shall  be  recorded 
and  ordered  to  be  opened  and  kept  in  repair,  as  now  provided  bylaw,  after 
notice  to  the  proper  trustee,  if,  in  the  opinion  of  said  trustee,  the  amount 
of  travel  thereon  so  jequire. 

8067.  Fences,  construction  of  — Repair.  §  2.  The  petitioner,  and 
not  the  county,  shall  be  required  to  construct  and  keep  in  repair  one  com- 
plete string  of  such  fence,  and  the  owner  of  the  land  through  which  such 
highway  passes  shall  construct  and  maintain  the  other  string:  Provided^ 
that;  such  fencing  shall  not  be  required  of  either  party  where  such  highway- 
runs  through  woodland,  or  uninclosed,  or  pasture  lands,  but  where  pasture 
or  woodlands  are  inclosed,  it  shall  be  sufficient  compliance  with  this  statute 
if  the  petitioner  shall  erect  and  maintain  good  and  substantial  gateways  in 
the  lines  of  fencing  intersected  by  such  highways:  Provided,  further,  that 
such  highway  shall  not  be  opened  until  said  costs  and  damages  are  paid, 
and  such  fencing  and  gate  required  of  the  petitioner  shall  be  constructed 
and  put  in  place.  If  such  payment  be  not  made  within  thirty  days  after 
the  making  of  such  order,  said  highway  may  be  vacated  by  an  order  of  the 
board  at  its  next  meeting  thereafter. 

8068.  Appeal  —  Change  of  venue.  §  3.  Either  party  shall  have  the 
right  of  appeal  to  the  circuit  court  as  in  other  cases  now  provided  by  law : 
Provided,  that  if  the  damages  assessed  in  the  commissioners'  court  shall  not 
be  reduced  or  increased  fifty  per  cent,  upon  such  appeal  by  the  appellant* 
he  shall  pay  all  costs  of  such  appeal  and,  in  the  circuit  court,  such  appeal 
may  be  tried  at  any  term  of  the  circuit  court,  when  the  record  thereof  shalt 
have  been  filed  therein  ten  days  before  the  day  of  trial.  A  change  of  venue 
from  the  county  shall  not  be  allowed  in  such  cases:  Provided,  that  this  act 
shall  not  affect  pending  litigation,  but,  such  litigation  may  be  prosecuted  as 
though  this  act  had  not  been  passed. 
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8069.  Emergency.     §  4.  Whereas,  an  emergency  exists  for  tl 
diate  taking  effect  of  this  act,  the  same  shall  take  effect  upon  its  1 

ARTICLE  3  — GENERAL  PROVISIONS. 


SEC. 

8070.  Hedges,  trimming  of. 

807 1.  Supervisors'  duties. 
807a.  Prosecution — Recovery . 


SBC. 

8073.    Officers'  neglect. 
8674.    Repealing  clause. 


An  Act  concerning  the  cutting  of  hedge  or  other  live  fences  along  highways,  within  the  i 
ana;  providing  penalties  for  the  violation  thereof;  repealing  all  laws  or  parts  of  la?v 
therewith.    [Approved  February  26,  1891 ;  in  force  June  10,  1891;  S.,  1891,  p.  46. 

8070.  Hedges  —  Annual  trimming  required.  Sec.  i.  Be 
by  the  General  Assembly  of  the  State  of  Indiana,  That  all  hedg 
fences  along  the  line  of  any  highway  within  the  state  of  Indiana 
cut  and  trimmed  down  to  the  height  of  not  to  exceed  five  feet, 
each  calendar  year. 

8071.  Road  supervisors'  examination— Notice  — Fai 
trim  —  Recovery  of  expense.  §  2.  It  shall  be  the  duty  of  t 
visor  of  each  road  district  or  the  superintendent  of  gravel  roads, 
the  first  day  of  January  and  the  first  day  of  April  of  each  year,,  to 
all  hedge  or  live  fences  along  the  highways  in  their  road  distric 
there  shall  be  any  hedge  or  live  fences  along  such  highways  which 
been  cut  and  trimmed  down  to  the  height  of  not  to  exceed  five  f 
last  calendar  year,  immediately  preceding  the  first  day  of  Janu 
shall  give  the  owner  or  owners  thereof  written  notice  to  cut  or 
hedge  or  live  fence  and  to  burn  the  brush  trimmed  therefrom;  su 
to  be  served  by  reading  the  same  to  said  owner  or  owners,  or  by 
copy  of  the  same  at  his  or  their  usual  place  of  residence:  JProv 
if  said  owner  or  owners  thereof  be  not  residents  of  the  townsh 
such  hedge  or  live  fence  is  located  said  notice  shall  be  served  u] 
their  agent  or  tenant,  if  there  be  any  residing  in  said  township;  an 
be  no  agent  or  tenant  of  said  owner  or  owners  in  said  township 
notice  shall  be  served  by  mailing  a  copy  of  same  to  said  owner  < 
directed  to  his  or  their  last  known  post  office;  and,  if  such  owner  < 
their  agents  or  tenants,  do  not  proceed  to  cut  and  trim  such  fences 
the  brush  trimmed  therefrom  within  ten  days  thereafter,  in  th 
heretofore  provided,  then,  such  supervisor  or  gravel  road  supei 
shall  immediately  cause  such  fences  to  be  cut  and  trimmed  dc 
height  of  not  to  exceed  f^ve  feet  and  burn  the  brush  trimmed  I 
and,  such  supervisor  or  gravel  road  superintendent  shall  recover 
ses  incurred  in  cutting  and  trimming  such  hedge  or  live  fences  1 
ing  the  brush  trimmed  therefrom  by  suit  against  the  owner  or 
the  lands  on  which  such  hedge  or  live  fence  is  situated  before  any 
the  peace  of  the  township  in  which  such  hedges  are  situated,  or 
bring  suit  in  the  circuit  or  superior  court  of  the  county  in  which  si 
or  live  fence  is  situated,  to  collect  such  expenses  and  any  judgm 
covered  shall  be  without  relief  from  valuation  or  appraisement  h 

8072.  Prosecution  —  Recovery  of  attorney  fee.  §  3.  It 
made  the  duty  of  the  prosecuting  attorney  to  prosecute  such  s 
name  of  the  state  of  Indiana,  on  relation  of  such  supervisor  or  gi 
superintendent;  for  which  service  the  prosecuting  attorney  shall 
fee  of  ten  dollars,  to  be  collected  as  a  part  of  the  costs  of  such  si 
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8073.  Officers'  neglect  §  4.  Any  road  supervisor  or  gravel  road 
superintendent  who  shall  fail  or  neglect  to  perform  his  duties  as  laid  down 
in  this  act  shall  be  fined  not  more  than  twenty-five  dollars  or  less  than  five 
dollars. 

8074.  Repealing  clause.  §  5.  All  laws  or  parts  of  laws  conflicting 
herewith  are  hereby  repealed 

ARTICLE  7  — CONSTRUCTION  AND  REPAIRS. 

stc. 


SBC. 

6075.  Supervisor,  election  of  —  Term—  Pay  — 

District 

S076.  Emergency. 

8077.  Soldiers  —  Road  labor. 

8078.  Emergency. 

€079.  Road  labor — Substitutes. 


Emergency. 
8081.    Road  ussr  —  Traction  engines. 
8083.    Engineer's  duty. 

8083.  Violation  of  act. 

8084.  Emergency. 


An  Act  to  amend  section  one  (i) "of  an  act  approved  April  13, 1885,  entitled  an  act  to  amend  sections  one, 
six,  nineteen,  twenty  and  thirty-four  of  an  act  entitled  an  act  concerning  highways,  and  supervisors 
thereof,  approved  March  a, 1883,  and  declaring  an  emergency.    [Approved  and  in  force  March  6, 

X891;   S.,  189I,  p.  9QX. 

8075.*  [5604!  Supervisor,  election  of—  Term  —  Compensation 
—  Road  district  changes.  Sec.  i.  Be  it  enacted  by  t/ie  General  Assem- 
bly of  the  State  of  Indiana,  That  section  one  of  said  act,  approved  April  13, 
1885,  entitled  an  act  to  amend  sections  one,  six,  nineteen,  twenty  and  thirty-, 
four  of  an  act  entitled  an  act  concerning  highways,  and  the  supervisors 
thereof,  be  and  the  same  is  hereby  amended  to  read  as  follows,  to  wit :  Sec- 
tion 1.  That  the  qualified  voters  in  each  township  of  the  several  counties 
in  this  state  shall  elect  a  supervisor  in  each  of  the  road  districts  in  their  re- 
spective townships  at  the  election  held  for  electing  township  officers,  who 
shall  hold  his  office  for  four  years  thereafter.  Each  supervisor  shall  re- 
ceive the  sum  of  one  dollar  and  fifty  cents  per  day  for  all  necessary  service, 
to  be  paid  out  of  the  township  treasury,  not  exceeding  thirty  days  in  any 
one  year,  and  one  dollar  per  day  for  a  team,  not  exceeding  ten  days,  to  be 
paid  out  of  the  township  treasury,  but  before  receiving  the  same  he  shall 
file  his  sworn  statement  with  the  trustee,  which  statement  shall  specify  the 
days  and  dates  on  which  said  services  were  performed:  Provided,  such  su- 
pervisor shall  not  be  entitled  to  charge  or  receive  any  compensation  what- 
ever, for  a  number  of  days  equal  to  that  required  and  employed  by  other 
persons  of  his  road  district  liable  to  work  on  highways.  Upon  the  taking 
effect  of  this  act,  if  deemed  necessary  by  any  trustee  of  any  township,  such 
trustee  shall  divide  his  township  in  to  suitable  road  districts,  and  if  any  ad- 
ditional road  districts  shall  be  created,  he  shall  appoint  supervisors  there- 
for, to  hold  their  offices  until  their  successors  are  elected  and  qualified;  and 
whenever  such  trustee  may  deem  it  necessary,  he  may  make  any  change  in 
such  road  districts  that  may  subserve  public  interest:  Provided,  however, 
that  such  change  of  the  existing  boundaries  of  road  districts  shall  not  be 
made  except  upon  the  petition  of  six  householders  and  freeholders  living  in 
the  immediate  vicinity  of  the  change  proposed  to  be  made,  and  on  dividing 
his  township  in  to  road  districts,  or  when  any  change  is  made  there,  such 
trustees  shall  re-record  a  plat  thereof  in  the  highway  record  of  his  town- 
ship, which  shall  distinctly  show  the  roads  and  parts  of  roads  belonging  to 
each  road  district. 

•S*e  Chap.  56,  art.  3,  "Township  Elections." 
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8076.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore  the  same  shall  take  effect  and  be  in 
force  from  and  after  its  passage. 

An  Act  exeaottaf  honorably  disohaqred  Union  soldiers  and  sailors  from  work  oa  the  public  highways, 
and  declaring  an  emergency.    [Approved  and  in  force  March  4, 1891;  S*,  xtax,  p.  j*. 

8077.  Roads  —  Exemption  from  labor  on.  Sec.  i.  Beit  enacted 
4y  the  General  Assembly  of  the  State  of  Indiana,  That  no  person  who  served 
in  the  Union  army  or  navy  daring  the  war  of  the  rebellion  and  who  was 
honorably  discharged  therefrom  shall  be  required  to  labor  on  the  public 
highways  of  this  state. 

8078.  Emergency.  §  2.  Whereas,  an  emergency  is  declared  for  the 
immediate  taking  effect  of  this  act,  therefore  the  same  shall  be  in  force  from 
and  after  its  passage. 

An  Act  to  amend  section  xa  of  an  act  entitled  "An  act  concerning  highways  ami -supervisors  thereof,** 
and  declaring  an  emergency.    [Approved  and  in  force  March  9,  1889;  S.,  1889,  p.  990. 

8079.  [5075]  Roads  —  Labor  and  substitutes  on.  Ssc.  i.  Beit 
enacted  by  the  General  Assembly  of  the  State  of  Indiana^  That  section  twelve 
(12)  of  an  act  entitled  an  act  concerning  highways  and  supervisors  thereof, 
of  the  acts  of  the  general  assembly  of  1883,  in  force  March  2,  1883,  be 
and  the  same  is  hereby  amended  to  read  as  follows:  Section  12.  Any  per- 
son liable  to  perform  labor  on  the  public  highways,  when  notified  for  such 
purpose,  may  appear  in  person  or  by  an  able  bodied  substitute,  and  the 
person  or  substitute  so  appearing  shall  actually  work  eight  (8)  hours  each 
day,  under  penalty  of  twenty-five  cents  for  every  hour  such  person  or  sub- 
stitute shall  be  in  default,  to  be  deducted  by  the  supervisor  from  the  price 
of  the  dayjs  labor. 

8080.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  it  shall  be  in  force  from  and  after  its  passage. 

An  Act  to  make  it  unlawful  for  any  person  or  any  owner  of  any  traction  or  road  engine  to  run  the  same, 
or  use  the  said  engine,  upon  the  public  highway,  street  or  alley  of  any  incorporated  town  or  city  in 
violation  of  this  act  and  fixing  penalties  for  the  violation  of  this  act.  [Approved  and  in  force  March 
11, 1889;  S.,  1889,  P*  4a8« 

8081.  Unlawful  user.  Sec.  i.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Indiana,  That  any  person  or  owner  of  a  traction  or  road 
engine,  shall,  while  using  the  said  engine  on  any  public  highway,  street  or 
alley  of  any  incorporated  town  or  city,  send  some  person  in  advance  of  said 
engine,  not  less  than  fifty  yards  to  warn  all  persons  approaching,  who  are 
in  charge  of  a  horse,  team  or  teams,  of  their  proximity  to  such  engine. 

8082.  Engineer's  duty —  Signals.  §  2.  And  it  shall  be  the  duty  of 
the  engineer  in  charge  of  said  engine  or  the  owner  thereof,  upon  the  ap- 
proach of  said  horse,  team  or  teams,  to  drive  said  engine  to  one  side  of  the 
road  or  street  when  practicable,  and  to  stop  said  engine  until  said  horse, 
team  or  teams,  have  passed  said  engine,  and  the  whistle  of  said  engine  shall 
not  be  sounded  while  said  horse,  team  or  teams  are  passing. 

8083.  Violation  of  act  —  Misdemeanor.  §  3.  Any  person  or  per- 
sons violating  any  provision  of  this  act,  shall  be  deemed  to  be  guilty  of  a 
misdemeanor  and,  upon  conviction  thereof,  shall  be  fined  in  any  sum  not 
less  than  five  dollars,  and  not  exceeding  fifty  dollars. 

8084.  Emergency.  §  4.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  the  same  shall  be  in  force  from  and  after  its 
'passage. 
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ARTICLE  8  — FREE  TURNPIKE  ROADS. 


8085.  Road  for  bridge,  length. 

8086.  Engineer's  duty. 

8087.  Viewers'  report  —  Estimate. 

8088.  Report  filed,  notice. 
80S9.  Construction,  when. 

8090.  Report  amendable. 

8091.  Remonstrance. 
8093.  Superintendence. 

8093.  Superintendent  —  Bonds  —  Bids. 

8094.  Repairs. 

8095.  Material,  contract  —  Appeal. 

8096.  Appeals,  generally. 

8097.  Informalities  etc.  on  appeal. 

8098.  Compensation. 

8099.  Roads  free. 

8100.  Emergency. 

8101.  Viewers'  report. 
8ioa.  Emergency. 

8103.  Assessments,  cancellation  of. 

8104.  Emergency. 

8105.  Toll  roads,  purchase  of. 

8106.  Two  or  more,  purchase  of. 

8107.  Deeds  —  Bonds. 

8108.  Bonds,  delivery  of. 

8109.  Special  tax  —  Cost,  division  of. 

8 1 10.  Roads  free. 

81  ix.  Employes'  compensation. 

8x13.  Repealing  clause. 


SRC. 

8x13.  Emergency. 

81x4.  Free  gravel  roads,  construction. 

8x15.  Petition  —  Joint  session  of  boards. 

81x6.  Notice  of  filing. 

81 17.  Viewers  —  Surveyor  —  Damages  and  ben- 

efits. 

8118.  Viewers'  report. 
8x19.  Auditor's  notice. 
8i3o.  Record  of  proceeding. 
8i3t.  Viewers'  report  amendable. 
8x33.  Remonstrance,  causes  for. 

8133.  Assessments,  lien  of. 

8134.  Engineer  —  Bond  —  Contracts. 

8135.  Superintendent  —  Bond  —  Contract. 

8136.  Bonds  —  Cost,  division  of. 

8137.  Completion,  certificate  —  Repair. 

8138.  Material  —  Contract  —  Appraisement. 

8139.  Appeal,  right  of. 
8x30.  Error  not  available. 
8x31.  Employes'  compensation. 
8133.  Board's  failure  to  perform. 
8133.  Road  free. 

8x34.  Record  of  proceedings. 

8135.  Gravel  road  tax  —  Deficit. 

8136.  Levy,  when. 

8137.  Tax  payers'  appeal. 

8138.  Excess  collected  —  Surplus 
8x39.  Emergency. 


An  Act  to  amend  section  three  (3)  of  an  act  entitled  "An  act  to  authorize  boards  of  county  commis- 
sioners to  construct  free  turnpikes  in  certain  cases,  instead  of  county  bridges,  and  to  authorize  boards, 
of  county  commissioners  to  construct  and  pay  for  bridges  built  in  the  corporate  limits  of  towns  and 
cities,"  approved  March  7,  1885,  and  adding  supplementary  sections  thereto,  authorizing  boards  of 
county  commissioners  to  appoint  viewers  to  lay  out  such  pikes  and  assess  damages  and  fixing  the 
manner  of  assessing  damages  and  constructing  such  pikes  and  authorizing  remonstrators  to  appeal 
to  the  circuit  court  and  declaring  an  emergency.  [Approved  and  in  force  March  6,  1889;  S.,  1889, 
p.  151. 

8085.  [5114b]  Road  — Limit  as  to  length  —  Route.    Sec  i.  Be 

it  enacted  by  the  General  Assembly  of  the  State  of  Indiana y  That  section  three 
(3)  of  the  above  entitled  act  be  amended  to  read  as  follows:  Section  three 
(3).  The  length  of* such  pike  shall  not  exceed  five  miles,  and  the  costs  of 
such  pike  shall  not  exceed  the  costs  of  such  bridge  or  the  repairing  of  the 
same.  Such  pikes  shall  be  built  over  the  route  deemed  most  practicable, 
and  the  commissioners  are  empowered  to  construct  such  pikes  on  and  along 
any  county  or  state  road,  and  to  enter  upon  any  land  and  condemn  and 
take  so  much  thereof  as  is  necessary  for  the  construction  of  such  pikes, 

8086.  Engineer,  appointment  of — Viewers' oath  —  Meeting — 
Assessment  of  damages.  §  2.  The  commissioners  shall  appoint  a  com- 
petent engineer  or  surveyor  and,  from  the  citizens  of  their  county,  three  dis- 
interested freeholders  as  jviewers,  who  shall  proceed  on  a  day  named  by  the 
commissioners  to  examine,  view  and  lay  out  said  pike  over  the  route  deemed 
most  practicable,  or  widen  and  straighten  any  county  or  state  road  for  the 
location  of  such  pike.  The  auditor  of  the  county  shall  notify  said  viewers 
of  their  appointment,  and  of  the  time  and  place  they  shall  meet;  they  shall 
meet  accordingly,  and  take  and  subscribe  an  oath  or  affirmation  to  faith- 
fully and  impartially  discharge  the  duties  of  their  trust ;  and,  if  they  deem 
it  necessary,  they  may  take  to  their  assistance  one  person  as  marker  and 
two  chain  carriers;  they  shall  mark  and  lay  out  such  pike,  or  widen  and 
straighten  such  road,  and  determine  the  manner  in  which  the  same  shall 
be  done,  and  assess  the  damages,  if  any,  sustained  by  any  person  or  per- 
sons through  whose  lands  said  pike  shall  be  built ;  and  they  shall  make  an 
estimate  of  the  costs  of  such  pike,  and  shall  make  their  report  to  the  corn- 
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missioners  on  or  before  the  day  named  for  them  to  report,  which  report 
shall  be  filed  with  the  auditor  of  the  county. 

8087.  Viewers'  report  —  Estimate  of  costs  etc.  §  3.  The  report  of 
the  viewers  and  engineer  shall  show  the  beginning,  course,  width,  terminus 
of  such  pike,  the  quantity  of  gravel  or  stone,  and  the  kind  of  bridges  or  cul- 
verts to  be  used  for  the  construction  of  such  pike,  and  through  whose  lands 
the  same  is  located;  the  report  shall  include  all  plats,  profiles,  and  specifica- 
tions, and  give  a  description  of  the  proposed  work,  as  to  the  drains  and 
grade,  and  damages  claimed,  and  by  whom,  the  amount  assessed  to  each 
claimant,  if  any,  and  through  whose  land  said  pike  is  located;  also,  the 
estimated  cost. of  such  pike;  the  plats,  profiles  and  specifications  need  not 
be  copied  in  to  such  report,  but  shall  be  referred  to  by  exhibits,  which  ex- 
hibits shall  be  so  marked  that  they  may  be  identified,  and  shall  be  retained 
by  the  auditor  in  his  office. 

8088.  Notice  of  report  filed.  §  4.  As  soon  as  such  report  is  filed  with 
the  auditor,  he  shall  give  notice  of  the  filing  of  the  same  by  publication,  for 
two  weeks  successively,  in  some  weekly  newspaper  of  general  circulation 
published  in  the  county  where  said  pike  is  located;  or,  if  there  is  no  paper 
published  in  such  county,  then  he  shall  give  notice  by  posting  up  written 
or  printed  notices  in  five  of  the  most  public  places  in  such  county,  which 
notices  shall  contain  a  copy  of  the  report  of  viewers,  excepting  the  plati  pro- 
files and  specifications,  and  shall  state  the  time  when  said  report  will  be 
heard. 

8089.  Building  ordered,  when.  §  5.  At  the  time  fixed  for  the  hear- 
ing of  said  report,  the  commissioners  shall  proceed  to  hear  the  same,  and  if 
they  find  that  sections  two  (2),  three  (3)  and  four  (4)  have  been  complied 
with,  and  that  the  estimate  costs  of  such  pike  do  not  exceed  the  estimate 
costs  of  such  bridge,  they  shall  make  an  order  that  said  pike  be  built,  which 
order  shall  state  the  beginning,  course,  width  and  terminus  of  the  same,  and 
the  damages,  if  any,  awarded  to  any  person,  and  that  it  shall  be  constructed 
according  to  the  plat,  profiles  and  specifications  of  said  viewers  and  en- 
gineer, as  shown  by  their  report ;  but  such  plat,  profiles  and  specifications 
need  not  be  copied  into  such  order. 

8090.  Report  amendable.  §  6.  The  commissioners  shall  have  power 
to  permit  amendments  to  be  made  to  the  report  of  viewers,  to  extend  the 
time  for  them  to  make  their  report,  to  change  the  time  of  their  meeting,  and 
to  continue  the  hearing  of  said  report,  from  time  to  time,  so  as  to  subserve 
the  ends  of  justice. 

8091.  Remonstrance  — Damages  — Trial.  §7.  On  or  before  the 
day  fixed  for  the  hearing  of  the  report  of  the  viewers,  any  person  who  is 
legally  interested  in  the  matter  may  remonstrate  against  said  report,  which 
remonstrance  shall  be  written  and  verified  by  affidavit  and  may  be  for  the 
following  causes,  viz.:  First;  that  said  remonstrant  or  remonstrants  will  be 
damaged  by  the  location  of  such  pike,  and  that  no  damages  have  been 
awarded  them  or  either  of  them.  Second;  that  the  damages  assessed  and 
awarded  are  too  small.  If  more  than  one  person  remonstrates,  the  remon- 
strances shall  be  consolidated  and  tried  together,  and  the  report  of  viewers 
shall  be  prima  facie  evidence  of  the  facts  therein  contained.  The  commis- 
sioners shall  try  the  issues  formed  by  such  remonstrances,  and  if  they  find 
that  sufficient  damages  have  been  awarded  to  such  remonstrants  they  shall 
order  the  same  to  be  paid,  and  that  the  remonstrating  party  pay  all  costs 
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occasioned  by  such  proceedings,  and  if  the  remonstrant  does  not  increase 
the  damages  assessed  him  by  the  viewers  twenty  per  cent  he  shall  pay  the 
costs  occasioned  by  such  remonstrance. 

8092.  Superintendence  of  Work.  §  8.  After  such  pike  and  improve- 
ment has  been  ordered  to  be  made,  and  assessments,  if  any,  confirmed,  the 
board  of  commissioners  shall  appoint  some  competent  person  of  the  county 
to  superintend  the  construction  of  the  work,  who,  before  entering  upon  the 
duties  of  his  trust,  shall  take  an  oath  or  affirmation  to  honestly,  faithfully 
and  impartially  discharge  the  duties  of  such  trust,  and  execute  a  bond  pay- 
able to  the  state  of  Indiana,  for  the  use  of  the  parties  interested  therein,  in 
such  sum  as  such  board  may  direct,  with  freehold  sureties,  conditioned  for 
the  faithful  performance  of  the  duties  of  such  superintendent,  which  bond 
must  be  approved  by  the  board  of  commissioners.  Suit  may  be  brought  on 
said  bond  by  any  person  or  corporation  aggrieved  and  any  judgment  ren- 
dered on  such  bond  shall  be  without  relief  from  valuation  or  appraisement 
laws. 

8093.  Superintendent's  duties  —  Bond  —  Bids.  §  9.  It  shall  be 
the  duty  of  the  superintendent  to  construct  such  pike  as  ordered  by  said 
commissioners,  in  accordance  with  such  plan  and  specification  on  file  in  the 
auditor's  office.  He  shall  let  the  contract  for  the  construction  of  the  work 
in  sections  of  not  less  than  one-half  mile,  and  to  the  lpwest  and  best  bidder. 
Said  bid  shall  be  accompanied  by  a  bond  with  freehold  sureties  to  the  state 
of  Indiana,  for  the  proper  performance  of  his  contract  within  the  time  and 
manner  described.  Said  bond  shall  not  exceed  the  estimate  cost  of  the 
pike.  The  superintendent  shall  give  notice  of  the  time  and  place  |he  con- 
tract will  be  let,  by  publication  for  three  successive  weeks,  next  prior  to 
such  letting,  in  some  newspaper  of  general  circulation  in  the  county  where 
such  pifce  is  to  be  located,  and  all  bids  shall  be  sealed  when  filed;  but  no 
bid  shall  be  accepted  which  exceeds  the  estimated  cost,  and  the  superin- 
tendent shall  have  the  right  to  reject  any  or  all  bids.  Suit  may  be  brought 
on  such  bond  by  the  superintendent  for  any  and  all  breaches  thereof;  any 
judgment  rendered  thereon  shall  be  without  relief  from  valuation  or  ap- 
praisement laws.  If  the  person  contracting  to  construct  the  work,  or  any 
part  thereof,  shall  fail  to  perform  the  same  according  to  contract,  the  su- 
perintendent shall  have  the  right  to  re-let  the  same  publicly,  and  deduct 
from  the  contract  price  of  the  original  contract  whatever  sum  the  last  con- 
tract is  in  excess  of  the  original  contract  for  which  excess  he  and  his  sure- 
ties shall  be  liable  on  their  bond. 

8094.  Reparation.  §  10.  When  the  work  is  completed,  the  said  su- 
perintendent shall  certify  the  same  to  the  auditor  of  the  county,  and  it  shall 
be  the  duty  of  the  board  of  commissioners  thereafter  to  provide  for  the  keep- 
ing of  such  road  in  repair,  as  is  now  or  may  be  hereafter  provided  by  law. 

8095.  Contract  for  material  —  Appeal.  §  n.  The  superintendent 
of  any  such  pike  shall  have  power  to  contract  for  and  purchase  such  stone, 
gravel  or  any  other  material  as  may  be  necessary  for  the  construction  of 
such  pike;  and  if  the  superintendent  and  the  owner  of  such  stone,  gravel 
or  other  material  can  not  agree  on  a  price  deemed  fair  and  reasonable,  the 
superintendent  shall  apply  to  the  judge  of  the  circuit  court  of  the  county 
to  appoint  appraisers  to  assess  the  value  of  such  stone,  gravel  or  other  ma- 
terial, and  on  the  filing  of  such  application,  it  shall  be  the  duty  of  the  cir- 
cuit judge  to  appoint  three  disinterested  freeholders,  who,  after  being  duly 
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sworn  to  impartially  assess  the  value  of  said  material,  or  any  part  of  the 
same,  shall  enter  upon  the  premises  of  the  owner  or  owners  of  said  material 
and  assess  the  value  thereof,  within  three  days  after  their  appointment. 
They  shall  also  assess  the  damages  that  may  accrue  to  the  owner  of  said 
material  by  the  removing  of  the  same  through  the  premises,  if  any.  The 
appraisers  shall  immediately  report  their  appraisement  to  the  court ;  there- 
upon such  contractor  shall  have  the  right  to  enter  upon  the  lands  of  such 
owner,  and  remove  the  same,  or  so  much  thereof  as  may  be  necessary  to 
make  such  pike.  An  appeal  from  the  decision  of  the  appraisers  may  be 
taken  to  the  circuit  court,  if  taken  in  ten  days  after  the  report  of  ap- 
praisers has  been  filed  in  said  court,  but  such  appeal  shall  not  prevent  the 
immediate  entry  upon  the  premises  by  such  contractor  for  the  purpose  of 
taking  and  removing  such  material.  Such  appeal  may  be  taken  by  either 
party  executing  bond  in  double  the  amount  of  the  appraisement  and  by 
filing  the  same  in  the  office  of  the  clerk  of  said  court,  which  bond  shall  be 
approved  by  such  clerk.  And  if  the  award*  or  appraisement  is  not  reduced 
ten  per  cent,  the  appellant  shall  pay  the  cost. 

8096.  Appeals  generally.  §  12.  Any  person  who  has  appeared  and 
filed  remonstrances  before  the  board  of  commissioners  shall  be  allowed  an 
appeal  to  the  circuit  court  in  like  manner  as  appeals  are  now  allowed  to  be 
taken  from  the  board  of  commissioners  to  the  circuit  court,  and  the  only 
questions  that  shall  be  tried  in  the  circuit  court  shall  be  the  questions  raised 
before  such  board  on  such  remonstrance,  which  questions  shall  be  tried  by 
the  court  or  by  jury.  On  such  trial  the  report  of  viewers  shall  be  prima 
facie  evidence  of  the  facts  contained  therein. 

8097.  Informalities  etc.  on  appeal.  §  13.  No  person  shall  be  al- 
lowed to  take  advantage  of  any  error  committed  in  any  proceedings  to  lay 
out,  construct  or  improve  any  pike  under  and  by  virtue  of  this  act,  nor  of 
any  error  committed  by  the  board  of  commissioners,  or  by  the  county  au- 
ditor, surveyor,  engineer,  or  any  other  person  in  the  proceedings  to  lay  out 
and  construct  such  pike,  nor  of  any  error  or  informality  or  defect  appear- 
ing in  the  record  of  such  proceedings,  unless  the  party  complaining  is  af- 
fected thereby. 

8098.  Compensation.  §  14.  The  compensation  of  persons  employed 
under  this  act  shall  not  exceed  two  dollars  per  day  for  viewers,  chain  car- 
riers and  one  marker,  including  actual  expenses,  except  board,  for  each  day 
actually  employed.  The  surveyor  or  engineer  shall  not  receive  to  exceed 
four  dollars  per  day  for  days  actually  employed  in  the  discharge  of  his 
duties.  The  auditor  shall  receive  for  his  services,  for  each  one  hundred 
words  (five  figures  counting  as  one  word),  the  sum  of  eight  (8)  cents,  to  be 
paid  out  of  the  proper  gravel  road  or  turnpike  fund. 

8099.  Roads  to  be  free.  §  15.  All  roads  built  under  the  provisions 
of  this  act  shall  be  free  of  toll. 

8100.  Emergency.  §16.  An  emergency  existing  for  the  immediate 
taking  effect  of  this  act,  therefore  the  same  shall  be  in  force  from  and  after 
its  passage. 

An  Act  to  amend  section  4  of  an  act  concerning  gravel  and  macadamized  roads,  approved  April  8, 1885, 
and  declaring  an  emergency.    [Approved  and  in  force  March  7, 1891;  SM  1891,  p.  330. 

8101.  [5114111  Viewers'  report  —  Notice  of  filing.  Sec.  t.  Beit 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  section  4  of 
the  above  entitled  act  be  amended  to  read  as  follows:     Section  4.  As  soon 
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as  such  report  is  filed  with  the  auditor,  it  shall  be  his  duty  to  give  notice  of 
the  filing  thereof  by  publication  for  three  successive  weeks  in  some  weekly 
newspaper  published  in  the  county  where  the  improvement  is  to  be  made, 
and  state  therein  the  time  set  for  the  hearing  thereof. 

8102.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore  the  same  shall  be  in  force  from  and 
after  its  passage. 

An  Act  to  enable  land  owners  to  cancel  assessments  made  upon  real  estate  by  virtue  of  an  act  of  the 
general  assembly  appro ved  April  8,  1885,  entitled  an  act  concerning  gravel  and  macadamized  roads, 
and  declaring  an  emergency.    [Approved  and  in  force  March  9, 1891;  S.,  1891,  p.  388.* 

8103.  Cancellation  of  assessments  —  Affidavit  of  payment  — 
Satisfaction,  entry  of.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Indiana,  That  the  auditors  of  the  several  counties  in  this  state 
are  hereby  authorized,  empowered  and  directed  to  credit,  cancel,  and  fully 
satisfy  of  record  any  and  all  assessments  made  upon  real  estate  under  and 
by  virtue  of  an  act  of  the  general  assembly  of  the  state  of  Indiana,  entitled  an 
act  concerning  gravel  and  macadamized  roads,  approved  April  eighth  (8th), 
1885,  in  the  following  cases:  When  any  land  owner  or  owners  shall  present 
to  the  auditor  of  the  county  wherein  his,  her  or  their  land  is  situate  the 
certificate  of  assessment  against  his,  her  or  their  land,  together  with  the 
affidavit  of  a  reputable  resident  citizen  of  such  county,  setting  forth  that 
such  certificate  has  been  fully  paid  to  the  holder  or  owner  thereof,  together 
with  all  interest  thereon,  the  auditor  of  such  county  shall  receive  such  cer- 
tificate, together  with  the  affidavit  and  file  the  same  in  his  office,  and  enter 
satisfaction  of  such  assessment  upon  the  records  containing  the  same  by 
writing  the  words,  "  fully  paid,  and  I  hereby  satisfy  the  same  of  record," 
and  his  official  signature,  which  statement  and  official  signature  shall  be 
conclusive  evidence  of  such  payment  as  between  third  or  innocent  parties.* 

8104.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act,  therefore  the  same  shall  be  in  full  force 
and  effect  from  and  after  its  passage. 

An  Act  concerning  the  purchase  of  toll  roads  and  providing  for  the  maintenance  of  the  same,  as  free 
gravel  roads,  and  declaring  an  emergency.     [Approved  and  in  force  March  8, 1889;  S.,  1889,  p.  376. 

8105.  Toll  roads,  purchase  of  —  Petition  —  Notice —Appraisal 
—  Election.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Indiana,  That  the  county  commissioners  of  any  county  of  this  state,  when 
petitioned  therefor  by  fifty  (50)  freeholders,  citizens  of  any  township  or 
townships  in  such  county  where  said  toll  road  is  located,  shall  submit  to 
the  voters  of  said  township  or  townships  in  such  county  through  which 
such  road  may  pass,  at  any  regular  spring  or  fall  election,  or  at  any  special 
election  which  may  be  called  by  the  board  of  commissioners  when  no  fall 
or  spring  election  is  near  at  hand,  giving  at  least  twenty  days'  notice  in  a 
newspaper  of  general  circulation  published  in  said  county,  if  there  be  any, 
and  by  posting  up  written  or  printed  notices  thereof  (which  posted  notices 
shall  be  sufficient  in  counties  where  no  newspaper  is  published)  at  each 
voting  place  in  said  township  or  townships,  the  question  of  purchasing 
turnpikes  or  toll  roads  in  said  township  or  townships  in  such  county.  At 
such  election  each  voter  who  is  in  favor  of  such  purchase  shall  inscribe  on 
his  ballot,  "  purchase  of  toll  roads  —  yes,"  and  each  voter  opposed  thereto 
shall  inscribe  on  his  ballot,  "purchase  of  toll  roads  —  no."      The  vote  on 
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said  question  shall  be  certified  by  the  proper  officers  of  said  election  to  the 
county  commissioners,  and  if  at  any  such  election  a  majority  of  those  vot- 
ing on  said  question  are  in  favor  of  said  purchase,  the  commissioners  shall 
make  said  purchase,  but  not  otherwise :  And,  provided,  further,  that  after 
said  petition  has  been  so  filed  by  the  fifty  freeholders  as  aforesaid,  and  be- 
fore the  election  upon  such  question  shall  be  advertised,  it  shall  be  the 
duty  of  such  board  of  commissioners  to  appoint  a  surveyor  or  engineer  of 
such  county  and  two  disinterested  freeholders  of  the  county  as  viewers, 
one  appointed  by  said  board  and  one  by  said  company,  to  view  such  pike 
or  pikes  and  determine  the  consideration  to  be  paid  therefor,  which  con- 
sideration shall  be  published  and  posted  as  a  part  of  the  aforesaid  notices 
of  election ;  and  if  such  board  of  commissioners  shall  find  the  considera- 
tion to  be  paid  for  such  pike  roads,  in  their  judgment,  reasonable,  they  shall 
submit  to  the  owners  of  the  toll  road  or  roads  a  proposition  for  the  purchase 
of  the  same  at  a  price  not  to  exceed  such  appraisal,  and  if  such  proposition 
be  accepted  the  said  commissioners  shall  thereupon  purchase  and  take  con- 
veyances thereof  as  provided  in  this  act:  And,  provided,  further,  that  if  said 
commissioners  deem  said  appraisal  too  high,  then  they  shall  not  be  com- 
pelled to  proceed  with  such  election  and  purchase. 

8106.  Purchase  of  two  or  more  roads.  §  2.  If  two  or  more  peti- 
tions for  the  purchase  of  turnpikes  or  gravel  roads  in  the  same  township  or 
townships  be  pending  before  the  board  at  the  same  time,  they  shall  be  voted 
on  at  the  same  election,  and  the  ballots  shall  designate  each  road  separately, 
and  the  same  notice  shall  contain  notices  of  all  propositions  to  be  voted  on 
at  the  same  election. 

8107.  Deeds  —  Bonds  —  Interest.  §  3.  Upon  the  order  for  the  pur- 
chase of  such  road  or  section  thereof  being  made  by  the  board  the  company 
shall  execute  and  deliver  to  the  board  of  commissioners  a  written  deed,  un- 
der the  seal  of  said  company,  conveying  to  such  board  the  road  or  section 
thereof  described  in  such  petition,  including  bridges  on  the  line  thereof, 
and  thereupon  the  board  may  issue  to  such  company  the  bonds  of  the 
county,  payable  in  instalments  or  at  annual  intervals,  not  exceeding  in  all 
the  period  of  five  years,  bearing  interest  at  the  rate  not  to  exceed  six  per 
cent,  per  annum,  payable  annually,  and  such  bonds  and  the  interest  thereon 
shall  be  paid  in  such  instalments  as  the  board  may  deem  best. 

8108.  Bonds,  delivery  of.  §  4.  No  bonds  shall  be  delivered  to  any 
company  under  this  act  until  the  debts  of  such  company  shall  be  paid,  or 
the  creditors  thereof  shall  file  with  the  board  a  stipulation  agreeing  to  ac- 
cept bonds  in  lieu  of  their  debts,  and  in  case  of  a  dispute  as  to  the  amount 
due  any  creditor,  bonds  sufficient  to  pay  the  same  and  all  costs  shall  be 
withheld  by  the  board  until  the  same  is  finally  settled  and  paid. 

8109.  Special  tax  —  Division  of  cost.  §  5.  For  the  purpose  of  rais- 
ing the  money  necessary  to  meet  said  bonds  and  the  interest  thereon,  the 
board  of  commissioners  shall  annually  thereafter,  at  the  time  the  general 
tax  levy  is  made,  levy  a  special  tax  upon  the  property  of  the  township  or 
townships  voting  for  such  purchase  in  such  manner  as  to  meet  the  princi- 
pal and  interest  of  said  bonds,  and  such  tax  shall  be  collected  as  other  taxes, 
and  shall  be  applied  to  the  payment  of  said  bonds  and  interest.  If  the  road 
or  section  thereof  so  purchased  runs  into  or  through  two  or  more  town- 
ships the  amount  paid  therefor  shall  be  divided  and  charged  upon  the  prop- 
erty in  such  townships  in  proportion  to  the  assessed  value  of  the  road  or 
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section  thereof  purchased  in  such  townships,  and  said  special  tax  shall  be 
levied  accordingly:  Provided,  however,  that  all  lands  which  shall  have  been 
assessed  for  the  purpose  of  constructing  free  gravel  roads  under  the  laws  of 
this  state  shall  be  exempt  from  taxation  under  this  act  until  all  the  other 
land  in  the  township  shall  have  been  assessed  under  this  act  an  amount 
equal  to  such  assessment  for  the  construction  of  free  gravel  roads. 

8110.  Roads  to  be  free.  §  6.  All  roads  purchased  under  this  act 
shall  become  free  of  toll,  and  shall  be  kept  in  repair  the  same  as  roads 
constructed  under  the  free  gravel  road  laws  of  the  state. 

81 1 1.  Compensation  of  employes.  §  7.  The  compensation  of  per- 
sons employed  under  the  act  concerning  the  purchase  of  toll  roads  shall  be, 
as  to  appraisers,  chain  carriers,  rod  men  and  one  marker,  not  to  exceed  two 
dollars  per  day,  and  actual  expenses  for  time  actually  employed,  and  the 
surveyor  or  engineer  so  Employed  shall  not  exceed  three  dollars  and  fifty 
cents  per  day  for  each  day  actually  employed  in  the  discharge  of  his  duty,, 
all  of  said  expenses  to  be  paid  out  of  the  gravel  road  repair  fund  of  said 
county,  if  not  otherwise  provided  for  by  the  board  of  commissioners. 

8l  12.  Repealing  clause.  §  8.  All  laws  conflicting  with  the  provisions 
of  this  act  are  hereby  repealed. 

81 13.  Emergency.  §  9.  Whereas,  an  emergency  is  hereby  declared  to 
exist  for  the  immediate  taking  effect  of  this  act,  therefore  it  shall  be  in  force 
from  and  after  its  passage. 

An  Act  to  authorize  boards  of  county  commissioners  to  construct  free  gravel  roads  on  county  lines, 
authorizing  them  to  issue  bonds  to  raise  the  money  required,  for  that  purpose,  and  providing  for  the 
payment  of  such  bonds,  by  taxing  lands  adjacent  to  such  road.  [Approved  March  n,  1889;  in  force 
May  10,  1889 ;  S.f  1889,  p.  433. 

81 14.  Free  gravel  roads  —  Construction  authorized,  when.  Sec. 
1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana^  That  the 
boards  of  county  commissioners  of  any  two  counties  of  this  state  shall  have 
power,  as  hereinafter  provided,  to  lay  out  and  construct  on  and  along  the 
boundary  line  between  any  two  counties  a  gravel  or  turnpike  road,  or  im- 
prove, by  straightening,  grading,  draining,  graveling,  or  macadamizing,  any- 
state  or  county  road,  or  parts  of  such  roads  running  on  and  along  such  line, 
and  authorizing  them  to  issue  bonds  to  raise  the  money  required  for  that 
purpose,  and  providing  for  the  payment  of  such  bonds  by  taxing  lands  ad- 
jacent  to  such  road. 

81 15.  Petition  —  Joint  session  of  county  boards.  §  2.  That  upon 
the  presentation  to  the  board  of  commissioners  of  the  oldest  of  said  coun- 
ties at  a  regular  or  special  session  thereof  a  petition  stating  the  kind  of  im- 
provement prayed  for,  and  the  commencement  and  terminus  of  the  same  on 
and  along  said  boundary  line  of  such  counties,  signed  by  five  or  more  of 
the  land  holders  in  each  of  the  two  counties  whose  lands  will  be  assessed 
for  the  cost  of  the  improvement  in  each  of  said  counties,  and  the  filing  of 
a  bond  signed  by  two  or  more  responsible  freeholders  to  whom  the  peti- 
tioners shall  be  responsible  pro  rata,  conditioned  for  the  payment  of  the  ex- 
penses of  the  preliminary  survey  and  report  if  the  proposed  improvement 
shall  not  finally  be  ordered.  Said  board  of  commissioners  shall  make  an 
order  of  record  fixing  a  day  to  be  named  in  said  order  when  said  board  of 
commissioners  shall  meet  in  joint  session  at  the  auditor's  office  in  the  county 
where  said  petition  is  presented  to  appoint  viewers  and  surveyor  or  engineer 
to  mark  and  lay  out  such  road;  and  shall  also  direct  in  said  order  that  fif- 
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teen  days'  notice  be  given  by  the  auditor  to  the  boai 
the  county  adjoining  interested  therein  of  the  presen 
and  the  time  and  place  of  such  joint  session. 

8116.  Notice  of  filing.  §  3.  It  shall  be  the  dut 
said  petition  is  filed,  to  give  such  notice  by  transmitt 
said  order  and  petition  to  said  board  of  commissione 
seal  of  said  board. 

81 17.  Viewers  —  Surveyor  —  Chain  carriei 
benefits.  §  4.  After  said  notice  has  been  duly  serv 
boards  of  commissioners  shall,  at  said  time  and  place 
and  by  concurrent  order  appoint  two  disinterested  1 
each  county  and  a  competent  surveyor  or  engineer 
upon  a  day  and  place  to  be  named  by  said  commissio 
lay  out  or  straighten  such  road  or  parts  of  said  roadi 
public  utility  or  convenience  requires,  and  the  cour 
petition  is  presented  shall  notify  said  viewers  of  the 
meeting,  and  they  shall  meet  accordingly,  and  aftei 
formation  to  faithfully  and  impartially  discharge  the  < 
spectively,  shall  take  to  their  assistance  two  suitabh 
riers  and  one  marker,  and  if  said  viewers  find  that  s 
be  of  public  utility  or  convenience,  and  that  the  cost 
and  damages  thereby  will  be  less  than  the  benefits  t< 
miles  of  such  improvement,  they  shall  upon  actua 
within  two  miles  of  the  improvement  apportion  the 
penses  and  damages  upon  all  the  said  lands  within  s 
benefited  accordingly  to  the  benefits  to  be  derived 
said  expenses  to  be  assessed  upon  the  lands  in  one 
half  upon  the  lands  in  the  other  county.  They  shall  1 
if  any,  sustained  by  any  person  or  persons  through 
is  proposed  to  be  laid  out,  straightened  or  improved 
majority  minor  heirs  shall  not  be  counted  for  or  agai 
unless  represented  by  a  legal  guardian,  and  the  actioi 
be  binding  upon  such  minors. 

8118.  Viewers'  report.  §  5.  The  viewers,  as 
formed  the  duties  prescribed  by  the  above  section,  s 
of  their  proceedings,  one  to  each  board,  and  file  the 
of  each  county.  Said  reports  shall  show  the  publi< 
templated  construction  or  improvement,  an  estimat 
penses  of  said  improvement,  the  damages  assessed  t 
land,  and  damages  claimed,  and  by  whom,  and  the 
acres  or  less  tract  of  land,  where  such  exists  and  on 
the  expenses  of  the  same,  and  give  a  description  of 
grade,  drains,  culverts,  kind  of  bridges,  and  improv< 
ment  and  terminus  of  the  road. 

81 19.  Auditor's  notice.  §  6.  As  soon  as  such 
the  auditors,  said  auditors  shall  give  a  joint  notice  i 
of  the  filing  thereof  by  publication  for  three  suc< 
weekly  newspaper  published  therein  where  such  impi 
which  notice  shall  state  a  copy  of  report  of  viewers  is 
office,  and  state  a  time  and  place  for  said  commissi 
session  for  the  hearing  of  said  report. 
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8120.  Record  of  proceeding.  §  7.  At  the  time  fixed  for  the  hearing 
of  the  same,  said  boards  of  commissioners  shall  proceed  to  hear  the  same, 
and  if  they  find  that  sections  2,  3, 4,  5  and  6  of  this  act  have  been  complied 
with,  and  if  they  further  find  that  the  proposed  work  is  of  public  utility  or 
convenience,  and  that  the  benefits  assessed  exceed  the  expenses  and  dam- 
ages, they  shall  enter  upon  their  order  books  a  concurrent  order  that  the 
improvement  be  made  and  affirm  the  assessments  made,  which  order  shall 
state  the  kind  of  improvement  to  be  made,  and  the  width,  commencement 
and  terminus  of  the  same. 

8121.  Viewers'  report  amendable.  §  8.  the  boards  of  commis- 
sioners shall  have  power  to  permit  amendments  to  be  made  to  the  petition 
or  report,  and  extend  the  time  to  the  viewers  to  make  their  report,  and  to 
continue  the  hearing  thereof  from  time  to  time,  and  to  meet  in  joint  session 
at  such  time  and  place,  in  either  county,  as  they  may  deem  best,  and  to  do 
all  other  acts  necessary  and  proper  so  as  to  serve  the  ends  of  justice. 

8122.  Remonstrance,  causes  for  — Proceedings  on.  §  9.  On  or 
before  the  day  fixed  for  the  hearing  of  such  petition  or  report,  the  owner 
of  any  land  affected  by  the  work  proposed  may  remonstrate  against  the 
report,  which  report  shall  be  verified  by  affidavit,  and  may  be  for  any  or 
all  of  the  following  causes: 

First.     That  the  report  of  the  viewers  is  not  according  to  law. 

Second.  That  the  lands  of  the  party  filing  the  remonstrance  are  not  ben- 
efited, or  are  assessed  too  much  as  compared  with  other  lands,  assessed  as 
benefited,  specifying  suph  lands. 

Third.  That  the  lands  of  the  party  filing  the  remonstrance  are  damaged 
or  that  the  damages  assessed  are  inadequate. 

Fourth.  That  it  is  not  practicable  to  accomplish  the  proposed  work 
without  an  expense  exceeding  the  aggregate  benefits. 

Fifth.  That  the  proposed  work  will  not  be  of  public  utility  or 
convenience. 

If  more  than  one  party  remonstrate,  the  same  shall  be  consolidated  and 
tried  together,  and  the  report  of  the  viewers  shall  be  prima  facie  evidence 
of  the  facts  therein  stated.  The  board  of  commissioners  shall  try  the  issues 
of  fact  thus  formed,  and  if  they  find  for  the  remonstrant  or  remonstrants 
upon  the  fourth  or  fifth  causes  for  remonstrance  the  petition  and  report 
shall  be  dismissed  at  the  cost  of  the  petitioners:  Provided,  that  if  donations 
shall  be  made  or  secured  to  the  satisfaction  of  the  board  sufficient  with  the 
assessments  to  exceed  the  expenses  of  the  work  and  damages  allowed,  the 
petition  and  report  shall  not  be  dismissed  for  the  said  fourth  cause  of  re-, 
monstrance,  and  such  donations  are  hereby  authorized  to  be  made.  If  the 
board  find  for  the  remonstrants  upon  the  first,  second  or  third  causes  for 
remonstrance  they  shall  modify/the  assessments  and  equalize  the  same,  and 
assess  the  damages  as  justice  may  require,  and  thus  modified  and  equalized 
it  shall  stand  and  be  adjudged  valid.  The  only  question  or  questions  that 
shall  be  raised  are  those  by  the  remonstrance.  If  the  assessments  on  the 
lands  of'  any  remonstrant  is  not  reduced  twenty  per  cent,  or  the  damages 
claimed  by  any  remonstrant  are  not  increased  twenty  per  cent,  such  re- 
monstrant shall  pay  all  costs  occasioned  by  such  remonstrance;  but  if  such 
assessment  be  reduced  more  than  twenty  per  cent,  or  the  damages  increased 
more  than  twenty  per  cent.,  then  in  such  case  the  remonstrant  shall  recover 
cost  and  the  board  shall  apportion  such  costs  pro  rata  upon  the  lands  as- 
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sessed  for  benefits.     Such  remonstrance  shall  be  he 
the  board  of  commissioners  of  the  county  in  which  sa 

8123.  Lien  of  assessments.  §10.  Such  asses 
by  said  boards  of  commissioners  or  higher  court,  sh 
on  the  real  estate  respectively  assessed  in  the  same 
are,  which  lien  shall  relate  back  and  bind  the  real 
the  time  of  filing  the  petition. 

8124.  Engineer  — Bond  — Contract.  §  n. 
has  been  ordered  and  the  assessments  confirmed, 
sioners  shall  meet  in  joint  session  and  appoint  a  cc 
the  county  where  the  petition  was  first  fiied,-to  supei 
and  completion  of  the  work,  who  shall,  with  approve 
missioners  as  aforesaid,  make  a  contract-  for  the  pei 
and  the  contractor  may  at  once  enter  upon  the  pei 
under  the  superintendence  of  the  engineer  appoinl 
boards  of  commissioners  shall  require  a  bond  fron 
any  sum  they  may  deem  adequate,  with  at  least  on 
each  county,  conditioned  for  the  faithful  performar 
superintendent,  which  bond  must  be  approved  by  t 
missioners. 

8125.  Superintendent  —  Bond  —  Contract. 
duty  of  the  superintendent,  together  with  the  boa 
joint  session,  to  construct  such  gravel  road  as  o 
sioners,  in  accordance  with  such  plan  and  specific 
such  work  in  the  auditors'  offices,  and  shall  let  th 
struction  of  the  work  in  sections  of  not  less  than  o 
est  and  best  bidder,  which  bid  shall  be  accompanies 
cient  freehold  sureties  resident  of  the  state  of  Indi; 
formance  of  such  contract  within  the  time  and  n 
bond  not  to  exceed  the  estimated  cost  of  constructic 
thus  let.  The  superintendent  shall  give  notice  of 
contracts  will  be  let,  by  publication  for  three  succi 
to  such  letting,  in  some  newspaper  of  general  circ 
along  whose  boundary  line  road  such  gravel  road  is 
bids  for  contract  shall  be  sealed  when  filed,  but  n 
which  exceeds  the  estimated  costs  of  construction, 
and  commissioners  shall  have  the  right  to  reject  an 
that  if  there  be  no  papers  published  as  aforesaid,  t 
posting  in  five  public  places  of  each  county  affecte< 

8120.  Issue  of  bonds— Division  of  cost.  §13. 
ing  money  necessary  to  meet  the  expenses  of  said  ii 
of  commissioners  of  the  respective  counties  are  her 
bonds  of  their  counties  respectively,  maturing  at  an 
years,  bearing  interest  of  not  to  exceed  the  rate  of  s 
payable  semi-annually,  which  bonds  shall  not  be  so 
value.  The  expenses  of  such  construction  shall 
tween  the  counties  affected,  and  said  bonds  shall  is 
the  condition  of  affairs  in  them  respectively.  Asses 
shall  be  so  made  as  to  meet  the  payment  of  the  pi 
said  bonds  issued  to  pay  for  this  work  and  ail  costs 
and  shall  be  placed  upon  the  duplicate  for  taxati< 
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sessed,  and  collected  in  the  same  manner  as  other  taxes  and,  when  collected, 
the  money  arising  therefrom  shall  be  applied  to  no  other  purpose  than  the 
•payment  of  said  bonds  and  interest. 

8127.  Certificate  of  completion  —  Repair.  §  14.  When  such  work  is 
completed  the  said  superintendent  shall  certify  the  same  to  the  auditor  of  each 
county  and  return  all  plans,  specifications  and  profiles  therewith  to  the  au- 
ditor of  the  oldest  county  and  shall  be  retained  by  the  auditor  in  his  office. 
And  it  shall  be  the  duty  of  said  boards*  of  commissioners  to  provide  fpr  the 
keeping  of  said  road  in  repair  as  is  now  or  may  hereafter  be  provided  by  law 
tor  such  roads  lying  in  one  county.  Each  county  shall  keep  in  repair  its 
one-half  or  proportionate  share,  which  part  or  share  shall  be  designated  by 
said  commissioners. 

8128.  Contract  for  material  —  Appraisement  —  Appeal.  §  15. 
The  superintendent  of  any  such  gravel  road  or  the  board  of  commissioners 
of  any  county  along  whose  boundary  lines  such  gravel  road  is  to  be  built, 
shall  have  power  to  contract  for  and  purchase  such  stone,  gravel,  or  any 
other  material  as  may  be  necessary  for  the  construction  of  such  gravel  road; 
and  if  the  superintendent  or  commissioners  and  the  owner  of  such  stone, 
gravel,  or  other  material  can  not  agree  on  a  price  deemed  fair  and  reason- 
able the  superintendent  or  commissioners  shall  apply  to  the  judge  of  the 
circuit  court  of  the  county  to  appoint  appraisers  to  assess  the  value  of  such 
stone,  gravel  or  other  material,  and  on  filing  such  application  it  shall  be  the 
duty  of  the  circuit  judge  to  appoint  three  disinterested  freeholders,  who, 
after  being  duly  sworn  to  impartially  assess  the  value  of  said  material  or 
any  part  of  the  same  shall  enter  upon  the  premises  of  the  owner  or  owners 
of  said  material  and  assess  the  value  thereof  within  three  days  after  their 
appointment.  They  shall  also  assess  the  damage  that  may  accrue  to  the 
owner  of  said  material  by  the  removing  of  the  same  through  the  premises, 
if  any.  The  appraisers  shall  immediately  report  their  appraisement  to  the 
court,  thereupon  such  contractor  shall  have  the  right  to  enter  upon  the  lands 
of  such  owner  and  remove  the  same,  or  so  much  thereof  as  may  be  neces- 
sary to  make  such  gravel  road.  An  appeal  from  the  decision  of  the  ap- 
praisers may  be  taken  to  the  circuit  court,  if  taken  in  ten  days  after  the  re- 
port of  the  appraisers  has  been  filed  in  said  court,  but  such  appeal  shall  not 
prevent  the  immediate  entry  upon  the  premises  by  such  contractor  for  the 
purpose  of  taking  and  removing  such  material.  Such  appeal  may  be  taken 
by  either  party  executing  bond  in  double  the  amount  of  the  appraisement, 
and  by  filing  the  same  in  the  office  of  the  clerk  of  said  court,  which  bond 
shall  be  approved  by  such  clerk,  and  if  the  award  or  appraisement  is  not 
reduced  ten  per  cent,  the  appellant  shall  pay  cost. 

8129.  Appeal,  right  of.  §  16.  Any  person  'who  appeared  and  filed 
a  remonstrance  before  said  boards  of  commissioners  shall  be  allowed 
an  appeal  to  the  circuit  court  in  like  manner  that  appeals  are  now  al- 
lowed to  be  taken  from  the  board  of  commissioners  to  the  circuit  court, 
and  on  such  appeal  the  only  question  that  shall  be  tried  in  the  circuit 
court  shall  be  the  question  raised  before  the  boards  of  commissioners  by 
the  remonstrance,  which  question  shall  be  tried  by  the  court  or  jury.  On 
such  trial  the  report  of  the  viewers  shall  be  prima  facie  evidence  of  the 
facts  therein  contained.  If  more  than  one  party  appeals,  the  same  shall 
be  consolidated  and  tried  together,  and  the  rights  of  each  appellant  sepa- 
rately determined.      If   the  court  finds  for  any  appellant  upon  the  first 
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or  second  cause  for  remonstrance,  it  shall  modify  the  assessments  and 
equalize  the  same,  and  assess  the  damage  as  justice  may  require,  and  as 
thus  modified  and  equalized,  it  shall  stand  and  be  adjudged  valid.  If  the 
assessment  on  the  lands  of  any  appellant  is  not  reduced  twenty  per  cent, 
or  the  damages  awarded  by  the  boards  of  commissioners  are  not  increased 
at  least  twenty  per  cent.,  such  appellant  shall  pay  all  costs  occasioned  by 
such  appeal,  but  if  such  assessment  be  reduced  more  than  twenty  per  cent., 
or  the  damages  increased  more  than  twenty  per  cent.,  then  in  such  cases 
the  appellant  shall  recover  costs  and  the  court  shall  apportion  such  costs 
pro  rata  upon  the  lands  assessed  for  benefits:  Provided,  that  the  decision 
of  the  boards  of  commissioners  as  to  the  fourth  and  fifth  causes  of  remon- 
strance shall  be  final  and  no  appeal  allowed  therefrom. 

8130.  Error  of  proceeding  not  available.  §  17.  No  person  shall 
be  permitted  to  take  any  advantage  of  any  error  committed  in  any  proceed- 
ings to  lay  out,  construct  or  improve  any  road  under  and  by  virtue  of  this 
act,  nor  by  any  error  committed  by  said  boards  of  commissioners,  or  by 
the  county  auditors,  or  either  of  them,  or  by  the  engineer  or  surveyor,  or 
other  person  or  persons  in  the  proceedings  to  lay  out,  construct  or  improve 
such  roads,  nor  of  any  informality,  error,  or  defect  appearing  in  the  record 
of  such  proceedings,  unless  the  party  complaining  is  affected  thereby. 

8131.  Compensation  of  employes.  §  18.  The  compensation  of 
persons  employed  under  this  act  shall  not  exceed  two  dollars  per  day  for 
viewers,  chain  carriers,  and  one  marker,  including  actual  expenses,  except 
board,  for  each  day  actually  employed.  The  surveyor,  or  engineer,  shall 
not  receive  to  exceed  four  dollars  per  day  for  days  actually  employed  in 
the  discharge  of  his  duties.  The  auditor  shall  receive  for  his  services  for 
each  one  hundred  words  (five  figures  counting  as  one  word),  the  sum  of 
eight  cents  to  be  paid  out  of  the  proper  gravel  road  or  turnpike  fund. 

8132.  Failure  of  one  board  to  perform.  §  19.  If  the  board  of 
commissioners  of  either  county  fail,  neglect  or  refuse  to  comply  with  the 
provisions  of  this  act,  for  the  period  of  sixty  days  after  the  filing  of  said 
petition,  or  notice  having  been  served  on  such  board  as  hereinbefore  pro- 
vided, then  it  shall  be  the  duty  of  the  other  board  of  commissioners  to  lay 
out  or  improve  such  roads,  as  hereinbefore  provided  for  both  said  boards 
to  do  so,  as  the  same  can  be  done  practically. 

8133.  Road  free.  §  20.  All  roads  built  under  the  provisions  of  this 
act  shall  be  free  of  toll. 

8134.  Record  of  boards'  proceedings.  §21.  Said  boards  of  com- 
missioners shall  make  a  record  of  their  proceedings  held  in  joint  session 
and  have  the  same  duly  entered  upon  the  proper  order  or  record  books  of 
both  said  boards,  and  each  board  shall  sign  the  same. 

An  Act  entitled  "  An  act  to  empower  county  commissioners  to  make  special  tax  levies  in  certain  cases," 
and  declaring  an  emergency.     [Approved  and  in  force  March  7,  1889;  S.,  1889,  p.  372. 

8135.  Gravel  road  tax  insufficient  —  Tax  levy  for  deficit.  Sec.  i. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  whenever 
it  shall  be  made  to  appear,  by  petition  signed  by  twenty  resident  freeholders  of 
the  county,  to  the  board  of  county  commissioners  that  any  tax  levy  heretofore 
made  for  the  building  of  any  free  turnpike  or  gravel  road  is  found  to  be  in- 
sufficient to  pay  the  outstanding  bonds  sold  by  any  county  in  this  state  for 
the  purpose  of  building  such  free  turnpike  or  gravel  road,  or  whenever  it 
shall  be  made  to  appear  to  the  satisfaction  of  any  board  of  county  commis- 
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>etition  as  aforesaid,  that  the  amount  raised  by  any  former  levy 
)ose  of  constructing  any  free  turnpike  or  gravel  road  has  been 
y  reason  of  the  settlement  of  any  suit  upon  any  defaulting  county 
xmd,  and  there  is  outstanding  unpaid  bonds  against  the  county, 
been  sold  for  the  purpose  of  building  such  road,  such  board  of 
missioners  may  levy  a  tax  of  not  to  exceed  one  mill  on  each  one 
xable  property  of  such  county,  for  the  purpose  of  paying  the 
unpaid  bonds  aforesaid. 

>vy,  when  made.  §  2.  Such  levy  shall  be  made  at  the  regular 
l  of  the  board  of  county  commissioners  of  any  such  county,  after 
been  given  by  publication  in  a  weekly  newspaper  printed  and 
1  such  county  for  three  weeks,  by  the  county  auditor,  that  such 
made  at  the  regular  June  session  of  the  board  thereafter. 
ix  payers  may  resist  —  Appeal..  §  3.  Any  tax  payer  of 
may  appear  at  any  time  before  such  levy  is  made  by  such  board 
mmissioners,  and  resist  the  same;  and,  upon  the  final  order  of  the 
appeal  from  such  order  to  the  circuit  court  by  filing  with  the 
tor  within  thirty  days  from  such  final  order  an  appeal  bond  pay- 
board  conditional  for  the  payment  of  costs  in  case  he  fails  to 
is  appeal  to  effect,  which  appeal  bond  must  be  approved  by  the 

xcess  collected  —  Surplus  to  gravel  road  fund.    §  4. 

here  is  an  excess  realized  by  the  collection  of  any  tax  levied  as 
the  foregoing  sections,  the  same  shall  be  turned  in  to  and  cred- 
ravel  road  repair  fund  of  such  county  making  such  levy  as  here- 
>vided. 

nergency.    §  5.  An  emergency  existing  for  the  immediate  tak- 
this  act,  it  shall  be  deemed  to  be  in  force  from  and  after  its 
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Notes  to  Chapter  70. 
HIGHWAYS. 

ARTICLE  2—  IN  ONE  COUNTY,  ONLY. 

5015,  5017.  Petition  —  Notice  —  Report  etc.  These  sections  not  only  confer 
the  authority,  in  general  terms,  to  vacate  highways  but  they,  expressly,  provide  for 
the  vacation  of  a  highway  "or  any  part  thereof"  and  specify  what  shall  be  done  in 
the  event  that  a  part  of  a  highway  is  vacated.  It  is  a  question  to  be  tried  by  the 
proper  court  whether  the  vacation  of  a  part  of  a  highway  will  benefit  the  public,  and 
irregularities  in  the  proceedings  before  the  county  commissioners  are  not  available 
on  appeal  to  the  supreme  court;  Hughes  v.  Beggs,  114-428. 

6021.  Action  on  reviewers'  report.  In  a  proceeding  to  vacate  a  highway  if  view- 
ers  appointed  report  in  favor  of  the  vacation  and,  on  remonstrance  interposed,  re- 
viewers are  appointed  who  report  adversely  on  the  same  question  of  vacation,  an 
appeal  will  lie,  to  the  circuit  court,  from  the  final  order  of  the  board  of  county  com- 
missioners approving  the  report  of  the  reviewers  and,  on  such  appeal,  the  cause  may 
be  tried  de  novo;  Cook  v.  Quick,  127-479.  The  case  at  bar  is  distinguished  from 
the  case  of  Bowman  v.  Jobs,  123-44  (which  see  note  of),  in  which  case  the  court  fol- 
lowed the  opinion  in  M  Kee  v.  Gould,  108-107.  In  Bowman  v.  Jobs  the  appeal  was 
taken  from  the  order  approving  the  report  of  the  first  reviewers,  who  had  reported 
against  the  utility  of  a  proposed  highway. 

8068-71.  Branch  ways  —  Establishing.  This  statute,  providing  for  the  establish- 
ment of  branch  highways  etc.,  is  unconstitutional,  in  that  it  assumes  to  authorize  the 
seizure  of  the  property  of  one  citizen  for  the  benefit  of  another,  for  use  as  a  private 
way.  It  is  not  possible  to  effect  a  separation  of  its  provisions  and,  as  the  provisions 
are  inseparable,  the  act  must  fall  as  an  entirety;  Logan  v.  Stogsdale,  123-374. 

ARTICLE  3  — GENERAL  PROVISIONS. 

6030.  Notice  to  remove  fences.  This  section  requires  the  township  superintend- 
ent, when  a  public  highway  shall  have  been  laid  out  through  any  inclosed  land,  to 
give  sixty  days'  notice,  in  writing,  to  the  owner,  or  occupant,  of  the  land,  to  remove 
the  fence;  but  such  owner  or  occupant  shall  not  be  compelled  to  remove  the  fence 
between  the  first  days  of  April  and  November.  In  Rutherford  v.  Davis,  95-245,  this 
section  is  held  to  apply  to  and  govern  supervisors.  In  an  action  to  restrain  a  super- 
visor from  removing  a  fence,  under  the  section,  the  only  question  was,  as  to  the 
sufficiency  or  insufficiency  of  the  complaint  in  regard  to  the  allegation  as  to  the  no- 
tice. A  notice  given  on  the  twenty-first  day  of  March  is  insufficient,  the  owner  being 
entitled  to  sixty  days'  notice  independent  of  the  time  intervening  between  the  first 
days  of  April  and  November.  A  supervisor  proceeding  on  such  notice  to  remove 
the  fence  on  November  1,  may  be  enjoined;  Conley  v.  Grove,  124-209. 

ARTICLE  4  — CHANGE  ON  PETITIONER'S  LAND. 

6046.  Petition  —  Consent.  A  proceeding  for  the  change  of  a  highway  is  properly 
brought  under  this  section  where  all  those  over  whose  lands  a  highway  runs  join  in 
petitioning  for  a  change,  even  though  it  appears  that,  if  the  change  be  granted,  it  will 
result  in  vacating  the  highway  and  in  consolidating  it  with  another  running  on  a  dif- 
ferent line,  but,  also,  upon  the  petitioners'  lands,  which  latter  highway  it  is  asked 
may  be  widened;   Patton  v.  Creswell,  120-149. 

6046-61.  Petition  —  Consent.  Where  persons  have,  by  proceedings  before  the 
board  of  county  commissioners,  secured  a  change  in  the  location  of  a  public  highway 
upon  their  lands  and  expended  money  in  making  the  new  road  passable  for  public 
travel,  adjacent  land  owners,  living  in  the  same  road  district,  after  having  silently 
stood  by  until  the  public  authorities  have  accepted  the  road  as  sufficient,  can  not,. 
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whether  the  proceeding  under  which  the  change  was  effected  is  valid  or  not,  main- 
tain a  suit  to  enjoin  the  further  improvement  of  the  new  road  by  the  proper  public 
officers  by  means  of  the  road  labor  of  the  district.  Nor,  in  such  a  case  will  the  re- 
sult be  affected  by  the  fact  that  the  road,  as  it  was  originally  maintained,  afforded  the 
plaintiffs  access  to  a  cemetery  in  which  some  of  their  relatives  are  interred,  for  this  is 
•  .not  such  special  injury  as  authorizes  them  to  maintain  an  action  to  enjoin  the  ob- 
struction of  the  old  or  the  improvement  of  the  new  road;  Sunderland  v.  Martin, 
II3-4I3. 

ARTICLE  7 -CONSTRUCTION  AND  REPAIR. 

5064.  Supervisors — Road  districts.  This  section  authorizes  township  trustees 
to  divide  the  township  into  road  districts.  Whenever  they  deem  it  necessary  to  make 
any  change  in  such  road  districts  that  may  subserve  public  interests  they  are  author- 
ized to  make  the  change,  even  though  by  so  doing  a  duly  elected  supervisor  may  be 
deprived  of  official  responsibility;  Lyon  v.  Kee,  120-151. 

5068.  Oath  —  Bond — Duties.  The  duty  of  repairing  highways  being  imposed 
on  township  trustees  and  road  supervisors,  a  county  is  not  liable  for  an  injury  caused 
to  a  traveler  by  the  negligence  of  those  charged  with  such  duty.  Therefore  in  the 
absence  of  a  statute  imposing  the  duty  on  counties  in  express  terms  and  authorizing 
county  boards  to  raise  and  appropriate  the  means  of  keeping  highways  in  repair,  a 
county  is  not  responsible  for  the  negligence  of  those  charged  with  the  care  of  public 
highways,  nor  can  an  action  be  maintained  against  it  for  an  injury  occasioned  by  a 
defective  highway  where  no  right  of  action  is  expressly  given  by  statute;  especially 
is  this  so  when  the  officers  or  agents  to  whom  the  work  of  reparation  is  committed 
are  independent  public  agents  who  are  personally  responsible  for  their  misconduct 
or  delinquency;  Abbett  v.  Board  etc.,  114-62. 

5077.  Repairs,  how  made.  This  section  (act  of  1885)  does  not  exonerate  a  county 
board  from  the  duties  nor  a  county  from  the  responsibilities  resting  on  them  in  rela- 
tion to  bridges  on  public  highways.  So,  counties  are  liable  for  damages  resulting 
from  a  negligent  failure  on  the  part  of  their  boards  of  commissioners  to  keep  bridges 
on  public  highways  in  repair,  without  reference  to  the  cost  of  such  repairs;  Board 
etc.  v.  Arnett,  116-439. 

5079.  Entry  upon  lands  —  Damage  assessed  — Appeal.  The  proviso  to  this  sec 
tion  allows  an  appeal  only  from  the  assessment  made  by  the  appraisers.  As  to  the 
right  of  the  supervisor  to  go  upon  the  land  and  as  to  his  right  to  go  elsewhere  than 
as  pointed  out  by  the  land  holder  there  is  no  provision  for  an  appeal. 

This  section  gives  a  right  to  a  supervisor  to  enter  upon  the  land  of  another  and  (1) 
at  his  pleasure,  locate  and  construct  ditches,  drains  etc.,  or  (2)  it  has  given  him  this 
power  under  certain  restrictions  and  limitations.  'Under  such  circumstances  as  au- 
thorize the  supervisor  to  enter  upon  the  land  of  another  he  may  do  so  and  locate  and 
build  a  ditch,  drain,  dam  and  the  like,  or  remove  gravel  etc.  as  provided  in  the 
statute,  and  immediately  thereafter  notify  the  land  owner,  who  may  select  one  ap- 
praiser and  the  supervisor  another,  who  shall  appraise  the  damages  and  report  to  the 
supervisor,  who  shall  report  to  the  trustee  within  ten  days  after  the  appraisement. 
It,  then,  becomes  the  duty  of  the  trustee,  from  funds  in  the  township  treasury,  to  pay 
the  amount  of  the  assessment.  It  is  not  necessary  to  first  assess  and  tender  the  dam- 
ages. It  is  not,  however,  the  intention  to  confer  on  the  supervisor  unlimited  author-  - 
ity  to  enter  upon  private  lands  and  appropriate  such  part  thereof  as  may  please  hfs 
fancy  for  the  purpose  of  constructing  ditches  etc.  thereon,  or  removing  dirt,  gravel 
or  the  like.  The  statute  only  authorizes  the  location  of  a  ditch  on  private  lands 
when  there  can  not  be  suitable  drainage  made  in  the  roadway  at  the  same  expense  as 
would  follow  in  making  it  upon  such  private  lands.  If  the  supervisor  can  not  pro- 
vide suitable  drainage  in  the  roadway,  then  the  land  owner  has  a  right  to  select  the 
location  for  the  drain  or  ditch  —  as  the  case  may  be — and  if  that  selection  is  acces- 
sible and  suitable,  it  is  the  duty  of  the  supervisor  to  adopt  it.  If  the  land  owner 
fails  to  point  out  the  location,  or  if  the  selection  he  makes  is  not  accessible  or  suit- 
able, the  supervisor  may  make  the  location. 

If  any  question  is  made  as  to  whether  proper  drainage  can  be  made  in  the  highway, 
or  where  the  land  owner  has  made  an  election,  as  to  its  being  a  suitable  one,  the 
land  owner  has  a  right  to  have  the  question  tested  in  a  judicial  proceeding  and,  if 
irreparable  injury  will  follow  the  construction  of  the  drain,  as  insisted  on  by  the  su- 
pervisor, an  action  for  injunction  is  proper. 
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If  proper  drainage  can  be  made  in  the  roadway  or  if  the  land  owner  points  out  a 
suitable  location  the  supervisor  acts  without  authority  and  is  a  wrong  doer;  in  the 
former  case  if  he  undertakes  to  construct  a  ditch  on  private  land;  in  the  latter  case  if 
he  refuses  to  adopt  the  location  and  locates  the  ditch  elsewhere;  and  in  either  case  if 
the  supervisor's  action,  if  carried  into  execution,  will  work  serious  injury  to  the  land 
owner  and  such  injury  as  can  not  be  fully  compensated  in  damages,  the  work  may 
be  enjoined;  Cauble  v.  Hultz.  118-18. 

6087.  Injuring  or  obstructing  road  —  Suit.  This  section  (S.,  1883)  has  no  appli- 
cation to  a  railroad  company,  which,  having  constructed  a  track  upon  a  public  high- 
way, fails  to  restore  such  highway  to  its  former  condition  of  usefulness.  In  such  a 
case  an  action  for  the  statutory  penalty  herein  prescribed  would  not  lie.  This  statute 
prescribes  no  penalty  for  the  failure  of  a  railroad  company  to  perform  its  statutory 
duty  to  restore  to  its  former  state,  so  nearly  as  may  be,  a  highway  on  which  it  has  laid 
its  track;  Cummins  v.  E.  &  T.'H.  RR.  Co.,  115-420. 

ARTICLE  8  — FREE  TURNPIKE  ROADS. 

6091.  Power  of  county  board.  This  section  and  others  following  constitute  the 
statute  of  1877,  for  the  construction  of  gravel  or  macadamized  roads.  This  statute  is 
not  repealed  by  the  act  of  1885  (§§  6114k-6114dd).  Each  act  of  itself  constitutes  a 
complete  system  for  the  construction  of  such  roads  and  for  the  method  of  procedure 
in  making  and  collecting  assessments.  It  is  evident  the  intention  was  to  create  two 
systems;  Robinson  v.  Rippey,  111-113;  Board  etc.  v.  Fullen,  111-411;  Ely  v.  Board 
etc..  112-364. 

The  statute  authorizing  appeals  (§  6769)  from  the  decisions  of  boards  of  county  com- 
missioners is  applicable  to  and  authorizes  an  appeal  in  proceedings  under  this  act  (of 
1877)  relating  to  free  turnpikes;  Hight  v.  Claman,  121-448. 

A  boardof  county  commissioners  being  lawfully  convened  in  special  session  for  the 
transaction  of  other  business,  it  is  authorized,  without  previous  notice  to  any  person 
interested,  to  act  on  a  petition  then  presented  for  the  establishment  of  a  gravel  road; 
Loesnitz  v.  Seelinger,  127-427. 

6092.  Petition  to  improve  —  Vie wers.  In  a  proceeding  to  enjoin  the  collection 
of  assessments  levied  for  the  construction  of  a  gravel  road  it  will  be  presumed,  in  the 
absence  of  an  averment  to  the  contrary,  that  on  the  appointment  of  the  viewers  and 
surveyor  in  the  original  proceedings,  the  county  auditor  gave  the  notices,  required  by 
this  section,  respecting  the  time  and  place  of  meeting  of  the  viewers,  the  kind  of  im- 
provement petitioned  for  etc.,  and  that  the  board  of  county  commissioners  thus 
acquired  jurisdiction  of  the  parties  interested;   White  v.  Fleming,  114-572. 

An  appeal  will  not  lie  from  an  order  of  a  board  of  county  commissioners  for  the  con- 
struction of  a  free  gravel  road  and  appointing  a  committee  to  apportion  the  costs  on 
the  lands  benefited.  The  statute  contemplates  only  one  appeal  in  any  case  and  that 
must  be  from  the  final  decision  and  judgment  in  the  case.  On  an  order  for  the  con- 
struction of  abroad  such  road  can  not  be  constructed  without  the  further  final  action 
and  decision  of  the  board  confirming  the  report  of  the  appointees  to  estimate  the  ex- 
pense of  the  improvement  on  the  real  property.  Until  such  order  and  decision  is 
made  the  proceedings  remain  under  the  jurisdiction  of  the  board  and  an  appeal  lies 
only  from  such  final  order;  Tomlinson  v.  Peters,  120-238. 

This  section  does  not  provide  for  or  contemplate  personal  notice  to  the  owner  of 
land  of  the  meeting  of  viewers  but  only  a  "  notice  by  publication  "  to  be  given  by  the 
proper  county  auditor.  In  an  action  to  enjoin  the  collection  of  a  special  free  gravel 
road  tax,  an  averment  in  the  complaint  that  such  tax  was  attempted  to  be  levied  on 
the  plaintiff'4  without  notice  to  him,"  is  not  equivalent  to  an  averment  that  the  same  was 
attempted  to  be  levied  "  without  any  notice  whatever  "  and  is  not  sufficient  to  charge 
want  of  notice;  Board  etc.  v.  Dailey,  115-362. 

Where  the  petition  for  the  construction  of  a  gravel  road  does  not,  on  its  face,  dis- 
close the  absence  of  jurisdictional  facts  and  no  objection  is  made  to  it  before  the 
county  board,  an  objection  that  it  is  not  signed  by  the  requisite  number  of  freeholders 
is  not  maintainable  on  appeal;  Robinson  v.  Rippey,  111-119. 

In  a  proceeding  to  establish  a  free  gravel  road  the  order  of  the  board  of  county 
commissioners  required  the  viewers  to  meet  on  August  22,  1881.  The  report  of  the 
viewers  recites  that  "  in  pursuance  of  a  certified  copy  of  said  petition  and  an  order 
from  the  said  board  of  commissioners.     *    *    *    We,  the  said  viewers  and  surveyor. 
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did  meet  on  the day  of  August,  1881,  at "  etc.  In  an  action  to  enjoin  the  col- 
lection of  assessments  levied,  it  was  objected  that  the  viewers  and  surveyor  did  not 
meet  and  take  the  proper  oath  on  August  22,  1881,  as  fixed  by  the  order  and  notice. 
In  the  absence  of  proof  to  the  contrary,  on  this  collateral  attack,  it  will  be  presumed 
that  they  did  meet  on  the  day  set;  Hobbs  v.  Board  etc.,  116-377. 

A  board  of  county  commissioners  has  power  to  act  at  a  special  session,  in  the  mat- 
ter of  the  establishment  of  a  free  turnpike  road,  under  this  section;  Stipp  v.  Claman, 

123-537. 

When  a  board  of  commissioners  is  lawfully  in  special  session,  for  the  transaction  of 
other  business,  it  is  authorized,  without  prior  notice  to  any  party  interested,  to  act  on  a 
petition  when  presented  for  the  establishment  of  a  gravel  road;  White  v.  Fleming, 

"4-573- 

6094.  Report  of  viewers  —  Assessment  of  lands,  (a)  If  any  part  of  an  assess- 
ment  for  a  free  gravel  road,  laid  on  the  land  of  an  owner  who  seeks  to  enjoin  its  col- 
lection, is  valid  he  can  not  have  relief,  by  injunction,  until  he  has  paid  so  much  thereof 
as  is  valid,  (b)  Assessments  for  the  purpose  of  constructing  a  free  gravel  road  are 
several  and  not  joint.  The  fact  that  some  of  the  parties  whose  lands  have  been  assessed 
for  such  an  improvement  have  procured  a  decree  declaring  such  an  assessment  void 
as  to  them  does  not  affect  persons  who  have  procured  no  such  decree.  That  a  part 
of  an  assessment,  in  such  case,  is  without  the  authority  of  law  does  not  render  the  as- 
sessment void  notwithstanding  the  fact  that  the  illegal  portion  can  not  be  separated 
from  the  legal  part.  It  results  that  such  an  assessment  is  not  subject  to  collateral  at- 
tack, the  remedy  being  by  appeal.  The  rule  which  applies  to  a  tax  in  part  illegal  and 
inseparably  connected  with  the  part  that  is  legal  —  in  respect  of  notice  to  the  parties 
to  be  affected  by  the  levy  of  the  tax  —  is  not  applicable  to  such  an  assessment;  Loes- 
nitz  v.  Seelinger.  127-432. 

6095.  Order  for  improvement —  Changes  —  Contracts,  how  let.  Doubtless  this 
provision  prohibits  the  commissioner  from  entering  into  a  contract  in  cases  where  the 
known  cost  exceeds  that  estimated  and  all  the  facts  are  known.  This  provision  would 
give  the  property  owners  a  right  to  prevent  the  county  board  from  making  and  en- 
forcing a  contract,  agreeing  to  pay  more  than  the  estimated  cost,  if  proper  and  season- 
able steps  were  taken.  It  does  not  apply,  however,  to  a  case  where  no  objection  is 
made  and  the  cost  is  increased  by  subsequent  occurrences  or  causes  not  anticipated  or 
foreseen;  Board  etc.  v.  Fullen,  n  1-415. 

The  fact  that  a  contract  for  the  construction  of  a  free  gravel  road  is  in  part  illegal  — 
in  this  case  in  respect  of  erecting  the  retaining  walls — will  not  render  the  assess- 
ments void.  So  it  is  of  <he  fact  that  the  cost  of  the  work  exceeds  the  estimates  re- 
ported in  respect  of  assessments  within  the  estimate  ;  Loesnitz  v.  Seelinger,  127-430. 

In  an  action  to  enjoin  the  collection  of  an  assessment  levied  it  was  conceded  that 
the  notice  required  by  section  6092  was  given  according  to  the  requirement  thereof. 
It  was  claimed,  however,  that,  when  the  board  made  the  order  for  the  improvement, 
the  petition  therefor  had  not  been  signed  by  the  number  of  land  owners  required  by 
this  section.  Under  section  6092  the  petition  will  be  sufficient  in  the  first  instance, 
if  signed  by  five  of  the  land  owners  whose  lands  will  be  assessed  for  the  cost  of  the 
improvement.  The  additional  number  is  required  by  this  section,  after  the  return  of 
the  viewers.  In  the  absence  of  an  affirmative  and  positive  showing  to  the  contrary 
the  supreme  court  must  presume  that  the  requisite  number  of  land  owners  signed  the 
petition  before  the  improvement  was  ordered;  the  fact  that  the  petition  was  properly 
signed  being  shown  affirmatively,  by  the  record,  when  the  order  was  made.  In  these 
respects  the  petition  will  be  held  sufficient  when  collaterally  attacked;  Hobbs  v. 
Board  etc.,  116-380. 

In  a  proceeding  for  the  establishment  of  a  free  gravel  road  under  the  statute  of 
1877,  the  provision  that  "such  order  shall  not  be  made  until  a  majority  of  the  resi- 
dent land  holders  of  the  county,  whose  lands  are  reported  as  benefited  and  ought  to 
be  assessed  and,  also,  the  owners  of  a  majority  of  the  whole  number  of  acres  of  all 
lands  that  are  reported  as  benefited  and  ought  to  be  assessed  shall  have  subscribed 
the  petition  mentioned;"  when  taken  in  connection  with  the  context,  means  that 
the  question  as  to  whether  the  prescribed  majority  of  land  owners  have  signed  the 
petition  for  the  improvements  remains  an  open  question  until  the  board  proceeds  to 
consider  and  to  act  on  the  report  which  has  been  submitted  to  it  and  that,  until  that 
time,  the  names  of  the  persons  may  be  added  to  the  petition  at  their  pleasure,  and  the 
names  of  persons  who  have  signed  it  may  be  withdrawn  by  leave  of  the  board,  which 
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leave  should  not  be  refused,  on  reasonable  terms,  except  for  good  cause  shown,  in  the 
nature  of  an  estoppel.  In  which  case,  of  the  withdrawal  of  a  part  of  the  names  attached 
to  a  petition,  after  it  has  been  filed,  there  is  simply  a  dismissal  of  the  proceedings  as 
to  the  parties  who  withdraw.  Wherefore,  such  withdrawal  must  be  made  before  a  de- 
cision is  announced  on  the  merits  of  the  petition  (j^§  333);  Black  v.  Campbell, 
112-125. 

Bond  of  a  contractor  to  secure  the  performance  of  a  contract  for  the  construction  of 
a  free  gravel  road,  given  under  this  section.  Under  section  1221  such  bond  may  be 
corrected  so  as  to  give  the  bond  the  effect  intended  by  the  law;  but  more  than  this  is 
necessary  when  it  is  sought  to  add  a  condition  to  the  bond  as  an  omission  by  mistake 
of  the  scrivener.  Where  a  bond  appears  to  be  complete  and  perfect  on  its  face,  with 
conditions  fully  expressed,  a  new  condition  can  not  be  added,  unless  there  is  satis- 
factory evidence  of  a  mistake;  more  especially  when  the  statute  authorizes  just  such 
a  bond  as  the  one  at  bar  to  be  taken  in  proceedings  such  as  those  in  which  the  bond 
was  taken;  Hart  v.  State,  exrel.,  120-84. 

An  appeal  does  not  lie  from  the  order  of  a  board  of  county  commissioners  for  the 
construction  of  a  free  gravel  road;  Anderson  v.  Claman,  123-473;  Tomlinson  v. 
Peters,  120-237. 

6096.  Apportionment  of  expense  — Assessment.  When  the  board  of  county  com- 
missioners has  made  a  final  order  levying  an  assessment  for  the  construction  of  a  gravel 
road  it  has  exhausted  its  jurisdiction  to  assess  land  under  the  original  notice.  An 
additional  assessment,  if  the  first  proves  insufficient,  can  not  subsequently  be  levied 
against  the  property  owners  without  a  new  notice.  If  such  assessment  be  so  levied, 
its  collection  may  be  enjoined;  Board  etc.  v.  Gruver,  115-225. 

The  statute  imperatively  requires  the  entire  expense  incident  to  the  construction  of 
free  turnpike  roads  to  be  borne  by  the  adjoining  land  owners  and  for  the  purpose  of 
completing  the  work  where  the  assessment,  as  originally  made,  has  proved  inadequate, 
or  to  indemnify  the  county  from  loss,  an  additional  assessment  may  be  made  on  the 
lands  benefited,  without  a  new  petition.  The  board  of  commissioners,  however,  have 
no  power  to  make  the  reassessment.  The  matter  in  that  regard  must  be  referred  to 
the  viewers  or  committee  and  due  notice  of  such  proposed  reassessment  must  be  given; 
Board  etc.  v.  Fullen,  111-415.  Under  this  section  the  county  auditor,  after  the  com- 
mittee makes  its  report  and  before  the  assessments  as  reported  are  placed  on  the  special 
duplicate,  may  reduce  or  add  to  the  same,  pro  rata,  according  as  the  actual  expense  of 
the  work  shall  be  found  to  be  more  or  less  than  the  sum  estimated.  When,  however, 
the  assessments  have  been  placed  on  the  special  duplicate,  so  as  to  become  a  lien  on 
the  real  estate  assessed,  it  is  not  within  the  power  of  the  county  board  to  direct  the 
assessment  to  be  increased  and  thus  create  a  new  burden  or  increase  that  already 
existing  on  the  lands  affected  without  notice  and  without  a  new  reference  to  the  com- 
mittee. The  power  of  the  board  to  rectify  mistakes  that  may  have  intervened  is  not 
to  be  doubted,  even  to  the  extent  of  ordering  new  assessments,  but  such  assessments, 
whatever  may  have  rendered  them  necessary,  can  only  be  made  by  the  proper  com- 
mittee on  due  notice  under  this  section;  Board  etc.  v.  Fahler,  1 14-177. 

The  provision  of  this  section  that  "  the  county  auditor,  before  placing  the  said  as- 
sessment upon  the  duplicate,  shall  reduce  or  add  to  the  same,  pro  rata,  the  amount 
the  actual  expense  shall  be  found  to  be,  more  or  less  than  the  estimate,"  refers  to 
matters  known  before  the  assessment  goes  upon  the  duplicate.  It  does  not  apply  to 
future  occurrences  augmenting  the  expense  of  the  improvement.  It  is  simply  a  di- 
rection to  pursue  a  designated  course  respecting  the  original  assessment  and  does 
not  refer  to  an  additional  assessment  made  necessary  by  facts  or  occurrences  not 
known  to  the  auditor  when  he  undertakes  to  place  the  assessment  on  the  duplicate; 
Board  etc.  v.  Fullen,  111-417. 

It  was  the  intention  of  the  legislature,  in  the  enactment  of  the  gravel  road  laws,  to 
make  the  land  benefited  by  improvements  thereunder  bear  the  whole  expense  of  such 
improvements.  The  county  board  has  authority,  to  this  end,  to  levy  an  additional 
assessment,  not  exceeding  the  special  benefits  conferred  on  the  land,  to  pay  the  cost 
of  the  improvement,  in  the  event  that  the  original  assessment  proves  insufficient. 
This  it  may  do  without  petition  and  of  its  own  motion.  The  board,  however,  can 
not  of  itself  determine  the  additional  amount  to  be  assessed  against  the  land  owners. 
Notice  must  be  given  and  the  matter  referred  to  the  viewers,  as  in  the  first  Instance; 
Board  etc.  v.  Fullen,  111-412. 
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This  section  must  be  construed  as  meaning  that  the  auditor  can  only  add  to  the 
assessment  when  it  appears  that  the  addition  will  not  make  the  assessment  exceed 
the  benefits  ascertained  and  reported  in  compliance  with  the  statute.  The  auditor 
can  not  determine  the  benefits.  Therefore,  a  county  auditor  has  no  authority  to  in- 
crease an  assessment  beyond  the  sum  ascertained  and  assessed  as  benefits  in  due 
course  of  law.  His  act  in  so  doing  is  not  validated  by  a  mere  ratification  thereof  by 
the  board  of  county  commissioners;  Campbell  v.  Board  etc.,  118-121. 

The  order  of  the  board  of  county  commissioners,  approving  and  confirming  the  re- 
port of  the  commissioners  to  apportion  the  estimated  expenses  of  the  improvement 
on  the  real  property  embraced  in  the  order  for  the  improvement,  has  the  force  and 
effect  of  a  judgment  against  the  owner  of  the  land  duly  notified,  under  this  section, 
by  the  auditor.  This  judgment  is  as  binding  on  the  parties  as  the  judgment  of  any 
other  court  or  the  verdict  of  a  jury.  If  any  owner  of  land  has  any  valid  objection  to 
the  assessment  it  is  his  duty  to  avail  himself  of  such  objection,  when  brought  in  to 
court  for  that  purpose.  If  he  fail  in  this  the  judgment  estops  him  from  making  his* 
objection  in  any  collateral  proceeding;  Loesnitz  v.  Seelinger,  127-433;.  see  White  v. 
Fleming,  114-560. 

An  appeal  lies  from  an  order  of  a  board  of  county  commissioners  directing  a  re- 
assessment to.  pay  the  expense  of  constructing  a  free  gravel  road;  Campbell  v.  Board 
etc.,  1 1 8-1 19. 

5097.  Bonds  may  be  issued.  Bonds  issued  by  a  ooard  of  county  commissioners 
under  this  section  do  not  constitute  an  indebtedness  of  the  county  and  do  not  evi- 
dence an  indebtedness  incurred  by  such  county,  within  the  inhibition  of  the  constitu- 
tion (§  220).  Such  bonds  are  not  payable  by  the  county,  but  from  the  particular  fund 
to  be  raised  by  the  collection  of  the  assessments  made  on  the  lands  adjacent  to  the 
free  gravel  road;  Strieb  v.  Cox,  111-307;  Burton  v.  State,  ex  rel.,  111-600. 

5101.  Subscriptions  etc. —  Assessments  —  Appeal  An  appeal  by  some  of  the 
persons  assessed  for  the  construction  of  a  free  gravel  road  in  no  wise  affects  the  ju- 
risdiction of  the  board  of  county  commissioners  or  the  validity  of  the  proceedings,  as 
to  those  persons  who  do  not  appeal;  Anderson  v.  Claman,  123-473.  In  the  case  of 
such  an  appeal,  from  an  order  of  the  board  in  reference  to  the  establishment  of  a 
road,  the  appeal  does  not  operate  to  stay  or  suspend  proceedings  as  to  non  appel- 
lants; Stipp  v.  Claman,  123-537.  Such  an  appeal  will  vacate  the  order  of  the  board 
as  to  appellants,  not,  however,  as  to  those  who  are  content  with  the  order,  are  will- 
ing to  abide  by  its  terms  and  do  not  appeal.  As  to  them  it  remains  in  full  force; 
Fleener  v.  Claman,  126-167. 

5102.  Immaterial  errors  —  Duty  of  court.  The  provision  of  this  section  as  to  the 
matter  of  costs  of  legal  proceedings  can  not  be  construed  as  meaning  that  the  fees  of 
attorneys,  retained  by  a  board  of  county  commissioners,  shall  be  paid  by  land  owners 
in  cases  where  the  courts  decide  that  such  land  owners  had  just  cause  for  resisting  an 
original  assessment  or  a  reassessment;  Board  etc.  v.  Fullen,  118-161. 

5114f-5U4j*  Commissioners  may  construct  free  turnpikes.  These  sections  (R. 
S.,  edit.  1888)  constitute  the  statute  of  1885,  by  which  a  board  of  commissioners  is  au- 
thorized to  construct  a  free  turnpike  instead  of  a  bridge,  if  in  the  opinion  of  the  board 
such  pike  can  be  so  constructed  as  to  avoid  the  necessity  of  such  bridge  and  be  of 
like  public  convenience.  Under  this  act  no  petition  is  required;  the  board  may  pro- 
ceed of  its  own  motion.  The  statute  dispenses  with  any  petition  and  provides  that 
the  work  shall  be  paid  for  from  the  county  treasury.  It  authorizes  the  county  board 
to  take  the  initiatory  steps  when,  in  its  discretion,  the  public  convenience  shall  require 
%_  it  to  be  done.     The  board  has  power  to  order  a  bridge  constructed  and  this  act  gives 

the  same  power  to  construct  a  free  turnpike  instead  of  a  bridge  when  the  condition 
stated  in  the  act  renders  it  applicable.  So,  where  there  is  no  established  highway  over 
the  route  of  the  proposed  road  the  board  may  order  a  new  road  to  be  laid  out;  M'Clure 
v.  Board  etc.,  124-157. 

5114k.  Gravel  and  M'Adam  road — Power  in  county  to  construct  etc.  This 
section  creates  a  power  and  the  sections  6114k-5114dd  constitute  the  statute  of 
1885.  Section  5114dd  reads  "  this  act  is  not  intended  to  repeal  any  law  now  in  force 
for  the  construction  of  gravel  or  macadamized  roads."  It  does  not  repeal  the  statute 
of  1877  (§§  5091  et  seq.)  on  the  same  subject.  There  are  very  material  differences  in 
the  provisions  of  the  two  statutes;  in  many  respects  they  are  inconsistent,  while  in 
others  they  are  substantially  the  same.  Each  act  of  itself  constitutes  a  complete  system 
for  the  construction  of  gravel  roads  and  for  the  method  of  procedure  in  making  and 
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collecting  assessments.     It  is  evident  the 
son  v.  Rippey,  m-113;  Board  etc.  v.  Fi 

5114a.  Assessments,  how  made  and  < 
to  when  the  certificates  which  the  super 
issue,  shall  be  dated  leave  the  date  to  be 
lar  case.  Where  the  contract  is  silent  o 
cise  a  sound  discretion  in  the  matter, 
such  superintendent  refuses  to  give  to  si 
which  was  entered  into  long  before  the 
bar  over  four  months.  Such  certificates  o 
ex  rel.  v.  Frazier,  113-470. 

5114w.  Purchase  of  material — Dam 
be  granted,  to  an  owner  of  gravel,  to  en 
the  ground  that  the  gravel  in  controversy 
a  gravel  road  located  but  not  yet  contrac 
for  which  the  appropriation  was  about  I 
convenient  for  use  in  the  construction  o 
reparable  damage  would  result  to  the  pis 
tion  should  be  made.  Such  matters  are 
damages;  they  afford  no  basis  for  an  injt 

5 114x.  Appeal.  Under  this  section  o 
macadamized  roads,"  the  right  of  appeal 
missioners,  ordering  the  construction  of 
ment  of  benefits  made  by  the  viewers  ap 
peared  and  filed  a  remonstrance  before 
Lemasters,  122-83. 
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Notes  to  Chapter  71. 
HUSBAND  AND  WIFE. 

5116.  Disabilities  abolished.  Action  on  an  account,  for  medical  services  rendered 
to  a  married  woman,  brought  against  her.  Answer  impliedly  admitting  the  rendition 
of  the  services  sued  for  and  defendant's  promise  to  pay,  but  setting  up  her  coverture 
as  a  protection  against  her  liability  to  pay.  No  defense  to  the  complaint,  under  this 
section;  a  married  woman's  ability  is  now  the  rule;  her  disability  constitutes  the  ex- 
ception, and  the  answer  did  not  base  the  defense  on  any  exceptional  disability  stilt 
imposed  on  married  women.  On  the  contrary,  the  answer  impliedly  admitted  the 
complaint  which  made  a  case  in  which  coverture  is  no  disability;  Elliott  v.  Gregory, 
115-H98. 

5115,  5119.  Disabilities  abolished  — Wife  can  not  be  surety.  Section  5119  provides 
that  "all  the  legal  disabilities  of  married  women  to  make  contracts  are,  hereby,  abol- 
ished except  as  herein  otherwise  provided."  The  only  exceptions  to  the  rule  are  that  a 
married  woman  shall  not  incumber  or  convey  her  real  property  except  by  deed,  in  which 
her  husband  joins  (§  5117)  and  that  she  shall  not  enter  into  any  contract  of  suretyship 
(§  5119).  It  follows  that  a  married  woman  may  bind  herself  by  a  note  executed  by  her  for 
the  payment  of  a  fee  of  an  attorney,  employed  by  her  to  defend  her  husband,  who  was  at 
the  time  in  jail  charged  with  having  committed  a  crime.  The  fact  that  she  joined  her  hus- 
band in  executing  the  note  does  not  imply  that  she  was  not  a  principal;  in  a  note  signed 
by  husband  and  wife  both  may  be  principals  or  the  husband  may  be  surety  for  his 
wife.  The  relation  of  the  parties  to  the  note  and  the  capacity  in  which  .they  contracted 
depend  on  the  contract  with  the  creditor  and  not,  solely,  on  the  signatures  to  the  in- 
strument. The  ruling  principle  is  that  the  burden  is  on  the  wife,  who  claims  to  be 
a  surety,  to  show  that  the  money  did  not  inure  to  her  benefit;  Young  v.  M'Fadden, 
126-256. 

6116,  5117.  Wife's  lands.  These  sections  take  away  from  the  husband  all  right  to 
the  possession  or  control  of  the  wife's  separate  estate.  He  has  no  present  right  of  en- 
joyment and  no  interest  in  the  rents  and  profits  of  his  wife's  real  estate.  He  has  a 
mere  right  in  expectancy  —  the  same  as  the  heir  has  in  his  ancestor's  property.  A 
policy  of  insurance  secured  on  such  real  estate  by  the  husband  is  not  based  on  an  in- 
surable interest  and  can  not  be  enforced;  Traders'  I.  Co.  v.  Newman,  120-561. 

5117.  Wife's  power  to  hold  property  and  contract.  A  mortgage  executed  in 
Michigan  by  a  married  woman,  her  husband  not  joining  in  the  deed,  on  her  separate 
lands  in  this  state  is  void  and,  per  se,  creates  no  equity  which  the  courtscan  recognize. 
If,  however,  the  debt  intended  to  be  secured  thereby  is  purchase  money,  the  mortgagee 
may,  by  reason  of  his  vendor's  lien,  in  a  proceeding  by  the  mortgagor  to  cancel  the 
mortgage,  obtain  affirmative  relief  by  cross  complaint,  or,  by  setting  up  the  facts  by 
way  of  answer,  unless  his  equity  is  acknowledged,  defeat  the  plaintiff's  right  to  relief; 
.Otis  v.  Gregory,  111-511. 

The  common  law  rule  respecting  the  unity  of  a  husband  and  wife  prevails  to  such 
an  extent  in  this  state  as  to  render  nugatory  any  attempt  by  a  married  woman  to  con- 
vey her  separate  real  estate  directly  to  her  husband  —  unless  the  transaction  can  be 
sustained  on  the  principles  of  equity  a  married  woman,  by  the  provision  of  the  section, 
has  neither  power  nor  capacity  to  convey  or  incumber  her  separate  real  estate  "  unless 
her  husband  joined  in  such  contract,  conveyance  or  mortgage;  "  Johnson  v.  Jouchert, 
125-107.  . 

Under  this  statute,  of  1881,  a  married  woman  may  become  a  partner  in  a  business 
firm;  Conant  v.  Nat.  St.  Bk.,  121-331. 

Under  this  section,  considered  in  connection  with  sections  5115,  which  with  ex- 
ceptions abolishes  the  disabilities  of  married  women,  and  5130,  which  enables  such  a 
woman  to  carry  on  any  business  on  her  sole  and  separate  account,  there  is  no  reason 
why  she  may  not  borrow  money  from  her  husband  to  enable  her  to  conduct  her  sepa- 
rate business  or  prevent  the  sacrifice  of  her  property.  If  she  does  voluntarily  borrow 
from  him,  under  an  express  contract,  and  there  is  neither  fraud  nor  oppression  nor 
any  injustice,  no  valid  reason  exists  why  she  should  not  be  compelled  to  repay  him, 
for  he  is  her  creditor.     Wherefore  a  wife,  possessing  a  large  estate  of  her  own,  who 
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obtains  money  from  her  husband,  to  be  used  in  and  for  the  benefit  of  separate  estate 
or  business,  and  expressly  promises  to  repay,  it  gives  to  the  husband  an  equitable 
claim  for  repayment  which  he  may  enforce  by  action;  Harrell  v.  Harrell,  117-95. 

No  difference  from  what  source  a  married  woman  acquires  money,  so  that  such 
acquisition  is  not  tainted  with  bad  faith,  she  has  a  right  to  loan  it  to  her  husband  and 
take  his  promissory  note  therefor  and,  thereafter,  when  he  shall  become  in  failing 
circumstances,  he  has  a  right  to  prefer  her  as  a  creditor,  to  the  exclusion  of  his  other 
creditors;  Wilson  v.  Wilson,  1 13-415;  Laird  v.-  Davidson,  124-414. 

The  presumption  of  law  under  the  statute  of  this  state  is  that  the  separate  prop- 
erty or  money,  of  a  wife,  which  is  taken  possession  of  by  her  husband,  is  to  be  con- 
sidered as  held  by  him  for  her  use  and  benefit;  until  such  presumption  is  overcome 
by  evidence,  showing  that  she  intended  to  make  a  gift  of  the  property  to  him.  Where, 
then,  the  wife  has  never  acquired  the  actual  dominion  over  her  money,  her  husband 
having  collected  and  appropriated  it  to  his  own  use  before  it  came  into  her  possession, 
the  mere  fact  that  she  consented  that  he  might  collect  and  receive  the  money,  raises 
no  presumption  that  she  intended  to  bestow  it  upon  him.  In  such  a  case  the  hus- 
band becomes  her  agent,  or  trustee,  and  must  account,  unless  he,  affirmatively,  shows 
that  the  intention  of  his  wife  was  to  bestow  the  property  on  him,  as  a  gift.  In  the 
event  of  his  death,  therefore,  the  wife  may  present  her  claim  against  his  estate  for  a 
recovery  of  the  amount  so  collected  and  received.  Where,  however,  the  husband, 
with  the  consent  of  his  wife,  is  in  the  habit  of  receiving  the  income,  profits  and  divi- 
dends of  her  separate  estate  and  using  the  proceeds  for  the  benefit  of  the  family,  a 
different  rule  obtains.  In  that  case  it  will  be  presumed  that  the  wife  consented  and 
agreed  that  he  should  so  receive  and  use  the  property  and  the  law  will  not  compel 
him  to  an  accounting;  Denny  v.  Denny,  123-241. 

6119.  Wife  can  not  be  surety.  Under  this  statute  a  mortgage  covering  land 
owned  in  this  state  by  a  married  woman  executed,  in  the  state  of  Ohio,  by  her  as  sur- 
ety for  her  husband,  is  void;  Swank  v.  Hufnagle,  11 1-453. 

This  section  positively  forbids  a  married  woman  to  enter  into  any  contract  of  surety- 
ship, in  any  manner  and,  as  positively  declares  that  any  such  contract,  as  to  her,  shall 
be  void.  So,  that,  where  no  question  of  fraud  or  estoppel  has  intervened  any  contract 
of  suretyship,  whatever  may  be  its  form,  entered  into  by  a  married  woman,  since  Sep- 
tember 19,  1881,  is  absolutely  and  wholly  void.  If  such  married  woman  shall  die  in- 
testate, leaving  children  her  surviving,  they,  being  her  privies,  both  in  blood  and  estate, 
may  defeat  the  mortgage  by  pleading  the  coverture  of  their  mother  as  she  might  if  alive. 
The  husband,  however,  who  joined  in  the  execution  of  the  mortgage  and  received  the 
avails  and  benefit  of  the  transaction,  is  estopped  from  making  such  defense  as  to  his 
interest  in  the  land;  Ellis  v.  Baker,  1 16-410. 

Action  to  foreclose  a  mortgage  executed  by  man  and  wife.  The  complaint,  on  its 
face,  made  it  to  appear  that  the  money,  repayment  of  which  the  mortgage  was  intended 
to  secure,  was  borrowed  and  used  by  the  wife  to  pay  off  a  mortgage  lien  on  the  land, 
belonging  to  her  by  descent  from  her  father.  An  answer  which  merely  alleges,  gener- 
ally, that  the  debt  was  a  debt  of  the  husband  and  that  the  wife  signed  as  surety  is  bad. 
In  such  case  it  is  not  error  to  overrule  a  demurrer  to  a  reply  attempting  to  set  up  an 
estoppel  against  a  plea  alleging  want  of  power  in  the  wife  to  make  the  mortgage;  Stan- 
ford v.  B.  Sav.  &  L.  Assoc,  122-423. 

In  an  action  against  a  married  woman,  on  her  individual  note,  which  is  secured  by 
a  mortgage  on  her  separate  real  estate,  her  husband  joining  in  the  deed,  the  burden  is 
on  her  to  show  her  suretyship,  if  she  sets  that  up  for  a  defense.  It  will  not  be  pre- 
sumed that  she  occupies  the  relation  of  surety,  or  guarantor;  the  fact  must  be  estab- 
lished by  affirmative  evidence;  Miller  v.  Shields,  124-170. 

Where  a  married  woman  transfers  her  separate  real  estate  to  her  husband,  by  deeds 
of  conveyance,  importing  a  money  consideration,  for  the  purpose  of  enabling  him  to 
mortgage  it  as  his  property,  to  secure  a  loan  for  his  own  benefit,  she  will  be  estopped 
from  asserting  that  the  transfer  was  not  bona  fide,  as  against  a  mortgagee  who  is  not 
shown  to  have  had  knowledge  that  the  conveyances  were  a  mere  contrivance  to  evade 
this  section,  prohibiting  her  from  entering  into  a  contract  of  suretyship;  Long  v.  Cros- 
son,  1 19-5. 

A  married  woman,  during  the  absence  of  her  husband,  applied  for  a  loan,  stating 
that  the  money  was  for  her  use;  the  loan  was  made,  the  check  for  the  money  was  made 
payable  to  her  and  she  actually  received  the  money,  without  any  knowledge  or  infor- 
mation on  the  part  of  the  lender,  or  reason  to  believe,  that  it  was  for  the  use  of  any 
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person  other  than  herself.  As  evidencing  the  loan  she  executed  a  note  and  a  mort- 
gage to  secure  it  on  her  separate  property,  her  husband  joining  in  the  deed.  As  be- 
tween her  and  the  payee  of  the  note,  she  is  a  principal  debtor  and  liable  as  such,  and 
in  such  case  the  lender  can  not  be  affected  by  any  disposition  she  afterward  made  of 
the  money  which  she  received.  The  facts  would  fully  sustain  an  estoppel;  Bouvey  v. 
M'Neal,  126-543. 

A  judgment  was  rendered,  by  confession,  against  K.  and  his  wife,  in  the  state  of 
Illinois  in  a  court  of  general  jurisdiction.  Subsequently  an  action  was  instituted,  in 
Indiana,  on  the  judgment  and  a  writ  of  attachment  issued  which  was  levied  on  the 
property  of  the  wife.  In  such  case,  the  wife  could  not  show  as  a  defense  to  the 
judgment  and  attachment  proceeding  that  the  debt  represented  by  the  judgment  was  a 
debt  of  the  husband  and  that  she  was  but  a  surety  upon  the  note  sued  on  and  merged 
in  the  judgment  rendered  in  Illinois  and  that  the  property  attached,  being  her  individ- 
ual property,  was  not  liable  for  the  debt.  The  judgment  in  Illinois  fixed  her  status 
and  relation  to  the  debt  as,  also,  her  liability  for  its  payment.  Having  failed  to  set 
up  her  suretyship  when  proceeded  against  in  Illinois  she  could  not,  thereafter,  do  so; 
Kingman  v.  Paulson,  126-508. 

An  action  is  not  maintainable  against  a  county  auditor  for  a  decree  cancelling  a 
school  fund  mortgage,  on  the  ground  that  the  mortgaged  property  is  owned  by  the  wife 
while  the  mortgage  was  executed  to  obtain  money  by  a  loan  to  her  husband.  The 
auditor  is  not  the  party  in  interest;  the  mortgage  is  neither  payable  to  nor  owned  by 
him;  Snodgrass  v.  Morris,  123-426. 

A  married  woman,  as  the  agent  of  an  implement  company,  contracted  with  the  com- 
pany to  become  responsible  for  the  payment  for  all  implements  and  machines  sold  by 
her.  In  pursuance  of  the  agreement  she  guaranteed  the  payment  of  a  promissory  note 
by  indorsement  in  writing.  Such  guaranty  is  a  contract  of  suretyship  and  void,  under 
this  section;  Nixon  v.  Whitely,  120-362. 

A  married  woman  is  not  bound  by  a  note  executed  by  herself  and  husband  jointly 
for  the  purchase  money  of  real  estate  purchased  by  and  conveyed  to  the  husband;  she 
having  neither  received  nor  contracted  for  any  part  of  the  consideration,  although  it 
was  agreed  that  she  should  be  bound  as  principal.  Suretyship  is  a  fact  collateral  to 
the  contract  and  arises  out  of  the  equities  existing  between  the  parties.  If,  in  fact,  a 
married  woman  never  received  nor  contracted  for  any  benefit,  but  signed  on  a  con- 
sideration, the  benefit  of  which  was  received  by  one  of  the  joint  promisors,  then,  no- 
matter  that  she  may  have  agreed  to  be  bound  as  principal,  the  law  assigns  her  the 
status  of  a  surety  and  she  will  not  be  bound,  unless  she  has,  in  some  way,  estopped 
herself  from  setting  up  the  facts;  Thacker  v.  Thacker,  125-490. 

Action  by  a  married  woman,  under  section  396,  to  set  aside  a  default  and  to  be  re- 
lieved from  a  judgment  rendered  against  her,  in  favor  of  the  defendant.  In  such, 
case  a  complaint,  properly  verified,  is  sufficient  which  alleges  a  judgment  by  default 
was  taken  against  the  plaintiff.  A  married  woman,  on  a  mortgage  executed  by  her, 
on  her  separate  real  estate,  to  secure  a  debt  due  from  her  stepson  to  the  plaintiff  in  the 
original  action,  and  by  the  procurement  of  such  plaintiff,  no  part  of  the  consideration 
for  which  the  mortgage  was  executed  having  been  received  by  her;  that  she  retained 
attorneys  to  make  the  defense  of  suretyship  for  her,  in  the  foreclosure  proceeding, 
but  that  her  husband,  being  induced  thereto  by  threats  from  the  plaintiff,  directed  or 
informed  her  attorneys  that  it  was  her  wish  that  they  should  withdraw  their  appearance 
and  allow  judgment  to  go  against  her  by  default  and  that  her  attorneys,  supposing 
that  her  husband  was  authorized  to  represent  her,  in  the  respect  mentioned,  withdrew 
their  appearance  and  allowed  a  judgment  and  decree  of  foreclosure  to  be  taken  against 
her;  that  she  had  no  knowledge  of  the  acts  of  her  husband,  or  of  the  withdrawal  of  her 
attorneys,  until  after  the  judgment  was  taken  and  the  decree  rendered  and  that  the 
conduct  of  her  husband  in  the  respects  mentioned  was  wholly  unauthorized  by  her. 
Such  a  case  is  clearly,  as  to  the  neglect,  if  any,  excusable  within  the  section  396,  and 
the  facts  being  proved,  as  stated,  entitles  plaintiff  to  relief;  C.  Brew.  Co.  v.  Cullins, 
125-110. 

A  mortgage  properly  executed  by  a  married  woman,  covering  her  separate  real 
estate,  is  a  valid  and  binding  security,  unless  it  constitutes  a  contract  of  suretyship 
within  the  meaning  of  this  section.  By  force  of  this  section  a  married  woman  is  pro- 
tected, as  at  common  law,  in  all  transactions  which  do  not  relate  to  or  benefit  her  sepa- 
rate estate  or  business,  or  which  are  not  to  her  personal  benefit.  Such  transactions, 
however,  as  relate  to  or  benefit  her  separate  estate  or  lawful  business  transactions  will 
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be  bindiog  on  her.  A  married  woman,  G. ,  attempted  to  convey  her  separate  real  estate 
to  her  husband,  T.  J.  G.,  by  warranty  deed,  in  order,  by  such  deed,  to  enable  him  to 
mortgage  it  as  a  security  for  a  loan.  The  note  of  the  husband,  for  the  money  bor- 
rowed, was  secured  by  a  mortgage  on  the  same  land  as  was  sought  to  be  conveyed, 
in  which  both  husband  and  wife  joined.  The  husband  expended  a  portion  of  the 
money  borrowed  in  the  purchase  of  real  estate,  the  title  to  which  was  taken  in  the 
name  of  the  wife  and  in  making  improvements  on  the  land  so  purchased  for  her. 
Later,  the  husband  and  wife  conveyed  the  mortgaged  land  by  deed  of  warranty  to  S. 
who,  afterward,  conveyed,  by  like  deed,  to  J.  W.  J.  and  G.  W.  J.;  the  latter  instituted 
suit  to  quiet  title  in  them  and  sought  to  have  the  mortgage  of  T.  J.  G.  and  G.,  the  hus- 
band and  wife,  cancelled,  (i)  To  the  extent  that  the  money  was  expended  in  the  pur- 
chase of  real  estate  for  the  wife  and  in  making  improvements  thereon  the  mortgage 
was  not  a  contract  of  suretyship,  but  a  valid  incumbrance  on  the  land  when  conveyed 
to  J.  W.  and  G.  W.  J.;  as  to  the  residue,  as  the  loan  which  the  mortgage  was  given  to 
secure  was  made  to  the  husband  and  applied  to  his  personal  use,  the  wife  occupied 
the  relation  of  surety  and  so  far  it  was  invalid.  (2)  Grantees,  plaintiffs  in  the  action, 
could  not  set  up  the  coverture  of  the  wife  —  it  being  a  personal  defense  —  and  have 
the  mortgage  cancelled;  Johnson  v.  Touchert,  124-107. 

D.  H.  and  his  wife  each  owned  forty  acres  of  land  adjoining.  The  entire  tract 
they  mortgaged,  the  wife  joining,  to  secure  a  debt  of  the  husband.  After  the  death 
of  the  wife  the  father  of  D.  H.  purchased  the  entire  eighty  acres  of  land  from  his  son, 
the  surviving  husband,  agreeing,  as  a  consideration,  to  pay  the  mortgage  debt  resting 
on  the  late  wife's  forty  acres  and  have  the  mortgage  thereon  cancelled.  Instead  of 
causing  the  cancellation  of  the  mortgage,  after  paying  the  debt,  the  father  as  purchaser 
took  an  assignment  of  the  mortgage  and  instituted  an  action  for  foreclosure.  The 
children  of  the  deceased  wife,  she  being  but  a  surety  for  the  debt  of  her  husband,  had 
a  right  to  have  the  husband's  lands  first  sold  to  satisfy  the  mortgage:  Hopoes  v.  Hop- 
pes,  123-398. 

A  man  and  his  wife  executed  a  second  mortgage  covering  two  parcels  of  1  and  — 
one  of  which  parcels  was  owned  by  them  jointly,  the  other  being  the  property  of  the 
husband  in  his  several  right  —  to  indemnify  mortgages  against  loss,  as  sureties  of  the 
husband.  To  enable  the  husband  and  wife  to  borrow  money  wherewith  to  discharge 
the  lien  of  the  first  mortgage  and,  thereby,  to  avoid  a  threatened  foreclosure,  the  in- 
demnifying mortgage  was  released,  on  the  agreement  of  the  mortgagors — husband 
and  wife — to  execute  a  junior  mortgage  in  lieu  of  the  mortgage  released  and  assign 
to  mortgagees,  as  collateral  security,  a  note  which  was  the  property  of  the  wife.  The 
wife  was  the  surety  of  the  husband  in  the  entire  transaction;  she  was  entitled  to  the 
possession  of  the  note  pledged  as  collateral  security,  not  being  estopped  to  assert  her 
right  to  such  possession  as  the  mortgagees,  having  full  knowledge  of  the  facts,  were 
chargeable  with  knowledge  of  the  legal  consequences;  Wolf  v.  Zimmerman,  127-488. 

An  action  was  brought  in  the  state  of  Illinois,  in  a  court  having  jurisdiction  of  the 
subject  matter  and  the  person,  to  recover  judgment  on  certain  promissory  notes  exe- 
cuted by  a  husband  and  wife.  The  wife  appeared  to  the  action  and  pleaded  surety- 
ship. Judgment  was  rendered  against  her,  non obstante  the  plea;  judgment  plaintiff", 
afterward,  instituted  a  suit  in  this  state,  to  foreclose  a  mortgage  executed  by  the  hus- 
band and  wife  to  secure  the  payment  of  the  notes  on  which  the  judgment  had  been  so 
taken.  In  this  latter  suit  a  defense  of  coverture  and  suretyship  can  not  be  pleaded; 
such  questions  are  res  adjudicata.  The  record  of  the  first  case,  the  transcript  being 
properly  certified  under  section  472,  was  properly  admitted  in  evidence,  and  it  showed 
that  the  question  of  suretyship  was  raised  in  the  case,  tried  and  determined  in  favor 
of  plaintiff*  and  was  conclusive  evidence  of  the  fact;  Lieb  v.  Lichtenstein,  121-486. 

Where  husband  and  wife  hold  an  estate  by  entireties  through  a  conveyance  made 
to  them  jointly,  his  note  being  accepted  for  the  purchase  money,  the  debt  is  his,  not 
hers.  A  mortgage  executed  to  secure  the  note  executed  by  both  is  void,  as  against 
the  wife;  Stewart  v.  Babbs,  120-570. 

S.  and  his  wife  owned  land  as  tenants  by  entireties  and  the  former  was  indebted. 
To  evade  this  statute,  which  prohibits  a  married  woman  from  incumbering  her  prop- 
erty as  surety,  the  land  was  conveyed  to  a  trustee,  who  reconveyed  it  to  the  husband 
alone,  after  which  it  was  mortgaged  by  the  husband  and  wife  to  secure  the  former's 
antecedent  debt  and,  then,  through  another  trustee  reconveyed  to  the  husband  and 
wife  as  previously  held.  The  mortgagee  had  knowledge  of  the  purpose  of  the  con- 
veyances.    It  is  settled  that  a  mortgage  by  a  married  woman  of  her  separate  real  es- 
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tate  to  secure  the  debt  of  any  person  may  be  defeated  by  her  in  a  suit  by  the  mort- 
gagee unless  her  conduct  has  been  such  as  to  work  an  equitable  estoppel  against  her. 
So  she  can  thus  defeat  a  mortgage  held  by  her  with  her  husband  as  tenants  by  en- 
tireties, and  in  such  case  the  mortgage  is  voidable  both  as  to  her  and  the  husband. 
That  which  can  not  be  done  directly  can  not  be  done  by  indirection.  The  mortgage 
is  void;  M'C.  H.  M.  Co.  v.  Scovell,  m-552. 

A  mortgage  executed  by  a  man  and  wife  on  land  which  they  owned  as  tenants  by- 
entireties  was  not  necessarily  void,  either  at  common  law  or  under  our  statutes.  Un- 
der this  section,  however,  both  the  note  and  mortgage  are  void,  when  secured  on 
land  so  held  as  to  the  wife,  at  her  pleasure,  if  she  executed  them  only  as  surety  for 
her  husband;  Bartholomew  v.  Pierson,  112-431;  Crooks  v.  Kennett,  111-349.  In  a 
suit  to  foreclose  such  a  mortgage,  however,  where  the  wife  alleges  her  suretyship 
by  cross  complaint  and  seeks  a  cancellation  of  the  mortgage,  the  burden  rests  on 
her  to  show  its  invalidity  for  the  cause  stated.  So,  where  the  finding  is  merely  that 
she  signed  such  mortgage  to  enable  her  husband  to  obtain  the  money  advanced 
thereon  and  not  to  obtain  money  for  herself,  and  that  the  husband  received  the 
money,  a  conclusion  of  law  that  the  mortgage  is  void  and  therefore  should  be  can- 
celled is  not  warranted,  in  the  absence  of  a  finding  of  the  ultimate  fact,  that  the  wife 
signed  as  surety;  Bartholomew  v.  Pierson,  Ii2-43r. 

To  bring  a  mortgage,  executed  by  husband  and  wife,  on  land  owned  by  them  as 
tenants  by  entireties,  to  secure  a  loan  of  money,  made  on  their  joint  application, 
within  the  prohibition  of  this  section,  making  the  wife's  contracts  of  suretyship  void, 
the  burden  is  on  the  mortgagors  to  make  it  appear  that  the  consideration  of  the 
notes  and  mortgage  was  not  obtained  and  used  for  the  benefit  of  the  joint  estate,  and 
it  must  affirmatively  appear  that  the  money  received  did  not  inure  to  the  benefit  of 
the  wife  or  of  the  mortgagors  jointly.  Wherefore,  a  finding  that  the  money  received 
on  the  mortgage  was  used  by  the  husband  "  mainly  in  discharging  his  indebtedness 
upon  which  his  wife  was  surety,"  and  that  he  "  recognized  all  the  debts  paid  with 
the  money  as  his  individual  debts,  upon  which  his  wife  was  only  surety,"  does  not 
constitute  a  sufficient  finding  of  the  fact  of  the  wife's  suretyship;  Sec.  Co.  v.  Ar- 
buckle,  119-70. 

5124.  Wife's  exemption.  A  judgment  against  a  husband  and  wife  can  not  be 
set  off  against  a  judgment  held  by  them,  where  they  make  due  claim  to  the  exemp- 
tion provided  by  law,  the  right  of  the  wife  to  claim  exemption  being  as  clear,  under 
this  section,  as  is  that  of  her  husband;  Junker  v.  Hustes,  113-524. 

5130.  Wife's  earnings  and  profits.  The  money  which  a  wife  earns  in  a  business 
carried  on  by  her  in  her  own  right  is  hers  —  not  her  husband's.  She  may  buy  wiih  it 
a  promissory  note  from  her  husband  and  his  indorsement  of  it  will  convey  the  note 
to  her  as  an  indorsee;  Wilson  v.  Wilson,  1 13-416. 

This  section  in  no  way  changes  the  relation  between  husband  and  wife.  It  neither 
attempts  to  exonerate  her  from  the  performance  of  any  proper  service  for  the  benefit 
of  the  husband,  either  in  the  household  or  in  his  business,  nor  does  it  attempt  to 
create  any  liability  on  the  part  of  the  husband  to  pay  for  such  services.  It  makes  the 
wife  the  sole  owner  of  her  earnings  when  she  performs  services  for  persons  other  than 
her  husband  and  of  profits  made  from  any  trade  or  business  carried  on  by  her.  It  en- 
ables the  wife,  if  she  chooses  so  to  do,  to  carry  on  a  trade  or  business  on  her  own  ac- 
count and  to  perform  services  for  persons  other  than  her  husband  and,  in  such  cases, 
she  is  the  owner  of  the  profits  and  earnings;  Cit.  S.  Ry.  Co.  v.   Twiname,  121-377. 

5133.  Complaint  for  support.  In  a  proceeding  for  separate  maintenance  under 
section  5132,  the  wife's  complaint  averred  that  she  had  conducted  herself  as  a  kind 
and  dutiful  wife;  that  defendant  was  a  person  of  violent  temper  and,  without  cause, 
had  frequently  abused  and  mistreated  her;  that  he  charged  her  with  infidelity  and 
adultery  with  divers  persons;  that  he  threatened  her  life  and  drove  her  away"  from 
home  and  compelled  her  to  leave  her  home,  and  that,  by  reason  of  the  tender  years  of 
the  children  and  the  violent  and  ungovernable  temper  of  defendant,  she  was  com- 
pelled to  take  the  children  with  her.  It  was  objected,  on  appeal,  that  the  allegations 
are  not  sufficient  to  charge  the  husband  with  desertion  of  his  wife  and  children  (§  5132, 
cl.  1).  The  validity  of  the  complaint  should  have  been  tested  by  demurrer  to  the  com- 
plaint and  the  question  was  not  presented  by  a  demurrer  to  answer,  which  was,  by 
leave  of  court,  withdrawn.  In  the  absence  of  demurrer  the  objection  is  one  that  is 
obviated  by  the  evidence  and  cured  by  the  finding  as  is  not  such  a  defect  as  will  be 
considered  when  raised,  for  the  first  time,  after  trial  and  finding  by  the  court;  Walter 
v.  Walter,  117-248. 
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Notes  to  C 
INSANE  PERSON 

6147.  Order  of  court.  The  statute,  of  ■ 
whereby  insane  persons  may  be  restrained 
public  expense.  Provision  is,  also,  made 
imbursed  from  the  estate  of  one  who  is  dan 
estate.  This  statute  looks  to  the  protection 
makes  them  dangerous  to  the  community, 
dividual  npr  was  it  enacted  with  a  view  to 
hereunder  and  a  person  is  adjudged  insane 
has  become  a  charge  on  the  public  treasury, 
missioners,  under  this  section  and  by  its  ter 
of  the  insane  person;  Board  etc.  v.  Ristine, 


Digitized  by  VjOCK?IC 


8140-8141  §§  Inspection.  646 


Chapter  73. 
INSPECTION. 

I  ART. 

Of  petroleum  oils.  \  2.     Of  salt,  flour,  beef,  pork  and  hay. 


ART, 

I. 


ARTICLE  i  — OF  PETROLEUM  OILS. 

SEC.  I  SBC. 

8140.  Supervisor  of  oil  inspection  —  Appointment.    8142.    Repealing  clause. 

8141.  Deputies  —  Fees.  I  8143.    Emergency. 

* 
An  Act  creating  the  office  of  state  supervisor  of  oil  inspection,  prescribing  the  duties  thereof  and  pro- 
viding for  the  appointment  of  such  supervisor,  abolishing  the  office  of  chief  of  the  division  of  min- 
eral oils  and  state  inspector  of  oils,  repealing  all  laws  inconsistent  therewith  and  declaring  an  emer- 
gency.    [Passed,  notwithstanding  the  governor's  veto,  and  in  force  February  25, 1891;  S.,  1891,  p.  29.* 

8140.*  f  Supervisor  of  oil  inspection  —  Appointment  —Term  — 
Vacancy.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Indiana,  That  there  is  hereby  created  the  office  of  state  supervisor  of  oil 
inspection,  and  immediately  upon  the  taking  effect  of  this  act  the  state 
geologist  of  this  state  shall  appoint  a  skilled  and  suitable  person,  a  resident 
of  this  state,  who  is  not  interested  in  any  way  in  manufacturing,  dealing, 
or  vending  any  illuminating  oils  manufactured  from  petroleum,  as  state 
supervisor  of  oil  inspection,  whose  term  of  office  shall  be  for  the  term  of 
four  years  from  the  date  of  his  appointment,  and  until  his  successor  is  ap- 
pointed and  qualified;  and  in  case  of  a  vacancy  occurring  in  said  office,  at 
any  time  from  death,  resignation  or  removal,  or  any  other  cause,  the  state 
geologist  shall  fill  such  vacancy  by  appointment,  and  such  supervisor  shall 
be  subject  to  removal  at  anytime  by  the  state  geologist  for  any  violation  or 
neglect  of  duty  enjoined  upon  him  by  law. 

Such  supervisor,  when  so  appointed  and  qualified  according  to  law,  shall 
appoint  a  suitable  number  of  deputy  supervisors,  at  least  one  in  each  con- 
gressional district  in  this  state,  excepting  in  the  district  in  which  such 
supervisor  resides ;  the  appointment  may  or  may  not  be  made,  at  the  dis- 
cretion of  the  state  supervisor.  Such  deputy  supervisors  shall  qualify  ac- 
cording to  law;  and  such  state  supervisor  and  his  deputies  shaij  in  all  re- 
spects perform  all  the  duties  now  or  heretofore  required  by  law  of  the  chief 
of  division  of  mineral  oils  and  his  assistants,  or  state  inspector  of  oils  and 
his  deputies,  and  he  and  they  shall  receive  therefor  the  same  fees  and  com- 
pensation now  provided  by  law  for  the  chief  of  division  of  mineral  oils  and 
assistants  or  state  inspector  of  oils  and  deputy  inspectors.  On  the  second 
Monday  of  January  of  each  and  every  year  such  state  supervisor  shall  make 
and  deliver  to  the  state  geologist  of  this  state  an  annual  report  of  the  in- 
spections made  by  himself  and  his  deputies,  during  the  preceding  calendar 
year.  He  and  his  deputies  shall  in  every  way  comply  with  the  law  now  in 
force  pertaining  to  the  inspection  of  oils,     [See  §  84 10. 

8141.  Deputies — Fees.  §  2.  The  office  of  state  inspector  of  oils  as 
created  by  section  2  of  "An  act  providing  for  the  inspection  of  all  kinds  of 
oil  that  shall  be  used  for  illuminating  or  combustive  purposes,  regulating 

•  Unconstitutional;  State,  ex  ret,  v.  Hyde,  121-35.  t  See  §  5152. 
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the  sale  of  said  oil,  providing  for  certain  appointments  and  removals  to  be 
made  by  the  governor,  defining  what  shall  constitute  certain  misdemeanors, 
prescribing  penalties,  repealing  certain  laws,  and  containing  other  matters 
properly  connected  therewith,"  approved  April  u,  1881,  as  well  as  the  of- 
fice of  chief  of  the  division  of  mineral  oils,  created  by  section  6,  of  "An  act 
establishing  a  department  of  geology  and  natural  resources  of  the  state  of 
Indiana  and  providing  for  a  director  of  the  department,  abolishing  the  de- 
partment of  geology  and  natural  history  and  the  office  of  state  geologist 
connected  therewith,  abolishing  the  offices  of  mine  inspector  and  state  in- 
spector of  oils;  repealing  all  laws  or  parts  of  laws  conflicting  with  any  of 
the  provisions  of  this  act  and  declaring  an  emergency,  passed  over  the  gov- 
ernor's veto  and  in  force  February  26,  1889,*  are  hereby  abolished;  and 
all  the  duties  and  requirements  now  and  heretofore  devolved  by  law  upon 
such  officers  shall  be  performed  by  the  state  supervisor  of  oil  inspection. 

8142.  Repealing  clause.  §  3.  All  laws  or  parts  of  laws  inconsistent 
with  any  of  the  provisions  of  this  act  are  hereby  repealed  to  the  extent  of 
such  inconsistency. 

8143.  Emergency.  §  4.  Whereas,  an  emergency  is  hereby  declared  to 
exist  for  the  immediate  taking  effect  of  this  act,  it  shall  therefore  take  effect 
and  be  in  force  from  and  after  its  passage. 

ARTICLE  2  — OF  SALT,  FLOUR,  BEEF,  PORK  AND  HAY. 

SBC.  I  SBC. 

8x44.    Meats,  unlawful  sales  etc.  8x46.    Meats  excepted. 

8145.    Inspector  —  Deputies — Exception.  | 

An  Act  for  the  protection  of  the  public  health,  by  promoting  the  growth  and  sale  of  healthy  cattle  and 
sheep,  making  it  a  misdemeanor  to  sell  the  same  without  inspection  before  slaughtering,  within  this 
state,  and  to  authorize  cities  to  appoint  inspectors.     [Approved  March  a,  1889;  S.,  1889,  p.  150. t 

8i44.f  Unlawful  offer  or  sale  of  meats  —  Inspection.  Sec.  i.  Be 
it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  it  shall  be 
unlawful  to  sell  or  offer  or  expose  for  sale  in  any  incorporated  city  within 
this  state  beef,  mutton,  veal,  lamb  or  pork  for  human  food,  except  as  herein- 
after provided,  which  has  not  been  inspected  alive  within  the  county  by  an 
inspector  or  his  deputy  duly  appointed  by  the  authorities  of  said  county  in 
which  such  beef,  mutton,  veal,  lamb  or  pork  is  intended  for  consumption, 
and  found  by  such  inspector  to  be  pure,  healthy  and  merchantable,  and  for 
every  such  offense  the  accused,  after  conviction,  shall  be  fined  not  more  than 
two  hundred  dollars  nor  less  than  ten  dollars. 

8145.  Inspector  and  deputies,  appointment— Exception  to  stat- 
ute. §  2.  That  the  city  council  is  hereby  empowered  and  required  to  ap- 
point in  each  incorporated  city  within  the  county  one  or  more  inspectors 
and  deputies,  furnish  the  necessary  blanks,  and  decree  the  fees  for  such  in- 
spection: Provided,  that  where  farmers  slaughter  cattle,  sheep  or  swine  of 
their  own  raising  or  feeding  for  human  food  no  other  inspection  shall  be 
required  or  penalty  enforced  than  such  as  are  already  provided  by  law  to 
prevent,  the  sale  and  consumption  of  diseased  meats. 

8146.  Exception  as  to  prepared  meats.  §  3.  Nothing  herein  con- 
tained shall  prevent  or  obstruct  the  sale  of  cured  beef  or  pork  known  as 
dried,  corned  or  canned  beef  or  smoked  or  salted  pork  or  other  cured  or 
salted  meats. 

*  See  Chap,  oo,  art.  15,  %4  The  State  Geologist." 

t  Statute  held  to  be  unconstitutional  as  in  violation  of  the  federal  constitution  ;  State  v.  Klein,  126-68, 
following  Minnesota  v.  Barber,  136  U.  S.,  313. 
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Notes  to  Chapter  73. 
INSPECTION. 

ARTICLE  i— of  petroleum  oils. 

8140.  Appointment  of  inspector.  The  general  assembly,  in  the  creation  of  this 
and  kindred  offices,  may,  by  law,  provide  that  it  or  they  shall  be  filled  either  by  elec- 
tion or  appointment.  Such  appointment,  if  the  law  so  directs,  may  be  made  by 
the  governor  or  by  an  administrative  state  officer;  State,  ex  rel.  v.  Gorby,  122-27. 

The  inspector  of  mineral  oils,  one  of  the  divisions  named  in  a  statute  establishing 
a  department  of  geology  and  natural  resources  (§  5711),  is  a  state  officer  and  the  of- 
fice is  a  state  office.  The  legislature  having  created  the  office  and  having  no  power 
within  itself  to  fill  it  or  to  vest  the  director  of  the  department  with  the  power,  on  the 
instant  of  its  creation  the  office  was  vacant  and  the  governor  has  a  right  to  fill  such 
vacancy  by  appointment;  State,  ex  rel.  v.  Hyde,  121-35. 

ARTICLE  2 —  OF  SALT,  FLOUR,  BEEF,  PORK  AND  HAY. 

8 144!  Unlawful  sale  of  meats — Inspection.  This  statute  is  unconstitutional.  In 
Minnesota  v.  Barber,  136  U.  S.  313,  the  federal  supreme  court  declared  a  similar 
statute  to  be  inoperative  and  void  as  being  repugnant  to  the  federal  constitution. 
The  two  statutes  are  so  nearly  alike  that  the  reasoning  and  conclusion  of  the  court 
apply  as  well  to  this  as  to  the  Minnesota  statute;  State  v.  Klein,  126-69. 
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Notes  to  Chapter  74. 
INTEREST. 

5199.  On  Judgments.  Section  1047  requires  that  a  decree  awai 
woman  on  divorcement  shall  be  for  a  sum  in  gross  and  not  paya 
ments.  The  court  may,  however,  in  its  discretion,  give  a  reasor 
ment,  by  instalments,  on  surety  given.  Where  alimony  has  thus 
gross  sum  and  made  payable  in  instalments  maturing  at  fixed  date 
do  not  bear  interest  nor  is  interest  recoverable  if  there  be  no  defaul 
the  respective  sums  become  due  —  unless  it  be  so  provided  by  th< 
cree.  Nor  is  this  rule  changed  by  the  fact  that  the  judgment  debtc 
an  order  of  court,  given  bond  conditioned  for  the  payment  of  ii 
case  this  section,  which  —  in  substance — provides  that  interest 
money  shall  be  at  the  rate  of  six  per  cent,  from  the  date  of  the  retui 
finding  of  the  court,  if  there  be  no  contract,  does  not  govern,  for  h 
ders  the  payment  of  specific  sums  of  money  on  a  day  or  days  fixed 
is  satisfied  by  the  payment  of  the  several  amounts  on  the  days  fi: 
the  instalments,  or  any  of  them,  should  not  be  paid  at  maturity 
would,  from  the  day  on  which  it  should  be  paid,  bear  interest.  W 
miller,  1 14-541. 

5200.  On  writings  and  accounts.  (1)  On  the  death  of  the  pa 
promissory  note,  interest  will  not  abate  thereon,  although  the  mal 
set  apart  wherewith  to  pay  it  and,  although  there  is  no  administn 
the  estate,  the  minor  heirs  are  without  guardians  and  there  is  an 
whether  an  indebtedness  exists  against  the  estate.  If  the  maker  c 
to  escape  the  payment  of  interest  it  is  his  duty,  as  the  maker  of  an 
in  which  no  specific  place  of  payment  is  appointed,  to  seek  out  tl 
to  receive  payment  and  discharge  the  debt,  or  he  should  cause  let 
tion  to  issue  and  pay  the  debt  to  the  administrator.  (2)  Where  a 
by  its  terms,  becomes  due  at  a  specified  time  subsequent  to  the  d< 
son,  who,  during  his  life,  is  to  receive  the  interest  thereon  and  i 
that  on  the  death  of  such  party  interest  sTiall  cease,  the  latter  stipul 
to  relieve  the  maker  of  the  note  from  the  payment  of  interest  fro 
death  o^such  person  until  the  maturity  of  the  note.  If  the  note 
maturity  interest  is  recoverable  at  the  statutory  rate;  Gale  v.  Corey 

(1)  Where  promissory  notes,  which  specify  no  rate  and  do  not  co 
ment  of  interest,  are  executed  and  payable  in  another  state  or  at  so 
in  some  other  state  than  this,  the  liability  of  the  maker  as  to  all  t 
for  therein  is  governed  and  measured  by  the  iaws  in  force  in  suet 
Where,  however,  promissory  notes  are  general  and  not  made  payab 
place  and  each  of  them  is  wholly  silent  on  the  subject  of  interest 
everywhere  and,  as  a  general  rule,  lex  fori  and  not  lex  loci  contrac 
collection  thereof.  So,  where  no  interest  has  been  contracted  for, 
erable  after  the  breach  of  the  contract  to  pay  is  recoverable,  if  allc 
and,  where  interest  is  adjudged  as  damages  on  such  contracts,  th 
will  be  governed  by  the  law  of  the  place  of  the  suit;  Kopelke  v.  ] 

Action  on  an  account  and  bill  of  particulars  filed.  Plaintiffs  re 
ited  to  the  amount  stated  in  such  bill  of  particulars  where  interest 
the  account  sued  on  under  this  section;  Ross  v.  Smith,  113-242. 

5204.  Contracts  affected.     The  cause  of  action  accrues  on  check 
or  when  they  would  have  been  presented  had  there  been  any  fund 
bank  to  meet  them.     Presentment  may  be  dispensed  with,  provide 
could  not,  at  the  time,  be  legally  and  properly  met  by  the  bank 
Payee  is  entitled  to  interest  from  that  date;  Culver  v.  Marks,  122-; 

5205.  Repeal  —  Saving  clause.  This  section,  passed  in  1879, 
section  4600,  which  places  the  rate  of  interest  to  be  demanded  on 
versity  fund  at  seven  per  cent.;  State  ex  rel.  v.  Carr,  I 11-335. 
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8x47.  Contracts  of  waiver  for  dues. 

8148.  Purchases,  coercing  at  place. 

8149.  Coercion  of— Inducement  to. 

8150.  Attempted  coercion. 

8151.  Violation  of  statute. 

8152.  Labor  hours. 
8x53.  Act  applied. 

8154.  Violation  of  statute. 


SBC 

8155. 
8xil 
8157. 
8x58. 

I&9: 

8161. 


Evasion  of  act 

Female  employes— Seats. 

Violation  of  act. 

Emergency. 

Prevention  of  employment. 

Blacklisting. 

Discharge,  statement  of  cause. 


An  Act  prohibiting  contracts  of  waiver  in  certain  cases  and  contracts  by  the  terms  of  which  persons 
agree  to  trade  or  buy  of  a  particular  person  or  at  a  particular  place,  shop  or  store  and  making  it 
unlawful  to  coerce,  or  attempt  to  coerce,  persons  to  trade  or  buy  of  any  particular  person,  or  at  any 
particular  place,  shop  or  store,  and  providing  penalties  for  violation.  [Approved  March  6,  1889;  in 
force  May  10, 1889;  S.,  1889,  p.  191.* 

8147.*  Contracts  of  waiver  for  amounts  due  for  labor  unlaw- 
ful. Sec.  1.  Beit  enacted  by  the  General  Assembly  of  the  State  of  Indiana^ 
That  it  shall  be  unlawful  for  any  owner,  corporation,  association,  company, 
firm  or  person  engaged  in  mining  coal,  ore  or  other  minerals,  or  quarrying 
stone,  or  in  manufacturing  iron,  steel,  lumber,  staves,  heading,  barrels,  brick, 
tile,  machinery,  agricultural  or  mechanical  implements,  or  any  article  of  mer- 
chandise, to  directly  or  indirectly  procure  any  person  or  persons  to  execute 
a  contract  or  agreement  to  waive  his  or  their  legal  right  to  demand  of  or 
receive  from  such  owner,  corporation,  association,  company,  firm  or  person, 
at  least  once  every  two  weeks,  payment  of  the  amount  due  such  person  or 
persons  for  labor  performed,  in  lawful  money  of  the  United  States. 

8148.  Coercion,  contract  to  purchase  of  person  or  at  place, 
unlawful.  §  2.  It  shall  be  unlawful  for  any  owner,  corporation,  associa- 
tion, company,  firm  or  other  person  engaged  in  this  state  in  mining  coal,  ore 
or  other  minerals,  or  quarrying  stone,  or  in  manufacturing  iron,  steel,  lum- 
ber, staves,  heading,  barrels,  brick,  tile,  machinery,  agricultural  or  mechan- 
ical implements,  or  any  article  of  merchandise,  to  directly  or  indirectly 
procure  any  person  or  persons  to  execute  any  contract  or  agreement  by  the 
terms  of  which  such  person  or  persons  agree  to  purchase  any  article  of 
merchandise,  food,  groceries,  or  supplies  of  any  particular  person,  corpora- 
tion, association,  firm  or  company,  or  at  any  particular  place,  shop  or  store 
in  this  state. 

8149.  Coercion  or  inducement  as  to  purchases.  §  3.  It  shall  be 
unlawful  for  any  owner,  manager,  superintendent,  operator,  bank  boss, 
agent  or  employer  employed  in  any  of  the  occupations  described  in  section 
one  of  this  bill  to  hold  out  any  tokens  or  inducements,  or  make  any  threats 
or  promises  of  reward,  or  in  any  other  way,  by  words  or  acts,  to  coerce  any 
of  their  employes  to  buy  any  article  of  merchandise,  food,  groceries,  or 
supplies  of  any  particular  person,  corporation,  association,  firm  or  com- 
pany, or  at  any  particular  place,  shop  or  store  in  this  state. 

8150.  Attempt  to  coerce  eimploye  to  purchase.  §  4.  It  shall  be 
unlawful  for  any  owner,  manager,  superintendent,  operator,  bank  boss, 
agent  or  employer  to  attempt,  by  words  or  acts,  to  coerce  any  of  their  em- 
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ployes  to  buy  any  article  of  merchandise,  food,  groceries  or  supplies  of  any 
particular  person,  corporation,  association,  firm  or  company,  or  at  any  par- 
ticular place,  shop  or  store  in  this  state. 

8151.  Violation  of  Statute.  §  5.  Every  owner,  corporation,  associa- 
tion, company,  firm,  person,  manager,  superintendent,  bank  boss,  agent  or 
employer  who  shall  violate  any  of  the  provisions  of  this  act  shall  be  deemed 
guilty  of  a  misdemeanor  and,  upon  conviction  thereof,  shall  be  fined  in  any 
sum  not  more  than  two  hundred  dollars. 

An  Act  regulating  the  hours  of  labor  of  mechanics,  workingmeo  and  laborers  employed  in  this  state, 
or  employed  by  the  state,  or  otherwise  employed  upon  the  public  works  thereof.  [Approved  March 
6, 1889;  in  force  May  10, 1889;  S.,  1889,  p.  143. 

8152.  Hours  of  labor  regulated  —  Eight  hours  a  lawful  day's 
work  —  Extra  hours.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of Indiana f  That  on*  and  after  the  passage  of  this  act,  eight  hours 
shall  constitute  a  legal  day's  work  for  all  classes  of  mechanics,  workingraen 
and  laborers,  excepting  those  engaged  in  agricultural  or  domestic  labor;  but, 
overwork  for  an  extra  compensation  by  agreement  between  employer  and 
employe  is  hereby  permitted. 

8153.  Statute,  how  applied.  §  2.  This  act  shall  apply  to  all  persons, 
firms,  corporations,  companies  or  associations  employing  labor  in  this  state, 
and  to  all  mechanics,  workingmen  and  laborers,  now,  or  hereafter  employed 
by  this  state  or  any  municipal  corporation  herein,  through  its  agents,  or  of- 
ficers, or  in  the  employ  of  persons  contracting  with  the  state,  or  any  munici- 
pal corporation  thereof  for  performance  of  labor  on  the  public  works  of  this 
state,  or  such  corporation. 

8154.  Violation  of  Statute.  §  3.  Any  person,  firm,  company,  corpora- 
tion or  association  doing  business  in  this  state,  or  any  officer  or  agent  of  this 
state  or  municipal  corporation  thereof,  who  shall  violate  or  otherwise  evade 
the  provisions  of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor  and, 
upon  conviction  thereof,  shall  be  fined  in  any  sum  not  greater  than  five  hun- 
dred dollars,  and  if  the  person  or  persons  violating  the  same,  be  an  officer 
or  agent  of  this  state,  or  of  any  municipal  corporation  thereof,  he  shall  in 
addition  to  such  fine,  be  removed  from  his  position. 

8155.  Evasion  of  Statute.  §  4.  Any  party  or  parties  contracting  with 
this  state  or  any  municipal  corporation  thereof,  who  shall  fail  to  comply  with, 
or  secretly  evade  the  provisions  hereof,  by  exacting  and  receiving  more  hours 
of  labor  than  is  herein  fixed,  shall  be  deemed  guilty  of  a  misdemeanor  and, 
upon  conviction  thereof,  shall  be  fined  in  any  sum  not  greater  than  five  hun- 
dred dollars,  and  in  addition  thereto,  in  the  option  of  the  state  or  municipal 
corporation,  forfeit  such  contract. 

An  Act  for  the  preservation  of  the  health  of  women  and  girls  employed  in  manufacturing,  mechanical 
and  mercantile  establishments,  prescribing  a  penalty  tor  a  violation  of  the  same,  providing  for  its 
enforcement,  and  declaring  an  emergency.  [Approved  and  in  force  March  6,  1891;  S.,  1891,  p.  331. 

8156.  Female  employes,  seats  for.  Sec.  i.  Be  it  enacted  by  the  Gen- 
eral Assembly  of  the  State  of Indiana ',  That  every  person  or  corporation  em- 
ploying women  or  girls  in  any  manufacturing,  mechanical  or  mercantile 
establishment  in  this  state  shall  provide  suitable  seats  for  the  use  of  the 
females  so  employed,  and  shall  permit  the  use  of  such  seats  by  them  when 
they  are  not  necessarily  engaged  in  the  active  duties  for  which  they  are 
employed. 

8157.  Violation  of  act  —  Prosecution.  §  2.  Any  person  or  persons, 
or  any  corporation  violating  any  of  the  provisions  of  this  act,  shall  be  pun- 
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ished  by  a  fine  of  not  less  than  ten  dollars  nor  more  than  thirty  dollars  for 
each  offense.  And  it  is  made  the  duties  of  the  prosecuting  attorneys  of  the 
state  to  enforce  the  provisions  of  this  act. 

8158.  Emergency.  §  3.  An  emergency  existing  for  the  immediate 
taking  effect  of  this  act,  therefore  the  same  shall  be  in  force  from  and  after 
its  passage. 

An  Act  for  the  protection  of  discharged  employes  and  to  prevent  blacklisting.    [Approved  March  9, 
1889;  in  force  May  10,  1889;  S.,  1889,  p.  315. 

S159.  Employe  discharged— Prevention  of  employment  of,  un- 
lawful. Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  In- 
diana.  That  if  any  person,  agent,  company  or  corporation,  after  having 
discharged  any  employe  from  his  or  its  service,  shall  prevent  or  attempt  to 
prevent,  by  word  or  writing  of  any  kind,  such  discharged  employe,  from 
obtaining  employment  with  any  other  person,  company  or  corporation,  such 
person,  agent  or  corporation  shall  be  guilty  of  a  misdemeanor,  and  shall  be 
punished  by  a  fine  not  exceeding  fivQ  hundred  dollars,  nor  less  than  one 
hundred  dollars,  and  such  person,  agent,  company  or  corporation  shall  be 
liable  in  penal  damages  to  such  discharged  person,  to  be  recovered  by  civil 
action,  but  this  section  shall  not  be  construed  as  prohibiting  any  person  or 
agent  of  any  company  or  corporation  from  informing  in  writing  any  other 
person,  company  or  corporation  to  whom  such  discharged  person  or  em- 
ploye has  applied  for  employment  a  truthful  statement  of  the  reasons  for 
such  discharge. 

8160.  Blacklisting  —  Damages  —  Recovery.  §  2.  If  any  railway 
company  or  any  other  company  or  partnership  or  corporation  in  this  state 
shall  authorize  and  allow  any  of  its  or  their  agents  to  blacklist  any  dis- 
charged employes,  or  attempt  by  word  or  writing  or  any  other  means  what- 
ever to  prevent  such  discharged  employe,  or  any  employe  who  may  have 
voluntarily  left  said  company's  service  from  obtaining  employment  with 
any  other  person,  or  company,  except  as  provided  for  in  section  one  of  this 
act,  such  company  or  copartnership  shall  be  liable  in  treble  damages  to  such 
employe  so  prevented  from  obtaining  employment,  to  be  recovered  by  him 
by  a  civil  action. 

8161.  Cause  of  discharge  —  Statement.  §3.  It  shall  be  the  duty 
of  any  person,  agent,  company  or  corporation  after  having  discharged  any 
employe  from  his  or  its  service,  upon  demand  by  such  discharged  employe, 
to  furnish  him  in  writing  a  full,  succinct  and  complete  statement  of  the  cause 
or  causes  of  his  discharge,  and  if  such  person,  agent,  company  or  corpora- 
tion shall  refuse  so  to  do  within  a  reasonable  time  after  such  demand,  it 
shall  ever  after  be  unlawful  for  such  person,  agent,  company  or  corporation 
to  furnish  any  statement  of  the  cause  of  such  discharge  to  any  person  or 
corporation,  or  in  any  way  to  blacklist  or  to  prevent  such  discharged  person 
from  procuring  employment  elsewhere,  subject  to  the  penalties  prescribed 
in  section  one  of  this  act:  Provided,  that  said  written  cause  of  discharge 
when  so  made  by  such  person,  agent,  company  or  corporation  at  the  request 
of  such  discharged  employe  shall  never  be  used  as  the  cause  for  an  action, 
for  slander  or  libel  either  civil  or  criminal  against  the  person,  agent,  com- 
pany or  corporation  so  furnishing  the  same. 
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Notes  to  Chapter  75. 
LABORERS. 

6206.  When  preferred  creditors.  The  statute  of  1885  amended  this  section,  as  is 
stood  in  the  revision  of  1881,  by  adding,  after  the  word  "  mechanical,"  the  words 
•*  agricultural  or  other  business  or  employment."  It  does  not  repeal  section  5206c, 
being  section  3  of  the  statute  of  March  3,  1885,  which  provides  that  all  debts  due  any 
person  for  manual  or  mechanical  labor  shall  be  preferred  claims  against  any  individual, 
co-partnership  etc.,  where  the  property  shall  pass  into  the  hand  of  an  assignee  or  receiver. 
The  statute  of  March  3,  1885  (§§  6206a-o)  is  in  full  force;  Eversole  v.  Chase,  127- 
299. 

This  act  constitutes  the  act  of  March  29,  1879,  »n  force  since  May  31,  1879,  being 
"  an  act  to  provide  for  the  security  and  payment  of  laboring  men  and  mechanics. "  It 
is  manifest,  by  this  statute,  that  the  general  assembly  intended  to  provide  that  the  la- 
borers and  employes  of  any  company,  corporation,  firm  or  person  engaged  in  any 
manufacturing  or  mechanical  business,  or  in  the  construction  of  any  work  or  build- 
ing, to  whom  debts  may  be  owing  by  or  from  their  employer,  by  reason  or  on  account 
of  their  labor  or  employment,  shall  be  preferred  creditors  of  their  employer;  and,  the 
debts  so  owing  to  them,  to  an  amount  not  exceeding  $50  to  each  emplo}'e  for  work 
or  labor  performed  within  six  months  next  preceding  the  happening  of  one  or  more 
of  the  following  events,  shall  be  considered  as  preferred  debts  and  shall  be  first  paid 
in  full  etc.,  namely:  (1)  when  the  property  of  such  employer  shall  be  seized  under  any 
mesne  or  final  process  of  any  court  of  this  state.  (2)  When  the  business  of  such  em- 
ployer or  employers  shall  be  suspended  by  the  action  of  his  or  their  creditors;  or  (3) 
when  the  business  of  such  employer  shall  be  put  into  the  hand  of  an  assignee,  receiver  or 
trustee.  So,  when  it  is  shown  that  the  business  of  the  employer  has  been  suspended 
by  any  action  of  the  creditors,  whether  with  or  without  the  consent  of  the  failing  or 
insolvent  debtor,  a  case  is  made  by  the  laborer  or  employe  within  the  meaning  and  in- 
tention of  the  statute.  Wherefore,  where  a  firm  engaged  in  a  manufacturing  business, 
being  insolvent,  having  a  purpose  to  prefer  a  creditor,  voluntarily  conveys  all  its 
property  to  such  creditor,  whereby  the  business  of  such  firm  is  suspended,  the  la- 
borers and  employes  of  the  firm  become  and  are  preferred  creditors  to  an  amount  not 
exceeding  $50  each,  for  work  done  within  the  six  months  preceding  such  conveyance, 
and  the  creditor  sought  to  be  preferred  by  the  conveyance  takes  the  property  conveyed 
subject  to  the  lien  of  such  laborers  and  employes;  Bass  v.  Doerman,  112-394. 

Plaintiff  in  action  was  employed  by  a  natural  gas  company,  a  corporation  organized 
under  the  laws  of  this  state,  to  superintend  the  construction  of  its  pipe  lines  in  a 
specified  county.  As  such  superintendent  he  had  full  supervision  of  the  digging  of 
gas  trenches,  the  laying  of  gas  pipes,  the  testing  of  gas  wells  and  connecting  them 
with  the  pipe  lines,  with  authority  to  hire  as  many  employes  as  he  chose,  to  discharge 
them  at  pleasure  and  had  full  control  over  such  employes;  he  was  him  self  responsible 
directly  to  the  company  with  no  immediate  superior  officer,  except  the  president  and 
vice  president.  His  duty  was  almost  wholly  confined  to  superintending  the  employes 
under  his  control  and  in  the  discharge  of  this  duty  he  was  required  to  do  much  walk- 
ing along  the  pipe  lines  and,  when  testing  gas  wells,  it  was  necessary  for  him  to 
handle  wrenches  and  other  tools  for  a  few  minutes.  Beyond  this  the  discharge  of  his 
duties  did  not  make  it  necessary  for  him  to  do  any  physical  or  manual  labor,  other 
than  might  be  incident  to  his  superintendency,  although  of  his  own  volition  he  did 
occasionally  engage  in  such  labor  in  the  event  of  a  scarcity  of  hands  etc.  The  com- 
pany became  insolvent  and  a  receiver  was  appointed.  It  was  held  that  plaintiff  was 
a  laborer,  within  the  meaning  of  this  statute  and,  as  such,  entitled  to  have  his  claim 
for  wages  declared  a  preferred  claim,  to  the  extent  provided  for  by  the  statute,  to  be 
paid  before  a  distribution  of  the  assets  among  the  general  creditors;  Pendergast  v. 
Yandes,  125-160. 
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Notes  to  Chapter  76. 
LANDLORD  AND  TENANT. 

5208.  Tenancies  at  will  and  from  year  to  year.  A  general  tenancy,  whereby 
the  premises  were  occupied  by  defendants,  by  the  consent  of  the  landlord, constituting  a 
tenancy  from  year  to  year.  A  tenancy  from  year  to  year  is  not  changed  by  a  convey- 
ance of  the  real  estate  by  the  lessor  to  a  third  person.  The  grantee  may  terminate  it 
by  proper  notice  and  recover  possession  the  same  as  his  grantor  might  have  done; 
Swope  v.  Hopkins,  1 19-126. 

5213.  Notioe,  when  unnecessary.  When  a  tenant  denies  the  landlord's  title  and 
asserts  ownership  his  possession  becomes  a  tortious  one,  the  landlord's  right  of  entry 
is  complete  and  he  may  sue  at  any  time  within  the  period  of  limitation.  Such  a  re- 
pudiation of  the  tenure  terminates  the  tenancy  and  dispenses  with  a  notice  to  quit; 
Tobin  v.  Young,  124-510. 

An  agreement  that  a  tenancy  shall  expire  on  the  breaking  down  of  a  grist  mil!  leased 
creates  a  contingent  limitation  of  the  term.  On  the  happening  of  the  contingency, 
the  tenant  is  bound  to  take  notice  of  it  and  surrender  possession;  a  notice  to  quit  is 
not  necessary;  Scott  v.  Willis,  122-4. 

5225.  Suit  for  possession,  when  tenant  holds  over.  The  jurisdiction  of  justices 
of  the  peace  in  actions  instituted  before  them,  under  this  section,  is  co-extensive, 
territorially,  with  the  county.  Complaint  may  be  made  before  any  justice  of  the 
peace  of  the  county  in  which  the  lands  are  situate.  The  jurisdiction  is  without  limit 
as  to  the  amount  involved;  Scott  v.  Willis,  122-2. 

5234,  5236.  Appeal  —  Damages.  Section  1500,  as  to  a  bond  on  appeal  from  a 
justice's  judgment,  provides  for  a  bond  in  a  fixed  sum.  There  is  nothing  in  these 
sections,  which  provide  for  appeals  in  actions  for  forcible  entry  and  detainer  and 
against  tenants  holding  over,  which  is,  directly  or  by  implication,  in  the  way  of  an  ap- 
peal bond  in  a  fixed  and  definite  penalty.  Construing  the  three  sections  together  it 
seems  to  be  proper  that  in  such  cases  the  bond  should  be  in  such  definite  sum  and 
with  such  sureties  as  the  justice  may  approve.  This  being  so  it  follows  that  where  on 
an  appeal  by  defendant  from  a  justice  judgment  for  the  possession  of  real  estate  and 
damages  for  its  detention,  the  appeal  bond  is  executed  with  a  fixed  penalty,  the  sure- 
ties on  such  bond  are  not  liable  beyond  the  sum  stated,  whatever  may  be  the  amount 
of  the  judgment  rendered  against  the  defendant  in  the  appellate  court ;  Graeter  v.  De. 
Wolf,  1 1 2-5. 

5236.  Damages.  Under  this  section  a  bond  executed  on  taking  an  appeal  from  a 
judgment  of  a  justice  of  the  peace  awarding  to  the  plaintiff  the  possession  of  real  estate 
and  damages  for  its  detention  covers  rents  accruing  pending  the  appeal,  by  the  express 
terms  of  the  section,  although  the  bond  does  not,  in  terms,  purport  to  cover  such  ac- 
cruing rents.  The  parties  must  be  held  to  have  contracted  with  reference  to  the  stat- 
ute, the  provisions  of  which  became  as  much  a  part  of  the  bond  as  if  they  were  ex- 
pressly incorporated  into  it.  Under  section  1221,  the  parties  became  bound  to  the  full 
extent  contemplated  by  the  statute  requiring  the  bond.  Nor  is  this  liability  changed 
by  the  fact  that  the  appeal  is  dismissed  in  the  circuit  court  without  judgment  for  such 
accrued  rents;  Stults  v.  Zahn,  117-298. 

6237.  Forcible  entry  and  detainer.  The  owner  of  land  who  is  wrongfully  held 
out  of  possession,  by  one  who  has  no  legal  or  equitable  right,  may  embrace  the 
opportunity  and  gain  peaceable  possession  if  he  can.  Unless,  however,  he  can  obtain 
possession  without  force,  or  show  of  violence,  his  sole  remedy  is  to  invoke  the  aid  of 
legal  procedure;  Scott  v.  Willis,  122-2. 
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8l6a.  GOVERNMENT  LAND  RECORDS,  COpy. 

8163.  Land  office  letters. 

8x64.  Land  selections,  copies. 

8x65.  Record  books. 

8166.  Clerks  —  Compensation. 

8167.  Copies  to  counties. 
8x68.  Emergency. 
8169.  State  lands,  sale. 

8x70.  County  auditors  —  Appraisers. 

8171.  Lands,  registration. 

817a.  Sales  —  Notice  —  Terms. 

8x73.  Sales  contract  —  Forfeiture. 

8174.  Purchase  money. 

81 75.  Renting  lands. 

8176.  Unlawful  possession. 
€177.  Proceeds,  disposal  of. 

8178.  Mortgaged  lands  —  College  fund 

8179.  State  auditor  sell  certain. 
8x80.  Repealing  clause. 

8x8x.  Emergency. 

8182.  Amending  $8x77. 

8183.  Emergency. 

8184.  Indianapolis  lot,  sale. 

8185.  Appraisement  —  Terms  of  sale. 

8186.  Notice  of  sale  —  Upset  price. 

8187.  Payment  —  Deed. 


SEC 

8188.  Proceeds  to  general  fund. 

8189.  Bit  aver  lake  lands,  title. 

8190.  Sale  authorized. 

8x91.  Terms  of  sale  —  Price  —  Pun 

819a.  State  auditor's  duty. 

8x93.  Unsold  lands. 

8194.  Attorney  general's  fee. 

8195.  Fees,  sundry. 

8196.  Emergency. 

8x97.  Tipton  county  land  —  Title. 

8198.  Emergency.  • 

8x99.  Rush  county  land,  sale. 

8200.  Emergency. 

8301.  Kankakee  lands,  drainage. 

8202.  Commissioners. 

8203.  Engineer  —  Plans  -  Bids. 

8204.  Oath  —  Removal  —  Pay. 

8205.  Appropriation. 

8206.  Emergency. 

8207.  Kankakee  river  —  Powers. 

8208.  Emergency. 

8209.  Highway  grant 

8210.  Location  —  Width. 

8211.  Emergency. 

82x2.  Public  grounds  —  Railway  us 


An  Act  directing  the  copying,  filing  and  indexing  of  certain  land  records  of  the  state,  ma! 
copies  of  the  same  competent  evidence  in  all  the  courts,  authorizing  the  auditor  of  sta 
certified  copies  of  certain  records  from  the  secretary  of  the  interior,  providing  the  mi 
curing  the  necessary  records  for  making  such  copies,  authorizing  the  employment  o 
fixing  their  compensation,  making  an  appropriation  therefor,  prescribing  the  manner 
certified  copies  of  the  tract  books,  plat  books  and  field  notes  of  the  United  States  surv 
rious  counties  of  the  state  and  declaring  an  emergency.  [Approved  and  in  force  Mar 
1889,  p.  203. 

8162.  Land  records,  copying  of—  Certification  —  Evid 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indu 
the  auditor  of  state  is  hereby  directed  to  have  copied,  in  suitabl 
the  tract  books  of  the  several  land  districts  within  this  state  now  i: 
tody,  and  the  tract  books  of  the  lands  donated  to  the  state  of  Ii 
the  several  acts  of  congress,  to  aid  in  the  construction  of  the  Wa 
Erie  canal,  provided  such  tract  books  are  in  bad  condition;  and 
copied,  the  auditor  of  state  shall  certify  that  the  same  are  true  and 
copies  of  the  originals  and,  thereafter,  copies  of  the  same,  duly  auth 
under  the  hand  and  official  seal  of  the  auditor  of  state,  shall  be  n 
evidence  in  all  the  courts  of  this  state. 

8163.  General  land  office  letters  etc.  —  Index  of.  §  2.  Th 
of  state  shall  also  cause  to  be  filed  and  properly  indexed  the  lett< 
general  land  office  of  the  United  States,  referring  to  the  sale,  entr 
posal  of  the  public  lands  within  this  state,  and  make  a  minute  rei 
said  letters  in  the  proper  tract  book  after  each  particular  tract  or 
land  affected  thereby.  He  shall  also  cause  to  be  filed  and  properl; 
the  letters  and  papers  relating  to  the  Wabash  and  Erie  canal,  now 
fice,  and  also  all  certificates  or  receipts  of  purchase  issued  for  ai 
swamp,  university,  college  fund,  saline,  Michigan  road  lands  or  a; 
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lands  belonging  to  the  state,  and  of  the  town  lots  in  the  town  of  Indian- 
apolis. 

8164.  Certified  copies  of  land  selections.  §  3.  The  auditor  of  state 
is  also  directed  to  procure  from  the  secretary  of  the  interior  certified  copies 
of  the  lists  of  selections  of  Wabash  and  Erie  canal  lands  and  Michigan  road 
lands,  approved  to  the  state  under  the  several  acts  of  congress,  and  a  sum 
sufficient  for  such  purpose  is  hereby  appropriated,  to  be  paid  upon  the  ap- 
proval of  the  governor:  Provided^  that  the  secretary  of  the  interior  shall  re- 
fuse to  furnish  such  lists  to  the  state,  free  of  cost,  upon  the  official  request 
of  the  governor. 

8165.  Record  books  etc  §  4.  It  shall  be  the  duty  of  the  auditor  of 
state  to  make  his  requisition  upon  the  contractor  for  public  printing  for  the 
necessary  records  for  the  carrying  into  effect  of  this  act,  and  the  same  shall 
be  paid  for  out  of  the  appropriation  for  public  printing  and  binding. 

8166.  Clerks  —  Compensation.  §5.  The  auditor  of  state  is  hereby 
authorized  to  appoint  two  competent  clerks  for  the  purpose  of  carrying 
into  effect  the  provisions  of  this  act;  such  clerks  shall  each  receive  for  their 
services  a  sum  not  to  exceed  four  dollars  per  day  while  actually  employed, 
to  be  drawn  upon  the  treasury  of  state  upon  the  warrant  of  the  auditor  of 
state,  and  a  sum  not  exceeding  two  thousand  dollars  is  hereby  appropriated 
out  of  any  moneys  in  the  treasury  not  otherwise  appropriated. 

8167.  Copies  to  counties.  §  6.  When  such  tract  books  have  been 
copied  and  indexed,  as  provided  in  this  act,  it  shall  be  the  duty  of  the  au- 
ditor of  state  to  furnish,  upon  the  official  request  of  the  auditor  and  surveyor 
of  any  county  in  the  state,  certified  copies  of  the  tract  books  of  the  land 
lying  within  such  courity,  of  the  plat  books  of  said  county,  and  the  field 
notes  of  the  United  States  survey  of  the  lands  in  said  county,  and  when  com- 
pleted the  auditor  of  state  shall  certify  to  the  auditor  of  such  county  the 
amount  of  his  fees,  and  such  auditor  shall  draw  his  warrant  upon  the  treas- 
urer of  the  county  for  the  same. 

8168.  Emergency.  §  7.  An  emergency  is  hereby  declared  to  exist  for 
the  immediate  taking  effect  of  this  act;  therefore  the  same  shall  be  in  force 
from  and  after  its  passage. 

An  Act  authorizing  the  sale  and  conveyance  of  certain  lands  of  the  state  of  Indiana,  disposing  of  the 


proceeds  thereof  and  providing  for  the  recovery  of  the  possession  of  any  of  the  lands  of  tfie  stale 
unlawfully  held  and  for  the  rent  of  any  of  the  lands  of  the  state  until  sold,  repealing  til  laws  in 
conflict  therewith  and  declaring  an  emergency,  f  Approved  and  in  force  March  9,  1889;  S.,  1889, 
P-3<>7- 

8169.  State  lands,  sale  of —  Maps  and  plats,  preparation  o£ 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana^  That 
it  shall  be  the  duty  of  the  auditor  of  state  to  cause  to  be  prepared  maps 
and  plats  of  the  lands  belonging  to  the  state  known  as  the  swamp  and  in- 
demnity lands,  saline  lands,  the  lands  which  have  escheated  to  the  state  and 
which  may  escheat  to  the  state,  and  the  lands  forfeited  to  the  state  bynon 
payment  of  taxes,  and  which  may  hereafter  become  forfeited  by  non  pay- 
ment of  taxes,  or  any  other  lands  belonging  to  the  state  and  not  set  apart 
by  law  for  state  purposes,  lying  within  the  bounds  of  each  county  of  the 
state  separately,  showing  the  township,  range,  section  and  parts  of  sections, 
together  with  the  numbers  of  each,  which  maps  or  plats,  with  duplicates 
thereof,  he  shall  forward  to  the  several  county  auditors  in  which  said  lands 
may  lie  immediately  upon  the  completion  thereof.  It  shall  also  be  the  duty 
of  the  auditor  of  state  to  cause  to  be  sold,  under  the  provisions  and  con- 
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ditions  of  this  act,  any  lands  known  as  swamp  or  indemnity  lands,  saline 
lands,  or  university  lands,  to  which  the  state  may  acquire  title  under  the 
provisions  of  any  existing  grant  from  the  government  of  the  United  States, 
and  all  other  lands  of  the  state  hereinbefore  described  and  not  set  apart 
by  law  for  state  purposes. 

8170.  County  auditors,  duty  of— Appraisers.  §2.  It  shall  be 
the  duty  of  each  county  auditor  of  this  state,  after  receiving  the  maps  or 
plats  of  the  lancjs  lying  within  the  bounds  of  his  county,  as  set  forth  in 
section  one  of  this  act,  to  cause  the  value  of  the  same  to  be  appraised,  in 
legal  subdivisions,  by  disinterested  persons,  and  return  the  same  to  the  audi- 
tor of  state,  retaining  the  duplicate  copy  thereof;  the  appraisers  herein  pro- 
vided for  to  consist  of  three  persons,  who  shall  be  appointed  jointly  by 
the  board  of  county  commissioners  of  each  county  in  the  state  in  which 
said  lands  may  lie. 

8171.  Registration  of  lands.  §  3.  It  shall  be  the  duty  of  the  audi- 
tor of  state,  immediately  after  receiving  said  maps  or  plats  from  the  sev- 
eral county  auditors,  to  cause  the  said  lands  to  be  registered  in  a  book  to 
be  kept  for  that  purpose,  in  legal  subdivisions,  as  shown  on  said  maps  or 
plats;  and  when  said  lands  are  sold,  the  name  or  names  of  the  purchaser 
thereof  shall  be  placed  opposite  thereto. 

8172.  Sale  of  lands— Terms  of  sale  —  Notice.  §  4.  It  shall  be 
the  duty  of  the  auditor  of  state,  when  he  receives  the  appraisement  of 
said  lands  from  the  several  county,  auditors,  as  provided  in  section  two  of 
this  act,  to  offer  the  same  at  public  or  private  sale,  as  the  said  officer  shall 
deem  for  the  best  interest  of  the  state,  not  accepting  any  bid  at  less  than 
the  appraised  value;  and  such  lands  shall  first  be  offered  for  cash,  and  if 
no  bid  for  cash  is  received  therefor,  the  auditor  shall  immediately  re-offer 
the  same  on  a  credit  not  to  exceed  five  years,  interest  being  paid  annually 
in  advance;  and,  he  shall  give  notice  of  the  sale  thereof  by  a  publication 
of  the  description  of  said  land,  and  the  appraisement  thereof,  in  two  papers 
of  general  circulation  published  in  Indianapolis,  and  a  newspaper  published 
in  each  county  where  said  lands  may  be  located.  After  such  advertise- 
ment and  offer  of  sale,  should  no  bid  be  received  for  any  of  said  lands, 
then  the  auditor  of  state  may  sell  the  same  at  any  time  thereafter  at  pri- 
vate sale  without  giving  further  notice  of  such  sale  :  Provided,  that  such 
lands  shall  not  be  sold  for  less  than  three- fourths  of  the  appraised  value. 

8173.  Sale  contract — Forfeiture.  §  5.  On  failure  of  any  pur- 
chaser to  pay  any  instalment  of  interest  on  said  deferred  payment  of  pur- 
chase money,  when  the  same  becomes  due,  the  contract  shall  become  for- 
feited, and  the  land  shall  immediately  revert  to  the  state,  and  the  auditor 
of  state  shall  forthwith  proceed  to  sell  the  same  in  the  manner  and  on  the 
terms  hereinbefore  specified  in  this  act. 

8174.  Purchase  money;  payment  of.  §  6.  The  purchaser  of  any 
tract  or  tracts  of  land,  sold  by  the  auditor  of  state  as  aforesaid,  shall  pay 
the  purchase  money  as  certified  by  the  auditor  of  state,  to  the  treasurer  of 
state,  and  when  the  auditor  of  state  shall  receive  the  receipt  of  the  treas- 
urer of  state  therefor,  he  shall  cause  to  be  prepared  a  deed  of  conveyance 
in  the  names  of  the  purchasers  of  the  land  purchased,  which  deed  shall  be 
signed  by  the  governor  of  the  state  officially,  and  attested  by  the  auditor  of 
state,  with  the  seal  of  the  state  affixed  thereto. 
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8175.  Rent  any  of  lands.  §  4.  The  auditor  of  state  is  hereby  au- 
thorized and  directed  to  rent  any  of  the  lands  of  the  state  until  the  same 
are  sold  or  otherwise  disposed  of;  and  it  shall  be  the  duty  of  the  auditors  of 
the  several  counties  of  the  state  in  which  any  of  the  lands  of  the  state  re- 
maining unsold  are  situate  to  assist  the  auditor  of  state  in  renting  and  col- 
lecting the  rent  for  the  same,  and  the  auditor  of  state  is  hereby  author- 
ized to  allow  such  county  auditors  for  such  service  a  commission  not  to  ex- 
ceed ten  per  cent,  of  the  rents  which  may  be  collected  by  them. 

8176.  Unlawful  possession  of  lands.  §  8.  It  is  made  the  duty  of, 
and  it  shall  be  lawful  for  the  auditor  of  state,  when  any  of  the  lands  of  the 
state  are  unlawfully  held,  or  in  the  possession  of  any  one,  to  issue  a  warrant 
directed  to  the  sheriff  of  the  county  in  which  the  land  so  held  may  lie,  com- 
manding that  officer  to  take  possession  of  said  lands  and  deliver  the  same 
to  the  purchaser  thereof;  and,  the  auditor  of  state  is  also  directed  and  au- 
thorized to  issue  a  warrant  to  the  sheriff  of  the  county  where  lands  are  so 
held  or  possessed  by  any  person  and  upon  receipt  of  said  warrant  the  said 
officer  shall  promptly  proceed  to  execute  such  process  and  take  possession 
of  said  property  according  to  its  command. 

8177.  Proceeds,  how  disposed  of.  §  9.  The  money  received  bjr 
the  treasurer  of  state  for  the  sale  or  rent  of  said  land,  as  provided  in  this 
act,  shall  constitute  a  fund  for  the  following  purposes,  and  for  no  other, 
to  wit : 

First  To  pay  the  expenses  of  preparing  the  maps  or  plats  thereof,  the 
expenses  of  the  sale  thereof,  certified  by  the  auditor  of  state  and  paid  out 
of  this  fund  in  the  state  treasury  upon  his  warrant. 

Second,  After  the  payment  of  the  foregoing  expenses,  the  fund  remain- 
ing in  the  state  treasury  shall  be  transferred  to  the  permanent  common 
school  fund  of  the  state.     [See  §  SlS2,  post. 

8178.  Mortgage  lands  —  College  fund.  §  10.  The  auditor  of  state 
is,  also,  hereby  authorized  and  directed  to  have  appraised  and  sold,  under 
the  provisions  and  conditions  of  this  act  for  the  appraisement  and  sale  of 
other  lands  of  the  state,  the  lands  mortgaged  for  college  funds  and  forfeited 
to  the  state  for  non  payment  of  principal  and  interest  due  thereon,  and  an)r 
lands  known  as  university  or  college  lands  remaining  unsold,  or  which, 
having  been  sold,  have  become  or  may  hereafter  become  forfeited  for  non 
payment  of  balance  of  purchase  money  due  thereon,  the  proceeds  thereof 
to  be  placed  in  the  college  fund  in  the  treasury  of  state. 

8179.  State  auditor  sell  certain  lands  —  Exception.  §  u.  The 
auditor  of  state  is  hereby  authorized  and  directed  to  sell,  under  the  provis- 
ions and  conditions  of  this  act,  all  lands  of  the  state  upon  which  there  is  no 
public  building,  or  which  is  not  in  actual  use  by  any  of  the  institutions  of 
this  state  or  which  has  not  been  set  apart  by  law  for  state  purposes,  the 
proceeds  thereof  to  be  paid  in  to  the  general  fund  in  the  treasury  of  state: 
Provided,  that  the  square  known  as  University  square  in  Indianapolis  shall 
not  be  sold  under  the  provisions  of  this  act. 

8180.  Repealing  clause.  §  12.  All  laws  conflicting  with  the  provis- 
ions of  this  act  are  hereby  repealed. 

8181.  Emergency.  §  13.  An  emergency  is  hereby  declared  to  exist 
for  the  immediate  taking  effect  of  this  act,  therefore  the  same  shall  be  ia 
force  from  and  after  its  passage. 
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An  Act  entitled  an  act  to  amend  section  9  of  an  act  entitled  an  act  authorizing  the  sale  and  conveyance 
of  certain  lands  of  the  state  of  Indiana,  disposing  of  the  proceeds  thereof  and  providing  for  the  re- 
covery of  the  possession  of  any  of  the  lands  of  tne  state  unlawfully  held,  and  for  the  rent  of  any  of 
the  lands  of  the  state  until  sold;  repealing  all  laws  in  conflict  therewith,  and  declaring  an  emergency, 
approved  March  9, 1889,  and  declaring  an  emergency.  [Approved  and  in  force  March  4,  1891;  S., 
»*9i.  P-  77-* 

8182.*  Land  sales — Disposal  of  proceeds  —  Amendatory.  Sec. 
1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  section 
9  of  the  above  entitled  act  be  amended  to  read  as  follows:  Section  9.  The 
money  received  by  the  treasurer  of  state  for  the  sale  or  rent  of  said  land,  as 
provided  in  this  act,  shall  constitute  a  fund  for  the  following  purposes  and 
for  no  other,  to  wit: 

First.  To  pay  the  expenses  of  preparing  the  maps  or  plats  thereof,  the 
expenses  of  the  sale  thereof,  certified  by  the  auditor  of  state,  and  the  ex- 
penses having  accrued  thereon  certified  by  the  auditor  of  the  respective 
county,  and  paid  out  of  this  fund  in  the  state  treasury,  upon  his  warrant. 

Second.  After  the  payment  of  the  foregoing  expenses,  the  fund  remaining 
in  the  state  treasury  shall  be  transferred  to  the  permanent  common  school 
fund  of  the  state. 

8183.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore,  the  same  shall  be  in  force  from  and 
after  its  passage. 

An  Act  authorising  the  sale  and  conveyance  of  certain  lands  belonging  to  the  state  of  Indiana.    [Ap- 
proved March  7,  1889;  in  force  May  10,  1889;  S.,  1889,  p.  221. 

8184.  State  land— Sale  of  Indianapolis  lot.  Sec.  i.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana,  That  the  auditor  of  state 
be  and  he  is  hereby  authorized  to  sell  and  convey  at  public  or  private  sale, 
the  following  described  real  estate,  situate  in  the  county  of  Marion,  and 
state  of  Indiana,  to  wit:  Lot  one  (i)  in  block  sixtv-eight  (68)  in  the  orig- 
inal plat  of  the  city  of  Indianapolis. 

8185.  Appraisement — Terms  of  sale.  §2.  The  auditor  shall  cause 
the  real  estate  described  in  the  first  section  of  this  act  to  be  appraised  by 
three  disinterested  freeholders,  one  to  be  chosen  by  the  governor,  one  by 
the  auditor,  and  one  by  the  treasurer  of  state.  The  appraisement  to  be 
filed  with  the  auditor  of  state:  Provided,  that  the  purchaser  shall  be  re- 
quired to  pay  one-half  of  the  purchase  money  cash,  the  balance  in  one  and 
two  years,  with  interest  at  six  per  cent,  per  annum  from  date  of  sale,  and 
to  be  secured  by  first  mortgage  on  the  real  estate  sold. 

8186.  Notice  of  sale  — Minimum  price.  §  3.  Before  offering  said 
lands  for  sale,  the  auditor  shall  give  notice  thereof  by  publication  in  two 
daily  newspapers  of  general  circulation  published  in  the  city  of  Indian- 
apolis, for  one  week,  of  the  description  of  said  real  estate,  no  bid  or  offer 
less  than  the  appraised  value  to  be  accepted. 

8187.  Payment  of  price— Execution  of  deed.  §4.  The  purchaser 
of  said  real  estate,  sold  as  aforesaid,  shall  pay  the  purchase  money,  as  certi- 
fied by  the  auditor  of  state,  to  the  treasurer  of  state,  and  when  the  auditor 
of  state  shall  receive  the  receipt  of  the  treasurer  of  state  therefor,  he  shall 
cause  to  be  prepared  a  deed  of  conveyance,  in  the  name  of  the  purchaser, 
which  deed  shall  be  signed  by  the  governor  of  the  state,  officially  attested 
by  the  auditor,  with  the  seal  of  the  state  affixed  thereto. 

8188.  Proceeds,  to  general  fund.  §  5.  The  money  received  by  the 
treasurer  from  the  sale  of  said  lands  shall  first  be  applied  in  payment  of  all 
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expenses  of  the  sale,  as  certified  to  by  the  auditor,  and  the  remainder  shall 
be  transferred  to  the  general  fund. 

An  Act  in  relation  to  lands  in  Newton  county,  Indiana,  included  within  the  meander  line  of  Beaver 
lake,  as  established  by  the  United  States  survey,  and  in  relation  to  the  title  to  said  lands  and  the 
sale  of  the  state's  title  to  said  lands  and  declaring  an  emergency.  [Approved  and  in  force  March 
9,  1889;  S.,  1889,  p.  355. 

8189.  Beaver  lake  lands  —  Confirmation  of  title  in  grantees. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of Indiana ,  That  the 
title  to  all  lands  included  within  the  meander  line  of  Beaver  lake,  as  estab- 
lished by  the  United  States  survey,  in  Newton  county,  Indiana,  heretofore 
sold  pursuant  to  the  provisions  of  an  act  of  the  general  assembly  of  the 
state  of  Indiana,  entitled  "  An  act  to  provide  for  the  sale  of  certain  lands 
in  the  counties  of  Jasper  and  Newton,  and  to  give  protection  to  actual  set- 
tlers thereon,"  approved  December  12,  1865,  be  and  the  same  is  hereby 
confirmed  in  the  respective  grantees  holding  under  the  deed  of  the  gov- 
ernor, made  in  pursuance  of  said  act,  and  in  their  respective  heirs  and  as- 
signs. 

8190.  Sale  of  lands  authorized.  §  2.  That  all  lands,  whether  cov- 
ered by  water,  marsh  or  dry  land,  included  within  the  said  meander  line  of 
said  Beaver  lake,  in  Newton  county,  as  have  not  been  sold  by  the  state,  in 
pursuance  of  said  act  of  December  12,  1865,  shall  be  disposed  of  accord- 
ing to  the  provisions  of  this  act,  and  the  consideration  realized  to  the  state 
as  purchase  money  therefor,  shall  become,  be  and  remain  a  part  of  the  com- 
mon school  fund  of  the  state. 

8191.  Conditions  of  sale  —  Price  —  Application  to  purchase  — 
Purchase  money.  §  3.  That  at  any  time  after  the  taking  effect  of  this 
act,  and  before  the  first  day  of  October,  1889,  any  part  of  said  lands  re- 
ferred to  in  the  second  section  of  this  act,  may  be  sold  by  the  state  and  pur- 
chased by  any  person  claiming  the  same  under  a  tax  deed  or  a  tax  title,  or 
under  a  deed  of  Michael  G.  Bright,  at  and  for  the  net  price  and  considera- 
tion of  thirty-seven  and  one-half  cents  per  acre  for  all  lands  so  claimed  by 
any  such  purchaser.  That  prior  to  said  first  day  of  October,  1889,  none  of 
said  lands  shall  be  sold  by  the  state  to  any  person  other  than  such  claim- 
ants. Every  such  claimant  desiring  to  purchase  shall  make  out  and  file 
with  the  auditor  of  state,  before  said  first  day  of  October,  1889,  an  applica- 
tion to  purchase  under  the  provisions  of  this  section,  setting  out  a  complete 
abstract  and  statement  of  his  paper  title  to  all  of  said  lands  claimed  by  him 
and  which  he  desires  to  purchase,  and  showing  further  that  he  claims  title 
from,  through  and  under  a  tax  deed  from  the  auditor  of  Newton  county, 
or  of  Jasper  county,  or  from,  through  and  under  a  deed  of  conveyance  from 
Michael  G.  Bright,  and  showing,  also,  that  the  taxes  on  such  lands  have  been 
paid  for  twenty  (20)  years  next  preceding  the  passage  of  this  act  by  such 
claimant  or  his  ancestors,  devisors  or  grantors,  and  that  all  costs  legally  taxed 
in  suits  brought  by  the  state  against  such  applicant  in  respect  of  said  land, 
have  been  fully  paid,  and  that  the  applicant  relinquishes  all  claims  against 
the  state  for  taxes  and  improvements  on  any  of  said  lands  as  well  as  rights 
which  may  have  accrued  to  him  under  the  statutes  of  limitation  affecting 
any  of  said  lands.  Such  application  shall  be  verified  by  the  oath  of 
the  applicant,  or  of  some  competent  person  in  behalf  of  the  applicant,  and 
there  shall  be  attached  to  such  application  the  official  certificate  of  the 
auditor,  treasurer,  clerk  and  recorder  of  Newton  county,  showing  that 
the  statements  contained  in  said  application  are  true  as  appears  by  the 
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records  of  their  respective  offices.  When  such  application  has  been  pre- 
sented to  the  auditor  of  state,  and  has  been  approved  by  him,  he  shall 
indorse  his  written  approval  thereon,  stating  the  number  of  acres  included 
in  such  application  ;  and  such  applicant  shall  thereupon  pay  to  the  treasurer 
of  state  the  full  amount  of  the  purchase  money  of  all  the  lands  embraced 
in  such  application  and  desired  to  be  purchased  according  to  the  acreage 
contained  in  the  auditor's  approval  of  said  application  ;  and  the  treasurer 
of  state,  upon  the  payment  of  said  money,  shall  issue  to  said  claimant  his 
receipt  showing  the  amount  of  money  paid,  the  name  of  the  person  pay- 
ing the  same  and  the  description  of  Jhe  land  therewith  purchased, 
which  receipt  said  claimant  and  purchaser  shall  file  with  the  auditor  of 
state  ;  and  upon  the  filing  of  such  receipt,  the  auditor  of  state  shall  prepare 
a  deed  of  conveyance  for  all  lands  so  purchased  by  said  claimant,  running 
in  the  name  of  the  state  of  Indiana,  to  such  purchaser,  his  heirs  and  assigns, 
and  shall  procure  said  deed  to  be  signed  by  the  governor  and  attested  by 
the  secretary  of  state  under  the  seal  of  the  state,  and  shall  deliver  said 
deed,  so  executed,  to  such  purchaser ;  and  such  deed,  when  so  executed, 
shall  be  admitted  to  record  in  the  recorder's  office  of  Newton  county.  The 
title  in  fee  simple  to  all  lands  so  conveyed  shall,  upon  the  delivery  of  the 
deed,  as  aforesaid,  vest  in  the  purchasers  respectively,  and  their  respective 
heirs  and  assigns,  and  the  rights  of  the  state  of  Indiana,  and  of  all  claim- 
ants in  and  to  the  lands  so  conveyed,  shall  thereupon  be  barred  :  Provided, 
that  no  such  sale  shall  be  made  to  any  applicant  which  does  not  include 
all  of  the  said  lands  which  he  has  claimed  to  own  on  the  first  day  of  Jan- 
uary, 1889,  as  shown  by  the  records  aforesaid,  and  in  case  an  applicant 
shall  apply  for  a  deed  to  a  part  only  of  the  land  so  claimed  by  him,  his  ap- 
plication shall  be  rejected. 

8192.  State  auditor's  duty.  §  4.  The  state  of  Indiana  having,  in 
pursuance  of  said  act  of  December  12,  1865,  sold  and  conveyed  a  portion 
of  the  lands  included  within  said  meander  line  of  said  Beaver  lake  in  said 
Newton  county,  and  having,  in  her  deeds  conveying  said  land,  described 
and  identified  the  same  according  to  the  number  of  lots  and  means  of  iden- 
tification provided  in  a  certain  plat  made  on  the  5th  day  of  April,  1857,  by 
Michael  G.  Bright,  which  plat  embraced  all  the  lands  within  said  meander 
line,  and  which  plat  said  Michael  G.  Bright,  on  the  13th  day  of  October, 
1857,  caused  to  be  recorded  in  the  recorder's  office  of  Jasper  county,  Indiana 
in  which  county  said  lands  were  then  situate,  and  also  caused  the  same  to 
be  recorded  in  the  office  of  the  auditor  of  state,  said  plat  and  the  recording 
thereof  in  said  offices  are  hereby  legalized,  and  the  auditor  of  state  is  au- 
thorized and  directed  in  selling  and  conveying  any  of  the  lands  included 
within  said  meander  line  of  said  Beaver  lake  to  describe  and  identify  the 
same  according  to  the  numbers  and  means  of  identifications  provided  in 
said  plat.  The  application  of  claimants  of  said  lands  referred  to  in  sec- 
tion 3  of  this  act  shall  describe  the  lands  therein  claimed  according  to  the 
numbers  and  means  of  identification  provided  in  said  plat ;  and  the  auditor 
of  state,  in  ascertaining  the  number  of  acres  to  be  paid  for  in  any  application 
to  purchase  under  the  provisions  of  section  3  of  this  act,  shall  estimate  each 
lot  as  numbered  and  identified  on  said  plat  as  containing  forty  acres,  ex- 
cept the  marginal  lots  in  said  plat,  which  shall  be  estimated  as  containing 
forty  acres  each  less  the  quantity  of  land  in  any  such  lot  which  lies  with- 
out said  meander  line  of  said  lake. 
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8193.  Unsold  lands.  §  5.  If  any  portion  of  said  lands  mentioned  in 
section  2  of  this  act  shall,  on  the  first  day  of  October,  1889,  remain  unsold, 
and  if  at  that  date  no  application  for  the  purchase  thereof,  in  accordance 
with  the  provisions  of  section  3  of  this  act,  shall  have  been  presented  to  the 
auditor  of  state  and  the  purchase  money  therefor  paid  as  provided  in  said 
section  3,  such  unsold  portion  of  said  lands  shall  then  belong  to  the  state 
of  Indiana  in  fee  simple,  discharged  from  all  claims,  whatsoever  they  be, 
and  shall  be  subject  to  sale  under  the  general  laws  of  the  state  for  the  dis- 
posal of  state  lands. 

8194.  Attorney  general's  fee.  §  6.  The  attorney  general  shall  be 
allowed  as  in  full  for  his  fees  and  expenses  and  compensation  in  bringing 
and  prosecuting  suits  to  reclaim  said  lands,  or  any  of  them,  for  the  state, 
a  sum  equal  to  five  per  centum  of  the  amount  realized  from  sales  made 
pursuant  to  this  act,  such  allowance  to  be  paid  out  of  the  general  funds  of 
the  state,  not  otherwise  appropriated,  on  the  warrant  of  the  auditor  of  state. 

8195*  Sundry  fees,  g  7.  In  addition  to  the  amount  allowed  to  the 
attorney  general,  as  provided  in  section  6  of  this  act,  there  shall  be  al- 
lowed Jacob  B.  Julian  and  David  L.  Bishopp,  as  deputy  attorney  generals, 
as  in  full  for  their  fee,  expenses  and  compensation  for  assisting  the  present 
attorney  general  and  his  predecessors  in  office  in  the  bringing  and  prose- 
cuting of  all  suits  to  reclaim  said  lands,  or  any  of  them,  for  the  state,  a 
sum  to  Jacob  B.  Julian  equal  to  twelve  per  centum,  and  to  David  L.  Bish- 
opp three  per  centum,  of  the  amount  realized  from  the  sales  made  pursu- 
ant to  this  act,  such  allowance  to  be  paid  out  of  the  general  fund  of  the 
state  not  otherwise  appropriated,  on  the  warrant  of  the  auditor  of  state. 

8196.  Emergency,  g  8.  An  emergency  is  hereby  declared  to  exist  for 
the  immediate  taking  effect  of  this  act,  it  shall  therefore* take  effect  and  be 
in  force  from  and  after  its  passage. 

An  Act  to  require  the  auditor  of  the  state  of  Indiana  to  make  and  deliver  to  Luther  H.  Mott,  a  good 
and  sufficient  deed  for  the  northeast  quarter  {)£)  of  the  southwest  quarter  Of)  of  section  thirty  (30). 
township  twenty-two  (aa)  north,  in  range  three  (3)  east,  in  Tipton  county,  state  of  Indiana,  and 
declaring  an  emergency.    [Approved  and  in  force  January  22,  1891;  S.,  1891,  p.  6. 

Preamble.  Whereas,  Edgar  Rood  and  Isaac  A.  Rood  late  of  Tipton 
county,  Indiana,  did  on  the  17th  day  of  July,  185 1,  purchase  the  northeast 
quarter  (i)  of  the  southwest  quarter  (£)  of  section  thirty  (30)  in  township 
twenty-two  (22)  north,  in  range  three  (3)  east,  in  Tipton  county,  state  of 
Indiana,  from  the  United  States  government  and  paid  to  the  said  United 
States  government  the  full  purchase  price  therefor  and  received  a  certifi- 
cate of  purchase  for  said  land.  That  the  United  States  government  there- 
after ceded  said  land  to  the  state  of  Indiana.  That  afterward  the  said 
Rood  and  Rood  sold  said  land  for  a  valuable  consideration  to  one  Luther 
H.  Mott.  That  the  said  Luther  H.  Mott,  in  good  faith,  paid  for  said  land, 
cleared,  drained,  redeemed,  at  a  large  expense,  and  rendered  said  land 
dry  and  arable  and  in  a  high  state  of  cultivation,  and  that  the  state  of 
Indiana,  now  holds  the  paper  title  to  said  land;  therefore, 

8197.  Title  to  land  declared— Deed,  execution  of.  Sec.  i.  Be  it 
enacted  by  the  General  Assembly  of  the  State  of  Indiana^  That  Luther  H.  Mott* 
is  the  owner  of  the  northeast  quarter  (i)  of  the  southwest  quarter  (^)  of 
section  thirty  (30)  in  township  twenty-two  (22)  north  in  range  three  (3)  east, 
in  Tipton  county,  state  of  Indiana,  in  fee  simple  and  in  equity  and  the 
auditor  of  the  state  of  Indiana,  is  hereby  directed  to  make  and  deliver  to 
Luther  H.  Mott  a  good  and  sufficient  deed  for  the  above  described  land. 
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8198.  Emergency.  §  2.  Whereas,  an  emergency  ex 
mediate  taking  effect  of  this  act,  therefore  the  same  shall 
and  effect  from  and  after  its  passage. 

An  Act  authorizing  the  auditor  of  state  to  se  and  convey  certain  lands  loa 
Indiana,  purchased  for  the  use  of  Fairview  Academy,  under  an  act  entitled  " 
Fairview  Academy  in  Rush  county,''  approved  February  16,  1848,  and  dec! 
[Approved  and  in  force  March  4,  1891 ;  S.,  1891,  p.  75. 

8199.  Land  in  Rush  county  —  Sale  of.  Sec.  i. 
the  General  Assembly  of  the  State  of  Indiana,  That  the  i 
be,  and  he  is  hereby,  authorized  and  directed  to  sell  and  co 
ing  described  realty  located  in  the  county  of  Rush,  and  s 
the  same  being  the  property  of  the  state  of  Indiana,  and  pi 
conveyed  to  John  M.  Shawhan,  president  of  the  board  of 
Fairview  Academy,  in  Rush  county,  Indiana,  under  the 
act  entitled  "An  act  to  incorporate  Fairview  Academy,  in 
approved  February  16,  1848,  as  follows,  to  wit:  Comme 
rods  north  of  the  southeast  corner  of  section  four  (4),  toi 
{14),  range  eleven  (11),  east ;  thence  north  two  rods;  thena 
and  one-third  {S3i)  rods  to  stake;  thence  south  twelve  (u 
thence  east  thirty-seven  and  one-third  (37^)  rods  to  stafo 
ten  (10)  rods  to  stake;  thence  east  sixteen  (16)  rods  to  pla 
containing  two  and  three-fourths  (2!)  acres,  more  or  less. 

8200.  Emergency.     §  2.    Whereas  an  emergency  exi 
mediate  taking  effect  of  this  act;  therefore,  the  same  shall 
and  after  its  passage. 

An  Act  to  authorize  the  auditor  of  state  to  accept,  for  the  use  of  the  state  of  1 
lands,  including  the  bed  of  the  Kankakee  river,  from  the  west  line  of  the  stat 
limestone  ledge  at  Momence,  in  the  state  of  Illinois,  to  provide  for  the  remov 
rock  ledge  as  obstructs  the  channel  of  said  river  and  for  matters  properly  coi 
eluding  the  appointment  of  a  board  of  commissioners  and  a  civil  engineer  t< 
appropriating  forty  thousand  dollars  for  the  expenses  of  said  work  and  dec 
[Approved  and  in  force  March  7,  1889;  S.,  1889,  p.  291. 

Preamble.  Whereas,  Under  provisions  of  an  act  of 
sembly  of  the  state  of  Indiana,  approved  April  n,  188] 
made  of  the  wet  lands  of  the  Kankakee  region  of  this  st 
which  survey,  made  to  the  governor  by  John  I,.  Campbell, 
was  filed  in  the  office  of  the  secretary  of  state,  December 
Whereas,  It  appears  from  said  report  that  the  area  of  cou 
the  Kankakee  and  its  tributaries,  in  the  state  of  Indiana,  i 
lion  of  acres;    that  the  soil  is  a  rich  vegetable  mould  and 
proper  drainage  would  add,  at  least,  ten  million  dollars  to  th 
of  the  state,  adding,  also,  to  the  population,  health,  good 
eral  prosperity  of  the  commonwealth;  and,  Whereas,  Larg 
have  been  expended  and  are  still  expending,  in  the  drainaj 
tory,  which  drainage  can  not,  however,  be  successfully  acco 
to  the  natural  obstruction  caused  by  the  limestone  ledge 
below  the  state  line  of  Indiana,  said  ledge  rising  abruptly 
half  feet  above  the  bed  of  the  river,  and  extending,  with  < 
tude,  for  a  mile  and  a  half  below;   and,  Whereas,  The  i 
state  would  be  largely  increased  and  the  value  of  the  land 
the  state  in  said  region  greatly  enhanced  by  the  removal 
tion;  therefore, 

8201.  Kankakee  river  — State  auditor  to  acce 
drainage  purposes.     Sec.  i.  Be  it  enacted  by  the  Genera 


Digitized  by  VjOCK?IC 


8202  §  Lands  of  the  State.  664 

State  of  Indiana,  That  the  auditor  of  state  be  and  he  is  hereby  authorized 
to  accept  for  the  use  of  the  state  of  Indiana,  for  the  purpose  of  such  drain- 
age, trust  deeds  to  the  lands  forming  the  bed  of  said  river,  extending  three 
hundred  feet  or  more  in  width  from  the  west  boundary  line  of  the  state  to 
and  including  said  limestone  ledge  at  Momence,  in  the  county  of  Kankakee 
and  state  of  Illinois,  such  deeds  to  be  filed  in  the  office  of  the  auditor  of 
state,  without  expense  to  the  state,  on  or  before  May  i,  1889.  That  in 
such  deeds  the  grantors  shall  convey  to  said  auditor  of  state  and  his  suc- 
cessors, in  trust  for  the  use  of  the  state,  good  title  to  all  lands  necessary 
for  the  purposes  of  such  drainage.  Conditioned  only  that  the  state  of  In- 
diana will,  within  five  years  from  November  1,  1887,  cause  a  channel  to  be 
made  through  said  limestone  ledge  so  as  to  lower  said  obstruction  at  its 
highest  elevation,  seven  feet  and  one-half.  That  said  channel  be  about 
two  hundred  feet  in  width  at  the  top,  at  such  highest  elevation,  narrowing 
to  such  width  at  bottom,  not  less  than  twenty-five  feet,  as  in  the  judgment 
of  the  commissioners  hereinafter  named  may  be  sufficient  to  carry  the 
waters  of  the  river  within  its  banks:  Provided,  however,  that  the  total  cost 
of  said  work,  including  all  expenses  connected  therewith,  shall  not  in  any 
event  exceed  the  sum  in  this  act  appropriated. 

8202.  Commissioners  appointed,  how  —  Duties.  §  2.  For  the 
purpose  of  doing  said  work  the  governor  shall  appoint  three  commissioners, 
to  be  known  as  the  "  board  of  commissioners  for  the  removal  of  the  lime- 
stone ledge  in  the  Kankakee  river/'  Such  appointment  shall  be  made  as 
soon  as  possible  after  the  passage  of  this  act.  The  governor  shall  notify 
such  commissioners  of  their  appointment  under  his  certificate  and  seal,  and 
such  notice  shall  constitute  their  commission,  and  shall  be  by  them  de- 
posited in  the  office  of  the  auditor  of  state,  and  there  recorded.  The  com- 
missioners so  appointed  shall,  within  twenty  days  after  their  appointment, 
qualify  by  taking  an  oath  that  they  will  honestly,  diligently,  and  according 
to  law,  discharge  their  duties  as  such  commissioners.  They  shall  also  give 
bond,  with  surety  to  be  approved  by  the  auditor  of  state,  each  in  the  sum 
of  five  thousand  dollars,  conditioned  for  the  faithful  discharge  of  such  du- 
ties as  may  be  imposed  upon  them  by  law  as  such  commissioners,  and  that 
they  will  complete  said  improvement,  as  in  this  act  required,  for  and  within 
the  limits  of  the  amount  herein  appropriated.  They  shall  elect  one  of  their 
number  as  president,  whose  duty  it  shall  be  to  preside  over  meetings  of 
said  board,  sign  the  record  of  the  proceedings  thereof,  and  sign  all  vouchers 
before  a  warrant  is  drawn  for  their  payment.  They  shall  cause  to  be  kept 
a  record  of  their  proceedings,  and  shall  report  annually  to  the  governor,  for 
the  use  of  the  public,  a  synopsis  of  their  proceedings  and  an  account  of 
their  expenditures.  They  may  make  such  rules  and  regulations  for  the  pay- 
ment of  money,  the  government  of  contractors  and  employes,  and  the  man- 
agement of  said  work,  as  they  may  deem  prudent,  not  inconsistent  with  this 
act  and  the  laws  of  the  state.  .  They  may  meet  on  their  own  adjournment, 
and  shall  meet  at  the  call  of  the  president  of  the  board.  Any  two  thereof 
present  at  such  meeting  shall  constitute  a  quorum  to  do  business.  They 
shall  receive  for  their  services  the  sum  of  five  dollars  per  day  and  actual 
traveling  expenses  for  the  time  they  are  employed  in  attending  to  their  du- 
ties as  such  commissioners,  to  be  paid  on  itemized  statements  sworn  to  by 
the  claimants.  All  vouchers  approved  by  said  board  shall  be  filed  with  the 
auditor  of  state,  who  shall  thereupon  draw  his  warrant  in  favor  of  the  claim- 
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ant  for  the  amount  due  thereon.     The  governor  may  remove  any  member 
of  said  board  and  fill  all  vacancies  caused  by  removal  or  otherwise. 

8203.  Civil  engineer— Plans— Bids  for  work.  §3.  Said  board 
of  commissioners  shall  appoint  a  civil  engineer,  who  shall  be  competent  and 
skillful  in  his  profession,  and  who  shall  possess  good  business  qualifications 
and  have  theoretical  knowledge  and  practical  experience  in  like  duties  to 
those  required  in  this  act.  It  shall  be  the  duty  of  said  board,  as  soon  as 
such  deeds  have  been  filed  with  the  auditor  of  state,  as  hereinbefore  pro- 
vided, to  proceed  with  said  civil  engineer  to  examine  the  bed  of  the  Kan- 
kakee river  at  and  near  said  limestone  ledge,  and  determine  the  best  method 
for  removing  said  obstruction,  so  as  to  form  through  said  rock  a  chan- 
nel, lowering  said  obstruction  seven  feet  and  one-half  at  its  highest  elevation, 
and  continuing  at  a  lessening  depth  for  a  mile  and  a  half  down  said  river 
bed,  if  so  great  a  distance  be  found  necessary  for  the  work  herein  contem- 
plated. That  said  channel  be  about  two  hundred  feet  in  width  at  the  top 
at  such  highest  elevation,  narrowing  to  such  width  at  bottom,  not  less  than 
twenty-five  feet,  as,  in  the  judgment  of  said  commissioners,  may  be  sufficient 
to  carry  the  waters  of  the  river  within  its  banks.  If  said  board  of  commis- 
sioners find  that  the  work  herein  contemplated  is  practicable,  and  that  it 
will  accomplish  the  proposed  result,  they  shall  direct  such  engineer  to  draw 
up  plans  and  specifications  for  said  work,  which,  with  his  report  thereon,  he 
shall  submit  to  said  board  for  its  approval;  and  on  such  approval  such  re- 
port, plans  and  specifications  shall  be  filed  in  the  office  of  the  auditor  of 
state.  Thereupon  the  auditor  of  state  shall  advertise  for  one  week  in  two 
daily  newspapers  within  the  state  and  two  in  the  city  of  Chicago  for  bids,, 
to  be  received  at  a  time  not  more  than  thirty  days  from  the  date  of  such 
advertisement,  for  the  completion  of  said  work  according  to  such  plans  and 
specifications.  Such  bids  shall  be  per  cubic  yard  for  excavation,  which 
shall  be  in  full  of  all  sums  to  be  paid  to  such  contractor,  whether  for  labor 
or  material,  or  any  other  expense  whatever  in  said  work  ;  the  contractor,  in 
addition,  however,  to  have  the  right  to  dispose  of  the  rock  removed  for  his 
own  use  and  benefit.  He  shall  be  required  to  complete  said  work  within 
one  year  from  date  of  contract.  Such  bids  shall  be  opened  by  the  board 
of  commissioners,  who  shall  award  the  contract  for  said  work  to  the  lowest 
and  best  bidder  and  enter  into  contract  with  him  therefor.  Thereupon  said 
contractor  shall  give  bond,  with  good  and  sufficient  freehold  sureties,  to  be 
approved  by  the  board,  in  the  sum  of  fifty  thousand  dollars  for  the  com- 
pletion of  said  work  according  to  the  terms  of  such  contract,  plans  and 
specifications.  Said  work  shall  be  performed  by  such  contractor  under 
supervision  of  said  civil  engineer,  who  shall  from  time  to  time  make  esti- 
mates of  the  work  done,  stating  particularly  the  number  of  cubic  yards  ex- 
cavated and  removed  and  the  amount  due  on  such  estimate,  which  estimate, 
after  its  approval  by  the  board,  shall  be  filed  with  the  auditor  of  state.  On 
the  filing  of  such  approved  estimate  the  auditor  of  state  shall  draw  his  war- 
rant on  the  treasurer  of  state  in  favor  of  such  contractor  for  ninety  per  cent, 
of  the  amount  due  on  such  estimate,  reserving  ten  per  cent,  until  the  final 
completion  and  acceptance  of  the  work. 

8204.  Engineer— Oath— Report— Removal— Felony, when— 
Pay  of.  §  4.  Such  civil  engineer,  before  entering  on  his  duties,  shall  take 
an  oath  for  the  faithful  discharge  of  his  trust,  and  shall  file  his  bond,  with 
sureties  to  be  approved  by  the  board,  in  the  sum  of  ten  thousand  dollars, 
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for  the  faithful  discharge  of  his  duties  according  to  law  and  as  in  this  act 
prescribed.  He  shall,  with  each  estimate,  as  provided  for  in  section  three 
of  this  act,  report  to  the  board  of  commissioners  the  condition  of  the  work; 
and  on  the  completion  of  said  work  according  to  the  contract,  plans  and 
specifications,  he  shall  make  a  final  report  and  estimate  thereof.  Upon  the 
approval  of  such  final  report  and  estimate  by  the  board  of  commissioners, 
as  aforesaid,  the  said  board  of  commissioners  shall  accept  said  work,  and 
the  auditor  of  state  shall  draw  his  warrant  on  the  treasurer  of  state  for  the 
balance  due  the  contractor.  The  board  may  at  any  time  remove  said  en- 
gineer and  appoint  another  to  complete  the  work.  For  any  false  statement 
in  any  report  or  estimate,  or  for  any  other  neglect  of  his  duty  or  violation 
of  his  said  trust,  said  engineer  shall  be  deemed  guilty  of  a  felony  and  may 
be  fined  in  any  sum  not  exceeding  five  thousand  dollars,  to  which  may  be 
added  imprisonment  in  the  state  prison  not  exceeding  two  years.  Said  en- 
gineer shall  receive  for  his  services,  for  the  time  actually  and  necessarily 
employed  by  him,  the  sum  of  six  dollars  per  day,  for  which  services  and  his 
necessary  expenses  he  shall  file  with  the  auditor  of  state  an  itemized  account, 
giving  dates  and  nature  of  service  and  expense,  verified  by  his  affidavit  and 
approved  by  the  board  of  commissioners.  Thereupon  the  auditor  of  state 
shall  draw  his  warrant  upon  the  treasurer  of  state  in  favor  of  such  engineer 
for  the  amount  due  him. 

8205.  Appropriation.  §  5.  For  the  payment  of  the  costs  of  said  work 
and  the  expenses  connected  therewith,  the  sum  of  forty  thousand  dollars, 
or  so  much  thereof  as  may  be  necessary,  is  hereby  appropriated  out  of  any 
moneys  in  the  state  treasury  not  otherwise  appropriated. 

8206.  Emergency.  §  6.  An  emergency  is  hereby  declared  to  exist  for 
the  immediate  taking  effect  of  this  act,  therefore  th'e  same  shall  be  in  force 
from  and  after  its  passage. 

An  Act  to  authorize  the  board  of  commissioners  for  the  removal  of  the  limestone  ledge  in  the  Kan- 
kakee river  to  make  changes  in  the  length,  width  and  depth  of  the  new  channel,  and  declaring  an 
emergency.     [Approved  and  in  force  March  6,  1891;  S.,  1891,  p.  198. 

Preamble.  Whereas,  From  the  annual  report  of  the  board  of  com- 
missioners for  the  removal  of  the  limestone  ledge  in  the  Kankakee  river, 
filed  in  the  office  of  the  secretary  of  state  December  24,  1890,  it  appears 
that  a  complete  survey  of  said  work  has  been  made  by  the  engineer  ap- 
pointed by  said  board;  and,  Whereas,  It  appears  from  said  survey  that 
in  the  law  providing  for  said  work  and  defining  the  duties  of  said  commis- 
sioners sufficient  discretion  is  not  allowed  the  board  as  to  the  form  and 
dimensions  of  said  work;  therefore, 

8207.  Kankakee  river— Removal  of  limestone  ledge  — Power 
granted.  Sec.  i.  Be  it  enacted  by  t/ie  General  Assembly  of  the  State  of 
Indiana,  That  the  board  of  commissioners  for  the  removal  of  the  lime- 
stone ledge  in  the  Kankakee  river  be  and  is  hereby  authorized  to  make 
such  changes  in  the  length,  width  and  depth  of  the  new  channel  to  be  con- 
structed in  the  Kankakee  river  as  may,  by  said  commissioners,  be  found 
expedient:  Provided,  that  the  sectional  area  of  said  channel  shall  not  be 
diminished,  nor  the  expense  to  the  state  increased  beyond  the  original 
appropriation:  Provided  further,  that  before  any  such  change  is  made  said 
commissioners  shall  first  secure  the  consent  and  agreement  of  the  con- 
tractor that  said  change  may  be  made,  and  shall  in  no  manner  affect  the 
contract  heretofore  made  and  the  work  shall  be  prosecuted  and  done  un- 
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der  the  terms  and  stipulations  of  the  said  contract  without  any  additional 
cost  to  the  state:  And  provided,  further,  that  before  any  such  change  is 
made  said  commissioners  shall  give  bond  with  surety  to  be  approved  by 
the  auditor  of  state,  each  in  the  sum  of  five  thousand  dollars  that  they  will 
complete  said  improvement,  when  the  changes  herein  authorized  are  made, 
for  and  within  the  limits  of  the  appropriation  heretofore  made. 

8208.  Emergency.  §  2.  An  emergency  is  hereby  declared  to  exist 
for  the  immediate  taking  effect  of  this  act;  therefore,  it  shall  be  in  force 
from  and  after  its  passage. 

An  Act  to  grant  a  right  of  way  through  the  east  half  of  the  west  half  of  the  southeast  quarter  of 
section  six  (6),  township  fifteen  (15),  range  four  (4),  defining  the  location  and  width  thereof  and 
declaring  an  emergency.     [Approved  and  in  force  March  5, 1889;  S.,  1889,  p.  99. 

8209.  Highway  —  Right  of,  granted.  Sec.  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  there  is  hereby  granted  a 
right  of  way  for  highway  purposes  through  the  lands  belonging  to  the  state 
of  Indiana  described  as  the  east  half  of  the  west  half  of  the  southeast 
quarter  of  section  six  (6),  township  fifteen  (15),  north  range  four  (4),  east. 

8210.  Location  — Width.  §  2.  Such  right  of  way  shall  be  sixty  (60) 
feet  in  width,  and  shall  commence  on  the  east  line  of  said  described  real 
estate  at  a  point  one  thousand  one  hundred  and  sixty-six  (1166)  feet 
south  of  the  northeast  corner  thereof,  in  conformity  with  what  is  known  as 
East  Ohio  street,  running  east  from  said  ground,  and  running  thence  west 
parallel  with  the  north  line  of  said  lands  to  the  west  line  thereof. 

8211.  Emergency.  §  3.  An  emergency  exists  for  the  immediate  tak- 
ing effect  hereof,  therefore  the  same  shall  take  effect  and  be  in  force  on  and 
after  its  passage. 

An  Act  permitting  the  board  of  trustees  of  the  several  asylums  of  this  state  to  allow  railroad  com- 
panies to  construct  their  line  of  road  along,  over  and  across  the  grounds  belonging  to  the  state  and 
occupied  by  such  asylum.    [Approved  March  7,  1889;  in  force  May  iot  1889;  S.,  1889,  p.  aio. 

8212.  Public  grounds  —  Railroad  right  of  way.  Sec.  i.  Be  it 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  the  board  of 
trustees  of  any  asylum  in  this  state  may  and  are  hereby  given  the  power  to 
make  and  enter  into  a  contract  permitting  any  railroad  company  to  lay  their 
line  of  railroad  along,  over  and  across  the  lands  so  occupied  by  such  asy- 
lum and  so  belonging  to  the  state:  Provided,  such  contract  shall  be  in 
writing,  signed  by  the  parties  thereto,  and  the  same  shall  be  in  effect  from 
and  after  the  time  such  contract  shall  be  filed  in  the  office  of  the  secretary 
of  state:  Provided,  that  no  railroad  shall  be  located  upon  or  across  the 
ground  occupied  by  such  asylums  unless  said  railroad  shall  run  and  ope- 
rate upon  its  line  dummy  cars  and  engines,  or  unless  it  be  a  horse,  cable 
or  electric  street  railway. 
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Notes  to  Chapter  78. 
LICENSES. 

iat  an  amount  to  pay.  A  city  ordinance  which  prohibits  any  travel- 
r  peddler,  from  selling  or  offering  to  sell  any  merchandise  without 
a  license  can  not  be  enforced  against  one,  a  citizen  of  another  state, 
louse  to  house,  within  the  city,  soliciting  orders  for  the  sale  of  goods 
by  sample;  inasmuch  as  it  assumes  to  establish  a  regulation  affect- 
•etween  the  states.  (M'Call  v.  California,  136  U.  S.,  104 ;  Stouten- 
k,  129  U.  S.,  141;  Asher  v.  Texas,  128  U.  S.,  129;  Robbins  v.  Tax- 
S.,  489);  M'Laughlin  v.  S.  Bend.,  126-471. 
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Chapter  79. 
LIENS. 


SBC. 

8a  13.  Stock  —  Pedigree. 

8214.  License  and  pedigree,  posting. 

8215.  Lien  on  "  get." 

8216.  Record  — Fees. 

8217.  Lien,  enforcement. 

8218.  Sale  of  get  — Of  dam. 

8219.  Mechanic's  declared,  etc. 

8220.  Lien,  extent  of. 

8221.  Acquisition  of. 

8222.  Enforcement. 


SBC. 

8223.  Repeal  of  se< 

8224.  Railroad  con 

8225.  Repealing  cl 
"I236.  Emergency. 

Repealing  cli 
Repealing  cl 


8227. 
8228. 


8229.  Emergency. 

8230.  Vendor's  lie 

8231.  Release  by  c< 
823a.  Emergency. 


An  Act  to  encourage  the  breeding  of  improved  stock,  giving  the  owr 
**  Ket  '< "  providing  for  the  recording  and  enforcement  of  such  lien  an 
latum  of  this  act    [Approved  March  8,  1889;  in  force  May  10, 1889;  £ 

8213.  Stock  breeding —  Pedigree,  filing  of 
for  service.  Sec.  i.  Be  it  enacted  by  the  General  /. 
Indiana,  That  the  owner  of  any  improved  stock  sire, 
a  service  fee  for  such  sire,  may  file  with  the  county  < 
counties  in  this  state,  in  which  such  sire  is  kept  for 
ment,  which  shall  give  the  name,  age,  description,  1 
of  such  sire,  and,  if  registered  in  any  herd  or  stud  1 
volume  of  said  registry,  and  the  clerk  shall  thereupo 
a  license,  which  shall  embody  said  sworn  statemenl 
official  seal,  authorizing  such  owner  to  keep  such  si 
county  or  counties,  and  charge  therefor  such  fee  fo 
of  the  dam  may  agree  to  pay,  and  such  clerk  shall  be 
receive  a  fee  of  fifty  cents,  and  no  more,  for  taking 
statement  and  issuing  such  license. 

8214.  License  and  pedigree— Posting  of. 
such  license,  embracing  such  sworn  statement  and 
the  owner  proposes  to  charge  for  service,  shall  be  p 
such  sire  in  two  or  more  conspicuous  places  in  the 
where  such  sire  is  kept  for  service,  and  should  any  pa: 
ment  be,  to  the  knowledge  of  the  owner  of  such  sire, 
the  owner  shall  not  be  entitled  to  collect  any  fee  for 
falsity  of  such  statement,  or  any  part  thereof,  may  t 
contract  or  account  for  service  of  such  sire. 

8215.  Lien  upon  "  get "  —  Enforcement  of. 
any  sire  who,  having  complied  with  the  provisions  of 
such  license  and  posted  the  same  as  herein  required, 
a  lien  upon  the  "  get "  of  any  such  sire  for  the  amo 
upon  for  such  service,  or  if  no  note  or  written  agreer 
the  amount  of  the  advertised  fee  charged  for  such  se 
date  back  to  the  time  of  the  rendition  of  such  service, 
from  the  date  of  such  service :  Provided,  however,  th 
be  valid  as  against  any  innocent  purchaser  of  such  d 
entitled  to  said  lien  shall,  within  one  year  from  the 
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vice,  file  in  the  office  of  the  recorder  of  the  county  where  the  owner  of  said 
dam  resides  a  written  notice  containing  a  description  of  said  dam,  the  name 
of  the  owner,  the  name  of  the  sire,  and  the  name  and  residence  of  his  owner, 
the  date  of  said  service,  and  the  amount  due  for  the  same,  together  with 
any  written  contract  which  may  have  been  made  at  the  time  of  the  render- 
ing of  such  service,  and  the  filing  of  the  same  shall  be  notice  to  all  of  the 
existence  of  such  lien,  and  such  lien  may  be  enforced  by  suit  before  any 
justice  of  the  peace  of  any  township  in  this  state  where  such  "get"  may 
be  found,  at  any  time  within  twelve  months  from  the  date  of  the  filing  of 
such  notice,  but  not  afterwards. 

8216.  Recorder's  record  —  Fees.  §  4.  It  is  hereby  made  the  duty 
of  the  recorder  of  each  county  in  this  state  to  provide  and  keep  in  his  office 
a  book  wherein  he  shall  record  the  notice  provided  for  in  section  3  of  this 
act,  and  for  the  recording  of  each  one  of  which  said  notices  the  said  re- 
corder shall  be  entitled  to  receive  the  sum  of  twenty-five  cents,  to  be  paid 
him  by  the  person  filing,  the  same  in  his  office,  and  upon  the  payment  of 
the  fee  or  price  of  such  service,  the  owner  of  such  sire  shall  acknowledge 
payment  thereof,  in  writing,  upon  the  face  of  said  record,  which  said  ac- 
knowledgment shall  be  attested  by  the  said  recorder,  who  shall  receive 
therefor  a  fee  of  ten  cents. 

8217.  Lien,  enforcement  of—  Execution.  §  5.  If  the  price  of  said 
service  be  not  paid  at  the  expiration  of  the  credit  given  therefor,  the  per- 
son entitled  to  the  same  may  enforce  the  same  by  suit  before  such  justice,, 
and  a  certified  copy  of  such  notice,  under  the  hand  and  seal  of  such  re- 
corder,  shall  be  sufficient  complaint  in  a  suit  before  such  justice  of  the  peace 
to  enforce  such  lien;  and  should  the  owner  of  the  dam  fail  to  pay  the  judg- 
ment rendered  by  such  justice  for  such  service,  the  "  get  "  of  such  sire  shall 
be  sold  on  execution,  without  relief  from  valuation  or  appraisement  laws,  to 
satisfy  such  judgment. 

8218.  Misdemeanor  — Sale  of  "get  "  —  Sale  of  dam.  §  6.  Any 
person  having  bred  a  dam  to  such  sire  who  shall  sell  or  dispose  of  the  same, 
knowing  such  fee  to  be  due  and  unpaid,  and  without  making  any  provision 
for  the  payment  of  the  same,  and  to  avoid  the  lien  created  by  this  act,  or 
who  shall  run  off,  or  in  any  wise  conceal  the  "  get "  of  such  sire  with  intent 
to  cheat,  hinder  and  defraud  the  person  entitled  to  said  lien,  or  with  intent 
to  prevent  a  sale  of  such  "  get "  for  the  payment  of  said  lien,  as  in  this  act 
provided,  or  who,  owning  any  dam  shall  falsely  and  fraudulently  represent 
that  she  has  been  bred  to  any  improved'  sire  other  than  the  one  she  has  ac- 
tually been  bred  to,  for  the  purpose  of  inducing  any  one  to  buy  or  trade 
for  such  dam,  shall  be  deemed  guilty  of  a  misdemeancfr  and,  on  conviction 
thereof,  may  be  fined  in  any  sum  not  exceeding  fifty  dollars. 

An  Act  concerning:  liens  of  mechanics,  laborers  and  material  men,  amending  sections  i,  a,  3  and  6  of 
"  An  act  entitled  an  act  concerning:  liens  of  mechanics,  laborers  and  material  men,  approved  March 
6, 1883/'  repealing  section  5  of  said  act,  amending  section  1  of  an  act  entitled  "  An  act  concerning 
liens  of  mechanics,  laborers  and  material  men,  approved  April  13, 1885,"  repealing  all  laws  and  parts 
of  laws  in  conflict  therewith  and  declaring  an  emergency.  [Approved  and  in  force  March  9,  1889; 
S.,  1889,  p.  257. 

8219.  [5293I  Mechanic's  lien  declared  — Described.  Sec.  i.  Be 
it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  section  1  of 
an  act  entitled  "  An  act  concerning  liens  of  mechanics,  laborers  and  mate- 
rial men,"  approved  March  6,  1883,  be  and  the  same  is  hereby  amended  to 
read  as  follows:    Section  i.  That  contractors,  sub  contractors,  mechanics, 
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journeymen,  laborers  and  all  persons  performing  labor  or  furnishing  mate- 
rial or  machinery  for  erecting,  altering,  repairing  or  removing  any  house, 
mill,  manufactory,  or  other  building,  bridge,  reservoir,  system  of  water  works,, 
or  other  structure,  may  have  a  lien  separately  or  jointly  upon  the  house, 
mill,  manufactory,  or  other  building,  bridge,  reservoir,  system  of  water  works, 
or  other  structure  which  they  may  have  erected,  altered,  repaired  or  removed 
or  for  which  they  may  have  furnished  material  or  machinery  of  any  descrip- 
tion, and  on  the  interests  of  the  owner  of  the  lot  or  land  on  which  it 
stands,  or  with  "which  it  is  connected,  to  the  extent  of  the  value  of  any 
labor  done,  or  material  or  machinery  furnished  or  both,  and  all  claims  for 
wages  for  mechanics  and  laborers  employed  in  or  about  any  shop,  mill, 
wareroom,  storeroom,  or  manufactory,  shall  be  a  first-  lien  upon  all  the 
machinery,  tools,  stock  of  material,  or  work  finished  or  unfinished,  located 
in  or  about  such  shop,  mill,  wareroom,  storeroom,  or  manufactory,  or  used 
in  the  business  thereof;  and  should  the  person,  firm  or  corporation  be  in 
failing  circumstances,  the  above  mentioned  claims  shall  be  preferred  debts, 
whether  notice  of  lien  be  filed  or  not. 

8220.  [5294]  Lien,  extent  of—  Non  impairment,  when.  §2. 
That  section  2  of  an  act  entitled  "An  act  concerning  liens  of  mechanics,, 
laborers  and  material  men,"  approved  March  6,  1883,  be  and  the  same  is 
hereby  amended  to  read  as  follows:  Section  2.  The  entire  land  upon  which 
any  such  building,  erection  or  other  improvement  is  situated,  including  that 
portion  not  covered  therewith,  shall  be  subject  to  lien  to  the  extent  of  all 
the  right,  title  and  interest  owned  therein  by  the  owner  thereof,  for  whose 
immediate  use  or  benefit  such  labor  was  done  or  material  furnished;  and, 
where  the  owner  has  only  a  leasehold  interest,  or  the  land  is  incumbered  by 
mortgage,  the  lien,  so  far  as  concerns  the  buildings  erected  by  said  lien 
holder,  is  not  impaired  by  forfeiture  of  the  lease  for  rent  or  foreclosure  of 
mortgage ;  but,  the  same  may  be  sold  to  satisfy  the  lien  and  removed,  within 
ninety  days  after  the  sale,  by  the  purchaser. 

8221.  [5295]  Proceeding  to  acquire.  §  3.  That  section  3  of  said 
act  be,  and  the  same  is  hereby,  amended  to  read  as  follows:  Section  3. 
Any  person  wishing  to  acquire  such  lien  upon  any  property,  whether  his 
claim  be  due  or  not,  shall  file  in  the  recorder's  office  of  the  county,  at  any 
time  within  sixty  days  after  performing  such  labor  or  furnishing  such  ma- 
terials, or  machinery,  or  article,  or  thing,  or  consideration,  or  rendering 
such  consideration  described  in  section  1,  notice  of  his  intention  to  hold  a 
lien  upon  such  property  for  the  amount  of  his  claim,  specifically  setting  forth 
the  amount  claimed,  and  giving  a  substantial  description  of  such  lot  or  land 
on  which  the  house,  mill,  manufactory,  or  other  building,  bridge,  reservoir, 
system  of  water  works,  or  other  structure  may  stand  or  be  connected  with  or 
to  which  it  may  be  removed.  Any  description  of  the  lot  or  land  in  atiotice 
of  a  lien  will  be  sufficient  if,  from  such  description  or  any  reference  therein, 
the  lot  or  land  can  be  identified. 

8222.  fS298]  Lien,  how  enforced.  §  4.  That  section  six  (6)  of  said 
act  be  and  the  same  is  hereby  amended  to  read  as  follows  *  Any  person 
having  such  lien  may  enforce  the  same  by  filing  his  complaint  in  the  cir- 
cuit or  superior  court  of  the  county  where  the  labor  was  performed,  or  the 
materials,  machinery,  articles,  things,  or  service  furnished  or  rendered  at 
any  time  within  one  year  from  the  time  when  said  notice  has  been  received 
for  record  by  the  recorder  of  the  county,  or  if  a  credit  be  given,  from  the 
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expiration  of  the  credit,  and  if  said  lien  shall  not  be  enforced  within  the 
time  prescribed  by  this  section,  the  same  shall  be  null  and  void,  and  the 
court  rendering  judgment  shall  order  the  sale  to  be  made,  and  the  officers 
making  the  sale  shall  sell  the  property  without  relief  whatever  from  valua- 
tion or  appraisement  laws. 

8223.  [5296]  Notice  — Record.  §5.  That  section  4  of  the  above 
entitled  act  be  and  the  same  is  hereby  repealed. 

8224.  [5303a]  Of  railroad  contractors.  §  6.  That  section  one  of  an 
act  entitled  "An  act  to  amend  section  12  of  an  act  entitled  *  An  act  con- 
cerning mechanics,  laborers  and  material  men,"  approved  April  13,  1885, 
be  amended  to  read  as  follows:  Section  1.  All  persons  who  shall  perform 
work  or  labor  in  the  way  of  grading,  building  embankments,  making  exca- 
vations for  the  track,  building  bridges,  trestle  work,  works  of  masonry, 
fencing  or  any  other  structure,  or  who  shall  perform  work  of  any  kind  in 
the  construction  or  repair  of  any  railroad,  or  part  thereof,  in  this  state;  and 
all  persons  who  shall  furnish  any  material  for  any  such  bridge,  trestle  work, 
work  of  masonry,  fence  or  other  structure,  or  who  shall  furnish  any  mate- 
rial for  use  in  the  construction  or  repair  of  any  railroad,  or  part  thereof,  in 
this  state,  whether  such  work  or  labor  be  performed  or  such  material  fur- 
nished in  the  pursuance  of  a  contract  with  the  railroad  corporation,  build- 
ing, repairing  or  owning  such  railroad,  or  whether  such  work  or  labor  be 
performed  or  material  furnished,  in  pursuance  of  a  contract  with  any  per- 
son, corporation  or  company  engaged  as  lessee,  contractor,  sub-contractor 
or  agent  of  such  railroad  corporation  in  the  work  of  constructing  or  repair- 
ing any  such  railroad,  or  part  thereof,  in  this  state,  may  have  a  lien  to  the 
extent  of  the  work  or  labor  performed,  or  material  furnished,  or  both,  upon 
the  right  of  way  and  franchises  of  such  railroad  corporation,  within  the 
limits  of  the  county  in  which  such  work  or  labor  may  be  performed  or  ma- 
terial may  be  furnished,  and  upon  all  works  and  structures  mentioned  in 
this  section,  that  may  be  upon  the  right  of  way  and  franchise  of  such  rail- 
road corporation  within  the  limits  of  such  county.  In  case  such  work  or 
labor  shall  be  performed,  or  material  furnished,  in  pursuance  of  a  contract 
with  any  person,  corporation  or  company,  engaged  as  lessee,  sub-contractor 
or  agent  of  any  railroad  corporation  in  the  construction  or  repairing  of  any 
railroad,  as  heretofore  mentioned  in  this  section,  the  person  performing 
such  labor  or  furnishing  such  material  shall  not  be  required  to  give  notice 
to  such  corporation,  as  is  required  of  sub-contractors,  journeymen  and  la- 
borers in  the  ninth  (9)  section  of  said  act,  approved  March  6,  1883,  in 
order  to  entitle  him  to  acquire  and  hold  a  lien  for  labor  performed  or  ma- 
terial furnished  under  the  provisions  of  this  section,  but  the  performance 
of  such  labor,  or  the  furnishing  of  such  material,  shall  be  sufficient  notice 
to  such  corporation.  All  the  provisions  of  said  act,  approved  March  6, 
1883,  is,  so  far  as  they  can  be,  made  applicable  to  this  section,  except  that 
part  of  the  ninth  (9)  section  thereof  in  reference  to  notice,  shall  apply  to 
this  section,  and  be  in  aid  thereof.  Liens  thus  acquired  shall  be  enforced 
as  other  mechanics'  liens  are  enforced  in  this  state. 

8225.  Repealing  clause.  §  7.  All  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  are  hereby  repealed;  but,  no  lien  acquired, 
or  pending  suit,  or  proceeding  based  upon  such  lien  under  any  law  hereby 
repealed  shall  be  affected  by  such  repeal. 
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8226.  Emergency.     §  8.  An  emergency  exists  for  the  taking  effect  of 
this  act;  it  shall,  therefore,  be  in  force  from  and  after  its  passage. 

A  Bill  to  repeal  section  five  (5)  of  an  act  entitled  "  An  act  concerning  liens  of  mechanics,  laborers  and 


__.  n  __. „  f  me- 
chanics, laborers  and  material  men,"  approved  April  13,  1885;  repealing  all  laws  and  parts  of  laws 
in  conflict  therewith,  and  declaring  an  emergency,  approved  March  9,  1889,  and  to  repeal  section 
five  (5)  of  an  act  entitled  "  An  act  concerning  liens  of  mechanics,  laborers  and  material  men,"  ap- 
proved March  6, 1883,  and  declaring  an  emergency.  [Approved  and  in  force  February  34,  1891;  S., 
1891,  p.  28 

8227.  Repealing  act.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of Indiana ,  That  section  five  (5)  of  an  act  entitled  "  An  act  con- 
cerning liens  of  mechanics,  laborers  and  material  men/'  amending  sections 
one  (i),  two  (2),  three  (3),  and  six  (6)  of  an  act  entitled  "An  act  concern- 
ing liens  of  mechanics,  laborers  and  material  men,"  approved  March  6,  1883, 
repealing  section  five  (5)  of  said  act,  amending  section  one  (1)  of  an  act 
entitled  *'  An  act  concerning  liens  of  mechanics,  laborers  and  material  men," 
approved  April  13,  1885,  repealing  all  laws  and  parts  of  laws  in  conflict 
therewith  and  declaring  an  emergency,  approved  March  9,  1889,  be  and  the 
same  is  hereby  repealed. 

8228.  [5  297 J  Repealing  act.  §  2.  That  section  five  (5)  of  an  act  en- 
titled "  An  act  concerning  liens  of  mechanics,  laborers  and  material  men," 
approved  March  6,  1883,  be  and  the  same  is  hereby  repealed. 

8229.  Emergency.  §  3.  As  an  emergency  exists  therefor,  this  act  shall 
be  in  force  from  and  after  its  passage. 

An  Act  providing  for  the  release  of  liens  in  deeds  of  conveyance  of  real  estate.     [Approved  and  in 
force  March  9,  1889;  S.,  1889,  p.  353. 

8230.  Vendor's  lien  —  Release  on  record  —  Effect.    Sec  i.  Be  it 

enacted  by  the  General  Assembly  of  the  State  of  Indiana^  That  every  grantor 
in  a  deed  of  conveyance  to  real  estate  which  has  been  placed  upon  record, 
in  which  deed  such  grantor  has  retained  a  lien  for  purchase  money  or  other 
purpose  on  the  real  estate  so  conveyed,  shall,  when  full  satisfaction  of  said 
lien  shall  have  been  received  by  the  grantor,  his  assign  or  his  lawful  agent, 
and  at  the  request  of  such  grantee  or  other  person  authorized  to  make  such 
request,  enter  satisfaction  of  such  lien  on  the  margin  of  the  record  thereof, 
or  in  other  proper  place  on  such  record,  which  shall  operate  as  a  complete 
release  and  discharge  of  such  lien  forever. 

8231.  Release  oy  certificate.  §  2.  That  when  such  lien  shall  not 
have  been  satisfied  as  provided  in  section  one  of  this  act,  the  grantor,  his 
assign  or  his  lawful  agent,  at  the  request  of  the  grantee  or  other  person 
authorized,  shall  be  required  to  make  a  certificate  thereof,  duly  acknowl- 
edged by  the  grantor,  his  assign  or  his  lawful  agent,  as  is  required  for  the 
acknowledgment  of  conveyances  to  entitle  the  same  to  be  recorded,  which 
certificate  and  acknowledgment  shall  be  recorded  by  the  recorder  in  whose 
office  such  deed  is  recorded,  with  reference  to  the  book  and  page  contain- 
ing the  recorded  deed,  and  such  recorded  certificate  shall  forever  discharge 
and  release  the  lien  aforesaid. 

8232.  Emergency.  §  3.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  the  same  shall  therefore  be  in  force  from  and 
after  its  passage. 

85 
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Notes  to  Chapter  79, 
LIENS. 

6276.  Of  attorney;  how  made.  Notice  of  the  attorney  of  his  intention  to  hold  a 
lien  on  a  judgment  he  obtains  should  be  taken  at  the  time  the  judgment  it  is  intended 
to  bind  is  taken  and  that  is  the  judgment  of  the  trial  court  (Day  v.  Bowman.  100-383). 
Therefore,  an  attorney  does  not  acquire  a  lien  on  a  judgment  obtained  for  a  client,  even 
as  against  a  subsequent  assignee,  unless  notice  is  entered  at  the  time  the  judgment  is 
so  rendered;  Alderman  v.  Nelson,  11 1-256. 

6280.  Proceedings  to  enforce.  Construing  this  section  in  connection  with  the 
thirty-fourth  subdivision  of  section  3106  the  plain  meaning  is  that  the  claims  for  which 
a  city  may  have  a  Hen  and  an  attachment  against  a  boat,  vessel  or  watercraft,  for  land- 
ing, wharfage  or  dockage  are  such  as  have  been  contracted  on  behalf  of  the  boat,  ves- 
sel or  watercraft  by  the  owner,  master,  clerk  or  consignee;  as  the  action  for  the  en- 
forcement of  the  lien  is  a  proceeding  in  rem,  however,  it  proceeds  on  the  theory  that 
the  debt  or  claim  was  contracted  by  the  boat,  vessel  or  watercraft  against  which  the 
attachment  is  directed;  hence  the  statutory  expression  that  the  class  of  claims  referred 
to  "  shall  be  a  lien  upon  the  boat,  vessel  or  watercraft  contracting  the  same; "  A  Coal 
Float  v.  Jefferson ville,  112-20. 

By  section  3106,  subdivision  34,  cities  are  expressly  authorized  to  establish  and  con- 
struct wharves,  docks,  piers  and  basins,  to  regulate  landing  places  and  to  fix  the  rates 
of  wharfage  and  dockage  as  well  as  of  landing.  Under  a  literal  construction  of  that 
clause  a  boat,  vessel  or  watercraft  may  contract  a  debt  for  landing,  wharfage  and 
dockage.  Construing  the  subdivision  in  connection  with  this  section,  the  plain 
meaning  is  that  the  claims  for  which  a  city  may  have  a  lien  and  an  attachment  against 
a  boat,  vessel  or  watercraft  for  landing,  wharfage  or  dockage,  are  such  as  have  been 
contracted  on  behalf  of  such  boat,  vessel  or  watercraft,  by  the  owner,  master,  clerk  or 
consignee.     A  Coal  Float  v.  Jefferson  ville,  112-20. 

6292.  For  feeding  stock.  The  language  employed  in  this  section  is  general  in  its 
character.  It  does  not  seem  to  have  been  the  intention  of  the  legislature  to  do  more 
than  to  create  a  lien  in  favor  of  the  class  of  persons  named.  It  is  fair  to  presume  that 
it  was  intended  to  place  such  persons  on  a  common  plane  with  other  lien  holders,  the 
first  in  the  order  of  time  having  superiority.  Therefore,  the  lien  created  in  favor  of 
an  agister  is  subordinate  to  the  lien  of  a  prior  recorded  mortgage;  Hanch  v.  Ripley, 
127-153. 

6293.  Mechanio  and  material  man's  lien.  The  right  to  a  mechanic's  lien  is  de- 
termined by  the  law  in  force  when  the  material  is  furnished  or  the  labor  performed. 
The  lien  can  not  be  taken  away  nor  can  the  remedy  for  its  enforcement  be  materially 
impaired.  If  the  statute  giving  it  is  repealed  courts  will  still  enforce  it  in  accordance 
with  the  remedy  given  by  the  repealed  statute.  If,  however,  the  repealing  act  pro- 
vides an  adequate  remedy  the  lien  must  be  enforced  according  to  the  law  in  force  at 
the  time  of  commencing  the  action;  Goodbub  v.  Estate  etc.,  127-191. 

The  acquisition  of  a  mechanic's  lien  results  from  a  compliance  with  the  require- 
ments of  the  statute.  It  is  not  affected  by  the  consequences  which  flow  from  its 
acquisition;  F.  Loan  etc.  Co.  v.  C.  &  St.  L.  Ry.  Co.,  127-253. 

6294.  Extent  of  lien.  A  mechanic's  lien  for  repairing  an  article  extends  to  the  en- 
tire article.  The  whole  of  such  article  must  be  sold  in  order  to  enforce  the  lien;  F. 
L.  &  T.  Co.  v.  C.  &  St.  L.  Ry.  Co.,  127-253. 

Laborers  and  material  men  who  are  employed  to  do  work  or  furnish  material,  the 
employer  having  the  then  present  purpose  to  continue  the  work  to  the  completion  of 
a  building,  the  foundation  for  which  is  then  being  prepared,  are  entitled  to  acquire 
a4ien  under  the  statute.  If  the  work  be  performed  or  the  materials  furnished  for 
the  use  or  purpose  designated  in  the  statute,  the  right  to  acquire  a  lien  is  complete. 
The  right  to  a  lien  is  not  to  be  defeated  for  the  reason  that  the  owner,  for  any  cause, 
fails  to  complete  the  work;  Scott  v.  Goldinghorst,  123-270. 
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6296.  Proceeding  to  acquire,  (i)  The  notice  of  an  intention  to  hold  a  mechanic's 
lien  may  include  more  land  than  should  be  sold  to  discharge  the  lien.  In  such  a 
notice  if  the  intention  is  declared  to  hold  a  lien  on  several  lots,  the  numbers  of  which 
are  given,  and  "  the  dwelling  house  erected  thereon,"  it  is,  in  that  regard,  sufficiently 
certain.  (2)  Under  a  notice  which  contains  a  description  so  uncertain  as  to  afford 
no  clue  to  a  more  definite  and  correct  description  no  lien  can  be  acquired.  (3)  Where 
the  description  in  such  notice  is  so  defective  as  to  be  insufficient  per  se  to  identify  any 
particular  tract  of  land,  but  if,  with  the  aid  of  proper  averments,  it  can  be  rendered 
definite  and  certain  by  the  introduction  of  extrinsic  evidence,  it  will  beheld  sufficient 
for  the  purpose  intended,  and  a  true  description  may  be  supplied  at  the  hearing. 
(4)  Where  such  notice  fails  to  disclose  the  county  and  state  in  which  the  real  estate 
upon  which  the  lien  claimed  is  situate,  but  the  complaint  for  the  foreclosure  of 
the  lien  avers  that  the  land  is  situated  in  the  county  where  the  action  is  pending, 
that  the  parties  all  resided  in  that  county  when  the  notice  was  filed  and  that  the  no- 
tice was  recorded  in  the  recorder's  office  of  the  same  county,  these  averments,  taken 
in  connection  with  the  judicial  cognizance  of  the  court  that  a  section  of  land,  corre- 
•  sponding  generally  with  the  one  described  in  the  notice,  lies  within  that  county,  are 
sufficient  to  supply  and  cure  the  defect;  White  v.  Stanton,  11 1-542. 

The  notice  which  is  furnished  may  include  more  land  than  is  necessary  to  dis- 
charge the  lien  or  that  can  be  sold  to  enforce  it;  this,  however,  will  not  render  the  lien 
invalid  nor  does  it  necessarily  render  it  indefinite;  Scott  v.  Goldinghorst,  123-270. 

A  mistake  in  the  notice  of  one  who  is  seeking  to  enforce  a  mechanic's  lien  by 
which  the  account  between  the  parties  is  overstated  so  that  the  mechanic  claims  a  lien 
for  an  amount  in  excess  of  the  sum  due  him  which  has  not  operated  to  the  prejudice 
of  any  one  will  not  defeat  the  lien.  Nor  will  a  failure  to  state,  in  the  notice  of  in- 
tention  to  hold  a  lien,  that  the  claim  is  due,  impair  the  notice  as  between  the  original 
parties.  Third  persons  may  treat  a  claim  as  due  where  there  is  no  statement  in  the 
notice  that  credit  has  been  given;  Albrecht  v.  Foster  L.  Co.,  126-318. 

6296.  Notice  —  Record.  It  is  not  necessary  that  the  notice  filed  in  the  recorder's 
office,  of  an  intention  to  hold  a  lien,  should  contain  an  itemized  statement  of  the  ac- 
count. It  is  sufficient  if  there  is  a  statement  of  the  specific  amount  for  which  the  lien 
is  claimed;  Nelley  v.  Searight,  113-320. 

6297.  Notice  to  owner.  The  notice  required  by  the  provision  of  this  section 
need  not  be  in  writing  (Vinton  v.  B.  &  M.  Assoc,  109-351).  The  purpose,  however, 
of  the  notice  required  is  to  enable  the  owner  of  the  property  to  take  such  steps,  for 
his  own  protection,  as  he  may  deem  necessary,  by  way  of  contract  with  the  contrac- 
tor or  otherwise,  so  as  not  to  be  compelled  to  pay  twice  for  the  same  improvement. 
The  notice  is  a  condition  precedent  to  the  right  to  acquire  a  lien  and  one  who  seeks 
to  avail  himself  of  the  benefit  of  a  purely  statutory  right  must  bring  himself  fairly 
within  the  provisions  of  the  enabling  statute  by  complying  with  its  terms.  Mere 
personal  knowledge  of  an  owner,  that  a  particular  person  is  furnishing  material  to 
the  contractor,  does  not  supply  a  sufficient  notice  on  which  the  material  man  can 
predicate  a  mechanic's  lien  on  the  property  of  the  owner.  It  follows  that  where  a 
material  man,  in  a  conversation  held  with  the  owner  of  a  building  in  process  of  erec- 
tion, informed  such  owner  that  he  was  furnishing  material  for  the  building— without 
more  — he  did  not  thereby  give  such  a  notice  as  is  required  or  contemplated  by  this 
section;  Caylor  v.  Thorn,  126-202. 

The  notice  required,  by  this  section,  to  be  given  to  the  owner  or  his  agent  that 
work  is  being  done  for  or  that  materials  are  being  furnished  to  the  contractor,  may  be 
by  parol.  In  order,  however,  to  create  the  lien,  it  is  a  fundamental  requirement  that 
the  owner  be  notified  as  the  statute  requires  and,  while  no  particular  form  of  notice 
is  prescribed,  it  must  be  by  some  affirmative  act  or  declaration  which  puts  the  owner 
on  his  guard  or  warns  him  that  the  initiatory  step  to  the  acquisition  of  a  lien  is 
being  taken.  Mere  personal  knowledge  of  the  owner,  obtained  by  matter  in  pais, 
that  persons  are  performing  labor  or  furnishing  materials  to  the  contractor,  does  not 
supply  a  statutory  notice  on  which  the  person  performing  the  labor  or  furnishing  the 
materials  can  predicate  a  mechanic's  lien  on  the  owner's  property;  Neeley  v.  Sea- 
right.  1 13-318. 

6298.  Lien,  how  enforced.  Over  the  question  of  the  enforcement  of  his  lien,  the 
lien  holder  has  no  control.  He  has  a  right  to  have  the  lien  enforced  as  the  law  di- 
rects; not  otherwise.  He  must  pursue  the  terms  of  the  statute;  F.  L.  &  T.  Co.  v.  C. 
&  St.  L.  Ry.  Co.,  127-253. 
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6299.  Parties  —  Judgment.  If  a  judgment  foreclosing  a  mechanic's  lien  is  ren- 
dered against  two  persons,  made  defendant  in  the  proceeding,  and  but  one  of  them 
appeals,  an  objection  by  this  appellant  that  his  co-defendant  has  no  interest  in  the 
property  is  not  available  as  a  cause  for  reversing  the  judgment  —  he  can  not  avail 
himself  of  errors  affecting  only  another  party;  Wiley  v.  Coovert,  127-559. 

5303.  Release  of  property  by  bond.  In  an  action  to  enforce  and  foreclose  a  me- 
chanic's lien  on  real  estate,  where  the  property  is  released  from  the  lien  —  which  is 
valid  —  by  the  execution  of  an  undertaking,  in  conformity  with  this  section  and  a 
personal  judgment  is  recovered  for  less  than  fifty  dollars,  the  original  demand  being 
for  less  than  that  amount,  the  defendant  is  not  entitled  to  have  the  costs  taxed  against 
the  plaintiff.  Such  action  is  not  within  the  provision  of  section  691,  regulating  the 
matter  of  costs  in  certain  actions  for  money  demands  on  contracts;  Scott  v.  Golding- 
horst,  123-271. 

5303a.  Of  railroad  contractors.  The  statute  of  1853  gave  a  lien,  in  general  terms, 
to  sub-contractors.  This  was  amended  in  1855  (R.  S.,  edit.,  1888,  §  6303a),  so  as  to 
give  a  lien  to  sub-contractors  "  to  the  extent  of  the  value  of  the  work  or  labor  per- 
formed or  material  furnished,  or  both."  These  statutes  must  be  so  construed  as  to 
give  persons  who  furnish  materials  for,  or  do  work  on,  the  construction  of  a  railroad, 
a  lien  for  the  reasonable  value  of  such  work  and  material.  A  sub-contractor,  who 
has  been  paid  by  the  original  contractor  more  than  the  reasonable  value  of  the  work 
done,  materials  furnished  and  services  rendered  by  him,  although  not  the  full  con- 
tract price,  can  not  enforce  a  lien  against  the  railroad  company,  for  the  difference  be- 
tween the  amount  the  original  contractor  agreed  to  pay  and  the  amount  he  actually 
paid;  Morris  v.  L.  N.  A.  &  C.  Ry.  Co.,  123-490. 

A  sub-contractor  is  one  who  takes  from  the  principal  contractor  a  specific  part  of 
the  work,  as,  for  instance,  one  who  agrees  with  the  principal  contractor  to  construct 
ten  miles  of  a  railroad  out  of  twenty  or  more  miles  which  the  principal  contractor 
has  undertaken  to  build.  Neither  persons  furnishing  material  nor  laborers  on  the 
work  are  sub-contractors;  F.  Loan  &  T.  Co.  v.  C.  &  St.  L.  Ry.  Co.,  127-257. 

By  this  section,  the  statute  of  1883  as  amended  by  the  act  of  1885,  giving  a  lien  to 
all  persons  who  perform  work  upon  a  railroad  not  in  operation,  or  furnish  materials 
for  it,  a  lien  is  given  on  the  road,  not  on  detached  or  fragmentary  parts.  This  con- 
clusion is  required  by  the  rule  that  a  railroad  is  to  be  regarded  and  treated  as  one 
entire  thing.  It  is,  in  legal  contemplation,  a  unit.  The  amendatory  act  of  1885  was 
designed  to  clear  away  obscurities  in  the  statute  of  1883,  and  to  change,  somewhat, 
the  mode  of  securing  and  enforcing  a  lien.  It  carries  into  effect  the  intention  of  the 
legislature  to  give  a  valid  and  effective  lien,  by  making  explicit  that  which  before  was 
implied  and  by  making  clear  that  which,  in  the  prior  enactment,  was  obscure;  Mid- 
land Ry.  Co.  v.  Wilcox,  122-88. 

5303b.  Lien  on  railroad  —  How  acquired.  In  order  to  obtain  a  lien  on  a  railroad 
a  material  man  or  laborer  is  required,  only,  to  file  notice  in  the  recorder's  office  in 
the  county  where  he  furnished  the  material  or  did  the  work,  through  which  the  road 
runs.  The  lien  then  extends  to  the  entire  line  of  the  road  within  the  state.  In  the 
event- of  a  sale  of  the  road  and  a  transfer  of  the  lien  to  the  fund  derived  by  the  sale, 
by  the  order  of  the  court  ordering  the  sale,  the  lien  is  transferred  to  the  whole  fund 
and  not  to  any  part  thereof.  So,  a  mechanic's  lien  on  a  railroad,  although  the  notice 
is  filed  in  one  county  only,  must' be  foreclosed  against  the  whole  line  of  road  within 
the  state  and  the  whole  of  that  part  of  the  road  sold.  A  part  of  such  part  can  not  be 
sold;  F.  L.  &  T.  Co.  v.  C.  &  St.  L.  Ry.  Co.,  127-253. 

A  lien  acquired  by  filing  notice  in  one  county  extends  to  the  entire  road  within  jthe 
state.  A  subsequent  mortgagee  of  the  entire  road  takes  his  mortgage  subject  to  such 
lien.  A  mortgage  of  a  railroad  yet  to  be  built  to  secure  bonds  issued  to  raise  money 
for  the  construction  of  the  road  is  junior  to  a  mechanic's  lien  acquired  in  furnishing 
material  for  or  performing  labor  on  such  road,  unless  it  is  affirmatively  shown  that 
the  holders  of  such  bonds  paid  value  for  them  before  notice  of  such  liens,  and  a  prin- 
cipal contractor  can  not  defeat  the  liens  of  those  whose  debtor  he  is  for  work  and 
materials,  by  asserting  the  lien  of  a  mortgage  executed  by  the  owner  by  whom  he  was 
employed  to  build  a  house  or  railroad.  He  can  not  defeat  their  liens  by  asserting  a 
lien  superior  to  them,  no  matter  how  he  may  acquire  such  superior  lien;  F.  L.  &  T. 
Co.  v.  C.  &  St.  L.  Ry.  Co.,  127-253- 

5304.  Lien  of  tradesmen  etc.,  when  it  exists  and  how  enforced.  A  mechanic 
who  repairs  a  chattel  has  a  lien  on  it  which  he  may  enforce,  under  this  and  the  fol- 
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lowing  section.  This  section  does  not  declare  a  lien;  it,  merely, 
ner  of  enforcing  the  lien  existing  at  common  law  and  given  to  the 
So,  a  mechanic  who  furnishes  the  material  with  which  to  repair 
trusted  to  him  for  that  purpose  has  a  lien,  for  the  value  thereof,  or 
in  the  same  degree  as  if  the  owner  of  the  chattel  had  furnished  tl 
Hence  it  is  that  if  a  mortgagor,  by  the  terms  of  the  mortgage,  ret 
able  time,  the  mortgaged  chattel  —  in  this  case,  a  locomotive  er 
and  holds  possession  of  it  long  after  the  debt  secured  is  due 
earning  money  with  which  to  lift  the  incumbrance,  the  presumpti 
kept  in  repair;  that  it  would  be  intrusted  to  a  mechanic  to  make 
the  law  is  that  the  mechanic  has  a  lien,  for  such  repairs,  which  is 
of  a  prior  mortgage.  In  such  a  case,  where  the  mortgagee  perm 
have  possession  of  the  mortgaged  chattel  for  a  long  period  of  tin 
so  provided  in  the  mortgage  —  when  it  is  property  liable  to  need 
suit  of  use,  a  court  will  presume  that  he  constituted  the  mortga 
ploy  a  proper  person  to  make  repairs  when  necessary  and  his  lie 
subordinate  to  that  of  the  mechanic  making  the  repairs;  Watts  \ 

6306.  Notice  of  sale  etc.  When  a  sale  has  been  made  in  c 
section  and  under  authority  of  section  6304,  the  purchaser  take 
the  property  by  him  purchased;  Watts  v.  Sweeney,  127-125. 

8219.  Mechanic's  lien  declared.  This  statute  gives  a  preferei 
of  the  building  is  in  failing  circumstances  or  insolvent,  both  to  t 
material  man.  Such  preference,  however,  will  not  entitle  the  hoi 
claim  to  payment  in  full  from  the  general  assets  of  a  decedent's  e; 
preference  reaching,  only,  the  specific  fund  derived  from  the  p 
lien  would  attach;  Goodbud  v.  Estate  etc.,  127-193. 

Material  was  furnished  while  the  statute  of  1883  (§§  5293-( 
That  act,  by  these  sections,  required  a  notice  of  intention  to  ho 
within  sixty  days  after  the  material  was  furnished.  Fifty-seven 
terial  was  furnished  for  a  house,  the  act  of  1889  (£§  8221-8228) 
of  1883,  providing,  inter  alia,  in  addition  to  the  provisions  of  th< 
acquisition  of  a  lien  whether  notice  was  filed  or  not;  and,  in  ea 
of  the  owner  of  the  building,  that  the  claims  of  the  material  man 
a  preferred  debt.  The  failure  to  give  notice  before  the  act  of  iJ 
not  prevent  the  foreclosure  of  the  lien  acquired  in  furnishing  th 
could  be  enforced  without  giving  notice  and,  the  owner  of  the  b 
vent,  the  claim  could  be  enforced  as  a  preferred  claim;  Gooc 
127-192. 
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Chapter  80. 
LIQUORS. 

SEC. 

8235.    Emergency. 

8230.    Fee— Cities  and  towns. 


SBC. 

8233.  License,  application  for  — Remonstrance- 

Appeal. 

8234.  Repealing  clause. 


An  Act  relating  to  the  taking  of  appeals  to  the  circuit  court,  from  the  decision  of  the  board  of  county 
commissioners,  in  proceedings  to  obtain  license  to  sell,  at  retail,  spirituous,  vinous  and  malt  liquors; 
repealing  all  laws  and  parts  of  laws  in  conflict  therewith  and  declaring  an  emergency.  [Approved 
and  in  force  March  9, 1889 ;  S.,  1889,  P>  a88- 

8233.  License— Application  for— Remonstrance— Appeal.  Sec. 
1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana^  That  when- 
ever an  applicant  for,  or  remonstrant  against,  the  granting  of  license  to  sell 
at  retail  spirituous,  vinous  or  malt  liquors,  shall  feel  aggrieved  by  the  de- 
cision of  the  board  of  county  commissioners  in  granting  or  refusing  such 
license,  such  applicant  or  remonstrant  may  appeal  from  said  decision  to 
the  circuit  court  of  the  county,  at  any  time  within  ten  days  thereafter,  upon 
the  execution  of  an  undertaking,  with  sufficient  surety,  to  pay  all  costs  that 
may  be  adjudged  against  such  person  or  persons,  upon  the  final  decision 
of  said  cause.  Such  undertaking  shall  be  subject  to  the  approval  of  the 
county  auditor:  and  no  appeal  shall  be  granted  unless  said  undertaking  be 
filed  within  the  time  allowed  herein  for  such  appeal. 

8234.  Repealing  clause.  §  2.  All  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  are  hereby  repealed. 

8235.  Emergency.  §  3.  An  emergency  existing  for  the  immediate 
taking  effect  of  this  act,  the  same  shall  be  in  force  from  and  after  its  pas- 
sage. 

An  Act  to  amend  section  six  (6)  of  an  act  entitled  **  An  act  to  regulate  and  license  the  sale  of  spirituous, 
vinous  and  malt  and  other  intoxicating  liquors;  to  limit  the  fee  to  be  charged  by  cities  and  towns; 
penalties  for  intoxication  and  providing  for  the  recovery  of  damages  for  injuries  grow. 
*  — *  *     *        *  •        •      •      liquors;  to  i         *     "  *  "  *  * 


ing  out  of  unlawful  sales  of  intoxicating  liquors ;  to  repeal  all  former  laws  regulating  the  sale  of 
intoxicating  liquors,  and  all  laws  and  parts  of  laws  coming  in  conflict  with  the  provisions  of  this  act: 
prescribing  penalties  for  the  violation  thereof  and  declaring  an  emergency,"  being  section  5317  of 
the  Revised  Statutes  of  1881.    [Approved  March  ix,  1889;  in  force  May  10,  2889;  s-«  l889*  P-  395- 

8236.  [5317]  License  fee  — Maximum  charge  for.  Sec.  i.  he  it 
enacted  by  the  General  Assembly  of  the  State  of  Indiana^  That  section  5317 
of  the  Revised  Statutes  of  1881  be  amended  so  as  to  read  as  follows:  No 
city  or  incorporated  town  shall  charge  any  person  who  may  obtain  a  license 
under  the  provisions  of  this  act,  more  than  the  following  sums  for  license 
to  sell  within  their  corporate  limits:  Cities  may  charge  two  hundred  and 
fifty  dollars,  and  incorporated  towns  one  hundred  and  fifty  dollars  in  addi- 
tion to  the  sum  provided  for  hereinbefore.     [See  §  5316. 
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-  Notes  to  Chapter  80. 
LIQUORS. 

6314.  Notioe —  Remonstrance.  A  jury  found  specially,  in  effect,  that  an  appli- 
cant for  license  was  an  immoral  man,  only  in  the  respect  6t  his  "frequenting  places 
of  gambling."  Under  section  2085  it  is  clearly  an  immorality  to  frequent  places  of 
gambling;  such,  however,  is  not  an  immorality  *l  specified  in  this  act."  The  last 
clause  of  this  section  "  and  it  shall  be  the  privilege  of  any  voter  of  said  township  to 
remonstrate,  in  writing,  against  the  granting  of  such  license  to  any  applicant,  on  ac- 
count of  immorality  or  other  unfitness  as  is  specified  in  this  act,"  docs  not  limit  the 
immorality  on  the  part  of  the  applicant  for  license,  which  may  be  the  basis  of  a  re- 
monstrance against  the  granting  of  a  license  to  retail  intoxicating  liquors  to  such  im- 
morality as  is  specified  in  the  act.  In  the  case  of  an  application  for  license  if  the  county 
board,  without  objection  on  the  part  of  the  applicant,  entertains  and  acts  on  a  remon- 
strance and  hears  and  determines  the  questions  presented  thereby  and,  on  appeal, 
the  circuit  court  does  likewise,  also,  without  objection,  all  objections  to  the  remon- 
strants are  waived  by  the  applicant  and  the  latter  is  estopped  to  deny  that  they  are 
legal  voters  of  the  township;   Groscop  v.  Rainier,  111-363. 

The  provision  of  this  statute,  as  to  the  granting  of  license  to  retail  intoxicating 
liquors,  requiring  that  the  vendor  to  whom  license  is  granted  shall  be  a  male  inhabit- 
ant of  the  state  does  not  conflict  with  that  section  of  the  federal  constitution  (§  19) 
which  provides  that  the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  of  the  several  states  ; "   Welsh  v.  State,  126-76. 

This  statute  imposes  on  an  applicant  for  a  liquor  license  the  duty  of  publishing  a 
notice  of  his  intention  to  apply  for  a  license,  and  commands  that  the  notice  shall  state 
"  the  precise  location  of  the  premises  in  which  he  desires  to  sell."  Notice  was  pub- 
lished of  an  intended  application,  locating  the  premises,  in  a  certain  frame  house  in 
the  town  of  Burlington  etc.  at  a,  supposed  to  be,  given  place.  There  is  no  .street 
named  Main  street  in  the  town;  the  only  lots  therein  numbered  23  are  lots  23  east  and 
23  west,  both  situate  on  Michigan  street.  A  notice  of  an  intention  to  apply  for  license 
to  retail  intoxicating  liquors  which  describes  the  location  of  the  proposed  place  of  sale 
as  being  upon  lot  23  on  Main  street  does  not  comply  with  this  section  and  it  is  bad 
when  attacked  by  a  remonstrance.  As  against  a  direct  remonstrance,  there  is  no  au- 
thority vested  in  a  board  of  county  commissioners  to  grant  a  license  to  one  who  has 
not  complied  with  the  provisions  of  the  law  concerning  notice;  Barnard  v.  Graham, 
120-135. 

It  was  urged  that  a  town  ordinance,  making  provision  for  the  granting  of  licenses  to 
sell  liquors  within  the  corporate  limits,  by  limiting  the  grant  to  such  persons  as  have 
procured  and  hold  a  license  from  the  county  commissioners,  was  void  for  discrimina- 
tion, in  that  this  section  authorizes  such  commissioners  to  grant  licenses  only  to  "male" 
inhabitants.  The  defendants  in  the  case  at  bar  were  all  "male"  persons.  The  va- 
lidity of  a  statute- can  be  questioned  only  by  persons  who  are  prejudiced  by  it.  Hence, 
a  "  male  inhabitant "  of  the  state  can  not  assail  this  statute  on  the  ground  that  the  ex- 
clusion of  women  and  non  residents  from  participation  in  its  benefits  is  an  unjust  dis- 
crimination; Wagner  v.  Garrett,  118-116. 

A  person  who  refuses  to  apply  for  a  license  under  a  city  ordinance  passed  in  pur- 
suance of  this  section  as  amended  by  the  statute  of  1889  (§  8236)  will  be  estopped  to 
complain,  while  selling  liquors  in  violation  of  the  ordinance,  that  a  section  of  such  or- 
dinance, by  providing  for  a  clerk's  fee  of  one  dollar,  in  addition  to  the  license  fee,  has 
exceeded  the  authority  of  the  common  council;  Moore  v.  Indianapolis,  120-488. 

6319.  One  year  thvs  limit  The  provision  of  this  section,  "  no  license  herein  pro- 
vided shall  be  granted  for  a  greater  or  less  period  than  one  year,"  applies  only  to 
licenses  granted  by  the  board  of  county  commissioners  —  not  to  licenses  granted  by 
cities.  The  whole  of  the  act  of  1875  (§§  6312-6323),  regulating  the  sale  of  intoxi- 
cating liquors,  excepting  section  5317,  as  amended  by  the  act  of  1889  (§  8236),  limit- 
ing the  amount  which  cities  and  towns  may  demand  for  license  to  sell  liquors,  relates 
exclusively  to  licenses  issued  by  the  county  board;   Moore  v.  Indianapolis,  120-487. 
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6320.  Selling  etc  without  license.  This  section  creates  two  offenses;  (i)  selling  less 
than  a  quart  at  a  time  without  license,  and  (2)  selling  any  quantity  without  license,  to  be 
drank  in  the  vendor's  house,  outhouse,  yard,  garden  or  the  appurtenances  thereto  belong- 
ing. Adefendant  was  convicted  under  an  indictment  charging  the  latter  offense.  Under 
the  second  clause  of  the  section  the  place  where  the  liquor  was  sold  to  be  drank  or  was 
suffer-d  to  be  drank  becomes  important.  Five  places  are  specified,  and  the  indictment 
should  aver,  according  to  the  fact,  in  which  the  liquor  was  sold  to  be  drank.  The  place 
is  an  essential  element  of  the  offense.  The  indictment  is  not  sustained  by  proof  that 
a  sale  was  made  from  an  open  wagon  standing  upon  a  public  highway,  in  a  county 
different  from  that  in  which  defendant  resided  and  did  business;  Schilling  v.  State, 
116-200. 

An  indictment,  under  this  section,  charging  defendant  with' having  sold  one  quart  of 
intoxicating  liquor  without  having  a  license  "  and  did  then  and  there  suffer  the  same 
to  be  drank  in  and  about  the  house  where  the  same  was  sold,  as  aforesaid/'  is  insuffi- 
cient in  not  averring  that  such  house  was  the  house  of  the  vendor.  In  charging  the 
second  offense  created  by  this  section  the  quantity  sold  is  immaterial  but  the  place 
where  the  liquor  is  suffered,  or  intended,  to  be  drank  is  an  essential  ingredient  in  the 
charge  (Schilling  v.  State,  116-200);  Blough  v.  State,  121-356. 

An  indictment  which  charges  that  "the  defendant  unlawfully  sold  to  one"  W.  M. 
H.,  "  at  and  for  the  price  of  twenty-five  cents,  one-half  pint  of  intoxicating  liquor;  the 
same  being  a  less  quantity  than  a  quart;  the  said  "  etc.  not  being  then  and  there  etc., 
is  not  objectionable  in  that  a  sale  of  a  less  quantity  than  a  quart  is  not  shown;  Quinn 
v.  State,  123-60. 

In  a  prosecution,  under  this  section,  for  a  violation  thereof,  the  affidavit  charged  an 
unlawful  sale  of  "a  less  quantity  than  a  quart  of  beer  at  a  time,  to  wit:  one  glass  cf 
beer,  containing  a  half  pint,  he  "  etc.  "  not  having  a  license  to  sell  intoxicating  liquors" 
etc.  The  affidavit  is  not  subject  to  the  objection  that  it  does  not  charge  that  the  beer 
therein  named  was  "  malt  liquor"  or  that  it  was*4  intoxicating."  Section  6313  applies 
the  words  "  intoxicating  liquors"  to  malt  liquor,  and  beer  is  a  fermented  liquor  made 
from  any  malted  grain,  with  hops  or  other  bitter  flavoring  matter — it  means  a  malt 
liquor;  Welsh  v.  State,  126-73. 

5323.  Liability  on  bond.  In  so  far  as  this  section  gives  a  cause  of  action  to  any 
person  injured  or  damaged  in  person,  property  or  means  of  support,  on  account  of 
the  use  of  intoxicating  liquor  sold  in  violation  of  any  of  the  provisions  of  section 
2093,  said  section  2093  has  not  been  repealed  by  implication  by  any  later  law,  but 
remains  in  full  force  as  a  necessary  part  of  this  section;  State,  ex  rel.  v.  Cooper, 
114-18. 

It  is  settled  that  this  section  authorizes  an  action,  in  general  terms,  against  one 
who  sells  intoxicating  liquors  in  violation  of  the  provisions  of  the  liquor  law,  per- 
sonally as  well  as  on  his  bond;  Beem  v.  Chestnut,  120-391;  Mulcahey  v.  Givens, 
115-286;  State,  ex  rel.  v.  Cooper,  114-12;  at  the  suit  of  any  one  who  has  thereby  sus- 
tained damage  to  person,  property  or  means  of  support.  So,  where  one  who  sells 
liquor  to  an  intoxicated  person,  with  knowledge  of  his  condition,  is  liable  for  dam- 
ages sustained  by  the  vendee's  wife  by  being  driven  from  her  home,  while  thinly  clad, 
into  the  cold  by  her  husband,  while  crazed  by  the  effect  of  the  liquors  so  sold,  whereby 
she  became  sick  and  suffered  pain,  loss  of  time  and  expense  in  being  cured,  and,  as 
in  such  case  the  action  is  not  predicated  on  the  negligence  of  the  defendant,  but  on 
an  aggressive  wrong  she,  as  plaintiff,  is  not  required  to  aver  that  she  was  free  from 
fault,  contributing  to  the  injury  sustained;  Beem  v.  Chestnut,  120-391. 

8236.  Licenses  by  cities  and  towns.  The  act  of  March  11,  1889,  empowering 
cities  and  incorporated  towns  to  increase  the  sum  theretofore  required  to  be  paid  for 
a  license  to  sell  intoxicating  liquors  is  not  invalid  as  violating  the  state  constitution 
(§  117);  Bush  v.  Indianapolis,  120-479;  Moore  v.  Indianapolis,  120-486. 
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Notes  to  Chaptef 
MARRIAGE. 

5324.  Who  may  marry.  This  statute  provides  th; 
twenty-one  years  may  enter  into  a  contract  of  marriage, 
not  overthrow  section  296,  which  provides  that  any  pe 
bility  when  the  cause  of  action  accrues,  may  bring  his 
the  disability  is  removed.  By  section  1285  a  person  is 
within  the  age  of  twenty-one  years.  Therefore,  one  wl 
breach  of  promise  of  marriage  and  seduction,  that  at  1 
and  defendant  entered  into  a  contract  of  marriage  is  not 
tations  of  two  years,  as  for  an  injury  to  the  person,  bi 
jority  attained  during  which  to  commence  her  action;  L 

86 
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Notes  to  Chapter  82. 
MASTER  AND  APPRENTICE. 

6337.  Assent  of  judge.  Section  6336  provides  under  what  circumstances  the 
overseers  of  the  poor  may  bind  children,  under  sixteen  years  of  age,  apprentices. 
This  section  provides  for  the  assent  of  a  judge.  This  section  construed  in  connection 
with  section  6093,  causes  an  indenture  made  by  the  superintendent  of  a  county  asy- 
lum, apprenticing  a  child,  to  be  invalid  unless  approved  by  the  judge  of  court  having 
probate  jurisdiction;  Owen  v.  Frazer,  119-533. 
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Chapter  82a. 
MEDICINE,  SURGERY  AND  OBSTETRICS. 

SBC.  I  SSC. 

8237.    Circuit  court  issue  license.  |  8338.    License,  form  of. 

An  Act  to  amend  sections  two  and  six  of  an  act  approved  April  nth,  i88< 
tice  of  medicine,  surgery  and  obstetrics,  providing  for  tin   ' 


1 1  xth,  1885.  An  act  regulating  the  prac- 
issuing  of  license  to  practice,  denning 
March  9,  1891 ;  in  force  June  10, 1891 ; 


certain  misdemeanors  and  providing  penalties.    [Approved 
S.,  1891,  p.  396. 

8237.  [535 2b]  Circuit  court  issue  license  —  Procedure  —  Fee  — 
Record.  Sec  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Indiana,  That  section  two  (2)  of  an  act  approved  April  nth,  1885,  be  so 
amended  as  to  read  as  follows:  Section  2.  Any  person  desiring  to  prac- 
tice medicine,  surgery  and  obstetrics  in  this  state  shall  procure  from  the 
clerk  of  the  circuit  court  of  the  county  wherein  he  or  she  resides  or  wherein 
they  desire  to  locate  to  practice,  a  license  which  authorizes  him  or  her  to 
practice  anywhere  within  the  state,  which  license  shall  be  issued  to  such 
person,  only  when  he  or  she  shall  have  complied  with  the  following  condi- 
tions, to  wit:  When  such  applicant  shall  file  with  such  clerk  his  or  her 
affidavit  stating  that  such  applicant  has  regularly  graduated  in  some  reput- 
able medical  college,  and  shall  exhibit  to  such  clerk  the  diploma  held  by 
such  applicant,  or  when  such  applicant  shall  file  with  such  clerk  his  or  her 
affidavit  and  the  affidavit  of  two  reputable  freeholders  or  householders  of 
the  county  stating  that  he  or  she  has  resided  and  practiced  medicine,  sur- 
gery and  obstetrics  in  this  state  continuously  for  ten  years  immediately 
preceding  the  date  of  the  taking  effect  of  this  act,  stating  particularly  the 
locality  or  localities  in  which  he  or  she  practiced  during  said  period,  and 
the  date  and  length  of  time  in  each  locality,  or  when  such  applicant  shall 
file  with  such  clerk  his  or  her  affidavit  and  the  affidavit  of  two  reputable 
freeholders  or  householders  of  the  county  stating  that  he  or  she  has  resided 
and  practiced  medicine,  surgery  and  obstetrics  in  this  state  continuously 
for  three  years  immediately  preceding  the  taking  effect  of  this  act,  stating 
particularly  the  localities  in  which  he  or  she  practiced  during  said  period 
and  the  date  and  length  of  time  in  each  locality,  and  that  he  or  she,  prior 
to  said  date,  attended  one  full  course  of  lectures  in  some  reputable  medi- 
cal college.  Such  applicant  shall  pay  to  such  clerk  for  such  license  the 
sum  of  one  dollar  and  fifty  cents,  and  such  clerk  shall  record  such  license 
together  with  the  name  of  the  college  in  which  such  applicant  graduated 
and  the  date  of  his  or  her  diploma,  in  a  book  to  be  kept  for  such  purpose, 
and  which  shall  be  a  public  record. 

8238.  [535 2f]  License,  form  of.  §  2.  That  section  six  of  said  act, 
approved  April  nth,  1885,  shall  be  amended  to  read  as  follows:  Section 
6.  The  following  shall  be  the  form  of  license  under  this  act.  The  clerk 
of  the  circuit  court  shall  appropriately  fill  up  the  blanks  and  issue  the 
same  under  the  seal  of  their  respective  courts,  to  wit : 
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I, ,  clerk  of  the  circuit  court  of county,  in  said  state,  do 

hereby  certify  that  has-  complied  with  the  laws  of  the   state  of 

Indiana  relating  to  the  practice  of  medicine,  surgery  and  obstetrics,  and 
is  hereby  authorized  to  practice  medicine,  surgery  and  obstetrics  in  said 
county  and  state. 

Witness  my  hand  and  seal  of  said  court,  this day  of ,  18 — . 


-,  Clerk. 
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Notes  to  Chapter  82a. 
MEDICINE,  SURGERY  AND  OBSTETRICS 

6362a.  License  to  practice  required.  This  act  requiring  physicians  a 
to  obtain  a  license  is  constitutional  (Eastman  v.  State,  109-278),  and  unde 
(§  6362e)  one  who  undertakes  to  practice  the  profession  of  medicine  wi 
cense  required  can  not  recover  compensation  for  his  services;  Orr  v.  Mee 

One  who  styles  himself  a  doctor,  holds  himself  out  to  the  world   as 
and  advertises  that  he  treats  and  cures  persons  afflicted  with  the  "opiu 
required  to  obtain  a  license  under  this  statute  regulating  the  practice 
and  surgery,  without 'regard  to  whether  the  "opium  habit"  is  a  diseas 
Benham  v.  State,  116-116. 

The  right  of  a  person  to  practice  his  profession  under  a  license  issued 
a  statute  enacted  under  the  police  power  of  the  state  is  not  a  franchise, 
is  a  privilege  or  immunity  which  can  only  exist  by  special  grant  of  the 
of  the  state.     It  is  essential  to  the  character  of  a  franchise,  in  the  legal  s 
word,  that  it  shall  be  a  grant  from  the  sovereign  authority — in  this  coun 
legislative  power;  State,  ex  rel.  v.  Green,  112-472. 

6352a,  6352b.  License  to  practice  required.  This  act  regulating  th< 
medicine  etc.,  requiring  a  license  and  prescribing  the  qualifications  of 
titled  to  receive  the  same,  namely:  (1)  graduation  from  a  reputable  med; 
(2)  a  continuous  residence  and  practice  of  medicine  in  this  state  for  ten 
to  the  taking  effect  of  the  act;  or  (3)  a  continuous  residence  and  practice 
in  this  state  for  three  years  prior  to  the  taking  effect  of  said  statute  and  an 
on  one  full  course  of  lectures  at  a  reputable  medical  college,  is  not  uncc 
as  granting  special  privileges  and  immunities  to  citizens  of  this  state  (see 
nor  is  it  otherwise  in  conflict  with  the  fundamental  laws,  state  or  federa 
rel.  v.  Green,  112-467. 

6362c.  Improper  issue  of  license  —  Penalty.  This  section  declares  th 
to  practice  medicine  etc.,  procured  by  fraud,  shall  be  void.  No  provisio 
is  made  for  any  judicial  proceeding  in  which  it  shall  be  so  adjudged.  N< 
an  information  in  the  nature  of  quo  warranto  will  not  lie  at  the  relation 
cuting  attorney  against  a  licensee  who  has  procured  a  license  by  fraud,  t 
inasmuch  as  a  license  is  not  a  franchise.  Nor  is  section  1146  which  p 
an  information  maybe  prosecuted  for  the  purpose  of  annulling  any  letters 
tificate  or  deed  issued  by  state  authorities,  when  obtained  by  fraud  and  w 
to  real  estate  transactions,  applicable  to  licenses  granted  under  the  medic 
geryact;  State,  ex  rel.  v.  Green,  1 12-471. 

6362d.  Unlicensed  practice  —  Penalty.  In  view  of  the  form  of  license 
in  section  5362f  and  the  earlier  decision  (Wasson  v.  Nat.  Bk.,  107-206) 
prescribed  by  statute  is  an  essential  and  controlling  part  of  a  statute,  the 
that  the  right  to  regularly  practice  medicine  is  restricted  to  the  county  ii 
license  is  issued  is  irresistible.  The  whole  scope  of  the  statute,  as  well 
prescribed,  clearly  confines  the  license  to  the  county  in  which  it  is  proct 
Meek,  111-41.     [See  §§8237-8. 

An  indictment  charging  a  defendant  with  practicing  medicine  without  a 
der  this  statute  is  sufficient  to  withstand  a  motion  to  quash  if  it  states  thi 
the  language  of  the  statute  or  in  terms  substantially  equivalent  thereto,  an 
on  such  an  indictment  the  burden  rests  on  defendant  to  prove  that  he  1 
censed  to  practice*  Benham  v.  State,  116-114. 
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Chapter  84. 
THE  MILITIA. 


SBC. 

8239.  Sedentary  militia. 

8240.  Active  militia. 

8241.  Military  fund. 
8349.  Disbursement  of. 
8243.  Appropriation,  annual. 
8344.  Title  —  Enlistment  —  Oath. 

8245.  Company  —  Battalion. 

8246.  Field  officers. 

8247.  Regimental  staff. 

8248.  Non  commissioned  staff. 

8249.  Volunteer  companies  —  Enlistment. 
825a  Arms  and  equipments. 

8251.  Indemnity  bonds. 

8252.  Military  stores,  non  return. 

8253.  Elections,  place  of. 

8254.  Officers'  oath. 

8255.  Musicians  —  Band . 


SBC 

8256. 

22SZ* 
8258. 

8259. 

8260. 

8261. 

8262. 

8263. 

8264. 

8265. 

8266. 

8267. 

8268. 

8269. 

8270. 

8371. 

8272. 


Uniform. 

Pay  —  Subsistence. 

Instruction,  system  of. 

Parades  —  Drill. 

Constitution  and  by-laws. 

Fines  etc.,  disposal  of. 

Regimental  fund. 

Courts  martial. 

Fines  by  —  Payment  of. 

Fines,  collection  of. 

Payment  over,  by  courts. 

Ranking  officers  of  same  grade. 

Text  books. 

Enlistment,  term  —  Discharge. 

Report  to  governor. 

Repealing  clause. 

Emergency. 


An  Act  to  amend  sections  2, 3,  5,  6, 7, 8,  9,  xo,  11,  12, 14,  18,  «o,  22,  23,  26,  27,  30,  33, 34,  36,  42,  51,  54,  58, 
67,  73,  74,  85,  86,  95,  97  and  98  and  to  repeal  sections  13,  16,  19,  ax,  24,  25,  29,  31,  37,  38,  59, 53,  55,  68, 
69  and  96  of  an  act  entitled  f*  An  act  for  the  organization  and  regulation  of  the  Indiana  militia,  pre- 
scribing penalties  for  violation  of  said  regulations,  providing  for  the  election  and  appointment  of 
officers,  defining  the  duties  of  military  and  ci 
thereof;  providii 

ing  appropriatioi --..-■  .     .         ,.  ,     ,  .. 

ject,  saving  certain  acts  therein  named  and  declaring  an  emergency  for  the  immediate  taking  effect 
thereof,"  approved  May  11,  1861;  the  sections  herein  amended  being  sections  5357,  5358,  5360,  5361, 


5408,  5410,  5423,  w»4  « 

March  8,  1889;  S.,  1889,  p.  325. 

8239.  [5357]  Sedentary  militia.  Sec  i.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Indiana,  That  section  two,  being  section  5357,  R- 
S.,  1881,  shall  be  and  is  hereby  amended  to  read  as  follows:  Section  2. 
The  sedentary  militia  shall  consist  of  all  male  persons  subject  to  bear  arms 
under  the  constitution  of  Indiana,  who  do  not  belong  to  the  active  militia. 

8240.  [5358]  Active  militia— Jury  duty,  exemption.  §  2.  That 
said  section  three,  being  section  5358,  R.  S.,  1881,  shall  be  and  is  hereby 
amended  to  read  as  follows :  Section  3.  The  active  militia  shall  consist  of 
all  able  bodied  male  persons  between  the  ages  of  eighteen  and  forty-five 
years,  who  shall  be  enrolled  members  of  armed  and  uniformed  companies, 
duly  organized  and  mustered  into  the  service  of  the  state  according  to  the 
provisions  of  this  act:  Provided,  that  no  more  than  forty-eight  companies 
of  fifty  privates  each  shall  be  organized,  except  when  the  governor  shall, 
by  proclamation,  declare  for  any  given  period  an  emergency  exists  to  repel 
invasion,  suppress  insurrection,  or  provide  for  the  public  defense.  Every 
officer  and  member  of  the  active  militia  shall  be  exempt  from  service  on  any 
jury  in  any  court  in  this  state;  and,  in  case  of  an  officer,  his  commission, 
and  of  a  member,  a  certificate  of  his  commanding  officer  shall  be  sufficient 
evidence  that  he  is  so  exempt. 

8241.  [5360]  Military  fund.  §  3.  That  said  section  five,  being  section 
5360,  R.  S.,  1 881,  shall  be  and  is  hereby  amended  to  read  as  follows:  Sec- 
tion 5 .  The  military  fund  shall  remain  in  the  state  treasury  and  shall  be 
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drawn,  on  the  warrant  of  the  governor,  for  such  expenses  as  may  accrue  un- 
der this  law,  and  to  pay  the  expenses  of  all  encampments  ordered  or  ap-  m 
proved  by  the  governor,  inspections,  courts  martial,  boards  of  inquiry,  ex- 
amination and  survey. 

8242.  [5361]  Military  fund,  disbursement  of  —  Uniforms  —  Ar- 
mory. §  4.  That  said  section  6,  being  section  5361,  R.  S.,  1881,  shall  be 
and  is  hereby  amended  to  read  as  follows:  Section  6.  The  governor  shall 
have  the  authority,  by  general  order,  to  provide  for  the  disbursement  of 
the  military  fund  for  the  proper  organization  of  the  militia,  and  the  pro- 
motion of  its  discipline,  instruction  and  military  efficiency,  to  prescribe  a 
uniform  for  the  same,  totappoint  boards  of  examination,  inquiry  and  sur- 
vey, to  provide  for  the  collection  of  any  fine,  penalty  or  forfeiture  due  from 
any  officer  or  member  of  the  legion  out  of  any  payment  to  be  made  to  such 
officer  or  member  of  the  state  militia,  and  to  Ax  and  pay  an  allowance  to 
each  person  of  the  active  militia  for  a  uniform,  not  exceeding  three  dollars 
and  fifty  cents  per  year,  to  be  paid  each  member  of  the  militia  out  of  the 
military  fund,  which  uniform  shall  be  the  property  of  the  state.  All  uni- 
forms for  the  use  of  the  militia  shall  be  made  up  from  the  material  furnished 
or  prescribed  by  the  state,  and  in  the  uniform  pattern  and  style  adopted  as 
the  uniform  of  the  Indiana  Legion.  Each  company  of  the  Indiana  Legion 
shall  be  allowed  ten  dollars  per  month  for  armory  rent,  to  be  paid  out  of 
the  military  fund,  to  be  certified  by  the  company  commander,  approved  and 
paid  as  other  similar  claims  are  paid. 

8243.  [5362]  Appropriation,  annual.  §  5.  That  said  section  7, 
being  section  5362,  R.  S.,  1881,  shall  be  and  is  hereby  amended  to  read  as 
follows  :  Section  7.  There  is  hereby  and  shall  be  appropriated,  annually, 
on  the  first  day  of  January,  out  of  the  revenue  of  the  state  not  otherwise 
appropriated  by  law,  the  sum  of  thirty-seven  thousand  dollars,  which  shall 
be  set  apart  and  constitute  a  fund  for  military  purposes.  The  appropria- 
tion for  the  year  1880  shall  be  set  apart  on  April  1,  next. 

8244.  [5363]  Title  — Who  admitted— Enlistment  oath.  §  6. 
That  said  section  8,  being  section  5363,  R.  S.,  1881,  shall  be  and  is  hereby 
amended  to  read  as  follows:  Section  8.  The  active  militia  shall  be  styled 
the  Indiana  Legion.  Every  able  bodied  male  citizen  or  male  resident  of 
the  state,  over  eighteen  years  of  age  and  under  forty-five,  may  be  admitted 
into  its  organization,  who  shall  voluntarily  take  and  subscribe  the  following 
oath,  administered  by  the  mustering  officer,  who  is  hereby  vested  with 
power  and  authority  so  to  do:  "I  solemnly  swear  (or  affirm)  that  I  will 
honestly  and  faithfully  serve  the  state  of  Indiana  against  all  her  enemies  or 
opposers,  and  that  I  will  do  my  utmost  to  support  the  constitution  and 
laws  of  the  United  States  and  of  the  state  of  Indiana  against  all  violence 
of  whatever  kind  or  description;  and  I  further  swear  (or  affirm)  that  I 
will  well  and  truly  execute  and  obey  the  legal  orders  of  all  officers  legally 
placed  over  me  when  on  duty;  so  help  me  God; "  or  under  the  pains  and 
penalties  of  perjury,  as  the  case  may  be. 

8245*  [5364J  Company,  how  constituted  —  Battalion.  §  7. 
That  said  section  9,  being  section  5364,  R.  S.,  1881,  shall  be  and  is  hereby 
amended  to  read  as  follows:  Section  9.  A  company  shall  consist  of  a  cap- 
tain, a  first  lieutenant,  a  second  lieutenant  and  a  first  sergeant,  to  be  elected 
by  the  company;  four  sergeants  and  four  corporals,  to  be  appointed  by 
the  captain;  a  company  clerk,  who  shall  be  elected  by  the  company  coun- 
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cil  of  administration,  and  not  less  than  thirty-two  nor  more  than  fifty  pri- 
vates; the  captain  may  appoint  lance  sergeants  and  lance  corporals  when 
there  may  be  a  necessity  for  a  greater  number  of  non  commissioned  officers. 
Four  companies  shall  constitute  a  battalion  ;  three  battalions  shall  consti- 
tute a  regiment ;  three  regiments  shall  constitute  a  brigade.  But  the 
above  organization,  directed  for  the  legion,  with  the  exception  of  the  com- 
pany organization,  may  be  modified  by  the  governor  according  to  the  con- 
veniences and  the  necessities  of  the  service. 

8246.  [5365]  Field  officers— Appointment  — Term.  §8.  That 
said  section  10,  being  section  5365,  R.  S.,  1881,  shall  be  and  is  hereby 
amended  to  read  as  follows:  Section  10.  A  colc^iel,  lieutenant  colonel  and 
major  shall  be  appointed  by  the  governor  for  each  regiment,  and  a  major 
for  each  battalion,  who  shall  be  commissioned  for  four  years. 

8247.  [5366]  Regimental  staff.  §9.  That  said  section  11,  being 
section  5366,  R.  S.,  188 1,  shall  be  and  is  hereby  amended  to  read  as  follows  : 
Section  11.  The  regimental  staff  shall  consist  of  a  surgeon,  with  the  rank 
of  major,  an  assistant  surgeon,  with  the  rank  of  captain,  an  adjutant  and 
a  quartermaster,  each  with  the  rank  of  first  lieutenant,  to  be  commissioned 
by  the  governor. 

8248.  [5367]  Non  commissioned  staff.  §  10.  That  said  section  12, 
being  section  5367,  R.  S.,  1881,  shall  be,  and  is  hereby,  amended  to  read 
as  follows:  Section  12.  The  non  commissioned  staff  shall  consist  of  a  ser- 
geant major,  a  quartermaster  sergeant,  a  commissary  sergeant,  a  hospital 
steward  and  color  sergeant,  who  shall  be  appointed  by  the  colonel. 

8249.  [5369]  Volunteer  companies,  now  formed  —  Elections  — 
Muster.  §  11.  That  said  section  14,  being  section  5369,  R.  S.,  1881,  shall 
be,  and  is  hereby,  amended  to  read  as  follows:  Section  14.  Whenever  an 
association  of  individuals  shall  desire  to  volunteer  as  a  company  in  the 
legion,  a  list  of  members,  not  less  than  forty-six,  shall  be  forwarded  to  the 
adjutant  general,  who,  when  satisfied  that  the  members  are  loyal  to  the 
state  and  to  the  United  States,  and  are  legally  qualified,  shall  issue  an  order 
for  the  election  of  officers,  specifying  the  time  and  place  of  holding  such 
election,  and  designate  an  officer  to  preside  at  such  election  and  to  muster 
the  company  into  the  state  service.  No  officer  shall  be  considered  elected 
unless  he  receive  a  majority  of  all  the  votes  cast,  which,  in  all  cases,  shall 
be  by  ballot,  and  no  primary  election  shall  be  valid,  unless  by  two- thirds 
of  the  company  vote.  After  the  election  of  the  officers  authorized  by  this 
act,  the  officer  presiding  at  the  election,  shall  proceed  to  muster  the  com- 
pany into  the  legion  by  causing  every  member  to  take,  in  his  presence,  the 
oath  of  allegiance  hereinbefore  prescribed.  This  having  been  done,  the 
mustering  officer  shall  make  a  certified  statement  of  the  fact,  and  of  the 
result  of  the  election,  through  the  proper  channels  of  correspondence  to 
the  adjutant  general,  who  shall  cause  the  commissions  to  be  forwarded  to 
the  officers  elected. 

8250.  [5373]  Arms  and  equipments— Distribution  of.  §12.  That 
said  section  18,  being  section  5373,  R.  S.,  1881,  shall  be  and  is  hereby 
amended  to  read  as  follows:  Section  18.  The  commanding  officer  of  every 
company  of  the  legion  shall  make  a  requisition  on  the  quartermaster  gen- 
eral for  such  supply  of  arms  and  equipments  as  may  be  necessary  for  his 
company.  This  requisition,  accompanied  by  the  commanding  officer's  re- 
ceipt to  the  quartermaster  general,  shall  be  forwarded  to  the  governor. 
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Should  the  governor  approve  he  shall  give  an  order  on  the  back  of  the 
requisition  directing  the  quartermaster  general  to  make  the  issue.  The 
arms  having  been  issued,  the  quartermaster  general  will  file  the  receipts  and 
requisition  as  vouchers  to  accompany  his  annual  return  to  the  governor. 

0251.  [5375]  Indemnity  bonds.  §  13.  That  said  section  20,  being 
section  5375,  R.  S.,  188 1,  shall  be  and  is  hereby  amended  to  read  as  fo£ 
lows:  Section  20.  The  officers  and  members  of  all  such  companies  of  the 
Indiana  Legion  shall  file  with  the  quarter  mastergeneral  such  bonds  and 
surety  as  such  quartermaster  general  may  deem  requisite  to  secure  the  state 
from  loss,  on  account  of  the  loss,  misapplication  or  wilful  damage  of  such 
arms,  equipments,  or  other  stores.  Such  bond  shall  be  approved  by  the 
auditor  of  the  county,  who  shall  certify  that  the  bondsmen  are  reputable 
citizens  and  freeholders  of  the  county  in  which  the  company  is  located,  and 
to  the  best  of  his  knowledge  sufficient  security  on  said  bond.  Such  bond 
shall  be  payable  to  the  state  of  Indiana. 

8252.  [5377]  Failure  to  return  military  stores  — Damages. 
§  14.  That  said  section  22,  being  section  5377,  R.  S.,  1881,  shall  be,  and 
is  hereby,  amended  to  read  as  follows:  Section  22.  Whenever  it  shall  appear 
that  a  company  has  failed  to  return  said  issues,  or  any  part  thereof,  on  the 
demand  of  the  governor,  or  that  any  arms  or  other  issues  have  been  dam- 
aged beyond  the  injury  resulting  from  the  necessary  use  of  such  articles 
issued,  or  that  a  deficiency  at  any  time  exists  in  the  number  or  quantity  of 
such  arms  or  military  stores,  then  the  value  of  such  missing  arms  and  stores, 
and  the  amount  of  such  unnecessary  damage,  shall  be  determined  by  a 
board  of  survey,  and,  upon  the  approval  of  the  governor,  such  amount  shall 
be  collected  by  law  in  the  name  of  the  state  of  Indiana,  and  paid  in  to  the 
military  fund  thereof ;  and  it  is  hereby  made  the  duty  of  the  prosecuting 
attorney  of  each  judicial  circuit  to  bring  such  suit  in  the  name  of  the  state 
of  Indiana,  and  to  cause  the  amounts  so  collected  to  be  paid  in  to  the  mili- 
tary fund  of  the  state  of  Indiana. 

8253.  [5378}  Elections,  place  of.  §  15.  That  said  section  23,  being 
section  5378,  R.  S.,  1881,  shall  be,  and  is  hereby,  amended  to  read  as  fol- 
lows :  Section  23.  Unless  otherwise  ordered,  all  elections  shall  be  held  at 
the  armory  or  other  ordinary  place  of  meeting  of  the  company, 

8254.  [5381]  Oath  of  Officers.  §  16.  That  said  section  26,  being  sec- 
tion 5381,  R.  S.,  1 88 1,  shall  be,  and  is  hereby,  amended  to  read  as  follows  : 
Section  26.  Every  officer,  on  receiving  his  commission,  shall  take  the  oath 
of  office  prescribed  in  the  constitution,  and  in  addition  thereto,  the  fol- 
lowing : 

Ana  I  do  further  swear  [or  affirm],  that  I  will  honestly  and  faithfully  serve  the  state  of 
Indiana  against  all  her  enemies  and  opposers,  and  obey  the  legal  orders  of  all  officers  placed 
over  me.  So  help  me  God  [or  under  the  pains  and  penalties  of  perjury,  as  the  case  may 
be].  A  copy  of  which  oath,  properly  attested,  shall  be  filed  in  the  office  of  the  adju- 
tant general. 

*  8255.  [5382]  Musicians — Band.  §  17.  That  said  section  27,  being 
section  5382,  R.  S.,  1881,  shall  be,  and  is  hereby,  amended  to  read  as  follows : 
Section  27.  There  may  be  raised  for  each  company,  by  the  voluntary  en- 
gagement of  such  persons,  musicians,  and  for  each  regiment  a  band  com- 
posed of  not  more  than  twenty-four  musicians,  which  shall  be  under  the 
command  of  the  adjutant-  The  colonel  may  appoint  a  leader,  drum  major, 
and  a  principal  musician,  who  shall  rank  as  sergeants.  The  musicians  and 
members  of  the  band  shall  be  subject  to  the  requirements  of  this  act. 
87 


Digitized  by  VjOOQIC 


8256-8261  §§  The  Militia.  690 

8256.  [5385]  Uniform  prescribed.  §  18.  That  said  section  30,  be- 
ing section  5385,  R.  S.,  1881,  shall  be,  and  is  hereby,  amended  to  read  as 
follows:  Section  30.  Every  company,  battalion  or  regiment  of  the  active 
militia,  shall  wear  the  prescribed  uniform,  and  no  uniform  which  is  not  thus 
approved  shall  be  worn  when  on  duty,  unless  the  governor  shall  otherwise 
direct.  The  uniform  of  all  general  officers  and  their  staff,  and  of  all  other 
officers,  shall  be  similar  to  that  of  corresponding  grades  and  corps  in  the 
United  States  army,  but  with  modifications  adapting  it  to  state  troops. 

8257.  [5388]  Pay  — Subsistence.  §  19.  That  said  section  33,  being 
section  5388,  R.  S.,  1881,  shall  be  and  is  hereby  amended  to  read  as  fol- 
lows: Section  ^^.  Whenever  any  portion  of  the  militia  shall  be  called  into 
the  service  of  the  state  by  the  governor  in  time  of  war,  invasion,  insurrec- 
tion or  public  danger,  each  enlisted  man  and  non  commissioned  officer 
shall  be  entitled  to  one  dollar  and  fifty  cents  per  day  and  subsistence,  and 
each  officer  shall  be  entitled  to  pay  at  the  same  rates,  in  every  respect,  as 
the  corresponding  grades  may  at  the  time  be  entitled  to  in  the  United 
States  army.  When  any  regiment  or  the  entire  militia  of  the  state  shall 
be  ordered  into  camp  by  the  governor,  or  with  his  approval,  each  officer 
and  enlisted  man  shall  be  entitled  to  one  dollar  and  subsistence  for  each 
day  in  camp:  Provided)  that  no  such  encampment  shall  continue  longer 
than  one  week,  or  be  held  oftener  than  once  a  year. 

8258.  [5389]  Instruction  —  System  ot—  Dismissal  of  officer, 
when.  §  20.  That  said  section  34,  being  section  5389,  R.  S.,  1881,  shall 
be  and  is  hereby  amended  to  read'  as  follows:  Section  34.  The  system  of 
instruction  of  the  Indiana  Legion  shall  be  the  same  as  prescribed  by  the 
same  class  of  troops  in  the  United  States  army.  All  other  systems  are  for- 
bidden, and  every  officer  who  fails  to  qualify  himself  within  a  reasonable 
time  for  the  duties  of  his  position  as  an  instructor  of  those  under  his  com- 
mand shall  be  dismissed  for  incapacity. 

8259.  [5391J  Parades  —  Company  drill.  §21.  That  said  section 
36,  being  section  5391,  R.  S.,  1881,  shall  be  and  is  hereby  amended  to  read 
as  follows:  Section  36.  Commanders  of  companies  shall  cause  their  com- 
panies to  parade  not  less  than  four  times  in  each  year.  They  shall,  in  ad- 
dition thereto,  order  such  company  drills  as  may  be  proper,  which  shall  not 
be  less  than  twenty-four  drills  per  annum. 

8260.  [5397]  Constitution  and  by-laws.  §22.  That  said  section  42, 
being  section  5397,  R-  S.,  1881,  shall  be  and  is  hereby  amended  to  read  as 
follows:  Section  42.  Each  company  and  regiment  shall  adopt  a  constitution 
and  by-laws  for  its  own  government,  and  provide  for  the  assessment  of 
fines  and  forfeitures  for  non  attendance  at  drills,  parades  and  encamp- 
ments, not  inconsistent  with  this  act,  which  shall  be  obligatory  on  its  own 
members,  after  the  same  shall  have  been  approved  by  the  governor,  and  the 
fines  assessed  under  the  said  constitution  and  by-laws  may  be  collected  be- 
fore a  justice  of  the  peace,  as  provided  in  cases  of  court  martial. 

8261.  [5406]  Fines  etc.,  disposal  of— Company  fund.  §23. 
That  said  section  51,  being  section  5406,  R.  S.,  1881,  shall  be  and  is  hereby 
amended  to  read  as  follows:  Section  51.  All  fines  and  forfeitures  collected 
under  the  by-laws  shall  go  to  and  constitute  a  part  of  the  company  funds 
of  the  respective  companies;  and  such  funds  shall  be  expended  only  for 
objects  connected  strictly  with  the  promotion  of  the  discipline,  instruction 
and  military  efficiency  of  the  company  to  which  the  fund  appertains;  the 
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purchase  of  camp  equipage,  and  of  subsistence,  when  the  latter  may  be 
needed  in  periods  of  company  instruction  and  encampment,  and  the  hiring 
of  transportation  and  music  on  such  occasions,  will  be  legitimate  objects  of 
expenditure  of  company  funds;  but  no  expenditure  will  be  made  except  on 
warrants  drawn  by  the  commander,  based  on  specific  resolves  of  the  coun- 
cil of  administration.  The  company  clerk  shall  receive  and  disburse  all 
moneys  belonging  to  the  company  fund.  He  shall  render  an  account  of 
the  company  fund  to  the  company  commander  on  the  last  day  of  April  and 
October  of  each  year.  He  shall  not  be  excused  from  his  ordinary  company 
duties  by  reason  of  performing  the  duties  of  company  treasurer. 

8262.  [5409]  Regimental  fund  —  Fines  etc.  —  Expenditures. 
§  24.  That  section  54,  being  section  5409,  R.  S.,  1881,  shall  be  and  is  hereby 
amended  to  read  as  follows:  Section  54.  All  the  fines  and  forfeitures  col- 
lected under  the  regimental  by-laws  shall  go  to  and  constitute  a  part  of  the 
regimental  funds  of  the  respective  regiments,  and  such  funds  shall  only  be 
expended  for  purposes  connected  strictly  with  the  promotion  of  the  dis- 
cipline, military  efficiency  and  instruction  of  the  regiment  to  which  the  fund 
may  appertain.  The  purchase  of  camp  equipage  and  the  regimental  color, 
which  shall  be  of  the  pattern  prescribed  by  the  governor,  the  procuring  of 
subsistence  during  periods  of  regimental  instruction  and  encampment,  and 
the  hiring  of  transportation  and  music  on  such  occasions,  will  constitute 
the  legitimate  objects  of  expenditure  of  a  regimental  fund.  But  no  ex- 
penditure will  be  made  except  on  warrants  drawn  by  the  regimental  com- 
mander, based  on  specific  resolves  of  the  council  of  administration.  Every 
regimental  quartermaster  shall  receive  and  disburse  all  moneys  belonging 
to  the  fund  of  his  regiment,  and  shall  render  an  account  of  his  fund  to  the 
regimental  commander  on  the  last  day  of  April  and  October  of  each  year. 
Performing  the  duty  assigned  in  this  section  shall  not  excuse  a  regimental 
quartermaster  from  the  performance  of  any  other  duty  that  may  appertain 
to  his  office. 

8263.  [5413]  Courts  martial  — Company— Regimental.  §  25, 
That  section  58,  being  section  5413,  R.  S.,  1881,  shall  be  and  is  hereby 
amended  to  read  as  follows:  Section  58.  Company  courts  martial  may  be 
ordered  by  the  regimental  commander  upon  recommendation  of  the  com- 
manding officers  of  the  company.  Such  courts  shall  consist  of  three  mem- 
bers and  a  recorder,  who  shall  be  the  judge  advocate,  or,  unless  otherwise 
provided,  may  be  the  company  clerk.  At  least  one  member  shall  be  a 
commissioned  officer,  but  the  remaining  members  may  be  taken  from  the 
sergeants.  The  authority  of  the  company  courts  martial  shall  extend  only 
to  breaches  of  discipline  in  the  administration  of  the  company,  both  under 
the  requirements  of  the  general  service  and  the  company  by-laws  on  the 
part  of  the  non  commissioned  officers,  the  musicians  and  the  rank  and  file 
of  the  company  for  which  said  court  may  have  been  appointed.  They 
may  inflict  fines  not  to  exceed  ten  dollars,  reduce  non  commissioned  offi- 
cers to  the  ranks,  and  expel  a  member.  Second,  regimental  commanders 
shall  have  power  to  appoint  courts  martial  for  their  respective  regiments. 
Regimental  courts  martial  shall  consist  of  not  more  than  seven  nor  less 
than  three  commissioned  officers  and  a  judge  advocate.  They  shall  take 
cognizance  of  all  violations  of  the  general  regulations  and  orders  for  the 
government  of  the  military  forces  of  the  state,  of  all  breaches  of  discipline 
and  good  order,  and  of  all  infractions  of  the  regimental  by-laws  committed 
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by  the  non  commissioned  officers,  the  musicians,  or  the  rank  and  file  of 
their  respective  regiments.  They  shall  have  power  to  impose  fines  not  to 
exceed  thirty  dollars,  to  expel  musicians  and  the  rank  and  file  from  their 
companies,  to  reduce  non  commissioned  officers  to  the  ranks  and  to  expel 
them  from  the  service.  Third,  the  adjutant  general  shall  have  power  to 
appoint  general  courts  martial.  General  courts  martial  shall  consist  of 
not  more  than  thirteen  nor  less  than  five  commissioned  officers  and  a 
judge  advocate.  They  shall  take  cognizance  of  all  breaches  of  discipline 
and  good  order,  and  of  all  violations  of  the  general  regulations  and  orders 
for  the  government  of  the  military  forces  of  the  state  committed  by  the  offi- 
cers, the  non  commissioned  officers,  the  musicians,  or  the  rank  and  file  of  the 
command  for  which  the  court  may  be  appointed.  They  shall  have  power 
to  impose  fines  not  to  exceed  fifty  dollars,  to  expel  musicians  and  the  rank 
and  file  from  their  companies,  to  reduce  non  commissioned  officers  to  the 
ranks  and  expel  them  from  service,  to  suspend  officers  from  rank  and  com- 
mand and  cashier  them;  but  no  sentence  of  a  general  court  martial  cashier- 
ing an  officer  shall  be  carried  into  effect  until  it  shall  have  been  approved 
by  the  governor,  and  only  general  courts  martial  shall  have  power  to  take 
cognizance  of  capital  cases. 

8264.  [5422]  Court  martial  fines—  Payment  of.  §  26.  That  said 
section  67,  being  section  5422,  R.  S.,  1881,  shall  be  and  is  hereby  amended 
to  read  as  follows :  Section  67.  It  shall  be  the  duty  of  the  quartermaster 
or  ministerial  officer  acting  at  a  court  martial  to  receive  from  the  proper 
collecting  officer  such  moneys  or  fines  as  maybe  collected,  in  pursuance  of 
the  judgments  of  such  court  martial,  giving  his  receipt  to  pay  the  same  as 
hereinbefore  prescribed. 

8265.  [5428]  Fines,  collection  of— Procedure.  §27.  That  said 
section  73,  being  section  5428,  R.  S.,  1881,  shall  be  and  is  hereby  amended 
to  read  as  follows:  Section  73.  All  fines,  penalties  and  forfeitures  inflicted 
by  legally  constituted  courts  martial  shall  be  collected  by  law  in  the  name 
of  the  state  of  Indiana  for  the  use  of  the  general  military  fund,  and  a  certi- 
fied copy  of  the  finding  and  sentence  of  the  court  martial,  filed  in  any  court 
of  competent  jurisdiction,  praying  relief,  and  signed  by  an  attorney,  shall 
be  sufficient  complaint.  The  proceedings  for  the  recovery  of  any  fine,  pen- 
alty or  forfeiture,  so  inflicted,  shall  be,  in  all  respects,  like  proceedings  un- 
der the  statute  to  recover  an  ordinary  debt.  It  shall  be  the  duty  of  the 
judge  advocate  to  institute  the  proceedings,  or  cause  it  to  be  instituted;  and 
a  copy  of  the  finding  of  such  court  martial,  certified  by  the  presiding  offi- 
cer, shall  be  prima  facie  evidence  of  the  facts  therein  contained.  Any  fine 
due  any  company  or  regiment  shall  be  collected  by  suit  in  the  name  of  the 
state  of  Indiana,  for  the  use  of  such  company  or  regiment,  and  a  duly  certified 
copy  of  the  section  of  the  constitution  or  by  laws  authorizing  any  fine,  and 
so  much  of  the  record  of  the  proceedings  of  the  company  showing  the  assess- 
ment of  said  fine,  shall  be  a  sufficient  complaint.  Any  judgment  authorized 
by  this  section  shall  be  enforced  without  relief  or  exemption,  and  no  stay 
allowed. 

8266.  [5429]  Fines,  courts  pay  over.  §  28.  That  said  section  74, 
being  section  5429,  R.  S.,  1881,  shall  be  and  is  hereby  amended  to  read  as 
follows:  Section  74.  All  fines,  penalties  and  forfeitures  shall  be  paid  over 
by  the  court  to  the  officer  designated  in  his  orders  for  the  general  military 
fund. 
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8267.  [5440]  Rank  of  officers  of  same  grade.  §  29.  That  said  sec- 
tion 85,  being  section  5440,  R.  S.,  1881,  shall  be  and  is  hereby  amended  to 
read  as  follows:  Section  85.  When  officers  are  of  the  same  grade,  the  offi- 
cer holding  the  commission  of  the  oldest  date  shall  command ;  and  if  an 
officer  has  served  continuously  in  the  same  grade  for  more  than  one  term 
by  re-election  or  re-appointment,  he  will  take  rank  from  the  date  of  his  first 
commission  in  that  grade,  and  if  the  commissions  should  be  of  the  same  date, 
seniority  shall  be  determined  by  previous  service. 

8268.  [5441]  Textbooks.  §30.  That  said  section  86,  being  section 
5441,  R.  S.,  1 88 1,  shall  be  and  is  hereby  amended  to  read  as  follows:  Sec- 
tion 86.  The  adjutant  general  shall  furnish  every  military  company,  upon 
the  commissioning  of  its  officers,  with  four  copies  of  Upton's  tactics,  and  the 
U.  S.  Army  Regulations  and  Treatise  on  Military  Law  and  Courts  Martial; 
also  with  copies  of  this  act;  which  books  shall  be  distributed  as  the  prop- 
erty of  the  state,  under  proper  regulations:  Provided,  the  governor  may, 
by  general  order,  change  the  system  of  tactics  to  conform  to  that  used  in 
the  U.  S.  regular  army. 

8269.  [5451]  Enlistment,  term  of  —  Discharge.  §31.  That  said 
section  95,  being  section  5451,  R.  S.,  1881,  shall  be  and  is  hereby  amended 
to  read  as  follows:  Section  95.  All  enlistments  in  the  active  militia  shall 
be  for  the  term  of  three  years,  and  no  company  shall  continue  in  the  ac- 
tive militia  for  a  longer  period  than  three  years  from  the  day  the  same  was 
mustered  into  the  service  of  the  state,  unless  re-enlisted  for  another  period 
of  three  years.  No  enlisted  men  shall  be  discharged  before  the  expiration 
of  the  said  term  of  three  years,  except  by  order  of  the  governor.  All 
company  officers  shall  be  commissioned  by  the  governor  for  a  term  of 
three  years,  subject  to  the  pleasure  of  the  governor. 

8270.  [5453]  Report  to  governor.  §  32.  That  said  section  97,  be- 
ing section  5453,  Revised  Statutes,  1881,  shall  be  and  is  hereby  amended 
to  read  as  follows:  Section  97.  The  adjutant  general  shall,  annually, 
within  one  month  after  the  close  of  the  fiscal  year,  report  to  the  governor 
the  amount  of  the  military  fund  drawn,  the  amount  expended  and  the  items 
of  expenditures,  and  in  such  report  shall  publish  copies  of  all  orders, 
general  or  special,  together  with  such  other  matter  as  may  be  deemed 
necessary  or  important  to  the  military  service.  All  officers  of  the  militia 
shall  make  such  reports  and  at  such  times  as  may  be  fixed  by  general 
orders. 

8271.  Repealing  clause.  §  33.  That  said  section  98  shall  be  and  is 
hereby  amended  to  read  as  follows :  Section  98.  All  laws  and  parts  of 
laws  heretofore  enacted  for  the  organization  or  regulation  of  the  militia  in 
conflict  with  the  provisions  of  this  act  as  amended  are  hereby  repealed. 

8272.  Emergency.  §  34.  An  emergency  exists  for  the  immediate 
taking  effect  of  this  act;  therefore,  the  same  shall  take  effect  and  be  in 
force  from  and  after  its  passage. 


Digitized  by  VjOCK?IC 


8273-8275  S§ 


Mines 


694 


Chapter  86. 
MINES. 


SEC. 

8273.  Mine  inspector — Office. 

8274.  Inspector  —  Appointment. 

8275.  Assistant  inspector. 

8276.  Residence  —  Qualifications. 

8277.  Duties— Reports. 

8278.  Salaries  —  Expenses. 

8279.  Repealing  clause. 

8280.  Emergency. 

8281.  Coal  scales  at  mines. 

8282.  Weighman  —  Inspection. 

8283.  Selection  of. 

8284.  Violation  of  ft  8281-2. 

8285.  Screens,  size — Description. 

8286.  Penal  clause. 

8287.  Timber  supply  — Props,  etc. 

8288.  Lamps  lighted. 

8289.  Cages,  covering  of. 

8290.  Signal  bell — Signals. 

8291.  Signal  card,  posting. 

8292.  Mine  boss,  inspections. 

8293.  Personal  injury. 

8294.  Accidents,  report  of. 

8295.  Report  not  made. 

8296.  Ventilation  — Inspection. 

8297.  Fire  damp  —  Inspector's  power. 

8298.  Air  currents. 

8299.  Mine  boss,  duties  of. 


SEC. 

8300. 
8301. 
8302. 
8303. 
8304. 
8305. 
8306. 
8307. 
8308. 
8309. 
8310. 

83 IX. 
8312. 
83«3- 
83M. 

8316. 
8317. 
8318. 
8319. 
8320. 

832  X. 

8322. 
8323- 
8324. 
8335. 
8326. 


Act  application  of 

Violation  of  act. 

Repealing  clause. 

Mine  scales. 

Weighman — Check  weighman. 

Check  weighman,  pay  of. 

Violation  of  sections. 

Weight  before  screening. 

Timber  supply. 

Violation,  |$  8307-08. 

8haf  ts  —  Lamps — Gates. 

Cages,  covering  of. 

Signals,  code  of. 

Code,  posting  of. 

Mining  boss,  duties  of. 

Injury  to  person  — Death. 

Loss  of  life  —  Investigation. 

Failure  to  report. 

Ventilation  —  Fire  boss. 

Air  currents. 

Airways  —  Doorways. 

Mining  boss. 

Prohibited  employment  of  persons. 

Speaking  tubes. 

Statute  —  Application  of. 

Repealing  clause. 

Penal  clause. 


An  Act  abolishing  the  office  of  mine  inspector  in  the  state  of  Indiana,  establishing  the  office  of  in* 
spector  of  mines,  providing  the  manner  of  appointment  to  such  office,  repealing  all  laws  and  parts 
of  laws  in  conflict  therewith  and  declaring  an  emergency.  [Passed,  notwithstanding  the  governor's 
veto,  and  in  force  March  4,  1891;  S.,  1891,  p.  73. 

8273.  Mine  inspector— Office  abolished  —  Inspector  of  mines, 
created.  Sec  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  In- 
diana, That  the  office  of  mine  inspector  is  hereby  abolished  and  the  office 
of  inspector  of  mines  is  hereby  created  and  established. 

8274.  Inspector— Appointment — Qualification  —  Certificate  of 
office.  §  2.  Within  thirty  days  after  this  act  shall  take  effect  the  state  ge- 
ologist shall  appoint  an  inspector  of  mines,  who  shall  hold  his  office  for 
two  years  and  until  his  successor  shall  be  appointed  and  qualified:  Pro- 
vided, however,  that  the  state  geologist  shall  require  all  applicants  for  such 
office  to  pass  an  examination  touching  their  qualifications  and  fitness  to 
discharge  the  duties  thereof  before  making  such  appointment.  And,  the 
state  geologist  is  hereby  empowered  to  make  such  rules  and  regulations  in 
conducting  such  examinations  as  in  his  judgment  will  test  the  competency 
and  fitness  of  such  applicants:  Provided,  further,  that  the  state  geologist 
shall  give  a  certificate  of  appointment  to  the  person  appointed,  which  cer- 
tificate shall  entitle  such  appointee,  when  qualified,  to  do  and  perform  all 
duties  of  his  office  as  inspector  of  mines.     [See  §  5473- 

8275.  Assistant  inspector— Examination— Certificate— Oath 
—  Bond  —  Duties.  §  3.  The  inspector  of  mines  shall  appoint  an  assistant 
who  shall  pass  such  examinations  touching  his  qualifications  for  such  posi- 
tion as  may  be  prescribed  by  such  inspector  of  mines.  Such  inspector  of 
mines  shall  execute  a  certificate  of  such  appointment  and  deliver  the  same 
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to  such  assistant,  who  shall  thereupon  qualify  by  executing  the  bond  and 
taking  the  oath  in  the  manner  and  form  provided  by  this  act,  and  when  so 
qualified,  such  assistant  is  authorized  and  empowered  to  draw  his  salary 
and  to  perform  all  the  duties  of  his  position  as  prescribed  by  this  act. 
Such  assistant  shall  be  subject  to  the  orders  and  directions  of  the  inspector 
of  mines,  and  in  pursuance  to  such  orders  and  direction  is  empowered  to 
do  any  and  all  acts  and  to  perform  all  the  duties  incumbent  upon  the  in- 
spector of  mines.  He  shall  make  detailed  and  itemized  reports,  as  often 
as  required,  to  the  inspector  of  mines,  of  the  work  performed  by  him  and 
shall  hold  his  office  subject  to  removal  at  any  time  by  such  inspector  of 
mines  for  cause. 

8276.  Residence  —  Practical  miners  — Non  interest  in  mine. 
§  4.  The  inspector  of  mines  and  his  assistant  shall  be  residents  of  the  state 
of  Indiana  for  five  years  immediately  preceding  their  appointment  to  office 
and  shall  be  practical  miners  of  at  least  ten  years'  experience  in  actual  min- 
ing, and  no  person  shall  be  eligible  to  hold  the  office  of  inspector  of  mines 
or  assistant  who  is  or  may  be  pecuniarily  interested  in  any  coal  mine  within 
this  state,  either  directly  or  indirectly.  The  inspector  of  mines  and  assist- 
ant, before  entering  upon  the  duties  of  their  office,  shall  execute  bonds 
payable  to  the  state  of  Indiana,  with  good  and  sufficient  surety,  in  the  sum 
of  one  thousand  dollars,  and  shall  take  and  subscribe  an  oath,  to  be  indorsed 
upon  the  back  of  each  bond,  for  the  faithful  performance  of  the  duties  of  the 
office,  which  bond  shall  be  approved  by  and  filed  with  the  secretary  of  state. 

8277.  Duties  — Annual  report.  §  5.  The  inspector  of  mines  and 
assistant  shall  perform  all  the  duties  now  required  by  law  to  be  performed 
by  the  mine  inspector.  And  such  inspector  of  mines  shall  make  an  annual 
report  to  the  state  geologist  of  all  matters  now  required  by  law  to  be  re- 
ported by  the  mine  inspector  to  the  governor,  which  report  shall  be  pub- 
lished with  the  report  of  the  state  geologist,  and  shall  in  every  respect  com- 
ply with  the  law  pertaining  to  the  inspection  of  mines. 

8278.  Salaries  —  Expenses.  §6.  The  inspector  of  mines  shall  re- 
ceive for  his  services  a  salary  of  fifteen  hundred  dollars  per  annum,  and 
such  assistant  shall  receive  for  his  services  a  salary  of  one  thousand  dollars 
per  annum,  payable  quarterly,  on  the  first  day  of  January,  April,  July  and 
October  each  year  out  of  any  money  in  the  state  treasury  not  otherwise  ap- 
propriated. An  allowance  of  three  hundred  dollars  per  annum  from  the 
appropriation,  payable  quarterly,  on  the  first  day  of  January,  April,  July 
and  October  each  year,  of  any  money  in  the  state  treasury,  not  otherwise 
appropriated,  shall  be  made  to  the  inspector  of  mines  for  the  necessary  ex- 
penses of  himself  and  assistant  in  the  testing  of  the  weights  and  measures, 
and  in  performing  such  other  duties  required  by  law. 

8279.  Repealing  clause.  §  7.  All  acts  and  parts  of  acts  inconsistent 
with  any  of  the  provisions  of  this  act  are  hereby  repealed,  to  the  extent  of 
such  inconsistency. 

8280.  Emergency.  §  8.  Whereas,  an  emergency  is  hereby  declared 
to  exist  for  the  immediate  taking  effect  of  this  act,  it  shall  therefore  take 
effect  and  be  in  force  from  and  after  its  passage. 

An  Act  to  provide  for  the  weighing  of  coal  at  the  mines,  to  provide  for  a  uniform  screen  for  screening 
coal,  to  provide  for  the  better  ventilation  of  coal  mines  and  to  provide  protection  to  workmen,  to 
provide  for  furnishing  timber,  props  and  caps  for  the  use  of  miners,  defining  certain  misdemeanors 
and  fixing  penalties  for  the  violation  thereof  and  repealing  all  laws  in  conflict  therewith.  [Approved 
March  zz,  Z889;  in  force  May  zo,  Z889;  S.,  z88o,  p.  445. 
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8281.  Coal,  scales  for  weighing  required  at  mines.  Sec.  i.  Be 
it  enacted  by  the  General  Assembly  of  t/ie  State  of  Indiana,  That  the  owner, 
agent  or  operator  of  every  coal  mine  in  this  state,  at  which  the  miners  are 
paid  by  weight  shall  provide  suitable  and  accurate  scales  of  standard 
manufacture  for  the  weighing  of  coal  which  shall  be  delivered  from  such 
mine. 

8282.  Weighman,  duties  of  —  Mine  inspector.  §  2.  That  at 
every  coal  mine  in  this  state  where  coal  is  mined  by  weight  it  shall  be  the 
duty  of  the  weighman  and  the  check  weighman  to  examine  and  balance 
said  scales  every  morning,  and  in  no  case  shall  any  coal  be  weighed  until 
such  scales  are  tested  and  found  correct:  Provided,  that  if  the  weighman 
and  check  weighman  should  disagree,  work  may  continue  until  the  mine 
inspector  can  be  present,  and  any  erroneous  weights  made  during  such  time 
shall  be  rectified.  When  differences  shall  arise  between  check  weighman 
and  weighman,  or  owners  or  agents  of  the  mine,  as  to  the  correctness  of  the 
scales,  the  same  shall  be  referred  to  the  mine  inspector,  whose  duty  it  shall 
be  to  regulate  the  same  at  once,  and  in  the  event  of  said  scales  proving  to 
be  correct,  then  the  party  or  parties  applying  for  the  testing  thereof  shall 
bear  all  costs,  but  if  not  correct  then  the  owners  or  agent  of  said  mine  shall 
pay  the  cost  and  charges  of  making  said  examination. 

8283.  Weighman,  selection  of.  §  3.  That  when  there  is  no  check 
weighman  at  a  mine,  a  committee  of  one  selected  by  the  miners  shall  be 
vested  with  the  same  rights  of  check  weighman  as  described  in  section  two 
(2)  of  this  act. 

8284.  Violation  of  §§  I,  2.  §  4.  Any  owner  or  agent  operating  a  coal 
mine  in  this  state  who  shall  fail  to  comply  with  the  provisions  of  sections 
1  and  2  of  this  act,  or  who  shall  obstruct  or  hinder  the  carrying  out  of 
any  of  its  requirements,  shall,  upon  conviction  thereof,  be  fined  not  mor$ 
than  two  hundred  dollars  ($200),  and  in  default  of  payment  he  shall  be  im- 
prisoned three  months  in  the  county  jail. 

8285.  Screens,  size  and  description.  §  5.  That  all  screens  used  in 
screening  of  block  coal  at  the  mines  in  this  state,  unless  otherwise  agreed 
upon  in  writing  between  the  operator  or  operators  of  any  mine  and  the 
miners  employed  in  such  mine  that  a  different  screen  other  than  the  screen 
provided  for  by  this  act,  may  be  used,  shall  not  be,  when  the  diamond  bar 
is  used,  more  than  one  inch  space  between  the  bars,  and  when  the  flat  bar 
is  used,  not  more  than  one  and  one-eighth  of  an  inch  between  the  bars. 
All  screens  used  in  screening  of  bituminous  coal  shall  not,  when  the  dia- 
mond bar  is  used,  be  more  than  one  and  one-fourth  inches  between  the 
bars,  and  when  the  flat  bar  is  used,  not  more  than  one  and  one-half  inches 
between  the  bars.  That  such  screens  shall  not  be  more  than  twelve  feet 
long  and  without  breaks,  and  not  more  than  five  (5)  feet  wide,  with  stays 
or  fastenings  crosswise  underneath  the  bars  not  more  than  three  feet  apart 
to  hold  the  bars  in  place. 

8286.  Penalty.  §  6.  Any  owner,  agent,  operator,  who  shall  violate  the 
provisions  of  section  5  of  this  act  shall,  upon  conviction  thereof,  be  fined 
not  more  than  five  hundred  dollars. 

8287.  Timber  supply  — Props  etc.  §  7.  That  the  owner,  operator 
or  agent  of  any  coal  mine  in  this  state  shall  keep  a  sufficient  supply  of  tim- 
ber at  the  mine,  and  the  owner,  operator  or  agent  shall  deliver  all  props, 
caps  and  timbers  (of  proper  length)  to  the  rooms  of  the  workmen  when 
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needed  and  required,  so  that  the  workmen  may  at  all  times  be  able  to  se- 
cure the  workings  from  coming  in. 

8288.  Lamps  lighted,  when.  §  8.  When  two  veins  of  coal  are  being 
mined  in  one  shaft,  two  reflecting  lamps  shall  be  kept  lighted  at  all  times 
when  said  mine  is  in  operation,  one  on  each  side  of  the  shaft,  not  more 
than  nine  feet  from  said  shaft  in  the  upper  vein. 

8289.  Cages,  covering  of.  8  9.  The  owner,  operator  or  agent  shall 
cover  the  cages  with  one-fourth  (i)  inch  boiler  plate,  so  as  to  keep  safe,  so 
far  as  possible,  persons  descending  in  to  and  ascending  out  of  such  shaft, 
and  no  person  shall  descend  any  shaft  when  coal  is  ascending  on  the  other 
cage. 

8290.  Signal  bell  and  signals,  prescribed.  §  10.  There  shall  be  a 
formality  of  signals  at  all  coal  shafts  in  this  state,  with  a  signal  bell  in  the 
bottom  of  each  shaft!  One  bell  shall  signify  to  hoist  coal  or  empty  cage, 
and  also  to  stop  either  when  in  motion.  Two  bells  shall  signify  that  men 
are  coming  up.  When  return  signal  is  received  from  the  engineer,  men 
will  get  in  the  cage  and  ring  one  bell  to  hoist.  Four  bells  shall  signify  to 
hoist  slowly,  implying  danger.  The  engineer's  signal  for  men  to  get  on  the 
cage  shall  be  one  bell. 

8291.  Signal  card  —  Posting  of.  §  11.  A  copy  of  section  ten  (10) 
of  this  act  shall  be  printed  and  conspicuously  posted  at  the  top  and  bot- 
tom of  the  shaft  and  in  the  engine  room,  by  the  owner,  operator  or  agent 
of  the  mine. 

8292.  Mine  boss,  examination  by.  §  12.  The  mining  boss  shall 
visit  and  examine  every  working  place  in  the  mine,  at  least,  every  alternate 
day  while  the  miners  of  such  place  are,  or  should  be,  at  work  and  shall 
examine  and  see  that  each  and  every  working  place  is  properly  secured  by 
props  or  timber,  and  that  safety  in  all  respects  is  assured,  and  that  no  per- 
son shall  be  permitted  in  an  unsafe  place,  unless  it  be  for  the  purpose  of 
making  it  safe.  He  shall  advise  that  a  sufficient  supply  of  props,  caps  and 
timber  are  always  on  hand  at  the  miner's  working  places.  He  shall  see, 
also,  that  all  loose  coal,  slate  and  rock  overhead  wherein  miners  have  to 
travel  to  and  from  their  work,  are  carefully  secured. 

8293.  Injury  —  Action  for.  §  13.  For  any  injury  to  persons  or  prop- 
erty occasioned  by  any  violation  of  this  act,  or  any  wilful  failure  to  com- 
ply with  any  of  its  provisions,  a  right  of  action  against  the  owner,  operator 
or  agent,  shall  accrue  to  the  party  injured  for  the  direct  injury  sustained 
thereby,  and  in  case  of  loss  of  life  by  reason  of  such  violation,  a  right  of 
action  shall  accrue  to  the  widow,  children  or  adopted  children,  or  to  par- 
ents or  parent,  or  to  any  other  person  or  persons  who  were  before  such  loss 
of  life  dependent  for  support  on  the  person  or  persons  so  killed,  for  like 
recovery  for  damages  for  the  injury  sustained  by  reason  of  such  loss  of  life 
or  lives. 

8294.  Accidents  — Report  of.  §  14.  Whenever  loss  of  life  shall  oc- 
cur by  reason  of  any  accident  whatsoever,  in  or  about  any  coal  mine,  it 
shall  be  the  duty  of  the  person  having  charge  of  such  coal  mine  to  report 
the  facts  thereof  without  delay  to  the  mine  inspector  and  the  said  mine  in- 
spector shall,  immediately,  go  to  the  scene  of  said  accident.  He  shall  in- 
vestigate and  ascertain  the  cause  of  such  loss  of  life  and  have  the  power 
to  compel  the  attendance  of  witnesses,  and  administer  oaths  or  affirmations 
to  them,  and  the  cost  of  such  investigation  shall  be  paid  by  the  county  in 
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which  the  loss  of  life  may  have  occurred,  in  the  same  manner  as  costs  of 
coroner's  inquests  are  now  paid.  The  inspector  shall  give  testimony  in 
any  suit  for  damages  for  the  violation  of  any  provisions  of  this  act 

8295.  Report  not  made  — Penalty.  §  15.  The  failure  of  the  person 
in  charge  of  any  coal  mine  in  which  loss  of  life  may  have  occurred  to  give 
notice  to  the  mine  inspector,  as  provided  in  section  14  of  this  act,  shall 
subject  such  person  to  a  fine  of  not  less  than  fifty  dollars  ($50)  nor  more 
than  one  hundred  dollars  ($100),  to  be  recovered  in  the  name  of  the  state 
of  Indiana,  before  any  justice  of  the  peace  of  such  county  wherein  the  loss 
of  life  may  have  occurred,  and  such  fine,  when  collected,  shall  be  paid  in  to 
the  county  treasury  for  the  use  of  the  county  in  which  any  such  loss  of  life 
may  have  occurred  and  in  default  of  payment  of  such  fine  he  shall  be  sen- 
tenced to  not  less  than  sixty  days  nor  more  than  ninety  days  in  the  county 
jail. 

8296.  Ventilation  of  mine  —  Inspection.  §  16.  That  the  owner, 
operator  or  agent  of  every  coal  mine,  whether  shaft,  slope  or  drift,  shall 
provide  and  maintain,  hereafter,  for  every  such  mine  ample  means  of  ven- 
tilation, affording  not  less  than  one  hundred  cubic  feet  per  minute  for  each 
and  every  person  employed  in  said  mine  and  as  much  more  as  the  circum- 
stances may  require,  which  shall  be  circulated  around  the  main  entries  and 
cross  entries,  and  working  places,  to  an  extent  that  will  render  harmless  all 
noxious  or  dangerous  gases  generated  there ;  and  every  place  where  fire 
damp  is  known  to  exist,  or  supposed  to  exist,  shall  be  carefully  examined 
by  the  fire  boss  immediately  before  each  shift  with  a  safety  lamp,  and  in 
making  said  examination  it  shall  be  the  duty  of  the  fire  boss  at  each  exami- 
nation to  leave  at  the  face  of  every  place  examined  evidence  of  his  pres- 
ence ;  and  it  shall  be  unlawful  for  any  miners  to  enter  any  mine  or  part  of 
a  mine  generating  fire  damp  until  it  has  been  examined  by  the  fire  boss,  as 
aforesaid,  and  reported  by  him  to  be  safe. 

8297.  Fire  damp  —  Search  for—  Power  of  Inspector.  §  17.  The 
currents  of  air  in  mines  shall  be  split,  so  as  to  give  a  separate  current  to 
at  least  every  one  hundred  persons  at  work,  and  the  mine  inspector  shall 
have  discretion  to  order  a  separate  current  for  a  smaller  number  of  men  if 
special  conditions  render  it  necessary".  Whenever  the  mine  inspector  shall 
find  men  working  without  sufficient  air,  or  under  any  unsafe  conditions,  he 
shall  first  give  to  [the]  operator  a  reasonable  notice  to  rectify  the  same,  and 
upon  his  refusal  to  do  so  may  himself  order  the  men  out  until  said  portions 
of  said  mines  shall  be  put  in  proper  condition. 

8298.  Air,  separate  currents.  §  18.  " Brakes  through"  or  air  ways 
shall  be  made  in  every  room  at  least  every  eighty  feet,  and  all  breaks 
through  or  air  ways,  except  those  last  made  near  the  working  places  of  the 
mine,  shall  be  closed  up  and  made  air  tight ;  the  doors  used  in  assisting 
or  directing  the  ventilation  of  the  mine  when  coal  is  being  hauled  through 
shall  be  opened  and  closed  by  persons  designated  to  do  the  same,  so  that 
the  driver  or  other  person  may  not  cause  the  doors  to  stand  open. 

8299.  Mine  boss,  duties  of.  §  19.  In  order  to  better  secure  the 
proper  ventilation  of  every  coal  mine  and  promote  the  health  and  safety 
of  the  persons  employed  therein,  the  owner,  operator  or  agent  shall  employ 
a  competent  mining  boss,  who  shall  be  an  experienced  coal  miner,  and 
shall  keep  a  careful  watch  over  the  ventilating  apparatus  and  the  air  ways, 
and  shall  see  that,  as  the  miners  advance  their  excavations,  all  loose  coal, 
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slate  and  rock  overhead  are  carefully  secured  against  falling  therein  or  on 
the  traveling  ways.  He  shall  measure  the  air  current  at  least  once  a  week 
at  the  inlet  and  outlet,  and  at  or  near  the  face  of  the  entries ;  he  shall  keep 
a  record  of  such  measurements,  which  shall  be  entered  in  a  book  kept  for 
that  purpose,  the  said  book  to  be  opened  for  the  inspection  of  the  mine 
inspector.  He  shall  also,  on  or  about  the  first  day  of  each  month,  mail  to 
the  inspector  a  true  copy  of  the  air  measurements  given,  stating  also  the 
number  of  persons  employed  in  or  about  said  mine,  the  mules  and  horses 
used,  and  the  number  of  days  worked  in  each  month.  Blanks  for  this 
purpose  shall  be  furnished  by  the  state  to  the  inspector  and  by  the  inspec- 
tor to  each  mine  boss. 

8300.  Act,  how  applied.  §  20.  The  provisions  of  this  act  shall 
apply  to  all  c6al  mines  in  this  state. 

8301.  Misdemeanor.  §  21.  The  neglect  or  refusal  to  perform  the 
duties  required  to  be  performed  by  any  section  of  this  act,  by  the  parties 
therein  required  to  perform  them,  or  the  violation  of  any  of  the  provisions 
or  requirements  hereof, .  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  upon  conviction,  be  punished  by  a  fine  not  less  than  twenty-five 
($25.00)  dollars  and  not  exceeding  two  hundred  ($200.00)  dollars,  at  the 
discretion  of  the  court. 

8302.  Repealing  clause.  §  22.  All  acts  or  parts  of  acts  conflicting 
with  this  act  are  hereby  repealed. 

An  Act  regulating  the  weighing  of  coal,  providing  for  the  safety  of  employes,  protecting  persons  and 
property  injured,  providing  for  the  proper  ventilation  of  mines,  prohibiting  boys  and  females  from 
working  in  mines,  conflicting  acts  repealed,  and  providing  penalties  for  violation.  [Approved 
March  a,  1891;  in  force  June  10,  1891;  S.,  1891,  p.  57. 

8303.  Mines  — Scales  for  weighing  coal  —  Standard  weights. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana^  That 
the  owner,  operator,  agent  or  lessees  of  any  coal  mine  in  the  state,  at  which 
the  miners  are  paid  by  weight,  shall  provide  suitable  and  accurate  scales 
of  standard  manufacture  for  the  weighing  of  coal,  which  shall  be  delivered 
from  such  mine,  and  such  owner,  operator,  agent  or  lessee  shall  be  required 
to  keep  United  States  standard  weights  to  test  said  scales. 

8304.  Weighman  and  check  weighman  —  Inspector  umpire  as 
to  differences.  §  2.  That  at  every  coal  mine  in  this  state  where  the  coal 
mined  is  paid  for  by  weight,  it  shall  be  the  duty  of  the  weighman  and  the 
check  weighman  to  examine  and  balance  said  scales  every  morning,  and  in 
no  case  shall  any  coal  be  weighed  until  such  scales  are  tested  by  the  United 
Stated  standard  weight  test  and  found  correct.  Said  weighman,  or  check 
weighman,  shall  accurately  weigh  and  record  a  correct  account  of  the 
amount  weighed  of  each  miner's  car  of  coal  delivered,  which  record  shall 
be  kept  open  at  all  reasonable  hours  for  the  inspection  of  all  miners  or 
others  pecuniarily  interested  in  the  product  of  such  mine  :  Provided^  that 
if  the  weighman  and  check  weighman  shall  disagree,  work  may  continue 
until  the  mine  inspector  can  be  present,  and  any  erroneous  weights  made 
during  such  time  shall  be  rectified.  When  difference  shall  arise  between 
the  weighman  and  check  weighman,  or  owners,  operator,  agent  or  lessee 
of  any  mine  as  to  the  correctness  of  the  scales,  the  same  shall  be  referred 
to  the  mine  inspector,  whose  duty  it  shall  be  to  see  and  regulate  the  same 
at  once. 

8305.  Check  weighman,  when  —  Pay  of.  §  3.  Whenever  the  min- 
ing of  coal  is  paid  for  by  weight,  the  persons  employed  in  mining  the  same 
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shall  have  the  right  of  selecting  and  keeping  in  the  weight  office  or  at  the 
place  of  weighing  the  coal,  a  committee  of  one,  to  be  known  as  a  check 
weighman,  who  shall  be  vested  with  the  same  rights  as  described  in  section 
two  (2)  of  this  act,  said  check  weighman  to  be  paid  by  said  miners. 

8306.  Violation  of  preceding  sections —  Penalty.  §  4.  That  any 
owner,  operator,  agent  or  lessee,  operating  a  coal  mine  in  this  state,  who 
shall  fail  to  comply  with  the  provisions  of  sections  one  (1),  two  (2)  and 
three  (3)  of  this  act,  or  who  shall  obstruct  the  carrying  out  of  any  of  its  re- 
quirements shall,  upon  conviction  thereof,  be  fined  not  less  than  twenty  dol- 
lars ($20)  or  more  than  twenty-five  dollars  ($25)  for  each  and  every  day 
or  part  of  a  day  during  which  such  a  violation  shall  continue. 

8307.  Weight  before  screening,  when.  §  5,  That  all  coal  mined  in 
this  state  under  contract  for  payment  by  the  ton,  or  other  quantity,  shall 
be  weighed  before  being  screened,  and  the  full  weight  thereof  shall  be 
credited  to  the  miner  of  such  coal,  and  eighty  pounds  of  such  coal  as  mined 
shall  constitute  a  bushel,  and  two  thousand  pounds  of  coal  as  mined  shall 
constitute  a  ton :  Provided,  that  nothing  in  this  act  shall  be  so  construed 
as  to  compel  payment  for  sulphur,  rock,,  slate,  black  jack  or  other  impurities, 
including  dirt,  which  may  be  loaded  with,  or  amongst  the  coal. 

8308.  Timber,  for  props,  caps  etc.  §  6.  That  the  owner,  operator, 
agent,  or  lessee  of  any  coal  mine  in  this  state  shall  keep  a  sufficient  supply 
of  timber  at  the  mine,  and  the  owner,  operator,  agent,  or  lessee  shall  de- 
liver all  props,  caps  and  timbers  (of  proper  length)  to  the  rooms  of  the 
workmen  when  needed  and  required,  so  that  the  workmen  may,  at  all  times, 
be  able  to  properly  secure  the  workings  from  caving  in. 

8309.  Violations  of  §§  5>  6.  §  7.  That  any  owner,  operator,  agent, 
lessee,  superintendent,  or  bank  boss,  who  shall  violate  the  provisions  of 
sections  ^v^.  (5)  and  six  (6)  of  this  act  shall,  upon  conviction  thereof,  be 
fined  in  any  sum  not  less  than  one  hundred  ($100)  dollars  for  each  and 
every  day  during  which  such  a  violation  shall  continue. 

8310.  Shafts  —  Lamps  —  Gates.  §  8.  That  where  two  veins  of  coal 
are  being  mined  in  one  shaft,  two  reflecting  lamps  shall  be  kept  lighted,  at 
all  times  when  said  mine  is  in  operation,  one  on  each  side  of  the  shaft, 
not  more  than  ten  feet  from  said  shaft  in  the  upper  vein.  There  shall  be 
gates  hung  at  the  top  vein,  so  that,  at  all  times  except  when  coal  is  actually 
being  placed  on  the  cage  or  when  empty  cars  are  being  taken  off  the  cage, 
there  shall  be  a  barrier  preventing  any  one  falling  in  to  the  shaft. 

8311.  Cages,  covering  of  etc.  §  9.  That  the  owner,  operator,  agent, 
or  lessee  shall  cover  the  cages  with  one-fourth  (i)  inch  boiler  plate,  so  as 
to  keep  safe  as  far  as  possible  persons  descending  in  to  and  ascending  out  of 
such  shaft,  and  no  person  shall  descend  any  shaft  when  coal  is  ascending 
on  the  other  cage. 

8312.  Signals,  code  of,  prescribed.  §  10.  That  there  shall  be  a 
code  of  signals  at  all  coal  shafts  in  this  state,  with  a  signal  bell  in  the  bot- 
tom of  each  shaft;  one  bell  shall  signify  to  hoist  coal  or  empty  cage,  and 
also  to  stop  either  when  in  motion  ;  two  bells  shall  signify  that  men  are 
coming  up  ;  when  return  signal  is  received  from  the  engineer,  men  will  get 
on. the  cage  and  ring  one  bell  to  hoist;  four  bells  shall  signify  to  hoist 
slowly,  implying  danger.  The  engineer's  signal  for  men  to  get  on  the  cage, 
shall  be  three  bells. 
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8313.  Signal  code,  posting  of.  §  10.  That  a  copy  of  section  ten  of  this 
act  shall  be  printed  and  conspicuously  posted  at  the  top  and  bottom  of  the 
shaft  and  in  the  engine  room  by  the  owner,  operator,  agent  or  lessee  of  the 
mine. 

8314.  •'  Mining  boss  "  —  Duties  of.  §  12.  That  the  mining  boss 
shall  visit  and  examine  every  working  place  in  the  mine,  at  least,  every  al- 
ternate day  while  the  miners  of  such  place  are,  or  should  be,  at  work  and 
shall  examine  and  see  that  each  and  every  working  place  is  properly  se- 
cured by  props  or  timber,  and  that  safety  in  all  respects  is  assured,  and, 
when  found  unsafe,  he  shall  order  and  direct  that  no  person  shall  be  per- 
mitted in  an  unsafe  place,  unless  it  be  for  the  purpose  of  making  it  safe. 
He  shall  see  that  a  sufficient  supply  of  props,  caps,  and  timber  are  always 
on  hand  at  the  miners'  working  places.  He  shall  see  also  that  all  loose 
coal,  slate  and  rock  overhead  wherein  miners  have  to  travel  to  and  from 
their  work  are  carefully  secured. 

8315.  Injury  to  person  — Right  of  action— Death.  §  13.  That 
for  any  injury  to  person  or  persons  or  property  occasioned  by  any  violation 
of  this  act,  or  any  wilful  failure  to  comply  with  any  of  its  provisions,  a 
right  of  action  against  the  owner,  operator,  agent  or  lessee  shall  accrue  to 
the  party  injured  for  the  direct  injury  sustained  thereby;  and  in  case  of  loss 
of  life,  by  reason  of  such  violation,  a  right  of  action  shall  accrue  to  widow, 
children  or  adopted  children,  or  to  the  parents  or  parent,  or  to  any  other 
person  or  persons  who  were  before  such  loss  of  life  dependent  for  support 
on  the  person  or  persons  so  killed,  for  like  recovery  for  damages  for  the 
injury  sustained  by  reason  of  such  loss  of  life  or  lives. 

•  8316.  Loss  ot  life,  report—  Investigation.  §  14.  That  whenever 
loss  of  life  shall  occur  by  reason  of  any  accident  whatsoever,  in  or  about 
any  coal  mine,  it  shall  be  the  duty  of  the  person  having  charge  of  such 
coal  mine  to  report  the  facts  thereof  without  delay  to  the  mine  inspector, 
and  the  said  mine  inspector,  together  with  the  coroner  of  said  county, 
shall  immediately  go  to  the  scene  of  said  accident.  They  shall  investigate 
and  ascertain  the  cause  of  such  loss  of  life,  and  have  the  power  to  compel 
the  attendance  of  witnesses  and  administer  oaths  or  affirmations  to  them 
and  the  cost  of  such  investigation  shall  be  paid  by  the  county  in  which  the 
loss  of  life  may  have  occurred,  in  the  same  manner  as  costs  of  coroners' 
inquests  are  now  paid.  The  inspector  shall  give  testimony  in  any  suit  for 
damages  for  the  violation  of  any  of  the  provisions  of  this  act. 

8317.  Failure  to  report  —  Penalty  —  Recovery.  §  15.  That  the 
failure  of  the  person  or  persons  in  charge  of  any  coal  mine  in  which  loss 
of  lives  may  have  occurred,  to  give  notice  to  the  mine  inspector,  as  pro- 
vided in  section  fourteen  (14)  of  this  act,  shall  subject  such  person  or 
persons  to  a  penalty  of  fifty  ($50)  dollars,  to  be  recovered  in  the  name  of 
the  state  of  Indiana,  before  any  court,  having  competent  jurisdiction,  of 
such  county  wherein  the  loss  of  lives  may  have  occurred,  and  such  pen- 
alty, When  collected,  shall  be  paid  in  to  the  county  treasury  for  the  use  of 
the  county  roads  in  which  any  such  loss  of  life  may  have  occurred,  and  in 
default  of  payment  of  such  penalty,  he  or  thev  shall  be  sentenced  to  not 
less  than  sixty  (60)  days  or  more  than  ninety  (90)  days  in  the  county  jail. 

8318.  Ventilation  —  Fire  boss — Inspection.  §  16.  That  the 
owner,  operator,  agent  or  lessee  of  any  coal  mine,  whether  shaft,  slope  or 
drift,  shall  provide  and  maintain  hereafter  for  every  such  mine  a  sufficient 
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amount  of  ventilation  affording  not  less  than  one  hundred  (100)  cubic  feet 
per  minute  for  each  and  every  person  employed,  and  three  hundred  (300) 
cubic  feet  per  minute  for  each  mule,  horse  or  other  animal  used  in  said 
mine,  measured  at  the  foot  of  the  downcast,  and  as  much  more  as  the  cir- 
cumstances may  require,  which  shall  be  forced  and  circulated  around  the 
main  entries,  cross  entries  and  working  places  throughout  the  mine  so  that 
said  mine  shall  be  free  from  standing  gas  of  whatsoever  kind  to  such  an 
extent  that  the  entire  mine  shall  be  in  a  fit  state  at  all  times  and  will  render 
harmless  all  noxious  or  dangerous  gases  generated  therein;  every  place, 
where  fire  damp  is  known,  or  supposed  to  exist,  shall  be  carefully  exam- 
ined with  a  safety  lamp  by  a  competent  fire  boss  immediately  before  each 
shift,  and  in  making  said  examination,  it  shall  be  the  duty  of  the  fire  boss, 
at  each  examination,  to  leave  at  the  face  of  every  place  examined  evidence 
of  his  presence,  and  it  shall  be  unlawful  for  any  miner  to  enter  any  mine 
or  part  of  a  mine  generating  fire  damp  until  it  has  been  examined  by  the 
fire  boss,  as  aforesaid,  and  reported  by  him  to  be  safe.  The  ventilation  re- 
quired by  this  act  may  be  provided  by  any  suitable  appliance,  but  in  case 
a  furnace  be  used  for  ventilation  purpose,  it  shall  be  built  in  such  a  manner 
so  as  to  prevent  the  communication  of  fire,  to  any  part  of  the  works,  by  lin- 
ing the  upcast  with  incombustible  material  for  a  sufficient  distance  up  from 
the  said  furnace. 

8319.  Currents,  direction  of — Mine  closure.  §  17.  That  the  cur- 
rents of  air  in  mines  shall  be  split  so  as  to  give  separate  currents  to  at  least 
every  fifty  (50)  persons  at  work,  and  the  mine  inspector  shall  have  discre- 
tion to  order  a  separate  current  for  a  smaller  number  of  men  if  special  con- 
ditions render  it  necessary.  Whenever  the  mine  inspector  shall  find  men 
working  without  sufficient  air,  or  under  any  unsafe  condition,  the  mine  in- 
spector shall  first  give  the  owner,  operator,  agent,  or  lessee  a  notice  giving 
the  facts  and  a  reasonable  time  to  rectify  the  same,  and,  upon  his  or  their 
failure  to  do  so,  the  mine  inspector  may  order  the  men  out  of  said  mine  or 
portions  of  said  mine,  and  at  once  order  said  coal  mine,  or  part  thereof 
stopped  until  such  mine  or  part  of  mine  be  put  in  the  proper  condition. 
And  the  mine  inspector  shall  immediately  bring  suit  against  such  owner, 
operator,  agent,  or  lessee  for  failure  to  comply  with  the  provisions  of  this 
section  and,  upon  conviction,  be  fined  in  any  sum  not  exceeding  one  hun- 
dred dollars  ($100)  for  each  and  every  day,  or  part  of  day  that  said  mine 
was  operated. 

8320.  Airways — Doorways.  §  18.  That  "breaks  through  "  or  air- 
ways shall  be  made  in  every  room  at  least  every  forty-five  feet,  and  all 
"  breaks  through  "  or  airways,  except  those  last  made  near  the  working  faces 
of  the  mine,  shall  be  closed  up  and  made  air  tight;  the  doors  used  in  assist- 
ing or  directing  the  ventilation  of  the  mine  when  coal  is  being  hauled  through, 
shall  be  opened  and  closed  by  persons  designated  to  do  the  same,  so  that 
the  driver  or  other  person  may  not  cause  the  doors  to  stand  open. 

8321.  Mining  boss  — Employment  of— Duties.  §  19.  That  in 
order  to  better  secure  the  proper  ventilation  of  each  coal  mine,  and  pro- 
mote the  health  and  safety  of  the  persons  employed  therein,  the  owner, 
operator,  agent  or  lessee  shall  employ  a  competent  mining  boss,  who  shall 
be  an  experienced  coal  miner,  and  shall  keep  a  careful  watch  over  the  ven- 
tilating apparatus  and  the  airways,  and  shall  see  that,  as  the  miners  advance 
their  excavations,  ali  loose  coal,  slate  and  rock  overhead  are  carefully  se- 
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cured  against  falling  therein  on  the  traveling ; 
ure  the  air  current  at  least  once  a  week  at  th< 
near  the  face  of  the  entries  he  shall  keep  a  r 
which  shall  be  entered  in  a  book  kept  for  thai 
open  for  the  inspection  of  the  mine  inspecto: 
the  first  day  of  each  month  mail  to  the  ins 
measurements  given,  stating  also  the  numbe 
about  said  mine,  the  number  of  mules  and  he 
days  worked  in  each  month.  Blanks  for  this 
the  state  to  the  inspector  and  by  the  inspecto 

8322.  Prohibited  employment  of  per 
person  under  the  age  of  fourteen  years  or  fei 
mitted  to  enter  any  coal  mine  in  this  state  fo: 
therein,  and  the  parents  or  guardians  of  boys 
an  affidavit  as  to  the  age  of  said  boy  or  boys  v 
gard  to  their  age,  and  in  all  cases  of  minors  ; 
operator,  agent  or  lessee  of  any  coal  mine,  sh 
this  section  are  not  violated. 

8323.  Speaking  tubes.  §  2t.  That  the 
see  of  all  coal  mines  shall  provide  and  mainta 
torn  of  the  shaft,  suitably  adapted  to  the  fre 
which  conversation  may  be  held  between  pers 
the  shaft. 

8324.  Statute  —  Application  of.    §22. 
act  shall  apply  to  all  coal  mines  in  this  state, 
ing  less  than  ten  men. 

8325.  Repealing  clause.  §  23.  That  all 
ing  with  any  provisions  of  this  act  be,  and  th( 

8326.  Penal  clause  —  Misdemeanors. 
which  fines  are  not  provided  for  by  this  act, 
perform  the  duties  required  to  be  performed 
the  parties  therein  required  to  perform  them, 
provisions  or  requirements  thereof,  not  provid 
of  a  misdemeanor,  and  upon  conviction  be 
twenty-five  (25)  dollars,  and  not  to  exceed  t\ 
the  discretion  of  the  court 
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Notes  to  Chapter  86. 
MINES. 

6471.  Liens,  how  acquired— Wages.  This  section,  which  gives  miners  and  others 
employed  in  and  about  coal  mines  a  prior  lien  on  the  mining  property,  for  work  and 
labor,  and  land  owners  a  prior  lien,  for  royalties,  is  not  in  conflict  with  any  constitu- 
tional provision,  federal  or  state.  The  provisions  of  this  statute  enter  into  and  form 
part  of  mortgages  executed  on  the  security  of  coal  mining  property  and  mortgagees 
acquire  their  mortgage  liens  on  the  mortgaged  property  subject  to  such  statutory  liens 
as  may  thereafter  attach  to  such  property  for  work  and  labor  performed  or  for  royalty 
and  with  notice  that  the  latter  liens  will,  under  this  statute,  be  "  paramount  to  and 
have  priority  over"  their  mortgage  liens;  Warren  v.  Sohn,  112-219. 

8274.  Mine  inspector — Appointment.  The  general  assembly  in  the  creation  of 
this  and  kindred  offices  may,  by  law,  provide  that  it  or  they  shall  be  filled  either  by 
election  or  by  appointment.  Such  appointment,  if  the  law  so  directs,  may  be  made 
by  the  governor  or  by  an  administrative  state  officer;  State,  ex  rel.,  v.  Gorby,  122-27. 
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Chapter  89. 
NOTES  AND  BILLS. 

I  SBC 

833k.    Amending  I  8327. 


8327.    Holidays  as  to.  $  (8329.    Emergency. 


An  Act  to  amend  an  act  entitled  "An  act  in  relation  to  promissory  notes,  bank  checks  and  bills  of  ex- 
change and  to  designate  the  holidays  to  be  observed  in  the  presentment,  acceptance  and  payment 
of  the  same,  approved  March  16,  1875,  and  declaring  an  emergency."  [Approved  March  5, 1889 ; 
in  force  May  10, 1889 ;  S.,  1889,  p.  101. 

8327.  [5517 1  Holidays,  as  to  commercial  paper.  Sec.  i.  Beit 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  the  above  re- 
cited act  be  amended  to  read  as  follows:  The  following  days,  to  wit:  The 
first  day  of  the  week,  commonly  called  Sunday;  the  first  day  of  January, 
commonly  called  New  Year's  day;  the  fourth  day  of  July;  the  twenty-fifth 
day  of  December,  commonly  called  Christmas  day;  and  any  day  appointed 
or  recommended  by  the  president  of  the  United  States  or  the  governor  of 
the  state  of  Indiana,  as  a  day  of  public  fast  or  thanksgiving;  the  twenty- 
second  day  of  February,  commonly  called  Washington's  birthday;  and  the 
thirtieth  day  of  May,  commonly  called  Memorial  day;  the  day  of  any 
general,  national,  or  state  election,  shall  be  holidays  within  the  state  of 
Indiana,  for  all  purposes  of  presenting  for  payment  or  acceptance  for  the 
maturity  and  protest,  and  giving  notice  for  dishonor  of  bills  of  exchange, 
bank  checks,  promissory  notes,  or  other  negotiable  or  commercial  paper; 
and  all  notes,  drafts,  checks  or  other  negotiable  or  commercial  paper,  fall- 
ing due  or  maturing  on  either  of  said  holidays,  shall  be  deemed  as  having 
matured  on  the  day  previous,  and  when  any  of  said  holidays  come  on 
Monday  all  bills  of  exchange,  bank  checks,  promissory  notes  or  other 
negotiable  or  commercial  paper  maturing  thereon  shall  be  deemed  as  hav- 
ing matured  on  Saturday  previous,  and  when  the  legal  holiday  comes  on 
Sunday  the  day  following  shall  be  the  holiday. 

An  Act  to  amend  an  act  entitled  "An  act  in  relation  to  promissory  notes,  bank  checks  and  bills  of  ex- 
change, and  to  designate  the  holidays  to  be  observed  in  the  presentment,  acceptance  and  payment 
of  the  same,  approved  March  16,  1875,  and  declaring  an  emergency,"  and  amended  March  5,  1889, 
the  same  being  section  5517  of  the  Revised  Statutes  of  1881,  and  declaring  an  emergency.  [Ap- 
proved and  in  force  March  9,  1891;  S.,  1891,  p.  394. 

8328.  [5517]  Holidays,  as  to  commercial  paper.  Sec.  i.  Be  it 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  the  above 
amended  act  be  amended  to  read  as  follows :  The  following  days,  to  wit: 
The  first  day  of  the  week,  commonly  called  Sunday;  the  first  day  of  Jan- 
uary, commonly  called  New  Year's  day;  the  fourth  day  of  July;  the  twenty- 
fifth  day  of  December,  commonly  called  Christmas  day;  and  any  day 
appointed  or  recommended  by  the  president  of  the  United  States  or  the 
governor  of  the  state  of  Indiana  as  a  day  of  public  fast  or  thanksgiving; 
the  twenty-second  day  of  February,  commonly  called  Washington's  birth- 
day; the  thirtieth  day  of  May,  commonly  called  Memorial  day,  and  the  first 
Monday  of  September,  commonly  known  as  Labor  day;  the  day  of  any 
general,  national  or  state  election,  shall  be  legal  holidays  within  the  state 
of  Indiana ;  and,  all  bills  of  exchange,  bank  checks,  promissory  notes,  or 
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tiable  or  commercial  paper,  falling  due  or  maturing  on  either  of 
ys,  shall  be  deemed  as  having  matured  on  the  day  previous,  and 
of  said  holidays  come  on  Monday,  all  bills  of  exchange,  bank 
>missory  notes  or  other  negotiable  or  commercial  paper  matur- 
l  shall  be  deemed  as  having  matured  on  Saturday  previous,  and 
legal  holiday  comes  on  Sunday  the  day  following  shall  be  the 

mergency.  §  2.  Whereas,  an  emergency  exists  for  the  imme- 
g  effect  of  this  act,  it  shall  taHe  effect  and  be  in  force  from  and 
ssage. 
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Notes  to  Chapter  89, 
NOTES  AND  BILLS. 

6601.  All  written  promises  negotiable  by  indorsement.  Though  there  may  be 
some  formal  imperfections  in  a  writing  obligatory  or  contract,  which  parties  have  en- 
tered into,  if  such  writing  contain  matter  sufficient  to  enable  the  court  to  ascertain 
the  terms  and  conditions  of  the  obligation  or  contract,  to  which  the  parties  intended 
to  bind  themselves,  it  is  sufficient.  An  action  was  founded  on  a  writing,  as  follows: 
"$147.70.     Indianapolis,  Ind.,  Nov.  2&th,  1883.     Four  months  after  date  I  promise 

to  pay  to  the  order  of  the  Michigan  Mutual  Life  Insurance  Company dollars  — 

and  five  per  cent,  attorney  fees  thereon,  per  annum  from  date  until  paid,  value  received, 
without  relief  from  valuation  or  appraisement  laws  of  the  state  of  Indiana.  The  in- 
dorse rs  jointly  and  severally  waive  presentment  for  payment,  protest  and  notice  of 
protest  and  non  payment  of  this  note,  and  expressly  agree,  jointly  and  severally,  that 
the  holder  may  renew  or  extend  the  time  of  payment  hereof,  from  time  to  time,  and 
receive  interest  in  advance  or  otherwise  from  either  of  the  makers  or  indorsers  for  any 

extension  so  made,  without  releasing  them  hereon.     Negotiable  and  payable  at , 

J.  B.  Witty.  Mar.  28,  31,  '84,  Indiana."  This  is  an  enforceable  obligation.  If  not 
otherwise  then  by  virtue  of  this  section  and  it  is  negotiable  by  indorsement.  For,  if 
an  obligation  be  found  where  there  is  a  promise  to  pay  '*  dollars,"  but  the  number  of 
dollars  in  the  body  of  the  instrument  is  blank  and  the  margin  of  the  instrument  con- 
tains a  superscription  which  states  the  number  of  dollars,  the  figures  found  in  the  mar- 
gin shall  be  taken  as  the  amount  which  the  obligor  intended  to  bind  jiimself  to  pay  and 
the  obligation  will  be  enforced  accordingly;  Witty  v.  Mich.  M.  F.Ins.  Co.,  123-412. 

6601,  6602.  All  written  promises  negotiable  by  indorsement.  Section  6601 
authorizes  the  assignment  of  a  contract,  for  the  delivery  of  stock  in  an  incorporated 
company,  and  section  6602  confers  on  the  assignee  a  right  of  action  in  his  own  name 
*on  such  contract  when  assigned.  In  an  action  by  the  assignee  on  such  a  contract  the 
defendant  may,  for  his  own  protection,  challenge  the  execution  of  the  assignment,  un- 
der section  364,  and  require  proof  that  the  assignment  alleged  has  been  properly  made. 
The  assignment,  however,  being  admitted  by  the  pleadings,  he  can  not  raise  a  ques- 
tion either  as  to  the  consideration  on  which  it  was  made  or  as  to  the  motive  which  in- 
duced it.  In  such  an  action  by  the  assignee  —  on  an  instrument  in  writing  assigned 
to  him  —  it  is  enough  for  the  defendant  to  know  that  the  plaintiff  is  the  holder  of  the 
instrument  by  assignment.  If  the  assignor,  without  objection,  allows  the  action  to 
proceed  to  final  judgment,  he  is  estopped  from  thereafter  maintaining  a  suit  on  the 
same  instrument;  Morrison  v.  Ross,  113-103. 

6603.  Defenses.  If  a  note  is  owned  jointly  by  several  persons  the  maker  thereof 
can  not  set  off  against  it  a  debt  due  from  one  of  such  owners;  Mitchell  v.  Friedley, 
126-548. 

This  section,  which  provides  that  "whatever  defense  or  set  off  the  maker  of  any 
such  instrument  [referring  to  negotiable  paper  except  such  as  is  protected  by  the 
law  merchant]  had,  before  notice  of  assignment,  against  an  assignor,  or  against  the 
original  payee,  he  shall  have  also  against  their  assignees."  must  be  construed  in  con- 
nection with  section  343,  which  provides  when  and  when  only  a  set  off  shall  be 
allowed.  So  construed,  a  set  off  is  a  cross  action,  by  the  defendant  against  the  plain- 
tiff, in  an  action  by  the  latter  for  "  money  demands  upon  contracts,"  and,  the  indebt- 
edness on  which  it  so  depends  must  be  so  held  by  the  defendant,  at  the  time  when  he 
mav  acquire  the  right  of  set  off,  that  he  could  maintain  an  independent  action  on  it. 
It  follows  that  in  an  action  on  a  note  executed  by  the  defendant  to  the  plaintiffs  in- 
dorse r,  a  note  of  such  indorser  which  the  defendant  had  contracted  to  purchase  from 
its  payee,  but  which  was  not  delivered  until  after  the  defendant  had  received  notice 
of  the  transfer  by  indorsement  to  the  plaintiff,  is  not  available  as  a  set  off;  Weaver  v. 
First  Nat.  Bk.,  126-113. 
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Chapter  90. 
OFFICES  AND  OFFICERS. 


ART. 
I. 

Bond  and  oath. 

ART. 

16. 

3- 

Vacancies. 

17a. 

4- 

Deputies. 

The  secretary  of  state. 

The  auditor  of  state. 

18. 

9- 

20. 

IO. 

21. 

Ti. 

The  treasurer  of  state. 

25. 

12. 

The  attorney  general. 

28. 

13. 

The  state  librarian. 

29. 

14. 

The  reporter  of  the  supreme  court. 

32. 

^ 

The  state  geologist. 

33- 

The  bureau  of  statistics. 

The  custodian  of  public  buildings. 

The  board  of  county  commissioners, 

7'he  sheriff  of  the  supreme  court. 

The  clerk  of  the  circuit  court. 

The  county  auditor. 

The  county  surveyor. 

The  notary  public. 

The  township  trustee. 

General  provisions. 


ARTICLE  1  — BOND  AND  OATH. 


8330.    Bonds  several  —  Sureties*  liability.  ! 

An  Act  to  enable  joint  suits  to  pe  maintained  upon  several  bonds  of  public  officers  and  other 
[Approved  March  o»  1889;  in  force  May  10,  1889;  SM  1889,  p.  264. 

8330.  Bonds  required  by  law  — Several  given  — Joint  action 
on —  Sureties'  liabilities.  Sec.  i.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Indiana,  That  whenever  any  public  officer  or  other  person 
is  required  by  the  laws  of  this  state  to  give  bond  for  the  performance  of 
his  duties  and  more  than  one  bond  is  given  by  the  same  officer  or  person 
for  the  performance  of  such  duties,  either  during  the  same  period  of  time 
or  for  successive  periods  of  time,  any  person  entitled  to  sue  upon  either  of 
said  bonds  may  bring  a  joint  suit  upon  all  or  any  number  of  said  bonds 
and,  in  such  action,  the  liability  of  all  the  respective  sureties  thereon  shall 
be  determined  by  the  court  or  jury. 


ARTICLE  3  — VACANCIES. 


TEC. 
833X. 


Justices  of  peace  —  Incorporated  town. 


I  SEC. 
1833a. 


Emergency. 


An  Act  authorizing  boards  of  county  commissioners  to  appoint  justices  of  the  peace  in  certain  cases 
and  declaring  an  emergency.    [Approved  and  in  force  February  *6,  1891 ;  S.,  1891,  p.  33. 

8331.  Justice  of  the  peace  —  Incorporated  town.  Sec.  i.  Be  it 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That,  where  a  town 
has  been  incorporated  and  there  is  no  justice  of  the  peace  resident  within 
the  corporate  limits  of  such  town,  the  board  of  county  commissioners  of 
the  county  in  which  such  incorporated  town  is  situated,  shall,  upon  the 
petition  of  a  majority  of  the  board  of  trustees  of  such  incorporated  town, 
appoint  a  justice  of  the  peace,  who  shall  resitJe  and  hold  his  office  in  such 
incorporated  town.  Said  board  of  county  commissioners  shall  certify  to 
the  governor  of  the  state  to  such  appointment  and  upon  the  receipt  of 
such  certificate  of  such  appointment  the  governor  shall  commission  such 
person  so  appointed  as  justice  of  the  peace;  said  justice  shall  hold  his  office 
until  his  successor  is  elected  and  qualified. 
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8332.   Emergency.     §  2.  An  emergency  exists  for  the  immediate  tak- 
ing effect  of  this  act,  and  it  shall  be  in  effect  from  and  after  its  passage. 

ARTICLE  4  — DEPUTIES. 


SBC. 

8333.  Special  deputies,  appointment. 

8334.  Non  resident, 

8335-  Police  powers,  wrongful  exercise. 

8336.  Penal  clause. 


SEC. 

8337.  Minors  as,  acts  legalized. 

8338.  Limitation  on  act. 

8339.  Emergency. 


An  Act  relative  to  the  appointment  of  special  deputies,  marshals  or  policemen  by  sheriffs,  mayors  and 
other  person  authorized,  by  law,  to  make  such  appointments.  [Approved  March  9, 1889;  in  force 
May  10,  1889;  S.,  1889,  p.  30Z . 

8333.  Special  deputies,  how  appointed.  Sec.  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana,  That  no  sheriff  of  a  county, 
mayor  of  a  city  or  other  person  authorized  by  law  to  appoint  special  depu- 
ties, marshals  or  policemen  in  this  state  to  preserve  the  public  peace  and 
prevent  or  quell  public  disturbance  shall,  hereafter,  appoint  as  such  special 
deputies,  marshals  or  policemen  any  person  who  shall  not  have  resided 
continuously  in  this  state  for  the  period  of  one  year,  at  least,  and  in  the 
county  where  such  appointment  is  made  for  the  period  of  at  least  six 
months,  prior  to  the  date  of  said  appointment. 

8334.  Non  residents  —  Importation  of,  for  peace  officers.  §  2. 
That  it  shall  be  unlawful  for  any  person,  company,  association  or  corpora- 
tion to  bring  or  import  in  to  this  state  any  person  or  persons  or  association 
of  persons  for  the  purpose  of  discharging  the  duties  devolving  upon  sher- 
iffs, deputy  sheriffs,  marshals,  policemen,  constables  or  peace  officers  in 
the  protection  or  preservation  of  public  or  private  property  or  in  the  pun- 
ishment of  any  person  violating  the  criminal  laws  of  this  state. 

8335.  Police  powers  — Wrongful  exercise  of.  §  3.  That  any  per- 
son or  persons  who  shall,  in  this  state,  without  due  authority,  exercise  or 
attempt  to  exercise  the  functions  of,  or  hold  himself  or  themselves  out,  to 
any  one,  as  a  deputy  sheriff,  marshal,  policeman,  constable  or  peace  officer 
shall  be  deemed  guilty  of  a  misdemeanor  and,  upon  conviction  thereof,  shall, 
in  the  discretion  of  the  court  or  jury,  be  imprisoned  in  the  penitentiary  for 
any  period  not  more  than  one  year,  to  which  may  be  added  a  fine  not  ex- 
ceeding one  hundred  dollars. 

8336.  Penal  clause.  §  4.  Any  person  or  persons  violating  any  of  the 
conditions  of  section  one  of  this  act  shall,  upon  conviction,  be  liable  to  the 
same  punishment  as  prescribed  in  section  three. 

An  Act  to  legalize  the  official  acts  of  persons  under  age,  acting  as  deputies  to  any  public  officers  and 
declaring  an  emergency.    [Approved  and  in  force  March  7,  1891;  S.,  1891,  p.  331. 

Preamble.  Whereas,  It  has  been  represented  to  this  general  assembly 
that  persons  under  age  have  been  at  times  employed  by  public  officers  in 
this  state  as  deputies  and  assistants,  and  have,  as  such,  performed  official 
acts,  from  time  to  time,  in  the  name  and  place  of  such  public  officers;  and, 
Whereas,  Such  acts  were  performed  in  good  faith,  but  have  now  been 
questioned;  therefore, 

8337.  Minors  and  deputies —Acts  legalized.  Sec.  i.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana,  That  all  official  acts  of  such 
persons  under  age,  acting  in  the  name  and  place  of  such  public  officers,  are 
hereby  legalized  and  made  valid  to  all  intents  and  purposes. 
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8338.  Limitation  on  statute.  §  2.  The  provisions  of  this  act  shall 
not  apply  to  any  case  concerning  which  litigation  is  now  pending  in  any 
court  of  this  state,  drawing  in  question  the  validity  of  such  acts  of  such 
persons. 

8339.  Emergency.  §  3.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  it  shall  be  in  force  from  and  after  its  passage. 

ARTICLE  9  — THE  SECRETARY  OF  STATE. 

skc.  I  sac. 

8340.  Fees— Corporations.  834a.    Emergency. 

8341.  To  use  of  state  —  Advance  collection.  I 

An  Act  requiring  the  secretary  of  state  to  charge  and  collect,  for  the  benefit  of  the  state,  certain  fees 
from  associations  and  incorporations,  desiring  certain  benefits  under  the  laws  of  the  state  of  Indiana, 
and  requiring  all  associations  and  corporations  desiring  such  benefits  to  pay  such  fees  and  declaring 
an  emergency.    [Approved  and  in  force  March  4,  1891;  S.,  1891,  p.  84. 

8340.  Fees  —  Corporations.     Sec.  i.  Be  it  enacted  by  the  General 

Assembly  of  the  State  of  Indiana,  That  the  secretary  of  state  shall  hereafter 
charge  and  collect,  for  the  benefit  of  the  state,  the  following  fees,  viz.: 

Articles  of  incorporation.  First  For  filing  with  such  secretary  of 
state  the  articles  of  incorporation,  or  a  certified  copy  or  duplicate  thereof, 
of  any  corporation  whose  capital  stock  is  ten  thousand  dollars  or  under, 
ten  dollars.  Of  a  corporation  whose  capital  stock  is  over  ten  thousand  dol- 
lars, one-tenth  of  one  per  cent,  upon  the  authorized  capital  stock  of  such 
association. 

Capital  Stock  —  Increase.  Second.  For  filing  with  such  secretary  a 
certificate  of  increase  of  capital  stock  of  any  corporation  having  a  capital 
stock  where*  the  amount  of  increase  is  ten  thousand  dollars  or  under,  ten 
dollars  ;  where  the  amount  of  increase  is  over  ten  thousand  dollars,  one- 
tenth  of  one  per  cent,  upon  the  proposed  amount  of  increased  capital. 

Consolidation,  agreement  of.  Third.  For  filing  with  such  secre- 
tary the  articles  of  agreement,  or  a  certified  copy  or  duplicate  thereof,  of 
any  consolidation  of  corporations  having  a  capital  stock,  the  following  fees 
shall  be  collected  by  the  secretary  of  state:  Said  articles  of  agreement  of 
consolidations  shall  be  treated  as  the  articles  of  incorporation  of  the  new 
consolidated  corporations  created  by  such  articles  of  agreements  of  con- 
solidation, shall  be  the  same  in  each  case  as  is  hereinbefore  set  forth  for 
the  filing  of  articles  of  incorporation,  or  certified  copies  or  duplicate  thereof, 
of  a  corporation  having  the  same  amount  of  capital  stock  as  is  provided  for 
by  the  articles  of  agreement  of  consolidation  for  the  new  consolidated  cor- 
poration, created  by  any  such  articles  of  agreement  of  consolidation;  and 
in  fixing  the  amount  of  such  fees,  no  credit  shall  be  allowed  for  fees  previ- 
ously paid  by  any  of  the  constituent  corporations,  parties  to  such  consolida- 
tion, but  the  same  shall  be  determined  solely  by  the  amount  of  capital  stock 
of  the  new  corporation  created  by  such  articles  of  agreements  of  consolida- 
tion. 

Mutual  insurance  —  Protective  association.  Fourth.  For  filing 
with  such  secretary  the  articles  of  incorporation,  o'r  of  any  certified  copy  or 
duplicate  thereof,  of  any  mutual  insurance,  benefit  or  protective  association 
or  corporation,  not  organized  strictly  for  benevolent  or  charitable  purposes, 
and  having  no  capital  stock,  twenty-five  dollars,  save  and  except  as  herein- 
after provided. 


Digitized  by  VjOOQIC 


711  The  Secretary  of  State.  §§  8341-8342 

Religious,  benefit  etc.  society.  Fifth.  For  filing  with  such  secretary 
the  articles  of  incorporation,  or  of  any  certified  copy  or  duplicate  thereof, 
of  corporations  formed  for  religious,  benevolent  or  literary  purposes;  or  of 
such  corporations  as  are  not  organized  for  profit,  have  no  capital  stock,  and 
are  not  mutual  in  their  character;  or  of  religious  or  secret  societies,  or  of 
societies  or  associations  composed  exclusively  of  any  class  of  mechanics,  ex- 
press, telegraph,  railroad  or  other  employes  formed  for  the  mutual  protec- 
tion and  relief  of  the  members  thereof  and  their  families  exclusively,  each 
five  dollars. 

Building,  loan  and  savings.  Sixth.  For  filing  with  such  secretary  the 
articles  of  incorporation,  or  of  any  certified  copy  or  duplicate  thereof,  of  any 
building,  loan  and  saving  association,  whose  capital  stock  is  fifty  thousand 
dollars  or  under,  ten  dollars;  for  any  such  association  whose  capital  stock 
is  greater  than  fifty  thousand  dollars,  one  twenty-fifth  of  1  per  cent,  of  such 
capital  stock  in  excess  of  fifty  thousand  dollars. 

Capital  Stock,  reduction.  Seventh.  For  filing  with  such  secretary  a  cer- 
tificate of  the  reduction  of  the  capital  stock  of  any  corporation,  five  dollars. 

Change  of  name.  Eighth.  For  filing  with  such  secretary  a  copy  of  the 
<lecree  of  court,  changing  the  name  of  any  corporation,  five  dollars. 

Amendment  of  corporate  articles.  Ninth.  For  filing  with  such 
secretary  an  amendment  to  the  articles  of  incorporation,  twenty  cents  a 
'hundred  words;  to  be  in  no  case  less  than  five  dollars. 

Railroad  extension  etc.  Tenth.  For  filing  with  such  secretary,  for 
a  railroad  company,  a  certificate  of  extension  of  line,  a  certificate  of  change 
of  termini,  a  certificate  of  the  adoption  or  change  of  location,  a  certificate 
of  the  intention  of  the  corporation  to  construct  a  branch  linef  or  a  certifi- 
cate of  change  of  route,  twenty  cents  a  hundred  words;  to  be  in  no  case 
less  than  five  dollars. 

Corporate  extension  of  purpose  etc.  Eleventh.  For  filing  with 
such  secretary  a  certificate  of  the  extension  of  purpose,  or  change  of  domi- 
cile of  any  corporation,  five  dollars. 

Certificates  not  enumerated.  Twelfth.  For  filing  with  such  secre- 
tary other  certificates,  not  herein  enumerated,  except  certificates  of  elec- 
tion, for  filing  which  no  charge  shall  be  made,  twenty  cents  a  hundred 
words;  to  be  in  no  case  less  than  five  dollars. 

Statute — Acceptance  of.  Thirteenth.  For  filing  with  such  secre- 
tary any  certified  copy  or  duplicate  of  acceptance  by  any  existing  corpora- 
tion or  association  of  the  provisions  of  any  statute  passed  subsequent  to 
the  incorporation  of  such  corporation  or  association  now  required,  by  law, 
to  be  filed  with  the  secretary  of  state,  or  that  may  hereafter  be  required  to 
be  filed  with  the  secretary  in  such  cases,  five  dollars. 

8341.  Fees,  to  use  of  state— Collection  in  advance.  §  2.  All 
the  fees  in  this  act  provided  for  shall  be  paid  in  to  the  state  treasury,  and 
shall  be  in  addition  to  any  fees  that  are  now  allowed  by  law  to  the  secre- 
tary of  state  for  personal  services  for  filing  any  of  the  papers  herein  men- 
tioned. And  such  secretary  of  state  shall  neither  file  nor  record  any  of 
the  articles  of  incorporation,  certificates,  duplicates  or  other  papers  here- 
inbefore mentioned,  unless  all  the  fees  for  filing  the  same  are  first  duly  paid. 

8342.  Emergency.  §  3.  An  emergency  existing  for  the  immediate 
taking  effect  of  this  act,  the  same  shall  be  in  force  and  effect  from  and 
after  its  passage. 
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article  10— the  auditor  of  state. 

SEC.  I  SBC. 

8343.    Mortgages;  satisfaction  of .  |  8344.    Emergency. 

An  Act  to  authorize  the  auditor  of  state  to  release  certain  mortgages  executed  to  the  state  of  Indiana, 
to  secure  loans  made  by  the  agents  of  the  state,  appointed  in  the  several  counties  of  the  state,  to 
loan  the  surplus  revenue  deposited  with  the  state  by  the  United  States  and  declaring  an  emergency. 
[Approved  and  in  force  March  9,  1889;  S.,  1889,  p.  320. 

Preamble.  Whereas,  Certain  mortgages  given  to  the  state  of  Indiana 
to  secure  loans  made  by  the  agents  of  the  state  appointed  in  the  various 
counties,  to  loan  the  surplus  revenue  deposited  with  the  state  by  the  gov- 
ernment of  the  United  States,  according  to  the  act  of  the  general  assem- 
bly, approved  February  6,  1837,  remain  unsatisfied  of  record  in  the  several 
counties  of  the  state;  and,  Whereas,  The  records  kept  by  said  agents 
have  become  lost  or  destroyed,  there  remaining  no  evidence  upon  which 
a  release  of  such  mortgages  can  be  executed  by  the  auditor  of  state  as  now 
provided  by  law ;  and,  Whereas,  There  is  no  evidence  existing  showing 
any  indebtedness  to  the  state  under  said  mortgages,  and  said  mortgages  re- 
main a  cloud  upon  the  title  to  the  real  estate  so  mortgaged;   therefore, 

8343.  Satisfaction  of  surplus  revenue  mortgages.  Sec.  i.  Beit 
enacted  by  t/ie  General  Assembly  of  the  State  of  Indiana,  That  the  auditor  of 
state  be  and  he  is  hereby  authorized  to  enter  satisfaction  of  the  mortgages 
executed  to  the  state  of  Indiana  to  secure  loans  made  by  the  agents  of  the 
state  appointed  in  the  several  counties  of  the  state  to  loan  the  surplus  rev- 
enue funds  deposited  with  the  state  by  the  government  of  the  United  States 
and  apportioned  to  the  several  counties  of  the  state,  and  now  remaining  un- 
satisfied upon  the  records  in  the  recorders'  offices  of  the  several  counties  of 
the  state. 

8344.  Emergency.  §  2.  An  emergency  is  hereby  declared  to  exist  for 
the  immediate  taking  effect  of  this  act,  therefore  the  same  shall  be  in  force 
from  and  after  its  passage. 

ARTICLE  11— THE  TREASURER  OF  STATE. 

SBC.  I  SBC. 

8345.  United  States  payments,  disposal  of.  8347.    Emergency. 

8346.  Disposal  of.  I 

An  Act  prescribing  the  duties  of  the  treasurer  of  state  in  relation  to  any  moneys  coming  in  to  the  state 
treasury  from  the  United  States  and  providing  how  the  same  shall  be  by  him  paid  out  [Approved 
March  n,  1889;  in  force  May  10,  1889;  S.,  1889,  p.  373. 

8345.  Collections,  credit  to  general  fund.  Sec.  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana,  That  any  and  all  moneys  that 
may  come  in  to  the  treasury  of  this  state  from  the  United  States,  other  than 
funds  arising  under  those  of  the  swamp  indemnity  acts,  is  hereby  credited 
to  the  general  fund,  and  the  same  shall  be  at  once  applied  to  the  payment 
of  the  appropriations  by  this  general  assembly  or  heretofore  made,  and  the 
balance  shall  be  immediately  applied  to  the  payment  of  the  indebtedness  of 
the  state. 

An  Act  prescribing  the  duties  of  the  treasurer  of  state  in  relation  to  any  moneys  coming  in  to  the  state 
treasury  from  the  United  States,  and  providing  how  the  same  shall  be  by  him  paid,  and  declaring 
an  emergency.    [Approved  and  in  force  March  9,  1891;  S.,  1891,  p.  373. 

8346.  Credit  to  general  fund.  Sec.  i.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Indiana,  That  any  and  all  moneys  that  may  come 
in  to  the  treasury  of  this  state  from  the  United  States,  other  than  funds 
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arising  under  those  of  the  swamp  indemnity  acts,  ii 
general  fund,  and  the  same  shall  be  at  once  appliei 
appropriations  by  this  general  assembly  or  hereto 
ance  shall  be  immediately  applied  to  the  payment 
the  state. 

8347.  Emergency.  §  2.  An  emergency  exis 
taking  effect  of  this  act,  it  shall  be  deemed  to  be 
its  passage. 

ARTICLE  12  — THE  ATTORNEY  GI 


SEC. 

8348.  Election  —  Term . 

8349.  Certificate  —  Canvass  —  Commission. 

8350.  Oath  — Bond. 

8351.  Duties. 

835a.  Commission,  as  evidence. 

8353.  Residence  —  Office. 

8354.  Records  —  Money  received. 

8355.  Opinion  give,  when. 

8356.  Witness,  docket  etc.,  fees. 


SEC 

8357.  Assistants. 

8358.  Salary  —  D 

8359.  Report,  bie 

8360.  Collections, 

8361.  Library. 

8362.  Claims,  con 

8363.  Repealing  < 

8364.  Repeals  gei 

8365.  Emergency 


An  Act  providing  for  the  election,  prescribing  the  powers  and  dutic 
the  attorney  general  of  Indiana  and  providing  for  the  purchase 
pealing  all  laws  in  conflict  therewith  and  sections  four  (4)  and  ten 
supplemental  to  an  act  entitled  'An  act  to  provide  for  the  elect 
prescribing  the  duties  of  the  attorney  general  of  the  state  or  Indian 
and  repealing  an  act  entitled  "An  act  to  amend  sections  four  (j\  and 
the  election,  fixing  the  compensation  and  prescribing  the  duties  of 
of  Indiana,  approved  June  3,  1861,  and  prescribing  additional  duti 
prosecuting  and  district  attorneys,  approved  March  10,  1873,"  an<* 
proved  and  in  force  March  5,  1889;  S.,  1889,  p.  124. 

8348.  Election— Term  of  office.     Sec  i.  Be 

Assembly  of  the  State  of  Indiana,  That  there  shall  t 
eral  election,  in  the  month  of  November,  an  attorn 
of  Indiana,  who  shall  hold  his  office  for  and  during 
from  and  after  his  election,  and  until  his  successor 

8349.  Certificate  as  to  election — Canvass 
sion.  §  2.  The  clerks  of  the  circuit  courts,  on  the 
turn  day  of  such  election,  shall  make  out  in  words 
ficially  sealed,  of  the  number  of  votes  given  to  eacl 
general,  and  shall  transfnit  the  same  to  the  secretar 
provided  by  law  for  other  state  officers.  The  sec 
the  presence  of  the  governor,  compare  and  estimai 
given  for  attorney  general,  and  certify  to  the  goverr 
the  highest  number  of  votes  for  such  office  and,  tl 
shall  transmit  to  such  person,  by  mail,  his  commiss 

8350.  Oath  —  Bond.  §  3.  Before  entering  up 
duties  of  his  office,  he  shall  take  and  subscribe  an 
ministered  to  him  in  the  usual  form  by  any  officer  a 
oaths;  which  oath  shall  be  deposited  in  the  office  c 
He  shall,  also,  previous  to  entering  upon  the  dutie: 
the  secretary  of  state  (to  be  approved  by  him)  his 
of  twenty-five  thousand  dollars,  payable  to  the  state 
for  the  faithful  discharge  of  his  duties  as  such  attc 
present  attorney  general,  within  thirty  days  after  tl 
shall  execute  and  file,  in  the  manner  aforesaid,  his 

8351.  Duties.  §  4.  Such  attorney  general  shal 
all  suits  that  may  be  instituted  by  or  against  the  sts 
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ecution  and  defense  of  which  is  not  otherwise  provided  for  by  law,  when- 
ever he  shall  have  been  given  ten  days'  notice  of  the  pendency  thereof  by 
the  clerk  of  the  court  in  which  such  suits  are  pending,  and  whenever  re- 
quired by  the  governor  or  a  majority  of  the  officers  of  state,  in  writing,  to 
be  furnished  him  within  a  reasonable  time;  and  he  shall  represent  the  state 
in  all  criminal  cases  in  the  supreme  court,  and  shall  defend  all  suits  brought 
against  the  state  officers  in  their  official  relations,  except  suits  brought 
against  them  by  the  state;  and  he  shall  be  required  to  attend  to  the  inter- 
ests of  the  state  in  all  suits,  actions  or  claims  in  which  the  state  is  or  may 
become  interested  in  the  supreme  court  of  this  state. 

8352.  Commission,  evidence  of  authority.  §  5.  Such  attorney  gen- 
eral shall  not,  in  any  case,  be  required  to  exhibit  to  any  court  his  authority 
for  appearing  in  and  conducting  the  prosecution  or  defense  of  any  such  suit, 
unless  his  authority  be  denied  under  oath,  in  which  case  his  commission 
shall  be  all  the  evidence  required. 

8353.  Residence  —  Office.  §  6.  The  attorney  general  shall  reside  in 
Indianapolis,  and  he  shall  keep  his  office  in  the  state  house;  and  he  shall, 
on  all  business  days  during  business  hours,  be  at  said  office,  in  person  or  by 
deputy,  unless  engaged  in  court  or  elsewhere  in  the  service  of  the  state. 

8354.  Records  —  Money,  pay  over.  §  7.  It  shall  be  the  duty  of  the 
attorney  general  to  keep  a  record  of  all  opinions  given  by  him  to  the  gov- 
ernor, the  general  assembly,  or  to  any  of  the  state  officers,  and  an  accurate 
account  of  all  moneys  collected  or  received  by  him,  in  substantially  bound 
books,  and  to  pay  over  to  the  proper  officer  all  money  collected  at  the  end 
of  each  month;  and  he  shall  also  keep  a  record  of  all  criminal  cases  pend- 
ing in  the  supreme  court,  and  of  all  civil  cases  in  which  it  is  his  duty  to  appear. 

8355-  Opinion,  when  to  be  given.  §  8.  He  shall  be  required  to  give 
his  legal  opinion  to  the  governor  when  requested  to  do  so,  touching  any 
question  or  point  of  law  in  which  the  interests  of  the  state  may  be  involved; 
to  give  his  opinion  to  any  other  state  officer  touching  any  question  or  point 
of  law  concerning  the  duties  of  any  such  officer;  and  likewise,  to  either  house 
of  the  general  assembly,  on  the  constitutionality  of  any  existing  or  proposed 
law,  whenever  required  so  to  do  by  resolution  of  such  house;  and  he  shall 
not  be  required  to  advise  any  other  officer  or  person*. 

8356.  Witness,  docket  etc.  fees;  action  for — Collection  fee. 
§  9.  It  shall  be  the  further  duty  of  the  attorney  general  to  ascertain,  from 
time  to  time,  the  amounts  paid  to  any  public  officer  of  the  state,  or  any 
county  officer  or  other  person  for  unclaimed  witness  fees,  court  docket  fees, 
licenses,  money  unclaimed  in  estates  or  guardianships,  fines,  penalties  or 
forfeitures,  or  moneys  that  escheat  to  the  state  for  want  of  heirs,  or  from 
any  other  source,  where  the  same  is  by  any  law  required  to  be  paid  to  the 
state,  or  to  any  officer  in  trust  for  the  state;  and  in  all  cases  where  the  offi- 
cers whose  duty  it  shall  be  to  collect  the  same  shall  fail,  neglect  or  refuse, 
after  the  cause  of  action  in  favor  of  the  state  shall  have  accrued,  or  shall 
fail,  neglect  or  refuse  to  sue  for  and  proceed  to  recover  any  property  be- 
longing to  or  which  may  escheat  to  the  state,  the  said  attorney  general  shall 
institute  or  cause  to  be  instituted  and  prosecuted,  all  necessary  proceedings 
to  compel  the  payment  of  such  money  or  recovery  of  any  such  property; 
and  the  payment  to  or  collection  by  the  attorney  general  of  any  of  the  funds 
aforesaid  shall  not  render  the  said  officers  liable  to  an  action  on  their  bonds 
by  any  other  officer  or  person.     For  all  collections  made  or  property  re- 
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covered  under  the  provisions  of  this  section  the  attorney  general  shall  be 
allowed  a  commission  of  twenty  per  cent,  on  the  first  thousand  dollars,  ten 
per  cent,  on  the  second  thousand  dollars  and  on  all  sums  exceeding  two 
thousand  dollars,  five  per  cent.,  and  the  fees  of  the  attorney  general  and 
his  assistants  for  the  collection  of  any  fund  which  does  not  bear  the  ex- 
pense of  its  collection,  shall  be  paid  out  of  any  money  in  the  treasury  not 
otherwise  appropriated  :  Provided^  that  the  attorney  general  or  his  assist- 
ants shall  not  receive  any  commission  or  fees  fo*f  or  on  account  of  the  col- 
lection from  the  United  States  of  the  money  paid  by  the  state  of  Indiana 
to  the  United  States  as  direct  tax  during  the  war  of  the  rebellion  ;  but  for 
the  collection  of  any  other  moneys  due  the  state  of  Indiana  from  the 
United  States  he  shall  be  allowed  a  commission  of  ten  per  cent,  on  the 
amount  collected.  And,  for  the  purpose  of  enabling  the  attorney  general 
to  ascertain  the  facts  herein  contemplated,  it  is  hereby  made  the  duty  of 
the  officers  having  the  custody  of  any  such  moneys  to  report  to  said  attor- 
ney general,  upon  oath  or  affirmation,  all  the  facts  pertaining  thereto  upon 
his  demand  in  person,  by  deputy  or  assistants,  or  in  writing;  and  any  such 
officer  failing  to  render  such  information  upon  such  demand,  shall  be 
deemed  guilty  of  a  misdemeanor  and,  upon  conviction  thereof  shall  be 
fined  in  any  sum  not  exceeding  one  hundred  dollars. 

8357.  Assistants.  §.  10.  The  attorney  general  may  employ  ana  nave 
such  assistants  to  aid  him  in  the  discharge  of  the  duties  imposed  upon  him 
by  law,  and  to  pay  to  them,  out  of  the  sum  so  collected  by  them,  a  sum 
not  exceeding  ten  per  cent,  of  the  sum  or  sums  so  collected. 

8358.  Salary  —  Docket  fee.  §  n.  The  attorney  general  shall  be 
paid  a  salary  of  twenty-five  hundred  dollars  per  annum,  to  be  paid  quar- 
terly out  of  any  moneys  in  the  treasury  not  otherwise  appropriated,  and  a 
docket  fee  of  ten  dollars  in  all  cases  in  which  he  may  appear  for  the  state, 
to  be  taxed  against  the  losing  party  with  the  cost  in  said  cause;  but  in  no 
case  shall  such  docket  fee  be  taxed  against  the  state  of  Indiana.  The 
salary  of  the  deputy  attorney  general  shall  be  fifteen  hundred  dollars  per 
annum,  to  be  paid  quarterly  out  of  any  moneys  in  the  treasurv  not  other- 
wise appropriated. 

8359.  Report,  biennial.  §  12.  It  shall  be  the  duty  of  the  attorney 
general  to  make  a  biennial  report  to  the  governor  of  the  business  and  con- 
dition of  his  office;  and  to  make  a  report  to  the  auditor  of  state  at  the  end 
of  each  fiscal  year,  of  all  collections  made  by  him  and  the  manner  of  dis- 
bursement. 

8360.  Report  of  collections.  §  13.  It  shall  be  the  duty  of  any  officer 
or  person  from  whom  the  attorney  general,  or  any  of  his  deputies  or  as- 
sistants, shall  collect  or  receive  any  moneys  due  the  state,  to  report  at 
once  to  the  auditor  of  state,  on  blanks  to  be  furnished  by  the  attorney  gen- 
eral to  them,  the  sum  or  sums  so  received  or  collected,  and  the  character 
thereof;  and  the  auditor  of  state  is  hereby  required  to  keep  a  record  of 
such  reports. 

8361.  Library  —  payment  for.  §  14.  Such  law  books  as  the  supreme 
court  in  their  judgment  shall  deem  necessary  for  use  in  the  attorney  gen- 
eral's office,  shall  be  purchased  and  paid  for  out  of  any  money  in  the 
treasury  not  otherwise  appropriated. 

8362.  Claims,  compromise  of.  §  15.  No  claim  in  favor  of  the  state 
shall  be  compromised  without  the  approval  of  the  governor  and  attorney 
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general,  and  such  officers  are  hereby  empowered  to  make  such  compromise 
'  when,  in  their  judgment,  it  is  in  the  interest  of  the  state  so  to  do. 

8363.  Repealing  clause.  §  16.  Sections  four  and  ten  of  the  above 
entitled  act  are  hereby  repealed. 

8364.  Repeals  generally.  §  17.  All  laws  and  parts  of  laws  incon- 
sistent herewith  are  hereby  repealed. 

8365.  Emergency  clause.  §  18.  Whereas,  an  emergency  exists  for 
the  immediate  taking  effect  of  this  act,  it  is  therefore  declared  that  the 
same  shall  be  in  force  from  and  after  its  passage. 

ARTICLE  13— THE  STATE  LIBRARIAN. 


SBC. 

8366.  Library  purchasing  board. 

8367.  Duties. 

8368.  Appropriation— Repeals. 

8369.  State  laws  to  supreme  court. 

8370.  Legislative  proceedings  etc .  —  Distribution . 

8371.  Historical  relics. 


SEC. 

8372.  Librarian  —  Assistants . 

8373.  Repealing  clause. 

8374.  Emergency. 

8375.  Battle  flags,  custodian. 

8376.  Cases  for— Appropriation. 

8377.  Emergency. 


An  Act  providing  for  the  regulation  and  support  of  the  state  library  and  making  an  appropriation  in 
aid  thereof ;  increasing  the  duties  of  the  librarian  and  repealing  all  laws  in  conflict  and  declaring  an 
emergency.    (Approved  March  i,  1880;  in  force  March  31,  1889;  S.,  1889,  p.  58. 

8366.  State  library — Purchasing  board  created.  Sec.  i.  Beit 
cnacte4  by  the  General  Assembly  of  the  State  of  Indiana,  That  the  state  geol- 
ogist, the  chief  of  the  bureau  of  statistics,  and  state  librarian,  the  state 
superintendent  of  public  instruction,  and  one  member  to  be  appointed  by 
the  Indiana  Historical  Society  shall  be  and  are  hereby  constituted  the 
purchasing  board  of  the  state  library.  The  state  librarian  shall  act  as  sec- 
retary of  said  board,  and  preserve  minutes  of  their  meetings  and  their  of- 
ficial actions.  Any  three  members  of  said  board  shall  constitute  a  quorum 
for  the  transaction  of  business. 

8367.  Duties.  §  2.  It  shall  be  the  duty  of  said  purchasing  board  to 
decide  what  books,  maps,  charts  and  other  instruments  of  knowledge  shall 
be  purchased  for  said  library;  to  supervise  and  direct  the  expenditure  of 
all  appropriations  for  the  purchase  and  binding  of  books,  and  to  report  bi- 
ennially to  the  legislature  the  condition  and  wants  of  the  library.  It  shall 
not  be  lawful  for  the  librarian  to  make  any  purchase  of  books,  maps,  charts 
or  other  instruments  of  knowledge,  except  on  the  direction  of  the  said  pur- 
chasing board. 

8368.  Appropriation— Expenditure— Laws  repealed.  §3.  There 
is  hereby  appropriated,  to  be  paid  out  of  the  general  fund  of  the  state  treas- 
ury, the  sum  of  five  thousand  dollars,  to  be  expended  during  the  year  be- 
ginning April  1,  1889,  and  ending  April  1, 1890,  for  the  purchase  and  bind- 
ing of  books  for  the  state  library,  and  the  sum  of  two  thousand  dollars 
annually  thereafter  for  the  same  purpose:  Provided,  that  the  purchasing 
board,  in  their  discretion,  may  expend  not  to  exceed  one  thousand  dollars 
of  the  first  named  appropriation  for  the  preparation  of  a  card  catalogue  of 
said  library:  And* provided,  that  all  other  existing  laws  making  appropria- 
tions for  the  purchase  and  binding  of  books  for  the  state  library  are  hereby 
repealed  pro  tanto. 

8369.  State  laws  to  supreme  court.  §  4.  The  state  librarian  is 
hereby  directed  to  deliver  to  the  librarian  of  the  supreme  court  all  acts  of 
the  legislatures  of  the  various  states  and  territories  of  the  United  States  now 
in  the  state  library,  or  which  shall  hereafter  be  received  there,  excepting 
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the  acts  of  the  general  assembly  of  Indiana,  and  those  of  which  the  supreme 
court  library  contains  duplicate  copies. 

8370.  Legislative  proceedings  etc.,  distribution.  §  5.  The  duty  of 
distributing  the  printed  copies  of  the  house  journals,  senate  journals,  docu- 
mentary journals  and  also  the  laws  of  congress  received  by  the  state,  is 
hereby  transferred  from  the  secretary  of  state  to  the  state  librarian.  On 
the  first  day  of  April,  1889,  the  secretary  of  state  shall  deliver  into  the  cus- 
tody of  the  state  librarian  all  printed  copies  of  such  journals  and  laws  then 
in  his  possession,  except  the  sets  of  the  same  required  by  law  to  be  kept  in 
the  office  of  the  secretary  of  state,  and  thereafter  shall  deliver  to  the  state 
librarian  all  copies  of  said  journals  and  laws  when  printed  and  received.  On 
receiving  the  same  the  state  librarian  shall  distribute  them  in  all  respects  as 
now  provided  by  law  for  their  distribution  by  the  secretary  of  state. 

8371.  Historical  relics  etc.— Transfer  of.  §  6.  The  custody  of 
the  archaeological  and  historical  relics  now  in  charge  of  the  state  geologist 
and  heretofore  in  charge  of  the  state  librarian  is  hereby  transferred  to  the 
state  geologist,  who  shall  preserve  the  same  in  accordance  with  the  pro- 
visions of  the  laws  for  their  preservation  by  the  state  librarian. 

8372.  Librarian  —  Assistants  —  Salaries.  §  7.  The  salary  of  the 
state  librarian  shall  be  fifteen  hundred  dollars  per  year.  He  shall  appoint 
two  assistants ;  the  salary  of  the  first  assistant  shall  be  eleven  hundred 
dollars  per  year,  and  the  salary  of  the  second  assistant  shall  be  nine  hun- 
dred dollars  per  year. 

8373.  Repealing  clause.  §  8.  All  laws  and  parts  of  laws  in  conflict 
herewith  are  repealed  as  to  such  conflicting  portions. 

8374.  Emergency  —  Act  in  force,  when.  §9.  Whereas,  an  emer- 
gency exists  for  the  taking  effect  of  this  act,  it  shall  be  in  force  from  and 
after  the  31st  day  of  March,  1889. 

Am  Act  providing  for  the  care  and  custody  of  the  battle  flags  of  the  Indiana  regiments  in  the  civil  war. 
[Approved  March  5,  1891;  in  force  June  10,  1891;  S.,  1891,  p.  97. 

Preamble.  Whereas,  The  department  of  the  state  of  Indiana,  Grand 
Army  of  the  Republic,  has  provided  and  placed  in  the  state  geological  mu- 
seum suitable  cases  for  the  arrangement,  display  and  safe  keeping  of  the  bat- 
tle flags  of  the  Indiana  regiments  in  the  civil  war;  and,  Whereas,  It  is  the 
desire  of  the  old  soldiers  of  said  regiments,  as  expressed  by  said  depart- 
ment, that  said  flags  should  be  permanently  located  in  said  cases  and  not  be 
removed  from  museum  for  any  purpose;  therefore. 

8375  Battle  flags  —  Custodian  appointed.  Sec.  i.  Beit  enacted 
by  the  General  Assembly  of  the  State  of  Indiana,  That  the  custody  of  the 
battle  flags  now  in  charge  of  the  state  librarian  is  hereby  transferred  to  the 
state  geologist,  who  shall  cause  them  to  be  appropriately  arranged  in  the 
cases  provided  for  that  purpose  and  safely  keep  them  from  injury.  It  shall 
be  unlawful  for  said  state  geologist  to  loan  said  flags  to  any  person  or  per- 
sons, for  any  purpose,  or  to  permit  them  to  be  removed  from  the  museum, 
but  they  shall  be  forever  preserved  as  memorials  of  the  valor  of  the  soldiers 
of  Indiana:  Provided,  that  such  of  said  flags  as  the  custodian  regards  in  a 
condition  to  be  removed,  may  be  used  in  the  dedicatory  ceremonies  at 
the  completion  of  the  Indiana  state  soldiers'  monument. 

An  Act  to  provide  for  the  care  of  the  batUe  flags  of  the  state  of  Indiana,  and  to  appropriate  the  sum 
of  four  hundred  and  fifty-seven  dollars  and  thirty  cents  to  pay  for  the  cost  of  cases  to  preserve  the 
same  in  the  state  museum  and  declaring  an  emergency.  [Approved  and  in  force  Mareh  5, 1891;  S., 
1891,  p.  08. 
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8376.  Appropriation  —  Cases  for.  Sec.  i.  Be  it  enacted  by  the  Ge?*~ 
eral  Assembly  of  the  State  of  Indiana,  That  the  sum  of  four  hundred  and 
fifty-seven  dollars  and  thirty  cents,  be  and  the  same  is  hereby  appropriated 
out  of  any  moneys  in  the  state  treasury  not  otherwise  appropriated  to  be 
used  in  payment  of  the  cost  of  the  cases  now  in  the  state  museum  con- 
taining the  battle  flags  of  the  state  of  Indiana. 

8377-  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore  the  same  shall  be  in  force  from  and 
after  its  passage. 

ARTICLE  14  — THE  REPORTER  OF  THE  SUPREME  COURT. 


SVC. 

8378.  Duties. 

8379.  Opinions,  how  published. 

8380.  Office  —  Assistant  —  Copyright  —  Salary. 

8381.  Paper  —  Type  ~  Binding— Plates— Edition. 

8382.  Publication  —  Contract. 

8383.  Edition—  Publication,  when. 

8384.  Distribution. 

8385.  Sales  —  Price  —  Limitation  on. 

8386.  Purchaser's  affidavit,  when. 

8387.  Reprints,  when. 

8388.  Money  received  —  Accounting. 

8389.  Syllabi  —  i .  ourt  make. 

8390.  Emergency. 

8391.  Reporter's  duties. 


8393.  Title  of  volume  —  Make  up. 

8393.  Office  —  Assistant  —  Salaries. 

8394.  Publication— Binding. 

8395.  Contracts. 

8396.  Editions  —  Issue. 

8397.  Distribution. 

8398.  Sale  of. 

8399.  Affidavit,  when. 

8400.  Republication. 

8401.  Sales,  accounting. 
840a.  Act,  non  effect  of,  until. 

8403.  Reports  as  evidence. 

8404.  Emergency. 


An  Act  concerning  the  duties  and  compensation  of  the  reporter  of  the  supreme  court  and  the  publica- 
tion and  sale  of  the  reports  by  the  state.  Also,  defining  certain  duties  of  the  judges  of  the  supreme 
court,  the  commissioners  of  public  printing  and  binding  and  the  secretary  and  treasurer  of  state  and 
declaring  an  emergency.  [Reconsidered  and  passed,  over  the  governor's  veto,  March  4,  1889;  S. . 
1889,  p.  87.* 

8378.*  Reporter — Duties  as  to  opinions  and  decisions — Print- 
ing and  binding.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  That  it  shall  be  the  duty  of  the  reporter  of  the  supreme 
court  to  receive  all  opinions  and  syllabi  of  opinions  of  the  supreme  court, 
which  by  this  act  are  required  to  be  published,  that  shall  be  unpublished  at 
the  time  of  his  taking  such  office  and  that  are  decided  during  his  term  of 
office,  within  six  months  after  the  close  of  the  term  at  which  such  decisions 
are  rendered,  whenever  the  opinions  thus  prepared  for  publication  shall  make 
a  volume  of  700  pages,  as  near  as  may  be.  The  reporter  shall  prefix  a  table 
of  cases  reported  therein,  and  a  like  table  of  cases  cited  by  the  court  after 
the  manner  of  such  tables  in  the  recent  volumes  of  the  reports,  add  an  in- 
dex thereto,  and  superintend  the  printing  and  binding  thereof,  and  see  that 
the  same  are  properly  done.  The  index  and  tables  of  cases  shall  be  sub- 
ject to  the  supervision  and  direction  of  the  supreme  court,  the  several  judges 
of  which  shall  be  furnished  the  proof  sheets  as  reports  are  being  printed. 

8379.  Opinions,  how  published.  §  2.  All  opinions  of  the  supreme 
court  shall  be  published  in  full  as  decided  by  the  judges,  but  those  rendered 
exclusively  upon  the  authority  of  former  decisions  cited  therein,  without 
any  statement  of  the  evidence  or  other  reasons  therefor,  and  opinions  in- 
volving no  disputed  principles  of  law  or  equity  or  rule  of  practice,  and  no 
question  except  as  to  whether  the  verdict  or  decision  is  sustained  by  suffi- 
cient evidence  or  is  contrary  to  the  evidence,  shall  be  printed  in  brevier 
type,  without  analysis  or  syllabus,  by  themselves,  at  the  end  of*  the  other 
opinions  and  preceding  the  index.  The  volumes  shall  be  styled  "  Indiana 
Reports  "  and  be  numbered  in  consecutive  order. 

*  Held  to  be  Unconstitutional;  Ex  parte  Griffiths,  xi8  Ind.  85. 
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8380.  Office  —  Assistant  —  Copyright  —  Salary.  §  3.  The  reporter 
of  the  supreme  court  shall  be  provided  with  a  suitable  office,  properly  lighted 
and  heated,  and  supplied  with  furniture  and  stationery,  in  the  state  house 
at  Indianapolis,  and  he  shall  be  allowed  to  appoint  one  competent  assistant. 
He  shall  be  entitled  to  the  use  of  the  manuscript  opinions  of  the  judges,  and 
of  the  records,  briefs,  and  other  papers  filed  in  the  office  of  the  clerk  of  the 
supreme  court,  for  the  purpose  of  making  out  the  reports.  The  reporter 
shall  have  no  copyright  in  the  reports,  but  shall  be  paid  for  his  services  an 
annual  salary  of  four  thousand  dollars,  and  his  assistant  a  like  salary  of 
fifteen  hundred  dollars,  payable  from  the  general  fund  of  the  state  at  the 
treasury  thereof,  in  quarterly  instalments,  as  the  salaries  of  the  governor 
and  other  state  officers  are  paid. 

8381.  Paper— Type  — Binding— Plates— Future  editions.  §4. 
The  reports  of  the  decisions  of  the  supreme  court  shall  be  published  by  the 
state  on  good  paper  and  with  good,  clear  type,  of  the  sizes  used  in  former 
reports,  and  upon  pages  to  correspond  therewith;  said  reports  shall  be  stereo- 
typed and  the  stereotype  plates  shall  be  the  property  of  the  state,  and  shall 
be  preserved  by  the  secretary  of  state  for  the  publication  of  future  editions 
as  they  may  be  needed.  The  binding  of  the  reports  shall  be  of  first  class 
workmanship  in  full  law  sheep,  best  quality  of  lamb  leather,  stamped  sides, 
with  title  and  number  of  volume  in  two  colors  stamped  in  extra  deep  gold. 

8382.  Publication— Contract  §5.  The  publication  of  the  reports 
of  the  supreme  court  shall  be  a  part  of  the  public  printing  and  binding  of 
the  state,  and  shall  be  done  under  the  authority  and  upon  the  contracts  of 
the  commissioners  of  public  printing  and  binding,  and  paid  for  in  the  man- 
ner provided  by  law  for  other  like  work,  except  as  modified  by  the  provis- 
ions of  this  act. 

8383.  Edition  —  Publication,  when.  §  6.  There  shall  be  an  edition 
of  fifteen  hundred  copies  of  each  volume  of  the  reports  published  within 
ninety  days  after  the  last  opinion  necessary  to  make  the  seven  hundred 
pages  shall  have  come  to  the  reporter's  hands. 

8384.  Distribution  of  reports.  §  7.  The  secretary  of  state  shall  re- 
tain five  hundred  copies  of  each  volume  of  the  supreme  court  reports  for 
distribution  and  deposit  as  .follows:  Two  copies  to  the  office  of  the  clerk 
of  the  circuit  court  of  each  county  within  this  state  having  only  a  circuit 
court  therein,  and  one  copy  additional  to  the  office  of  such  clerk  in  all  other 
counties  for  each  judge  for  the  use  of  the  courts  of  the  county;  one  copy 
to  each  college  which  is  in  whole  or  in  part  supported  by  state  funds,  and 
the  residue  of  the  copies  so  retained,  he  shall  cause  to  be  deposited  in  the 
law  library  of  the  supreme  court. 

8385.  Sale  price  — Sale,  limitation  of.  §8.  The  volumes  of  said 
reports  remaining  after  said  distribution  and  deposit  shall  be  held  by  the 
secretary  of  state  for  sale  at  retail  to  any  citizen  of  this  state  at  a  price  of 
one  dollar  and  fifty  cents  per  volume,  and  to  non  residents  of  the  state  at 
two  dollars  and  fifty  cents  per  volume.  The  secretary  of  state  shall  not  sell 
more  than  one  copy  of  each  volume  to  any  one  person,  except  that  any  cit- 
izen of  the  state,  or  firm  having  a  place  of  business  therein  and  engaged  in 
the  sale  of  books,  may  purchase  in  the  manner  provided  in  the  ninth  sec- 
tion of  this  act,  not  to  exceed  fifty  copies  of  any  volume  at  one  time  at  the 
price  fixed  as  aforesaid,  and  sell  the  same  at  an  advance  of  not  exceeding 
twenty-five  cents  per  copy:    Provided,  however •,  that  after  the  number  of 
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copies  of  any  one  volume  left  in  the  hands  of  the  secretary  of  state  for  sale 
shall  be  reduced  to  one  hundred,  they  shall  be  sold  by  him  only  to  citizens 
of  the  state  by  retailing  one  copy  to  one  person. 

8386.  Purchaser's  affidavit,  when.  §  9.  Any  citizen  of  the  state 
making  application  to  purchase  more  than  one  copy  of  any  volume  of  said 
reports  shall  make  and  file  an  affidavit  with  the  secretary  of  state  showing 
for  what  purpose  the  purchase  is  desired,  and  that  he  or  his  firm  has  or  have 
not  in  their  possession  or  control  to  exceed  five  copies  of  such  volume,' and 
that  the  purchaser  is  not  intending  to  acquire  control  of  said  volume  of  said 
reports  and  prevent  the  free  purchase  of  the  copies  of  the  same  at  the  retail 
price  by  the  citizens  of  the  state  for  their  own  use. 

8387.  Reprints ;  when.  §  10.  Whenever  the  copies  of  any  volume 
of  the  reports  published  by  the  state  shall  be  exhausted  so  that  the  secre- 
tary of  state  shall  have  no  more  than  twenty  for  sale  at  retail,  it  shall  be  the 
duty  of  the  commissioners  of  public  printing  and  binding  to  cause,  in  the 
mode  required  by  law,  a  new  edition  of  two  hundred  and  fifty  copies  to  be 
printed  from  the  said  stereotype  plates  and  bound  and  put  on  sale  by  the 
secretary  of  state  at  the  price  fixed  as  aforesaid. 

8388.  Money  received ;  how  accounted  for.  §  1 i.  The  secretary 
of  state  shall  keep  an  account  of  the  disposition  made  by  him  of  the  reports 
published  by  the  state,  and  pay  quarterly  t£  the  treasurer  of  state  all 
moneys  received  from  the  sale  thereof,  and  said  treasurer  shall  place  the 
sum  to  the  credit  of  the  general  fund,  and  he  and  the  said  secretary  shall 
report  the  same  to  the  general  assembly  at  each  regular  session  thereof. 

8389.  Supreme  court  to  make  syllabi.  §  12.  That  it  shall  be  the 
duty  of  the  supreme  court  to  make  a  syllabus  of  each  opinion  recorded  by 
said  court,  except  as  hereinbefore  otherwise  provided. 

8390.  Emergency.  §  13.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act,  therefore,  the  same  shall  be  in  force  from 
and  after  its  passage. 

An  Act  concerning  the  duties  and  compensation  of  the  reporter  of  the  supreme  court,  and  the  publi- 
cation and  sale  of  the  reports  by  the  state,  also  defining  certain  duties  of  the  commissioners  of  pub- 
lic printing  and  binding,  and  the  secretary  and  treasurer  of  state.  [Approved  March  9,  1891;  in 
force  June  10,  1891;  S.,  1891,  p.  389. 

8391.  Reporter's  duties.  Sec.  i.  Be  it  enacted  by  the  General  As- 
sembly of  the  State  of  Indiana,  That  it  shall  be  the  duty  of  the  reporter  of 
the  supreme  court  to  receive  ail  opinions  of  the  supreme  court,  which  by 
this  act  are  required  to  be  published,  that  shall  be  unpublished  at  the  time 
of  his  taking  such  office  and  that  are  decided  during  his  term  of  office 
within  six  months  after  the  close  of  the  term  at  which  such  decisions  are 
rendered.  Whenever  the  opinions  thus  prepared  for  publication  shall  make 
a  volume  of  700  pages,  as  near  as  may  be,  the  reporter  shall  prefix  a  table 
of  cases  reported  therein  and  a  like  table  of  cases  cited  by  the  court,  after 
the  manner  of  such  tables  in  the  recent  volumes  of  the  reports,  also  a  table 
of  statutes  construed  with  the  pages  where  construed;  add  an  index  thereto 
and  superintend  the  printing  and  binding  thereof  and  see  that  the  same  are 
properly  done.  The  index  and  tables  of  cases  shall  be  subject  to  the  su- 
pervision and  direction  of  the  supreme  court,  the  several  judges  of  which 
shall  be  furnished  the  proof  sheets  as  reports  are  being  printed. 

8392.  Title  of  volume  —  Mode  of  reporting.  8  2.  All  opinions  of 
the  supreme  court  shall  be  published  in  full  as  decided  by  the  judges  with 
an  analysis  or  syllabus  of  the  points  decided,  after  the  manner  of  the  first 
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^tnd  second  volumes  of  Blackford's  reports,  but  those  rendered  exclusively 
upon  the  authority  of  former  decisions  cited  therein,  without  any  statement 
of  the  evidence  or  other  reasons  therefor,  and  opinions  involving  no  dis- 
puted principles  of  law  or  equity  or  rule  of  practice  and  no  question  except 
as  to  whether  the  verdict  or  decision  is  sustained  by  sufficient  evidence  or 
is  contrary  to  the  evidence,  shall  be  printed  in  brevier  type,  without  analysis 
or  syllabus,  by  him,  ft  the  end  of  the  other  opinions  and  preceding  the  in- 
dex. The  volumes  shall  be  styled  "  Indiana  Reports  "  and  be  numbered  in 
consecutive  order. 

8393.  Office  etc.  —  Assistant  —  Salaries.  §  3.  The  reporter  of  the 
supreme  court  shall  be  provided  with  a  suitable  office,  properly  lighted  and 
heated  and  supplied  with  furniture  and  stationery  in  the  state  house  at  In- 
dianapolis and  he  shall  be  allowed  to  appoint  one  competent  assistant.  He 
shall  be  entitled  to  the  use  of  the  manuscript  opinions  of  the  judges  and  of 
the  records,  briefs  and  other  papers  filed  in  the  office  of  the  clerk  of  the  su- 
preme court  for'  the  purpose  of  making  out  the  reports.  The  reporter  shall 
have  no  copyright  in  the  reports  but  shall  be  paid  for  his  services  an  an- 
nual salary  of  four  thousand  dollars,  and  his  assistant  a  like  salary  of  fifteen 
hundred  dollars,  payable  from  the  general  fund  of  the  state, at  the  treasury 
thereof  in  quarterly  instalments,  as  the  salaries  of  the  governor  and  the 
state  officers  are  paid. 

8394.  Publication  — Binding  etc.  §  4.  The  reports  of  the  decisions 
of  the  supreme  court  shall  be  published  by  the  state  on  good  paper  and 
with  good,  clear  type  of  the  sizes  used  in  former  reports  and  upon  pages 
to  correspond  therewith.  Said  reports  shall  be  stereotyped  and  the  stereo- 
type plates  shall  be  the  property  of  the  state,  and  shall  be  preserved  by 
the  secretary  of  state  for  the  publication  of  future  editions  as  they  may  be 
needed.  The  binding  of  the  reports  shall  be  of  first  class  workmanship, 
in  full  law  sheep,  best  quality  of  lamb  leather,  stamped  sides,  with  title  and 
number  of  volume  in  two  colors  stamped  in  extra  deep  gold. 

8395.  Contracts,  how  made—  Payment.  §  5.  The  publication  of 
the  reports  of  the  supreme  court  shall  be  a  part  of  the  public  printing  and 
binding  of  the  state,  and  shall  be  done  under  the  authority  and  upon  the 
contracts  of  the  commissioners  of  public  printing  and  binding  and  paid 
for  in  the  manner  provided  by  law  for  other  like  work,  except  as  modified 
by  the  provisions  of  this  act. 

8396.  Edition,  size  of — When  issued.  §  6.  There  shall  be  an  edition 
of  fifteen  hundred  copies  of  each  volume  of  the  reports  published  within 
ninety  days,  after  the  opinion  necessary  to  make  the  seven  hundred  pages 
shall  have  come  to  the  reporter's  hands. 

8397.  Distribution.  §  7.  The  secretary  of  state  shall  retain  five  hun- 
dred copies  of  each  volume  of  the  supreme  court  reports  for  distribution, 
and  deposit  as  follows:  Two  copies  to  the  office  of  the  clerk  of  the  circuit 
court  of  each  county  within  this  state  having  only  a  circuit  court  therein, 
and  one  copy  additional  to  the  office  of  such  clerk  in  all  other  counties  for 
each  judge  for  the  use  of  the  courts  of  the  county.  One  copy  to  each 
college,  which  is  in  whole  or  in  part  supported  by  the  state  funds,  and  the 
residue  of  the  copies  so  retained  he  shall  cause  to  be  deposited  in  the  law 
library  of  the  supreme  court. 

8398.  Copies,  sale  of.  §  8.  The  volumes  of  said  reports  remaining 
after  said  distribution'  and  deposit  shall  be  held  by  the  secretary  of  state 
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for  sale  at  retail  to  any  citizen  of  this  state  at  a  price  of  one  dollar  and 
fifty  cents  per  volume,  and  to  non  residents  of  the  state  at  two  dollars  and 
fifty  cents  per  volume.  The  secretary  of  state  shall  not  sell  more  than  one 
copy  of  each  volume  to  any  one  person,  except  that  any  citizen  of  the 
state,  or  firm  having  a  place  of  business  therein  and  engaged  in  the  sale  of 
books  may  purchase  in  the  manner  provided  in  the  ninth  section  of  this 
act  not  to  exceed  fifty  copies  of  any  volume  at  one  time  at  the  price  fixed 
as  aforesaid,  and  sell  the  same  at  an  advance  of  not  exceeding  twenty-five 
cents  per  copy:  Provided,  however ■,  that  after  the  number  of  copies  of  any 
dne  volume  left  in  the  hands  of  the  secretary  of  state  for  sale  shall  be  re- 
duced to  one  hundred  they  shall  be  sold  by  him  only  to  citizens  of  the 
state  by  retailing  one  copy  to  one  person. 

8399.  Sale,  affidavit  required,  when.  §  9.  Any  citizen  of  the  state 
making  application  to  purchase  more  than  one  copy  of  any  volume  of  said 
reports  shall  make  and  file  an  affidavit  with  the  secretary  of  state  showing 
for  what  purpose  the  purchase  is  desired  and  that  he  or  his  firm  has  or  have 
not  in  their  possession  or  control  to  exceed  five  copies  of  such  volume  and 
that  the  purchaser  is  not  intending  to  acquire  control  of  said  volume  of 
said  reports  and  prevent  the  free  purchase  of  the  copies  of  the  same  at  the 
retail  price  by  the  citizens  of  the  state  for  their  own  use. 

8400.  Republication.  §  io.  Whenever  the  copies  of  any  volume  of 
the  reports  published  by  the  state  shall  be  exhausted  so  that  the  secretary 
of  state  shall  have  no  more  than  twenty  for  sale  at  retail,  it  shall  be  the  du- 
ties of  the  commissioners  of  public  printing  and  binding  to  cause  in  the 
mode  required  by  law,  a  new  edition  of  two  hundred  and  fifty  copies  to  be 
printed  from  the  said  stereotype  plates  and  bound  and  put  on  sale  by  the 
Secretary  of  state  at  the  price  fixed  as  aforesaid. 

8401.  Sales,  accounting  for.  §  ir.  The  secretary  of  state  shall  keep 
an  account  of  the  disposition  made  by  him  of  the  reports  published  by  the 
state  and  pay  quarterly  to  the  treasurer  of  state  all  moneys  received  from 
the  sale  thereof,  and  said  treasurer  shall  place  the  same  to  the  credit  of  the 
general  fund,  and  he  and  the  said  secretary  shall  report  the  same  to  the 
general  assembly  at  each  regular  session  thereof. 

8402.  Act  not  affect  incumbent.  §  12.  The  provisions  of  this  act 
shall  not  apply  to  or  affect  any  supreme  court  reporter  who  had  been  elected 
prior  to  the  taking  effect  of  this  act. 

An  Act  making  the  published  decisions  of  the  supreme  court  of  Indiana  evidence  in  certain  cases  and 
declaring  an  emergency.     [Approved  and  in  force  March  6,  1891;  S.,  1891,  p.  396. 

8403.  Reports  of  decisions  as  evidence.  Sec.  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana,  That  in  all  cases  where  a 
certified  copy  of  the  decisions  of  the  supreme  court  of  the  state  of  Indiana 
would  be  competent  evidence  in  any  of  the  courts  of  the  state,  the  decisions 
of  said  court  as  published  in  the  Indiana  reports,  as  provided  by  the  laws 
of  this  state,  when  properly  identified  by  parol  or  other  evidence,  shall  be 
competent  evidence  in  such  courts,  the  same  as  a  certified  copy  of  the  de- 
cision from  the  clerk's  office  of  the  court  under  seal  thereof. 

8404.  Emergency.  §  2.  An  emergency  exists  for  the  immediate  tak- 
ing effect  of  this  act,  and  the  same  shall  take  effect  and  be  in  force  from, 
and  after  its  passag 
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article  15  — the  state  geologist. 


SBC 

8405.  Department  crested  —  Divisions. 

8406  Director,  election  of—  Heads  of  divisions— 
Vacancies. 

8407.  Duties. 

8408.  Office  etc.  located. 

8409.  M  ine  !  nspector  abolished  —  Successor . 

8410.  Inspector  of  oils. 

841 1.  Inspector  of  natural  gas. 


8413.  Appropriation. 

8413.  Report,  annual. 

8414.  Repealing  clause. 

8415.  Emergency. 

8416.  Supervisor,  natural  gas. 

8417.  Inspection. 

8418.  Repealing  clause. 

8419.  Emergency. 


An  Act  establishing  a  department  of  geology  and  natural  resources  in  the  state  of  Indiana  and  provid- 
!      '     a  director  of  the  der.  -*■••♦      -•  *       •  ■  ■••- 

ice  of  stau 

nspector  of  oils;  __, „ , „_.„.._„„_._....„  _,  r 

and  declaring  an  emergency.    [Reconsidered  and  passed,  over  the  governor's  veto,  February  26, 


ing  for  a  director  of  the  department;  abolishing  the  department  of  geology  and  natural  history  and 
'Bee  of  state  geologist,  connected  therewith;  abolishing  the  offices  of  mine  inspector  and  state 
tor  of  oils;  repealing  all  laws  or  parts  of  laws  conflicting  with  any  of  the  provisions  of  this  act 


9;  S.,  1889,  p.  44.* 

8405.*  Department  of  geology  etc.  created— Divisions.  Sec.  i. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  a  depart- 
ment of  geplogy  and  natural  resources  is  hereby  established  for  the  purpose 
of  continuing  and  perfecting  the  geological  and  scientific  survey  of  this 
state,  of  discovering,  developing  and  preserving  its  natural  resources ;  recom- 
mending and  securing  the  enforcement  of  laws  providing  for  the  health  and 
personal  safety  of  all  persons  engaged  in  developing  or  using  the  products 
of  its  natural  resources,  and  collecting  and  disseminating  information  con- 
cerning its  agricultural,  mining  and  manufacturing  advantages.  The  said 
department  shall  comprise  four  divisions,  as  follows: 

First.  The  division  of  geology  and  natural  science. 

Second.  The  division  of  mines  and  mining. 

Third.  The  division  of  mineral  oils. 

Fourth.  The  division  of  natural  gas. 

8406.  Director,  legislature— Elect  — Heads  of  divisions —Va- 
cancies. §  2.  The  general  assembly  shall,  immediately  after  the  taking  effect 
of  this  act,  elect  a  competent  and  suitable  person,  skilled  in  geology  and 
natural  sciences,  director  of  the  department  of  geology  and  natural  resources, 
who  shall  be  state  geologist  and  curator  of  the  museum  and  chief  of  the  di- 
vision of  geology  and  natural  science.  He  shall  take  an  oath  of  office,  as 
other  officers,  and  hold  his  office  for  a  term  of  four  years,  and  until  his  suc- 
cessor is  elected  and  qualified.  He  shall  appoint  the  chiefs  of  divisions, 
provided  for  in  this  act,  and  such  other  assistants  as  he  may  deem  neces- 
sary in  prosecution  of  the  work  in  the  division  of  geology  and  natural 
science;  but,  in  no  case  shall  the  expenditures  under  his  direction  exceed 
the  amount  authorized  by  the  general  assembly.  The  governor  shall,  by 
appointment,  fill  any  vacancy  that  may  occur  in  the  office  of  director  of 
the  department,  from  any  cause,  when  the  general  assembly  is  not  in  ses- 
sion, and  the  person  so  appointed  shall  serve  as  director  of  the  department 
until  the  next  succeeding  session  of  the  general  assembly,  when  a  successor 
shall  be  elected  by  the  general  assembly:  Provided,  however,  that  no  such 
appointee  shall,  during  such  temporary  holding,  remove  any  of  the  chiefs 
of  divisions  then  serving,  but  may  temporarily  fill  any  vacancies  in  said 
offices  of  chiefs  of  divisions  that  may  occur  by  reason  of  death,  resignation 
or  removal  from  the  state  during  his  incumbency  of  said  office  of  director. 
The  compensation  of  the  director  of  the  department  shall  be  two  thousand 
dollars  per  year,  to  be  paid  as  other  salaries  are  required  by  law  to  be  paid. 

*  Held  to  be  unconstitutional;  State,  ex  rel.  Yancey,  v.  Hyde,  121  Ind.  20;  as  to  appointments  only. 
State,  ex  rel.,  v.  Gorby,  122  Ind.  29. 
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8407.  Duties.  §  3.  It  shall  be  the  duty  of  said  director  to  continue 
the  geological  survey  of  the  state,  by  counties,  or  districts,  and  to  complete 
and  revise  the  same  as  may  be  practicable.  He  shall  give  special  attention 
to  the  discovery  of  minerals,  stones  or  other  natural  substances  useful  in 
agriculture,  manufacture  or  the  mechanical  arts.  He  shall  be  curator  of 
the  geological  cabinet,  museum,  apparatus  and  library,  and  shall,  from  time 
to  time,  as  may  be  practicable,  add  specimens  to  the  cabinet  of  minerals, 
organic  remains  and  other  objects  of  natural  history  peculiar  to  this  state 
and  other  states  and  countries.  He  shall  also  have  genefal  supervision  of 
the  work  in  the  several  divisions  herein  provided. 

8408.  Offices  etc.  located.  §  4.  The  offices  and  museum  of  the 
department  shall  be  in  the  rooms  now  occupied  by  the  same  in  the  state 
house,  and  the  same  shall  be  kept  open  during  the  usual  business  hours  of 
other  offices  of  state,  except  when  the  director  may  be  engaged  in  field 
work  or  other  business  requiring  his  absence. 

8409.  Mine  inspector— Office  abolished  —  Successorship.  §  5. 
The  office  of  mine  inspector  is  hereby  abolished,  and  the  chief  of  the 
division  of  mines  and  mining,  who  shall  be  known  as  the  inspector  of 
mines,  shall  perform  all  of  the  duties  now  required  by  law  to  be  performed 
by  the  mine  inspector.  He  shall  receive  a  salary  of  fifteen  hundred  dol- 
lars per  annum,  and  shall  appoint  one  assistant  who  shall  receive  a  salary 
of  one  thousand  dollars  per  annum.  An  allowance  of  three  hundred  dollars 
per  annum,  from  the  appropriation  for  the  department,  shall  be  made  to 
the  inspector  of  mines  for  the  necessary  expense  of  himself  and  assistant  in 
the  testing  of  weights  and  measures.  He  shall  make  an  annual  report  to 
the  director  of  the  department  of  all  the  matters  now  required  by  law  to  be 
reported  by  the  mine  inspector  to  the  governor,  which  report  shall  be  pub- 
lished with  the  report  of  the  director  of  the  department,  and  shall,  in  every 
way,  comply  with  the  law  pertaining  to  the  inspection  of  mines  not  repealed 
by  the  provisions  of  this  act.  Such  inspector  of  mines  and  assistant  shall 
be  residents  of  the  state  of  Indiana  for  five  years  immediately  preceding 
such  appointment,  and  shall  be  practical  miners  of  at  least  ten  years'  ex- 
perience in  actual  mining,  and  no  person  shall  be  eligible  to  hold  the  office 
of  inspector  of  mines,  or  assistant,  who  is  or  may  be  pecuniarily  interested 
in  any  coal  mine  within  this  state,  either  directly  or  indirectly. 

Said  inspector  of  mines,  and  assistant,  before  entering  upon  the  duties  of 
their  office,  shall  execute  bonds,  payable  to  the  state  of  Indiana,  with  good 
and  sufficient  surety,  in  the  sum  of  one  thousand  dollars,  and  shall  take  and 
subscribe  an  oath  to  be  indorsed  on  the  back  of  their  bonds  for  the  faithful 
performance  of  the  duties  of  their  office,  which  bonds  shall  be  approved  by 
and  filed  with  the  secretary  of  state.  The  assistant  inspector  of  mines  shall 
be  subject  to  the  orders  and  direction  of  the  inspector  of  mines,  and  in  pur- 
suance to  such  orders  and  direction  is  empowered  to  do  any  and  all  acts, 
and  to  perform  all  the  duties  incumbent  upon  the  inspector  of  mines,  and 
such  assistant  shall  report  to  the  inspector  the  work  performed  by  him,  and 
shall  hold  his  office  subject  to  removal  by  the  inspector  of  mines  for  cause. 

8410.  Inspector  of  oils.     §  6.*  The  office  of  state  inspector  of  oils  is 
hereby  abolished,  and  the  chief  of  the  division  of  mineral  oils,  who  shall  be  . 
known  as  inspector  of  mineral  oils,  shall  in  all  respects  perform  all  the 

*  Set  chapter  73,  article  z,  9  8140,  ant*. 
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*  duties  now  required  by  law  of  the  state  inspector  of  oils,  and  receive  there- 
for the  same  fees  and  compensation  now  provided  by  law  for  the  state  in- 
spector of  oils.  His  annual  report  shall  be  made  to  the  director  of  the  de- 
partment, and  shall  be  included  in  the  published  report  of  the  director  of 
the  department,  and  he  and  his  assistants  shall,  in  every  way,  comply  with 
the  law  pertaining  to  the  inspection  of  oils  not  repealed  by  the  provisions  of 
this  act. 

8411.  Inspector  of  natural  gas  etc.  §  7.  The  chief  of  the  division 
of  natural  gas  shall  be  known  as  the  inspector  of  natural  gas  and  natural 
gas  piping,  and  shall  be  a  person  having  a  practical  knowledge  of  the  uses 
and  effects  of  natural  gas  and  of  natural  gas  piping.  He  shall  receive  a 
salary  of  fifteen  hundred  dollars  per  annum.  The  inspector  of  natural  gas 
shall  devote  his  entire  time  and  attention  to  the  duties  of  his  office.  He 
shall  make  personal  inspection  of  all  the  gas  wells  in  the  state  and  shall  see 
that  every  precaution  is  taken  to  insure  the  health  and  safety  of  the  work- 
men employed  in  opening  such  wells  and  utilizing  the  supplies  of  gas  ob- 
tained therefrom.  He  shall  see  that  the  provisions  of  the  laws  in  regard 
to  natural  gas  are  faithfully  carried  out,  and  that  the  penalties  of  the  law 
are  enforced  against  any  person  who  shall  wilfully  disobey  the  same.  He 
shall  promptly  report  to  the  attorney  general  any  attempt  to  convey  supplies 
of  natural  gas  outside  the  state.  He  shall  also  collect  and  tabulate  infor- 
mation in  regard  to  the  following  facts:  The  number  of  gas  wells,  with  the 
location  of  the  same,  and  so  far  as  practicable  the  volume  of  gas  produced 
by  each;  the  amount  of  capital  invested  in  the  gas  industry;  the  number 
of  miles  of  mains  laid  for  transportation  of  gas  and  the  estimated  capacity 
of  the  same;  the  cost  of  gas  for  fuel  at  various  points  in  the  state;  and 
the  increase  or  decrease  of  pressure  in  the  wells;  all  of  which,  together 
with  such  other  information  as  he  may  deem  important  and  such  recommen- 
dations for  legislation  as  appear  desirable,  shall  be  included  in  an  annual  re- 
port to  the  director  of  the  department,  to  be  filed  by  the  first  day  of  No- 
vember of  each  year.  Such  report  shall  be  included  in  the  published  re- 
port of  the  director  of  the  department.  Such  inspector  of  natural  gas  and 
natural  gas  piping,  before  entering  upon  the  duties  of  his  office,  shall  exe- 
cute a  bond  payable  to  the  state  of  Indiana  in  the  sum  of  one  thousand 
dollars,  and  shall  take  a*nd  subscribe  an  oath  to  be  indorsed  on  the  back  of 
his  bond  for  the  faithful  performance  of  the  duties  of  his  office,  which  bond 
shall  be  approved  by  and  filed  with  the  secretary  of  the  state.    [See  §  84 1 6. 

8412.  Appropriation.  §  8.  An  annual  appropriation  of  ten  thousand 
dollars  shall  be  and  is  hereby  made  to  the  department  of  geology  and  natural 
resources,  out  of  which  appropriation  shall  be  paid-  all  the  salaries  herein 
provided  for,  and  the  other  expenses  of  said  department.  The  expenses 
of  the  department  of  geology  and  natural  history,  incurred  for  the  current 
fiscal  year,  prior  to  the  taking  effect  of  this  act,  shall  be  paid  out  of  the  funds 
herewith  appropriated  for  this  department  for  the  current  fiscal  year,  and 
any  work  remaining  unfinished  by  the  state  geologist  shall  be  completed  by 
the  director  of  this  department. 

8413.  Annual  report.  §  9.  The  director  of  the  department  shall  make 
to  the  governor  an  annual  report  of  his  labors,  together  with  the  reports 
from  the  various  divisions,  including  all  discoveries  and  useful  information 
he  may  have  obtained  in  such  service,  including  such  maps,  figures  and  de- 
scriptions in  geology,  paleontology  and  archaeology  as  may  promote  science, 
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and  in  the  diffusion  of  knowledge,  and  assist  in  advertising  the  natural  re- 
sources of  the  state;  and  eight  thousand  copies  of  such  report  shall  be 
printed  and  published  in  like  manner  as  other  official  reports. 

8414.  Repealing  clause.  §  10.  All  acts  or  parts  of  acts  inconsistent 
with  any  of  the  provisions  of  this  act  are  hereby  repealed  to  the  extent  of 
such  inconsistency. 

8415.  Emergency.  §11.  Whereas,  an  emergency  is  hereby  declared 
to  exist  for  the  immediate  taking  effect  of  this  act,  it  shall,  therefore,  take 
effect  and  be  in  force  from  and  after  its  passage. 

An  Act  establishing  the  office  of  natural  pas  supervisor  in  the  state  of  Indiana,  providing  for  the  ap- 
pointment of  such  officer,  and  defining  his  duties,  repealing  section  7  of  an  act  entitled  "An  act  es- 
tablishing a  department  of  geology  and  natural  resources  in  the  state  of  Indiana,  and  providing  for 
a  director  of  the  department,  abolishing  the  department  of  geology  and  natural  history,  and  the  of- 
fice of  state  geologist  connected  therewith."  Abolishing  the  offices  of  mine  inspector  and  state  in- 
spector of  oils,  repealing  all  laws  or  parts  of  laws  in  conflict  with  any  of  the  provisions  of  this  act, 
and  declaring  an  emergency,  passed  over  the  governor's  veto,  and  in  force  February  26,  1889;  ap- 

Firopriating  money  to  pay  the  salary  and  expenses  of  such  supervisor,  and  declaring  an  emergency. 
Passed,  notwithstanding  the  governor's  veto,  and  in  force,  March  9,  1891;  S.,  1891,  p.  379. 

8416.  Natural  gas  supervisor — Appointment — Term — Vacancy 
— Removal  —  Salary —  Oath — Bond — Duties.  Sec.  i.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana,  That  the  office  of  natural 
gas  supervisor  is  hereby  established,  and  within  thirty  days  after  the  taking 
effect  of  this  act  the  state  geologist  of  Indiana  shall  appoint  a  skilled  and 
suitable  person,  who  has  a  practical  knowledge  of  geology  and  natural  gas 
and  who  is  not  directly  or  indirectly  interested  in  piping  or  selling  natural 
gas,  as  natural  gas  supervisor  of  the  state  of  Indiana.  Such  supervisor  shall 
serve  for  a  term  of  four  years,  and  until  his  successor  is  appointed  and  quali- 
fied, and  in  case  a  vacancy  occurs  in  the  office  of  natural  gas  supervisor, 
from  any  cause,  the  state  geologist  shall  fill  said  vacancy  by  appointment 
as  herein  prescribed:  Provided,  however,  the  state  geologist  shall  have  power 
to  remove  such  supervisor  at  any  time  for  violation  or  neglect  of  duty.  Such 
supervisor  shall  receive  an  annual  salary  of  twelve  hundred  dollars,  and  the 
further  sum  of  six  hundred  dollars  for  traveling  and  other  expenses,  and  an 
annual  appropriation  of  eighteen  hundred  dollars  is  hereby  made  out  of 
any  moneys  in  the  state  treasury  not  otherwise  appropriated  for  the  salary 
and  expenses  of  such  supervisor.  The  state  geologist  shall  issue  to  such 
natural  gas  supervisor  a  certificate  of  appointment,  and  said  supervisor  shall, 
within  ten  days  thereafter,  make  and  execute  a  bond  in  the  sum  of  one 
thousand  dollars,  payable  to  the  state  of  Indiana,  with  his  oath  of  office 
indorsed  thereon,  which  bond  shall  be  for  the  faithful  performance  of  duty, 
and  shall  be  approved  by  and  filed  with  the  secretary  of  state.  Such  su- 
pervisor, when  he  has  qualified  according  to  law,  shall  devote  all  his  time 
to  the  business  of  his  office,  and  he  shall  work  at  all  times  under  the  di- 
rection of  the  state  geologist.  He  shall  make  personal  inspection  of  all 
the  gas  wells  of  the  state,  so  far  as  practicable,  and  shall  see  that  every 
precaution  is  taken  to  insure  the  health  and  safety  of  workmen  engaged  in 
opening  gas  wells  and  laying  mains  and  pipes,  and  of  those  who,  in  any 
manner,  use  gas  for  mechanical,  manufacturing,  domestic  or  other  pur- 
poses. He  shall  see  that  all  the  provisions  of  law  pertaining  to  the  drill- 
ing of  wells  and  the  piping  and  consumption  of  natural  gas  are  faithfully 
carried  out  and  that  the  penalties  of  law  are  strictly  enforced  against  any 
person  or  persons  who  violate  the  same,  and  promptly  report  all  violations 
of  law  to  the  attorney  general  of  the  state.     He  shall  collect  and  tabulate 
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in  his  annual  report  to  the  state  geologist,  which  shall  be  made  on  the 
second  Monday  in  January  of  each  year  and  published  in  the  report  of  the 
state  geologist,  the  following  facts:  The  number  of  gas  wells,  with  loca- 
tion; a  record  of  the  geological  strata  passed  through  in  drilling  wells, 
depth  at  which  salt  water  is  reached  in  the  various  wells,  and  the  height 
to  which  it  rises;  the  volume  of  gas  produced  by  each  well,  so  far  as  it 
can  be  ascertained  and,  also,  the  initial  or  rock  pressure  of  the  same;  the 
increase  or  decrease  in  pressure  of  the  various  wells,  so  far  as  it  can  be 
ascertained,  and  also  the  increase  or  decrease  in  volume  of  gas  produced; 
the  number  of  miles  of  mains  laid  for  the  transportation  of  gas  and  ca- 
pacity and  cost  of  the  same;  the  amount  of  capital  invested  in  the  gas  in- 
dustry and  the  number  of  persons  employed  in  the  same;  the  cost  of  gas 
as  fuel  at  the  various  points  at  which  it  is  used;  the  amount  of  capital  in- 
vested in  manufactories  located  on  account  of  natural  gas  and  the  number 
of  the  same,  together  with  the  amount  and  kind  of  products  and  number 
of  employes,  and  such  other  facts  and  information  as  the  state  geologist 
may  require.      [See  §  8411* 

8417.  Inspection.  §  2.  It  shall  be  the  duty  of  the  natural  gas  super- 
visor to  inspect  all  natural  gas  pipe  lines  in  this  state,  at  least,  once  in  each 
year  and  as  often  as  may  be  necessary,  or  whenever  he  may  be  directed  by 
the  state  geologist,  and  he  shall  have  the  power  to  condemn  any  pipes  or 
portions  of  lines  that  he  may  deem  unsafe  or  dangerous  to  life  or  property. 
And  any  person  or  persons  using  or  causing  to  be  used  any  pipe  line  or  por- 
tions thereof  after  the  same  has  been  condemned,  shall  be  guilty  of  a  mis- 
demeanor and,  upon  conviction,  shall  be  fined  in  any  court  having  jurisdic- 
tion of  misdemeanors  in  any  sum  not  exceeding  one  hundred  dollars,  and 
any  person,  or  persons,  in  this  state  owning  natural  gas  wells  or  natural  gas 
pipe  lines,  or  who  controls  the  same,  who  refuses  to  allow  the  same  to  be  in- 
spected by  the  natural  gas  supervisor,  upon  conviction,  shall  be  fined  in  any 
sum  not  exceeding  fifty  dollars:  Provided^  further *,  that  whenever  any  re- 
sponsible person  shall  file  with  such  gas  supervisor  an  affidavit  charging  the 
owner  or  owners  of  such  gas  plant  or  wells,  or  any  person  using  the  same, 
or  their  employes,  with  the  violation  of  any  of  the  laws  regulating  the  use 
of  natural  gas  and  particularly  specifying  the  violation  complained  of,  it 
shall  be  the  duty  of  such  supervisor  to  examine  and  inquire  into  the  alleged 
violation  of  the  law  as  set  forth  in  the  affidavit  and,  if  he  finds  the  facts  as 
charged,  it  shall  be  his  duty  to  see  that  the  law  is  complied  with. 

8418.  Repealing  clause.  §  3.  Section  seven  of  an  act  entitled  an  act 
establishing  a  department  of  geology  and  natural  resources  in  the  state  of 
Indiana,  and  providing  for  a  director  of  the  department,  abolishing  the  de- 
partment of  geology  and  natural  history,  and  the  office  of  state  geologist 
connected  therewith;  abolishing  the  offices  of  mine  inspector  and  state  in- 
spector of  oils;  repealing  all  laws  or  parts  of  laws  in  conflict  with  any  of  the 
provisions  of  this  act,  and  declaring  an  emergency,  passed  over  the  gover- 
nor's veto,  and  in  force  February  26,  1889,  is  hereby  repealed. 

8419.  Emergency.  §  4.  Whereas,  an  emergency  is  hereby  declared 
for  the  immediate  taking  effect  of  this  act,  the  same  shall  take  effect  and  be 
in  force  from  and  after  its  passage. 
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article  16  —the  bureau  of  statistics. 


SEC. 

842a  Chief,  additional  duties. 

8421.  Reports.  # 

8422.  Oaths,  administer  —  Witnesses. 

8423.  Witness'  refusal  to  answer. 

8424.  Deputy. 


SEC. 

8425.  Appropriation. 

8426.  Salary,  increase. 

8427.  Reports,  distribution. 

8428.  Emergency. 


An  Act  supplemental  to  an  act  entitled  "An  act  providing  for  the  establishm  ent  of  a  state  bureau  of 
statistics  and  geology,  creating  the  office  of  chief  of  such  department,  defining  his  duties,  provid- 
ing for  the  collection  of  statistics  of  agriculture,  manufactures,  commerce,  education^  labor,  social 
and  sanitary  subjects,  making  said  chief  curator  of  the  geological  cabinet  and  appropriating  money 
to  carry  out  the  provisions  of  this  act,"  approved  March  20,  1879,  and  further  denning  the  duties  of 
said  chief  in  the  collection  of  statistics  on  the  subject  of  labor  and.  industries,  compelling  officers, 
corporations  and  individuals  to  make  reports,  allowing  the  chief  to  employ  assistants  and  appropri- 
ating money  for  the  carrying  out  of  its  provisions.  [Approved  and  in  force  March  9,  1889 ;  S. ,  1889.. 
P-  335- 

8420.  Duties  of  chief  of  bureau  —  Additional.  Sec.  i.  Be  it  en- 
acted by  the  General  Assembly  of  the  State  of  Indiana,  That,  in  addition  to 
the  other  duties  now  imposed  by  law  on  the  chief  of  the  Indiana  bureau  of 
statistics,  he  shall  collect,  compile  and  systematize  statistics,  with  reference 
to  the  subject  of  labor  in  its  social,  educational^  industrial  and  general 
condition,  wages  and  treatment  of  all  classes  of  our  working  people,  to  the 
end  that  the  effects  of  the  same  upon  the  permanent  prosperity  and  pro- 
ductive industry  may  be  shown,  and  shall  report  to  the  legislature,  in  con- 
venient form,  the  results  of  his  investigation. 

8421.  Reports,  to  legislature  —  Contents.  §  2.  The  duties  of  such 
bureau  shall  be  to  collect,  in  the  manner  hereinafter  provided,  assort,  sys- 
tematize, print  and  present  in  biennial  reports  to  the  legislature  statistical 
details  relating  to  all  departments  of  labor  in  this  state,  including  the  penal 
institutions  thereof,  particularly  concerning  the  hours  of  labor,  the  num- 
ber of  laborers  and  mechanics  employed,  the  number  of  apprentices  in 
each  trade,  with  the  nativity  of  such  laborers,  mechanics  and  appren- 
tices, wages  earned,  savings  from  the  same,  the  culture,  moral  and  mental, 
with  age  and  sex  of  persons  employed,  the  number  and  character  of  ac- 
cidents, the  sanitary  condition  of  institutions  where  labor  is  employed,, 
as  well  as  the  influence  of  the  several  kinds  of  labor,  and  the  use  of  in- 
toxicating liquors  upon  the  health  and  mental  condition  of  the  laborers, 
the  restrictions,  if  any,  which  are  put  upon  apprentices  when  indentured, 
the  proportion  of  married  laborers  and  mechanics  who  live  in  rented 
houses,  with  the  average  annual  rental  of  the  same,  the  average  num- 
ber of  members  in  the  families  of  married  laborers  and  mechanics,  the 
value  of  property  owned  by  laborers  or  mechanics  (if  foreign  born)  upon 
their  arrival  in  this  country,  and  the  length  of  time  they  have  resided  here, 
the  subjects  of  co-operation,  strikes  or  other  labor  difficulties,  trades  unions, 
and  other  labor  organizations,  and  their  effects  upon  labor  and  capital, 
with  such  other  matter  relating  to  the  commercial,  industrial  and  sanitary 
condition  of  the  laboring  classes  and  permanent  prosperity  of  the  respect- 
ive industries  of  the  state,  as  such  bureau  may  be  able  to  gather,  accom- 
panied by  such  recommendations  relating  thereto  as  the  bureau  may  deem 
proper. 

8422.  Oath,  administer— Witness  examine.  §3.  The  chief  or 
duly  authorized  deputy  shall  have  power  to  examine  witnesses  under  oath, 
to  compel  the  attendance  of  witnesses  and  the  production  of  papers  while 
acting  in  any  part  of  this  staje,  and  witnesses  may  be  summoned  by  said 
chief  or  authorized  deputy  thereof  by  its  process  in  the  same  manner,  ad* 
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minister  oaths  and  take  testimony  in  all  matters  relating  to  the  duties  herein 
required  of  said  bureau. 

8423.  Refusal  to  answer  questions.  §  4.  Any  county,  municipal  or 
township  officer,  corporation,  firm,  individual  or  association  doing  business 
within  this  state  who  shall  neglect  or  refuse,  for  thirty  days,  to  answer  ques- 
tions by  circular  or  upon  personal  application,  or  who  shall  refuse  to  obey 
the  summons  and  give  testimony  according  to  the  provisions  of  this  act, 
shall  be  liable  to  a  penalty  of  one  hundred  dollars,  to  be  collected  by  the 
order  of  the  chief  of  said  bureau  of  statistics  in  an  action  wherein  the  state 
of  Indiana  shall  be  plaintiff. 

8424.  Deputy  —  Salary.  §  5.  The  chief  of  said  bureau  is  hereby  au- 
thorized to  employ  a  suitable  person  as  deputy,  to  assist  him  in  carrying  out 
the  provisions  of  this  act,  and  whose  salary  shall  be  one  thousand  dollars 
per  annum,  and  such  other  assistants  as. may  be  necessary. 

8425.  Appropriation.  §  6.  In  order  to  carry  out  the  provisions  of  this 
act,  there  is  hereby  appropriated  out  of  any  funds  in  the  treasury  not  other- 
wise appropriated  the  additional  sum  of  five  thousand  dollars  per  annum; 
said  amount,  or  so  much  thereof  as  may  be  necessary,  to  be  drawn  in  the 
same  manner  as  now  provided  by  law  governing  said  bureau. 

8426.  Salary,  increase.  §  7.  For  the  additional  duties  hereby  im- 
posed on  the  chief  of  the  bureau,  he  is  allowed  the  further  sum  of  six  hun- 
dred dollars  per  annum,  to  be  paid  out  of  any  money  in  the  treasury  not 
otherwise  appropriated. 

8427.  Reports,  distribution  of.  §  8.  It  is  hereby  made  the  duty  of 
the  chief  of  the  bureau  of  statistics  to  transmit,  immediately  upon  publica- 
tion, one  copy  of  the  biennial  report  of  the  bureau  to  each  county  and  state 
officer  in  Indiana. 

8428.  Emergency.  §  9.  An  emergency  exists  for  the  immediate  tak- 
ing effect  of  this  act  therefore  the  same  shall  be  in  force  from  and  after  its 
passage. 

ARTICLE  17a  — THE  CUSTODIAN  OF  PUBLIC  BUILDINGS. 

SEC. 

8436.    Record  — Report  — Accounts. 


SEC.  SEC 


8439.  Custodian  of  public  buildings  —  Appoint- 
ment. 

8430.  Removal — Vacancy — Assistant 

8431.  Salaries. 

8432.  Duties. 

8433.  Supplies,  purchase  of. 

8434.  ( 'on tracts  —  Laborers . 

8435.  Janitors  —  Watchmen  —  Extra  laoor. 


8437.  Accounts,  monthly. 

8438.  Office  —Violation  of  act. 

8439.  State  house  engineer  —  Duties  —  Assistant — 

Salary  etc. 

8440.  Appropriation. 

8441.  Repealing  clause. 

8442.  Emergency. 


An  Act  to  provide  for  the  appointment  and  compensation  of  a  custodian  of  public  building1;  and  prop- 
erty ana  providing  for  tne  appointment  and  compensation  of  a  stale  house  engineer,  prescribing 
their  duties  and  fixing  iheir  compensation,  as  well  as  the  compensation  of  other  persons  that  may- 
be employed  by  such  officers  and  other  matters  connected  therewith  and  declaring  an  emergency. 
[Reconsidered  and  passed,  over  the  governor's  veto,  and  in  force  March  5,  1889;  SM  1889,  p.  1x4. 

8429.  Custodian — Appointment — Bond.  Sec.  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana^  That  the  general  assembly 
in  joint  session  shall  appoint  a  custodian  of  public  buildings  and  property, 
who  shall  have  the  care  of  the  state  capitol,  together  with  all  the  grounds 
appurtenant  thereto  belonging  to  the  state;  and  such  custodian  shall,  before 
entering  upon  the  discharge  of  his  duties,  qualify,  as  provided  by  law,  and  exe- 
cute and  file  with  the  secretary  of  state  a  bond  in  the  penal  sum  of  five  thou- 
sand (5,000)  dollars,  conditioned  for  the  faithful  discharge  of  his  duties,  and 
92 
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for  the  proper  disposal,  care  and  control  of  all  property,  and  the  payment 
of  and  accounting  for  all  moneys  that  shall  come  into  his  possession  or  con- 
trol as  such  custodian,  with  sureties  thereto,  to  be  approved  by  the  governor. 

8430.  Term  of  office  —  Removal  —  Successorship.  §  2.  His 
term  of  office  shall  be  for  four  (4)  years,  commencing  when  the  state 
house  commissioners  shall  hare  turned  over  the  buildings  to  the  state  as 
provided  by  law:  Provided,  that  he  may  be  removed  at  any  time  for  cause 
stated  in  writing  by  a  board  consisting  of  the  chief  of  the  bureau  of  sta- 
tistics, the  auditor  of  state  and  the  director  of  the  department  of  geology 
and  natural  resources,  who  shall  fill  the  vacancy  for  the  unexpired  term. 
In  case  of  the  death  of  the  custodian  during  his  term  of  office,  the  assist- 
ant custodian  shall  succeed  to  the  office  and  duties  of  the  custodian,  after 
first  qualifying  under  the  same  rules  and  requirements  covering  the  posi- 
tion of  custodian. 

8431.  Assistant  —  Salaries.  §3.  The  custodian  shall  receive  for 
his  services  the  sum  of  one  thousand  five  hundred  dollars  ($1,500)  a  year, 
which  shall  be  paid  on  proper  vouchers,  as  the  salaries  of  other  state  officers 
are  paid.  He  shall  be  authorized  to  employ  an  assistant  at  a  sum  not  to 
■exceed  nine  hundred  dollars  ($900)  a  year. 

8432.  Duties.  §  4.  It  shall  be  the  duty  of  the  custodian  to  take  charge 
of  and  protect  the  capitol  buildings  and  all  its  furniture  and  other  property 
connected  therewith;  to  preserve  the  same  from  injury;  and  constantly  to 
keep  every  part  thereof  cleaned  and  in  proper  order;  and,  at  all  suitable 
hours,  to  personally  or  by  proper  escort  attend  visitors  who  may  wish  to 
view  same,  or  any  part  thereof  intrusted  to  his  care,  free  of  expense; 
to  control  and  take  care  of  the  capitol  grounds,  walks,  trees,  shrubbery, 
statuary  and  other  property  of  the  state  in  or  about  the  capitol  grounds  or 
premises,  and  to  keep  the  same  clean  and  in  good  order. 

8433.  Supplies,  purchase  of —  Council.  §  5.  The  custodian  is  hereby 
empowered,  and  it  shall  be  his  duty,  to  purchase  from  time  to  time  such 
needed  supplies  as  are  required,  under  the  orders  of  an  executive  council 
composed  of  the  governor,  secretary  of  state  and  treasurer  of  state,  and 
under  like  orders  to  superintend  and  cause  such  repairs  to  be  made  to  the 
capitol  or  other  property  in  his  care  as  shall  be  deemed  necessary  to  its 
protection. 

8434.  Contracts  authorized  —  Laborers.  §  6.  The  custodian  is  au- 
thorized and  empowered  to  contract  for  and  have  supplied  all  water,  ice, 
telegraph  and  telephone  service  required  in  the  convenient  and  efficient 
discharge  of  the  duties  of  the  legislature  [legislative],  executive  and  judicial 
and  other  officers  of  the  state  boards  or  other  boards  or  representatives  of 
the  state  at  the  seat  of  government;  but  all  contracts  and  expenditures  made 
by  him  for  any  of  the  purposes  enumerated,  or  for  any  other  purpose,  must 
be  approved  by  the  executive  council.  Such  custodian  is  hereby  authorized 
to  employ  all  such  labor  as  may  be  required  in  carrying  out  the  duties  im- 
posed by  this  act,  to  have  charge  of  same  in  and  about  the  capitol  and 
grounds  at  all  times,  and  employ  and  discharge  same  or  any  part  thereof, 
as  the  public  interest  may  demand  ;  and  to  see  that  ample  provision  is  made 
for  the  meeting  and  organization  of  each  house  of  the  general  assembly; 
but  nothing  in  this  act  shall  deprive  either  house  of  the  general  assembly 
from  employing  and  controlling  the  necessary  force  for  its  own  comfort  and 
convenience.     Such  custodian  shall  institute  the  proper  civil  or  criminal 
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proceedings  in  the  name  of  the  state,  with  the  advice  and  consent  of  the 
attorney  general,  against  any  person  for  any  injury  or  threatened  injury  to 
any  property  of  the  state  in  his  care. 

8435.  Janitors  —  Watchmen  —  Extra  labor.  §  7.  The  regular 
labor  force  in  and  about  the  buildings  to  be  employed  by  said  custodian 
shall  consist  of  not  more  than  fifteen  (15)  janitors  and  laborers,  two  (2)  day 
watchmen  and  one  night  watchman.  The  compensation  shall  not  exceed, 
viz. :  the  janitors  or  laborers  shall  not  receive  more  than  fifty  dollars  ($50) 
per  month,  day  watchmen  shall  not  receive  more  than  fifty  dollars  ($50) 
per  month,  night  watchman  shall  not  receive  more  than  fifty-five  dollars 
($55)  Per  month,  and  for  any  extra  labor  required,  at  the  lowest  cost  at- 
tainable for  such  service  as  is  required. 

8436.  Record  —  Report  —  Accounts.  §8.  The  custodian  shall  keep 
in  his  office  a  complete  record  and  list  of  lands  and  other  property  of  the 
state  at  the  seat  of  government,  together  with  accurate  plans  and  surveys 
of  the  public  grounds  thereat,  and  make  a  report  to  the  governor  on  the 
last  days  of  March,  June  and  September  of  each  year,  and  an  annual  report 
on  the  last  day  of  December  of  each  year,  and  a  report  for  the  two  years 
preceding  each  session  of  the  general  assembly,  and  show  in  detail  the  man- 
ner in  which  all  appropriations  were  applied  and  expenditures  made  upon 
the  public  grounds  and  public  buildings  in  his  charge,  the  condition  of  the 
public  buildings,  grounds  and  property  in  his  charge,  and  the  measures 
necessary  to  be  taken  for  the  care  and  preservation  of  same ;  and  likewise 
to  report  any  casualties  happening  to  or  upon  the  property  under  his  care, 
and  causes  of  same;  and  render  an  itemized  account  of  the  expenditures 
made  by  him  during  such  period,  with  recommendations  as  to  the  manner 
in  which  the  service  under  his  management  could  be  made  more  efficient 
or  economical  to  the  state;  and  he  shall  perform  all  such  other  duties  as 
may  be  imposed  on  him  by  law,  or  by  the  proper  authorities  herein  de- 
scribed. 

8437.  Accounts,  monthly.  §  9.  At  the  end  of  each  montn  ne  shall, 
under  oath,  make  out  a  list  of  expenses  incurred  under  this  act,  itemizing 
the  same,  with  the  names  of  the  persons  entitled  to  payment  thereunder, 
and  amounts  thereof,  and  upon  the  same  being  approved  by  said  executive 
council,  the  auditor  shall  issue  warrants  in  the  amounts  and  to  the  persons 
entitled  thereto. 

8438.  Office  — Violation  of  act— Penalty.  §  10.  He  shall  keep 
an  office  in  the  capitol  building  provided  for  that  purpose,  and  shall  be  in 
no  other  public  business  that  will  divert  his  attention  from  the  duties  of 
his  office,  and  it  shall  be  unlawful  for  the  custodian  to  have  any  pecuniary 
interest,  directly  or  indirectly,  in  any  contract  for  supplies  or  labor  pro- 
vided for  by  this  act,  or  in  any  business  enterprise  involving  an  expendi- 
ture of  the  state,  and  a  violation  of  the  provisions  of  this  section  shall  be 
deemed  a  misdemeanor  and,  on  conviction  thereof,  he  shall  be  fined  in  any 
sum  not  exceeding  one  thousand  ($1,000)  dollars,  and  be  removed  from 
office. 

8439.  State  house  engineer  —  Duties  —  Assistants  —  Salary  — 
Expenses.  §11.  The  general  assembly  in  joint  session  shall,  also,  appoint 
a  state  house  engineer,  who  shall  at  all  times  direct  the  opening  and  ventila- 
tion of  the  several  departments,  and  have  charge  of  the  heating  apparatus 
and  all  machinery  and  plumbing  connected  therewith;  the  electric  light 
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and  gas  light,  and  all  machinery  connected  therewith,  together  with  the  ele- 
vators, and  he  shall  have  power,  and  it  shall  be  his  duty,  to  cause  all  neces- 
sary repairs  to  be  made  thereto,  under  the  orders  of  the  executive  council. 
He  shall  employ  all  necessary  assistants  in  this  department,  the  number 
not,  however,  to  exceed  six  persons,  including  one  person  to  run  the  pas- 
senger elevator.  The  engineer's  assistants  shall  consist  of  men  skilled  in 
the  work  they  may  be  required  to  perform.  Their  compensation  shall  not 
exceed  seventy-five  dollars  per  month,  excepting  the  elevator  conductor, 
whose  compensation  shall  not  exceed  forty  dollars  per  month,  and  the  same 
shall  be  payable  by  the  treasurer  of  state  on  the  first  and  fifteenth  days  of 
each  month,  upon  the  warrant  of  the  auditor  of  state;  but  before  such  war- 
rants are  issued  said  engineer  shall,  under  oath,  make  out  a  list  of  ex- 
penses incurred  under  this  act,  itemizing  the  same,  with  the  names  of  the 
persons  entitled  to  payment  thereunder,  and  amounts  thereof,  and  the  same 
shall  be  examined  and  approved  by  said  executive  council,  and  the  cost  ot 
all  repairs  to  be  made  in  this  department  shall  in  like  manner  be  payable, 
after  approval  by  said  executive  council.  Said  engineer  shall  be  elected 
for  a  term  of  four  years,  and  shall  receive  a  salary  of  fifteen  hundred  dol- 
lars per  annum,  payable  out  of  any  moneys  not  otherwise  appropriated,  and 
he  shall  give  a  bond  of  Hvq  thousand  dollars  for  the  faithful  performance 
of  his  duties,  to  be  approved  by  the  auditor  of  state:  Provided,  that  he  may 
be  removed  at  any  time  for  cause  stated  in  writing  by  a  board  consisting  of 
the  chief  of  the  bureau  of  statistics,  the  auditor  of  state  and  the  director  of 
the  department  of  geology  and  natural  resources,  who  shall  fill  the  vacancy 
for  the  unexpired  term. 

8440.  Appropriation.  %  12.  There  is  hereby  appropriated  annually 
for  the  fiscal  years  ending  October  31,  1889,  October  31,  1890,  and  October 
31,  1 89 1,  out  of  the  general  fund  of  the  state  the  following  sums,  for  the 
purpose  herein  specified  and  named:  For  natural  gas  or  fuel,  the  sum  of 
seven  thousand  fivt  hundred  dollars  ($7,500)  annually;  for  water,  the  sum 
of  twenty-five  hundred  dollars  annually;  for  necessary  purchases  and  re- 
pairs as  in  this  act  provided  for,  to  be  made  by  the  custodian  and  engineer 
as  herein  provided  under  the  directions  of  the  executive  council,  the  sum 
of  three  thousand  dollars  annually;  for  illuminating,  the  sum  of  twenty-five 
hundred  dollars  ($2,500)  annually;  for  the  salaries  of  the  custodian  and 
assistant  custodian,  janitor,  day  watchman  and  night  watchman,  and  for  the 
salaries  of  the  engineer  and  assistant  engineer,  and  others  authorized  to  be 
employed  by  the  provisions  of  this  bill,  there  is  hereby  appropriated  an- 
nually for  the  years  herein  named  the  sum  of  eighteen  thousand  dollars 
($18,000),  or  so  much  thereof  as  may  be  necessary;  and  the  auditor  of  state 
is  hereby  directed  to  d.raw  a  warrant  upon  the  treasurer  of  state  for  the  sums 
herein  appropriated  in  accordance  with  directions  of  this  act,  upon  vouchers 
and  statements  filed  by  the  custodian  and  engineer,  as  herein  provided. 

8441.  Repealing  clause.  §  13.  All  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  are  hereby  repealed. 

8442.  Emergency.  §  14.  An  emergency  exists  for  the  immediate  tak- 
ing effect  of  this  act,  therefore  the  same  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 
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article  18— the  board  of  county  commissioners 


SBC. 

8443.  Court  houses  —  Bond  issue. 

8444.  Emergency  —  Limit  of  power. 

8445.  Court  houses— Bond  issue. 

8446.  Emergency. 


SEC. 

8447.  Soldiers'  monuments. 

8448.  Emergency. 

8449.  Funding  debt  —  Condition  precedent. 


An  Act  to  authorize  boards  of  commissioners  of  counties  where  the  construction  of  court  houses  has 
been  commenced  and  entered  upon,  and  where  the  proceeds  of  the  sale  of  bonds  of  one  per  cen- 
tum on  the  assessed  valuation  of  the  taxable  property  of  such  counties  is  insufficient  to  complete 
such  buildings,  to  issue  and  sell  county  bonds  to  an  amount  not  exceeding  one  per  centum  on  the 
assessed  valuation  of  the  taxable  property  of  such  counties,  in  addition  to  any  bonds  which  may 
have  heretofore  been  issued  and  sold,  ana  declaring  an  emergency.  [Approved  and  in  force  Feb- 
ruary so,  1889;  S.,  1889,  p.  27. 

Preamble.  Whereas,  The  construction  of  court  houses  was  com- 
menced and  entered  upon  before  the  first  day  of  January,  1889,  by  the 
boards  of  commissioners  of  certain  counties  in  the  state  of  Indiana,  and 
the  ordinary  revenues,  together  with  one  per  centum  on  the  assessed  valua- 
tion of  the  taxable  .property  in  such  counties,  are  insufficient  for  the  com- 
pletion of  the  same;  therefore, 

8443.  Court  houses  —  Bonds,  issue  of — Limit  of.  Sec.  i.  Beit 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  in  counties 
where  such  construction  of  such  court  houses  was  commenced  and  entered 
upon  before  the  first  day  of  January,  1889,  the  boards  of  commissioners  of 
such  counties  be  and  are  hereby  authorized  and  empowered  to  issue  and 
sell  bonds  to  the  amount  of  not  exceeding  one  per  centum  on  the  assessed 
valuation  of  the  taxable  property  of  such  counties,  in  addition  to  any  loan 
for  said  purposes  for  which  bonds  may  have  been  heretofore  issued,  nego- 
tiated and  sold,  and  said  bonds  when  so  issued,  negotiated  and  sold  are 
hereby  declared  to  be  valid  and  binding  on  such  county  so  issuing  the  same. 

8444.  Emergency — Limitation  on  power.  §  2.  Whereas,  an  emer- 
gency exists  for  the  immediate  taking  effect  of  this  act,  it  is  hereby  declared 
to  take  effect  and  be  in  force  from  and  after  its  passage:  Provided,  however ', 
that  nothing  herein  contained  shall  be  so  construed  as  to  authorize  or  em- 
power the  board  of  commissioners  of  any  county  in  the  state  of  Indiana  to 
incur  the  additional  one  per  cent,  indebtedness  or  issue  bonds  to  the  addi- 
tional one  per  cent,  on  the  assessed  valuation  of  the  taxable  property  of 
such  counties  as  provided  for  in  this  act,  except  in  such  counties  wherein 
court  houses  may  be  under  construction  at  the  time  of  the  passage  of  this 
act:  And provided further \  that  in  such  counties  said  levy  shall  not  be  made 
unless  the  exigencies  of  the  case  absolutely  demand  it. 

An  Act  to  authorize  boards  of  commissioners  of  counties  where  the  construction  of  court  houses  has 
been  commenced  and  entered  upon,  and  where  the  proceeds  of  the  sale  of  bonds  of  one  per  centum 
on  the  assessed  valuation  of  the  taxable  property  of  such  counties  is  insufficient  lo  complete  such 
buildings,  to  issue  and  sell  county  bonds  to  an  amount  not  exceeding:  one  per  centum  on  the  as- 
sessed valuation  of  the  taxable  property  of  such  counties,  in  addition  to  any  bonds  which  may 
have  heretofore  been  issued  ana  sold,  and  declaring  in  emergency.  [Approved  and  in  force, 
March  4,  1891;  S.,  1891,  p.  87. 

Preamble.  Whereas,  The  construction  of  court  houses  was  com- 
menced and  entered  upon  before  the  first  day  of  January,  1891,  by  the 
boards  of  commissioners  of  certain  counties  in  the  state  of  Indiana,  and  the 
ordinary  revenues,  together  with  one  per  centum  on  the  assessed  valuation 
of  the  taxable  property  in  such  counties  are  insufficient  for  the  completion 
of  the  same;  therefore, 

8445.  Court  houses— Issue  of  bonds— Limit  of.  Sec.  i.  Be  it  en- 
acted  by  the  General  Assembly  of  the  State  of  Indiana,  That  in  counties  where 
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such  construction  of  such  court  houses  was  commenced  and  entered  upon 
before  the  first  day  of  January,  1891,  the  boards  of  commissioners  of  such 
counties  be,  and  are  hereby  authorized  and  empowered  to  issue  and  sell 
bonds  to  the  amount  of  not  exceeding  one  per  centum  on  the  assessed  valua- 
tion of  the  taxable  property  of  such  counties,  in  addition  to  any  loan  for 
such  purpose  for  which  bonds  may  have  been  heretofore  issued,  negotiated 
and  sold;  and  such  bonds,  when  so  issued,  negotiated  and  sold  are  hereby 
declared  to  be  valid  and  binding  on  such  counties  so  issuing  the  same:  Pro- 
vided, however,  that  nothing  herein  contained  shall  be  construed  as  to  au- 
thorize or  empower  such  boards  of  commissioners  to  issue  and  sell  such 
bonds  so  as  the  indebtedness  of  any  such  county  shall  at  any  time  exceed 
the  limits  prescribed  by  article  thirteen  of  the  constitution  of  the  state: 
And  provided  further,  that  this  act  shall  not  be  extended  to  apply  in  any  case, 
except  where  the  contract  has  been  let  and  the  construction  of  the  building 
thereunder  actually  commenced  at  said  date,  and  under  construction  at  the 
time  of  the  passage  of  this  act.     [See  §  5794a* 

8446.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  im- 
mediate taking  effect  of  this  act,  therefore  the  same  shall  take  effect,  and 
be  in  force  from  and  after  its  passage. 

An  Act  to  amend  section  one  (x)  of  an  act  entitled  an  act  authorizing  boards  of  county  commissioner* 
in  this  state  to  make  donations  and  receive  subscriptions  for  the  purpose  of  erecting  a  monument  to 
the  memory  of  those  from  their  several  counties  who  have  lost  their  lives  and  who  may  lose  Iheir 
lives  in  the  present  war  for  the  preservation  of  the  Union,  the  same  being  section  5790  of  the  Revised 
Statutes  of  1881,  approved  December  20,  1865.  [Approved  and  in  force  March  9,  1891;  S.,  1891,  p. 
369. 

8447.  [5790]  Soldiers'  monuments.  Sec.  i.  Be  it  enacted  by  the  Gen- 
eral Assembly  of  the  State  of  Indiana,  That  section  one  (i )  of  an  act  entitled 
an  act  authorizing  boards  of  county  commissioners  in  this  state  to  make 
donations  and  receive  subscriptions  for  the  purpose  of  erecting  a  monu- 
ment to  the  memory  of  those  from  their  several  counties  who  have  lost  their 
lives  and  who  may  lose  their  lives  in  the  present  war  for  the  preservation 
of  the  Union,  same  being  approved  December  20,  1865,  be  and  the  same  is 
hereby  amended  to  read  as  follows :  Section  1.  That  the  several  boards  of 
county  commissioners  of  this  state  be  and  they  are  hereby  authorized  to 
procure  a  proper  book  for  the  purpose  of  receiving  subscriptions  and  dona- 
tions from  any  person  or  persons  who  may  desire  to  contribute  for  the  erec- 
tion of  a  monument  or  memorial  hall  to  those  who  have  or  may  lose  their 
lives  in  or  from  service  in  the  civil  war,  known  as  the  war  of  the  rebellion, 
from  their  own  counties.  Said  subscription  book  shall  be  properly  pre- 
served by  the  several  county  auditors,  and  shall  be  free  to  the  inspection 
of  any  one  who  has  lost  friends  or  relatives  in  said  war  for  the  suppression 
of  the  rebellion. 

8448.  Emergency.  §  2.  Whereas  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore  the  same  shall  be  in  full  force  and 
effect  from  and  after  its  passage. 

An  Act  to  amend  section  i  of  an  act  entitled  "An  act  regulating  the  indebtedness  of  counties  having  a 
voting  population  of  over  twenty  thousand,  as  shown  by  the  votes  cast  for  governor  at  the  last  pre- 
ceding election.  Authorizing  the  funding  of  indebtedness  of  such  counties  in  bonds  in  certain  cases; 
prohibiting  the  creation  of  county  debt  except  as  therein  authorized  and  prescribing  the  kind  and 
amount  that  may  be  created,  limiting  the  amount  of  ta*es  that  may  be  levied  by  the  board  of  county 
commissioners  prescribing  penalties  for  certain  violations  of  this  act  and  repealing  all  laws  in  con- 
flict therewith,  and  declaring  an  emergency  approved  March  7,  1870.  The  same  being  secUon  5816 
of  the  Revised  Statutes  of  1881.    [Approved  February  26, 1891 ;  in  force  June  10,  i8qx;  S.f  1891,  p.  45. 

8449.  [5816]  Funding  debts— Limitation  on  power— Condition 
precedent.     Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
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Indiana,  That  section  t  of  the  above  entitled  act,  the  same  being  section 
5816  of  the  Revised  Statutes  of  1881,  be  and  the  same  is  hereby  amended 
to  read  as  follows:  Section  1.  That  where  the  aggregate  indebtedness  of 
any  county  in  the  state  amounts  to  or  exceeds  one  per  cent,  upon  the  total 
of  the  taxables  upon  the  county  tax  duplicate  for  the  current  fiscal  year,  it 
shall  be  lawful  for  the  board  of  commissioners  of  any  such  county  at  any 
time  hereafter  to  fund  so  much  of  said  indebtedness  as  may  be  outstanding 
or  any  part  thereof,  whether  such  indebtedness  be  then  due  or  is  thereafter 
to  become  due,  in  the  bonds  of  such  county  drawing  interest  not  to  exceed 
six  per  cent,  payable  annually  or  semi-anniially,  at  such  place  and  time  as 
the  board  of  commissioners  of  said  county  may  by  order,  to  be  spread  upon 
the  record  of  their  proceedings,  provide  which  bonds  such  board  of  com- 
missioners is  hereby  authorized  to  issue:  Provided, however,  that  such  fund- 
ing [bonds]  shall  be  issued  only  for  the  purpose  of  taking  up  and  cancelling 
bonds,  warrants,  orders,  interest  coupons,  or  other  evidences  of  debt  of  such 
county,  issued  to  creditors,  or  sold  and  outstanding  at  any  time;  and,  to  that 
end,  it  shall  be  the  duty  of  the  board  of  commissioners  and  auditor  of  such 
county  to  cause  a  full  and  complete  statement  to  be  made  of  the  bonds  and 
other  evidences  of  indebtedness  of  such  county  outstanding,  at  the  date  when 
such  funding  is  proposed,  which  statement  shall  be  made  at  the  time  of  the 
proposed  funding,  and  shall  be  signed  by  said  board  of  commissioners  and 
auditor,  spread  upon  the  record  of  the  proceedings  of  the  board  and  pub- 
lished in  one  or  more  newspapers  in  such  county;  and  any  commissioner 
or  auditor,  refusing  or  failing  to  comply  with  the  provisions  of  this  section 
in  relation  to  such  statement  shall  be  guilty  of  a  misdemeanor  and  upon 
conviction  thereof  shall  be  fined  not  less  than  one  hundred  nor  more  than, 
five  hundred  dollars. 

ARTICLE  20  — THE  SHERIFF  OF  THE  SUPREME  COURT. 

SKC.  I  SBC. 

8450.    Process  to  counties  —  Return.  |  8451.    Emergency. 

An  Act  to  amend  section  four  of  an  act  entitled  lt  An  act  to  provide  for  the  appointment  of  the  sheriff 
of  the  supreme  court  and  prescribing  certain  of  his  duties  and  fees,"  approved  May  13,  185a,  and 
declaring  an  emergency.     [Approved  and  in  force  March  9,  1889;  S.,  1889,  p.  275. 

8450.    [5835]   Sheriffs'  duty   as  to  process  etc.  —  Liability  — 
Return  of  proceeds  —  Sheriff,  supreme  court  —  Duties— *  Fees. 

Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana, 
That  section  four,  of  the  above  entitled  act,  being  section  5835  of  the  Re- 
vised Statutes  of  1881,  be,  and  the  same  is  hereby  amended  to  read  as  fol- 
lows: Section  4.  Such  county  sheriff  may  inclose  any  process,  rule  or 
order  of  such  court,  which  has  come  to  his  hands,  direct  it  to  the  sheriff  of 
the  supreme  court  and  deposit  it  in  a  post  office  in  his  county,  ten  days 
before  the  return  day  thereof,  when  he  shall  be  exonerated  from  any  liabil- 
ity for  failing  to  return  such  process,  rule  or  order.  If  any  money  is  to 
be  returned  with  such  process,  such  county  sheriff  may  transmit  the  same 
by  mail  therewith,  but  the  testimony  of  the  postmaster,  that  the  same  was 
duly  mailed,  shall  be  necessary  to  exempt  him  from  liability.  Provided, 
that  in  case  of  the  return  of  any  such  process,  rule  or  order  of  the  court 
by  any  county  sheriff  unserved  or  unsatisfied,  the  sheriff  of  the  supreme 
court  may  visit  any  such  county  and  personally  serve  such  process,  rule  or 
order,  in  the  same  manner  now  provided  by  law  for  such  service  by  county 
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sheriffs'.  And  for  such  service  the  said  sheriff  of  the  supreme  court  shall 
receive,  for  the  distance  actually  traveled  in  going  to  and  returning  from 
the  county  seat  of  the  county  where  said  process,  rule  or  order  is  to  be 
served,  three  cents  per  mile,  and  from  said  county  seat  to  the  place  where 
the  same  is  served,  the  same  mileage  and  other  fees  now  allowed  by  law 
to  county  sheriffs,  which  mileage  and  fees  shall  be  taxed  up  as  costs  in  the 
cause  in  which  such  process,  rule  or  order  may  issue,  and  shall  be  collected 
as  other  costs. 

8451.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act;  therefore,  the  same  shall  take  effect  and  be 
in  force  from  and  after  its  passage. 

ARTICLE  21— THE  CLERK  OF   THE  CIRCUIT  COURT 

SBC.  I  SBC. 

8452.    Fines,  report  of  —  Payment  over.  |  8453.    Emergency. 

An  Act  to  amend  section  seven  T7)  of  an  act  entitled  "An  act  providing  for  the  election  of  clerks  of 
the  circuit  court,  and  prescribing  some  of  their  duties."  Approved  June  7,  1853.  Being  section 
five  thousand  eight  hundred  and  forty-nine  (5849)  of  the  Revised  Statutes,  1881,  of  the  state  of*  In- 
diana, repealing  all  laws  in  conflict  therewith  and  declaring  an  emergency.  [Approved  and  in  force 
March  6,  1891;  S.,  1891,  p.  295. 

8452.  [5849]  List  of  fines,  fees  etc — Payment  to  treasurer. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana^  That 
section  seven  (7)  of  the  above  entitled  act,  being  section  five  thousand  eight 
hundred  and  forty-nine  (5849)  of  the  Revised  Statutes,  1881,  qf  the  state 
of  Indiana,  be  amended  to  read  as  follows:  Section  7.  Such  clerk  on  or 
before  the  first  day  of  January  of  each  year,  shall  make  out  a  complete 
list  of  all  fines  and  jury  fees  collected  during  the  preceding  year,  and  of 
all  witness  fees,  notary's  fees,  justice  fees  and  all  other  fees  in  his  hands 
which  have  remained  unclaimed  for  two  years,  the  amount  collected  and 
of  whom,  and  in  what  cause,  to  the  truth  of  which  he  shall  take  and  sub- 
scribe an  oath,  to  be  thereto  attached  and  administered  by  the  treasurer 
of  the  county,  and  shall  thereupon  pay  to  such  treasurer  all  money  so  col- 
lected, for  which  he  shall  take  the  receipt  of  the  treasurer  indorsed  upon 
or  attached  to  such  list,  which  list,  oath  and  receipt  such  clerk  shall  file 
with  the  county  auditor,  who  shall  thereupon  issue  to  such  clerk  a  quietus 
for  the  money  so  collected  and  paid  over  to  such  county  treasurer;  and 
such  auditor  shall  at  once  enter  such  list,  oath  and  receipt  upon  the  order 
book  of  the  board  of  commissioners:  Provided^  that  any  county  clerk,  on  re- 
ceipt of  any  fees  for  any  witness  or  other  person,  shall,  within  thirty  days 
thereafter,  notify  such  person  or  persons  to  whom  such  fees  are  due,  by 
mail  that  such  fees  are  paid  in,  for  which  said  clerk  shall  retain  five  (5) 
cents  for  each  notice  sent  and  no  more.  All  laws  inconsistent  or  in  con- 
flict with  this  act  are  hereby  repealed. 

8453.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore  the  same  shall  be  in  force  from  and 
after  its  passage. 

ARTICLE  25  — THE  COUNTY  AUDITOR. 
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Aw  Act  conferring:  additional  duties  upon  county  auditors  and  prescribing  penalties  for  the  violation 
thereof.    [Approved  March  9, 1889;  in  force  May  xo,  1889 ;  S.,  1889,  p.  390. 

8454.  Redemption  of  county  orders— Issue  calls  for.  Sec.  i.  Be 
it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  county  audit- 
ors be  required  to  issue  calls  for  the  redemption  of  outstanding  county  or- 
ders at  the  serai-annual  settlement:  Provided,  there  are  any  funds  in  the 
county  treasury  available  for  the  redemption  of  such  orders. 

8455.  Notice  to  redeem— Interest  cease.  §  2.  All  orders  included 
in  such  calls  shall  cease  bearing  interest  from  the  date  of  such  call  and  when 
presented  to  the  county  treasurer  shall  be  redeemed  by  said  officer. 

8456.  Failure  in  duty.  §  3.  On  failure  of  any  county  auditor  to  com- 
ply with  the  provisions  of  the  above  act,  he  shall  be  liable  for  the  interest 
of  all  funds  in  the  treasury  to  be  used  for  such  redemption. 

8457.  Repealing  clause.  §  4.  All  laws  or  parts  of  laws  in  conflict 
with  the  provisions  of  this  act,  are  hereby  repealed. 

An  Act  fixing  the  official  bond  of  county  auditor,  repealing  all  laws  in  conflict  therewith  and  declaring 
an  emergency.    [Approved  and  in  force  March  n,  1889;  S.,  1889,  p.  437. 

8458.  Auditor's  bond— Penalty.  Sec.  i.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Indiana,  That  the  county  auditor  shall,  before  en- 
tering upon  the  duties  of  his  office,  execute  his  official  bond,  to  be  approved 
by  the  board  of  county  commissioners,  in  the  penal  sum  of  ten  thousand 
dollars,  and  the  board  of  county  commissioners  shall  exact  such  bond  at  the 
hand  of  the  auditor  immediately  upon  the  taking  effect  of  this  act.    - 

8459.  Repealing  clause.  §  2.  All  laws  in  conflict  with  the  provisions 
of  this  act  are  hereby  repealed. 

8460.  Emergency.  §  3.  An  emergency  is  declared  to  exist  and  this 
act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

ARTICLE  28  — THE  COUNTY  SURVEYOR. 

SRC.  I  SEC 

8461.    Deputy  act  for  — Approval.  |  8463.    Emergency. 


As  Act  authorizing  deputy  county  surveyors  to  perform  all  services  required  by  law  of  county  sur- 
veyors and  denning  who  may  be  such  deputy  and  declaring  an  emergency.  [Approved  and  in 
force  February  26  1891;  S.,  1891,  p.  32. 

8461.  Deputy  may  act  —  Principal  must  approve.  Sec.  i.  Be 
it  enacted  by  the  General  Assembly  of  t/ie  State  of  Indiana,  That  all  services 
now  required  of  county  surveyors  by  law,  may  be  done  by  any  regularly 
appointed  deputy  county  surveyor,  who  shall  be  a  competent  civil  engineer, 
and  the  county  surveyor  appointing  such  deputy  or  deputies  shall  be  liable 
for  all  work  done  by  such  deputies,  the  same  as  if  such  work  be  done  by 
himself.  Provided,  however \  all  work  done  by  such  deputy  shall  be  approved 
and  officially  signed  by  the  county  surveyor. 

8462.  Emergency.  §  2.  Whereas  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore  the  same  shall  take  effect  and  be  in 
full  force  from  and  after  its  passage. 

ARTICLE  29  — THE  NOTARY  PUBLIC. 


8465.    Disqualification  —  Commission,  vacation  of. 

8464.  De  facto  officers  —  Legalizing  acts. 

8465.  Emergency. 

8466.  De  facto  officers  —  Legalizing  acts. 
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An  Act  to  amend  section  7  of  an  act  entitled  an  act  providing  for  the  appointment  of  notaries  public, 
and  defining  their  powers  add  duties,  approved  June  9,  1852,  being  section  5966  of  the  Revised  Stat- 
utes of  1881.    [Approved  March  7,  1891;  in  force  June  10,  1891;  S.,  1891,  p.  335. 

8463.  [5966 J  Disqualification  for  office  —  Vacation  of  commis- 
sion. Sec.  t.  Be  it  enacted  by  the  Getieral  Assembly  of  the  State  of  Indi- 
ana, That  section  7  of  an  act  entitled  an  act  providing  for  the  appointment 
of  notaries  public  and  defining  their  powers  and  duties,  approved  June  9, 
1852,  be  amended  to  read  as  follows:  Section  7;  No  person  being  an  offi- 
cer in  any  corporation,  or  association  or  in  any  bank  possessed  of  any  bank- 
ing powers,  shall  act  as  a  notary  public  in  the  business  of  such  bank,  cor- 
poration or  association.  No  person  holding  any  lucrative  office  shall  be  a 
notary  public,  and  his  acceptance  of  any  such  office  shall  vacate  his  ap- 
pointment as  notary. 

An  Act  to  legalize  acts  of  notaries  public  whose  commissions  have  expired  or  who  have  been  ineligible 
to  office  and  declaring  an  emergency.    [Approved  and  in  force  March  5, 1889;  S.,  1889,  P«  xa8« 

8464.  Legalizing  acts  of  notaries  de  facto.  Sec.  i.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana,  That  the  acknowledgments- 
of  all  deeds  of  conveyance,  mortgages  and  other  instruments  required  by 
law  to  be  recorded,  taken  and  certified  by  any  notary  public  of  this  state^ 
and  all  other  acts  of  such  notaries  in  the  exercise  of  the  functions  of  his 
office,  done  and  performed  in  good  faith,  whose  commissions  have  expired 
at  the  time  acknowledgments  were  so  taken  and  certified,  and  said  acts 
done  and  performed,  or  who,  being  duly  commissioned  as  notaries,  but  be- 
ing ineligible  to  such  office,  exercised  the  function  thereof  in  good  faith,  be 
and  the  same  are  hereby  legalized;  and  the  recording  of  such  deeds,  mort- 
gages and  other  instruments  in  pursuance  thereof  are  hereby  declared  to 
be  valid  and  effectual  in  law  to  all  intents  and  purposes. 

8465.  Emergency.  §  2.  An  emergency  is  declared  to  exist  requiring 
that  this  act  should  take  immediate  effect,  and  therefore  it  shall  take  effect 
and  be  in  force  from  and  after  its  passage. 

An  Act  entitled  "An  act  to  legalize  acts  of  notaries  public  whose  commissions  had  expired  or  had  been 
ineligible  to  office.    [Approved  and  in  force  March  9,  1889;  S.,  1889,  p.  287. 

8466.  Legalizing  acts  of  de  facto  officers.  Sec.  i.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana,  That  the  acknowledgments- 
of  all  deeds  of  conveyance,  mortgages  and  all  other  instruments  required 
by  law  to  be  recorded,  taken  and  certified  by  any  notary  public  of  this  state 
whose  commission  had  theretofore  expired  and  all  other  acts  of  such  nota- 
ries, in  the  exercise  of  the  functions  of  their  office,  done  and  performed  in 
good  faith,  whose  commission  had  expired  at  the  time  acknowledgments 
were  so  taken  and  certified  and  said  acts  done  and  performed,  and  who- 
being  duly  commissioned  as  notaries,  but  being  ineligible  to  hold  such  of- 
fice exercised  the  functions  thereof,  in  good  faith,  be  and  the  same  are 
hereby  legalized;  and  the  recording  of  such  deeds,  mortgages  and  other  in- 
struments in  pursuance  thereof  are  hereby  declared  to  be  valid  and  effect- 
ual in  law  to  all  intents  and  purposes;  and  to  have  the  same  effect  as  if 
taken  when  their  commissions  were  in  full  force  and  effect. 

8467.  Emergency.  §  2.  It  is  declared  that  an  emergency  exists  for 
the  immediate  taking  effect  of  this  act,  it  shall  therefore  be  in  force  from 
and  after  its  passage. 

An  Act  to  legalize  acts  of  notaries  public  whose  commissions  have  expired,  or  who  have  been  ineligible 
to  office^  and  declaring  an  emergency.    [Approved  and  in  force  February  ao,  1891;  S.,  1891,  p  a> 

8468.  Legalizing  acts  of  notaries  de  facto.  Sec.  i.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana,  That  the  acknowledgments 
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of  all  deeds  of  conveyance,  mortgages,  and  all  other  instruments  required 
by  law  to  be  recorded,  taken  and  certified  by  any  notary  public  of  this  state 
and  all  other  acts  of  such  notaries  in  exercise  of  the  functions  of  his  office, 
done  and  performed  in  good  faith,  whose  commissions  as  notaries  had  ex- 
pired at  the  time  acknowledgments  were  so  taken  and  certified,  and  said 
acts  done  and  performed,  or  who  being  duly  commissioned  as  notaries,  but 
being  ineligible  to  such  office,  exercised  the  functions  thereof  in  good  faith, 
be  and  the  same  are  hereby  legalized;  and  the  recording  of  such  deeds, 
mortgages  and  other  instruments  in  pursuance  thereof  is  hereby  declared 
to  be  valid  and  effectual  in  law  to  all  intents  and  purposes. 

8469.  Emergency.  §2.  An  emergency  existing  for  the  immediate  tak- 
ing effect  of  this  act  the  same  shall  be  in  force  from  and  after  its  passage. 

ARTICLE  32  —  THE  TOWNSHIP  TRUSTEE. 

SBC.  I  SBC. 

8470.    Township  debt  — Tax —Trustee's  liability    8471.    Emergency 
-Jlepeal.  I 

An  Act  to  repeal  an  act  entitled  "  An  act  touching  the  duties  of  township  trustees,  with  reference  to 
liquidating  and  contracting  indebtedness  of  townships  in  certain  cases,  approved  March  5,  1883," 
and  declaring  an  emergency.     [Approved  and  in  force  March  9,  1889;  S.,  1889,  p.  278. 

8470.  [6oo8a-b]  Township  debt  —  Tax  —  Trustee's  liability — 
Repeal.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  In- 
diana, That  an  act  entitled  u  An  act  touching  the  duties  of  township  trustees, 
with  reference  to  liquidating  and  contracting  indebtedness  of  townships  in 
certain  cases,  approved  March  5,  1883/'  be  and  the  same  is,  hereby,  re- 
pealed. 

8471.  Emergency.  §  2.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act ;  therefore,  the  same  shall  be  in  force  from 
and  after  its  passage. 

ARTICLE  33  — GENERAL  PROVISIONS. 

SEC.  I  SBC 

8473.    State  Institutions  —  Officers'  acta,  unlawful,    8473.    Felony. 

when.  I  8474.    Repealing  clause. 

An  Act  to  prohibit  the  appropriation,  purchase,  sale  or  disposition  of  the  rights,  perquisites  and  immu- 
nities of  state  institutions  by  an  officer  or  officers  to  any  other  officer  or  officers  of  any  state  institu- 
tions, providing  penalties  for  the  violation  thereof,  and  repealing  all  laws  in  conflict  therewith. 
[Approved  March  9, 1891;  in  force  June  10,  1891;  S,,  1891,  p.  353. 

8472.  State  institutions  — Unlawful  acts  of  officers  —  Profits. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
it  shall  be  unlawful  for  any  officer  or  officers  of  any  of  the  public  institu- 
tions of  this  state  to  purchase,  sell,  barter  or  give  away  to  any  other  officer 
or  officers  of  any  of  said  institutions,  or  to  appropriate  to  his  or  their  own 
use  any  of  the  slops,  [or]  offal  of  any  of  the  said  public  institutions  of  this 
state. 

8473.  Felony  —  Punishment.  §  2.  Any  person  guilty  of  the  violation 
of  any  of  the  provisions  of  this  act  shall  be  deemed  guilty  of  a  felony,  and, 
upon  conviction  thereof,  shall  be  imprisoned  in  the  state  prison,  not  less 
than  two  nor  more  than  fourteen  years,  and  shall  be  disfranchised  and  ren- 
dered incapable  of  holding  any  office  of  trust  or  profit  for  any  determinate 

period. 

8474.  Repealing  clause.  §  3.  All  laws  and  parts  of  laws  m  conflict 
with  the  provisions  of  this  act  are  hereby  repealed. 
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Notes  to  Chapter  90. 
OFFICES  AND  OFFICERS. 

ARTICLE  1  —  BOND  AND  OATH. 

5536.  Approval  of  county  officers'  bonds.  A  board  of  county  commissioners  is 
only  empowered  to  accept  the  original  bonds  of  county  clerks  and  other  county  officers 
named  in  the  statute  (of  1851);  such  a  board  has  no  authority  to  accept  new  bonds 
whereby  sureties  on  such  original  bonds  are  released.  The  only  mode  in  which  a  surety 
on  the  official  bond  of  a  county  clerk  can  obtain  his  release  is  by  strictly  following  the 
method  prescribed  for  securing  such  release,  contained  in  sections  5538-5551;  Sullivan 
v.  State,  ex  rel.,  12I-352. 

5539^ Obtaining  new  bond.  The  act  of  1852,  conferring  certain  powers  on  the 
judge  or  the  court  of  common  pleas  relative  to  requiring  new  bonds  from  public  offi- 
cers, declaring  vacancies  etc.,  the  act  consisting  o&section  5538  to  and  including  5551, 
since  such  court  has  been  abolished,  is  applicable  to  the  circuit  court.  Each  of  those 
sections  except  section  5542  as  to  the  taking  of  an  appeal  to  the  circuit  court,  had  ref- 
erence to  a  proceeding  at  common  pleas.  It  does  not  appear,  however,  that  the  act 
was  ever  amended  in  terms  or  form,  or  that  its  language  was  ever  changed  by  any 
direct  act  of  the  legislature.  The  revisers  inserted  the  act  in  the  revision  of  1881  and 
substituted  judge  of  the  circuit  court  and  clerk  of  the  circuit  court  in  place  of  judge 
of  the  court  of  common  pleas  and  clerk  of  the  court  of  common  pleas,  in  the  original 
act.  Their  substitution,  per  se,  did  not  and  could  not  operate  as  a  change  or  amend- 
ment of  the  act.  To  be  made  available  now,  however,  the  act  must  be  read  as  the  re- 
visers have  made  it  read.  It  may  be  so  read  under  the  act  of  1873  abolishing  the 
courts  of  common  pleas  and  remodeling  the  circuit  courts.  Under  the  act  of  1873  the 
act  of  1852  is  made  '•  to  mean  and  apply"  to  the  circuit  courts.  The  legislature  that 
passed  the  act  abolishing  the  courts  of  common  pleas  also  acted  on  like  understanding 
that  it  was  not  necessary  to  amend  the  act  to  make  it  apply  to  the  circuit  courts  by  the 
passage  of  an  act  two  days  thereafter  (March  8,  1873),  amending  the  fifteenth  section  of 
the  act  by  providing  that  the  county  board  may  direct  the  clerk  of  the  circuit  court  to 
institute  the  proceeding  under  the  act  for  new  official  bonds  and  additional  sureties; 
Hollingsworth  v.  State,  m-291. 

5538,  5545.  Obtaining  new  bond  —  Application  by  surety  for  release.  On  the 
trial  of  a  county  treasurer,  charged  with  embezzlement,  proceedings  before  the  circuit 
judge,  on  petition  of  his  sureties  to  be  released  from  his  official  bond,  wherein  the 
office  was  declared  vacant,  are  admissible  in  evidence  notwithstanding  the  summons 
issued  and  served  in  that  proceeding  did  not  contain  a  statement  that  he  should  ap- 
pear at  the  court  house.  •  If  such  statement  should  have  been  incorporated  into  the 
summons  its  omission  was  at  most  an  irregularity,  which  would  not  affect  the  validity 
of  the  proceeding  in  a  collateral  proceeding.  So  the  evidence  was  not  vulnerable  to 
the  objection  that  no  record  of  the  proceeding  leading  to  the  order  declaring  the  office 
vacant  appears  to  have  been  made  in  the  absence  of  an  affirmative  showing  that  such 
record  was  not  made;  Hollingsworth  v.  State,  111-294. 
> 

ARTICLE  10  — THE  AUDITOR  OF  STATE. 

6628.  Land  records.  By  this  section  all  records  pertaining  to  swamp  lands  were 
transferred  from  the  office  of  the  secretary  of  state  to  the  office  of  the  auditor  of  state. 
It  thus  makes  the  auditor  the  custodian  of  such  records,  and  a  copy  of  letters  patent, 
properly  authenticated  by  him,  under  section  462,  is  admissible  in  evidence;  Nitche 
v.  Earle,  117-273, 

ARTICLE  12  — THE  ATTORNEY  GENERAL. 

5670.  Assistants  —  Pay.  This  section,  repealed  by  statute  of  1885  (S.,  p.  193),  was 
as  follows:  "  The  attorney  general  may  employ  and  have  buch  assistants  to  aid  him, 
in  the  discharge  of  the  duties  imposed  upon  him  by  the  provisions  of  this  act,  and  pay 
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to  them,  out  of  the  sums  so  collected,  by  such  person  or  persons,  a  sum  not  exceeding 
ten  per  cent,  of  the  sum  or  sums  so  collected/*  This  section  could  not  apply  to  the 
discharge  of  duties  relating  to  criminal  prosecutions  or  cases  in  which  there  could  be 
nothing  recovered  in  favor  of  the  state  from  which  a  commission  could  be  paid.  The 
section,  therefore,  can  not  be  construed  to  authorize,  or  as  intended  to  authorize,  the 
attorney  general  to  employ  assistants  to  aid  him  in  the  discharge  of  all  the  duties  im- 
posed on  him  by  the  provisions  of  the  statute  (chap.  90,  art.  12);  Julian  v.  State,  122-75. 
5671.  Clerks  and  deputies.  A  contract  made  with  the  attorney  general — in  this 
case,  a  retainer  of  counsel  —  is  void  unless  he  is  expressly  or  by  implication  authorized 
by  statute  to  make  it;  Julian  v.  State,  122-76. 

ARTICLE  15  — THE  STATE  GEOLOGIST. 

8405.  Department  established.  With  the  provision  relating  to  the  manner  of  the 
election  of  the  director  of  the  department  of  geology  stricken  out  of  the  law,  the  re- 
mainder is  complete,  capable  of  being  executed  according  to  the  intention  of  the  leg- 
islature and,  therefore,  stands  as  a  law;  State,  ex  rel.  v.  Gorby,  122-29. 

This  statute,  establishing  a  department  of  geology  and  natural  resources,  four  divis- 
ions being  included,  the  chiefs  of  which  are  to  be  appointed  by  a  director  of  the  de- 
partment elected  by  the  legislature,  is  unconstitutional  and  void,  in  so  far  as  it  seeks 
to  deprive  the  governor  of  his  prerogative  to  fill,  by  appointment,  vacancies  in  the  of- 
fices named  (§  96);  State,  ex  rel.  v.  Hyde,  121-22. 

ARTICLE  16  — THE  BUREAU  OF  STATISTICS. 

6718.  Chief  of  bureau  etc.  The  office  of  the  chief  of  the  bureau  of  statistics  is  a 
state  office  —  not  a  legislative  office  —  and  the  chief  is  a  state  officer.  The  act  of  1883, 
amendatory  of  this  section,  providing  for  the  election  of  the  chief  of  the  bureau  by  the 
general  assembly,  is  unconstitutional  and  void,  and  the  act  of  1879  (§§  5717-23),  at- 
tempted to  be  amended,  is  still  in  force;  State,  ex  rel.  v.  Peelle,  121-496. 

The  general  assembly  elected  under  this  statute  the  chief  of  the  bureau  of  statistics. 
On  such  election,  a  certificate  thereof  was  presented  to  the  governor,  who  issued  to  the 
person  elected  a  commission,  in  which  was  recited  the  nature  of  his  title  and  that  he 
was  commissioned  as  the  elect  of  the  general  assembly.  The  records  of  the  executive 
office  further  showed  that  the  commission  was  issued  by  reason  of  the  election  by  the 
general  assembly.  The  certificate  was  not  in  the  exercise  of  the  appointing  power  and 
conferred  no  Jtle  'o  the  office.  A  commission  issued  by  the  governor  to  an  appointee 
of  the  legislature,  under  a  void  election,  can  not  have  given  to  it  the  effect  of  an  ex- 
ecutive appointment,  on  the  theory  that  all  persons  being  presumed  to  know  the  law, 
the  governor  knew  that  he  possessed  the  sole  power  of  appointment  at  the  time  of 
issuing  the  commission;  State,  ex  rel.  v.  Peelle,  124-519. 

ARTICLE  18— THE  BOARD  OF  COUNTY  COMMISSIONERS. 

5733a.  Term  of  offioe.  The  term  of  office  of  a  county  commissioner  applies  to  the 
office  and  not  to  the  person.  The  term  ends  with  the  expiration  of  each  period  of 
three  years,  regardless  of  the  time  when  the  incumbent  commenced  service  during  the 
term  to  which  he  was  elected.  J.  was  elected  county  commissioner  in  1882.  By  rea- 
son of  the  encroachments  of  predecessors,  the  term  to  which  he  was  elected  expired 
in  November,  1883.  S.  was  elected  to  the  same  term  in  1884.  Under  this  section,  S. 
as  commisioner  elect  —  i.  e.,  as  a  commissioner  who  received  a  majority  of  the  votes 
at  an  election  held  according  to  law,  whether  he* had  received  a  certificate  of  election 
or  not,  as  this  section  means  —  was  entitled  to  take  possession  of  the  office  and  serve 
three  years,  and  to  the  end  of  the  regular  term  of  the  district;  Jopes  v.  State,  ex  rel., 
1 12-106;  Barrett  v.  State,  ex  rel.,  112-322. 

In  a  proceeding  by  quo  warranto  to  obtain  possession  of  the  office  of  county  com- 
missioner, the  point  of  the  litigation  being  the  time  of  the  commencement  of  the  official 
term,  an  information  which  fails  to  aver  when  the  board  of  county  commissioners  of 
the  county  was  organized,  or  when  the  terra  of  the  first  incumbent  of  the  contested  of- 
fice ended,  is  insufficient.  The  want  of  such  averments  is  not  supplied  by  an  allega- 
tion as  to  the  time  when  the  county  was  organized  into  commissioners'  districts;  State, 
ex  rel.  v.  Bell,  116-4. 
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C.  was  elected  a  county  commissioner  in  1884.  The  regular  term  in  the  district,  for 
which  he  was  elected,  expired  during  December  of  that  year;  but,  by  reason  of  con* 
fusion  which  had  resulted  from  the  resignation  of  a  prior  commissioner,  C.'s  prede- 
cessor held  until  December,  1885,  when  C.  entered  upon  his  official  duties.  H.  was 
elected  to  the  same  office  in  1886  and  claimed  the  incumbency  in  December,  1887.  C.'s 
right  to  the  office  did  not  terminate  in  December,  1887.  Under  this  section  he  is  entitled 
to  hold  the  office  until  December,  1S90,  the  end  of  the  current  term;  State,  ex  rel.  v. 
Clendinning,  117-112. 

The  office  of  county  commissioner  and  the  term  of  the  office  not  being  provided  for  by 
the  constitution  (see  §§  152-3),  it  is  competent  for  the  legislature  to  enlarge,  abridge 
or  otherwise  change  the  term  of  that  office,  whether  temporarily  or  permanently.  It 
may  abolish  the  office,  if  it  shall  be  deemed  expedient  so  to  do;  State,  ex  rel.  v.  Bell, 
1 16-4. 

5736.  Regular  sessions.  A  board  of  equalization  of  a  county  met  at  the  time  pre- 
scribed by  statute  (§  6397),  which  was  the  day  designated  as  that  on  which  the  board 
of  county  commissioners  should  convene.  There  was  nothing  in  the  record,  however, 
to  show  that  there  had  been  such  a  meeting  of  the  equalization  board,  except  a  recita- 
tion in  the  record  of  the  commissioners,  of  the  following  day,  to  the  effect  that  the 
board  of  equalization  having  adjourned,  the  board  of  commissioners  met  on  such  fol- 
lowing day.  The  presumption  is  that  the  commissioners'  board  met  with  the  board 
of  equalization  on  the  day  it  was  required  to  convene  and  made  a  record  of  such  meet- 
ting;  that  it  organized,  as  a  board,  on  that  day —  the  statute  requiring  them  to  act  :<s 
aboard  of  commissioners  when  sitting  with  the  board  of  equalization,  and  not  as  in- 
dividuals—  and,  having  so  organized  as  a  board,  on  the  first  day  of  the  term,  the 
members  of  the  board  were  lawfully  in  session,  as  a  board,  on  the  second  day  of  the 
term;  Loesnitz  v.  Seelinger,  127-428. 

A  failure  of  a  board  of  commissioners  to  meet  on  the  first  Monday  in  June  will  re- 
sult in  a  lapse  of  the  June  term.  The  board  can  not  lawfully  meet  on  the  Tuesday 
following  and  hold  its  regular  session.  So,  such  a  meeting  would  be  without  author- 
ity of  law,  and  any  acts  performed  by  the  board,  while  so  in  session,  would  be  abso- 
lutely void.  The  rule  is  that  where  the  law  fixes  the  time  and  place  for  holding  a 
court  of  inferior  jurisdiction,  the  failure  to  meet  at  that  time  and  place,  ordinarily  and 
in  the  absence  of  a  controlling  statute,  results  in  a  lapse  of  that  particular  term  of  court; 
Loesnitz  v.  Seelinger,  127-427. 

5734.  Special  sessions.  The  board  of  county  commissioners  can  not,  lawfully,  con- 
vene itself  in  special  session  by  an  adjournment  over  beyond  the  term  to  a  day  in  va- 
cation. Where,  however,  the  record  of  its  proceedings,  by  a  recital  to  that  effect, 
shows  that  such  a  board  met  in  what  was  assumed  to  be  a  special  session  and  tran- 
sacted business  which  it  was,  by  law,  authorized  to  transact  at  such  a  session,  it  will 
be  presumed,  when  its  proceedings  are  assailed  collaterally,  that  it  was  regularly  called 
in  session;  Ton*  v.  State,  ex  rel.,  11 5-1 89. 

6738.  Notioe  of  special  sessions.  The  notice  of  special  sessions,  provided  for  in 
this  section,  is  a  notice  not  to  the  public,  but  to  the  individual  members  of  the  board; 
Anderson  v.  Claman,  123-475. 

Under  this  section  a  verbal  notice  to  the  members  of  the  board  of  county  commis- 
sioners of  a  special  session  is  sufficient,  or  when  they  are  lawfully  in  special  session 
for  the  transaction  of  other  business,  they  are  authorized,  under  section  6092,  without 
prior  notice  to  any  party  interested,  to  act  on  a  petition  then  presented  for  the  estab- 
lishment of  a  gravel  road;  White  v.  Fleming,  114-573. 

6739.  Law  governing.  A  board  of  county  commissioners  has  power  to  act  in  the 
matter  of  establishing  free  turnpike  roads  at  a  special  session  ;  Fleener  v.  Claman, 
126-167;  Stipp  v.  Claman,  123-537. 

When  a  board  of  county  commissioners  meets  in  special  session  and  transacts  busi- 
ness which  the  law  authorizes  it  to  transact  at  such  a  meeting  —  such  as  acting  on 
petitions  for  drains  under  the  act  of  1875  (1  R.  S.,  1876,  p.  428) —  it  will  be  presumed, 
in  the  absence  of  a  showing  to  the  contrary,  that  it  was  duly  convened,  in  support  of 
proceedings  collaterally  attacked.  It  is  only  where  the  business  is  such  as  can  only 
be  transferred  after  notice  given  and  in  which  adversary  proceedings  may  be  had  and 
for  the  transaction  of  which  at  a  special  session  no  express  authority  of  statute  exists 
that  the  board  can  not  lawfully  act  at  a  special  session;  Prezinger  v.  Harness,  114- 
495;  White  v.  Fleming,  114-572. 
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When  a  board  of  commissioners  is  lawfully  in  special  session,  for  the  transaction  of 
other  business,  it  is  authorized,  without  prior  notice  to  any  person  interested,  to  act  on 
a  petition  then  presented  for  the  establishment  of  a  gravel  road;  White  v.  Fleming, 
"4-573- 

If  a  board  of  county  commissioners  meet  voluntarily  in  special  session  and  order 
the  construction  of  a  lree  gravel  road  and  appoint  viewers  to  assess  and  apportion  the 
assessments,  the  order  so  made  is,  prima  facie,  valid.  It  is  not  subject  to  collateral 
attack  —  as  by  injunction  to  restrain  the  collection  of  the  assessments;  Anderson  v. 
Claman,  123-476. 

(a)  An  oral  notice  given  by  the  county  auditor  to  the  members  of  the  board  of 
county  commissioners  is  a  sufficient  call  for  a  special  meeting  of  the  board.  (6)  A 
board  of  county  commissioners  being  lawfully  convened  in  special  session,  for  the 
transaction  of  other  business,  it  is  authorized,  without  previous  notice  to  any  party  in- 
terested, to  act  on  a  petition  then  presented,  for  the  establishment  of  a  gravel  road; 
White  v.  Fleming,  114*560;  Loesnitz  v.  Seelinger,  127-427. 

6748.  County  buildings.  The  power  to  determine  when  the  public  interests  de- 
mand that  the  court  house  in  any  county  shall  be  repaired  or  rebuilt,  or  whether  it 
shall  be  superseded  .by  a  new  one,  is  intrusted  to  the  county  commissioners.  While 
the  board  acts  within  the  discretion  committed  to  it,  a  court  can  not  interfere,  in  the 
absence  of  a  clear  showing  that  the  commissioners  are  acting  fraudulently  or  cor- 
ruptly.  So,  where  a  county  board,  in  the  honest  exercise  of  its  discretion,  determines 
that  an  old  court  house  is  insufficient  and  that  the  public  interests  would  be  best  sub- 
served by  the  erection  of  a  new  one,  and  are  proceeding  to  carry  out  that  determination 
in  the  mode  prescribed  by  the  statute,  the  proceedings  of  the  board  are  not  subject  to 
judicial  restraint;  Kitchell  v.  Board  etc.,  123-541. 

5758.  Filing  claims.  In  presenting  a  claim  against  a  county,  for  allowance  by  the 
board  of  commissioners,  no  formal  complaint  is  necessary.  A  detailed  statement  of 
the  items  charged  for,  with  the  dates,  when  necessary  to  their  proper  identification 
<§  5761),  is  all  that  is  required;  Board  etc.  v.  Wertz,  112-269. 

5764.  Physician  for  prison  and  poor.  This  section  prohibits  a  board  of  county 
commissioners  from  allowing  any  claim  of  a  physician  for  services,  except  in  pursu- 
ance of  a  contract  of  employment,  as  authorized  by  the  section  to  be  made.  An  over- 
seer of  the  poor  is  empowered  to  employ  a  physician,  only,  in  the  event  that  the  county 
board  fails  to  make  suitable  provision  for  attendance  on  the  poor  by  contract.  There- 
fore, a  county  is  not  liable  to  a  physician  for  professional  services  rendered  by  him  to 
a  poor  person,  when  the  physician  employed  by  the  county  board  to  attend  the  poor, 
as  required  by  this  statute,  refused  to  act  and  the  township  trustee  declined  to  employ 
the  party  suing  for  compensation;  Morgan  Co.  v.  Seaton,  122-523. 

5765.  Publication  of  allowances.  This  section  of  an  act  of  1875,  providing  for  the 
publication  of  the  list  of  allowances  made  by  the  county  board  at  each  term  of  its  court, 
and  fixing  the  compensation  therefor  at  five  cents  for  each  allowance,  is  not,  as  to  the 
proviso  which  fixes  the  maximum  price  of  such  publication,  repealed  by  section  6011  (of 
an  act  of  1879).  which  fixes  the  compensation  to  be  made  to  newspapers  (or  advertising, 
growing  out  of  any  duty  of  the  officers  therein  named;  Bush  v.  Board  etc.,  121-420. 

6769.  Appeals  from  lie.  This  section  (S.,  1885)  certainly  restored  the  right  to  bring 
an  original  action  against  a  county,  in  case  the  board  of  county  commissioners  disal- 
lowed a  claim  in  whole  or  part.  The  purpose  of  the  statute  as  it  stands  was  to  re- 
quire claims  against  counties  to  be  first  presented  to  the  respective  boards  of  commis- 
sioners before  bringing  suit.  Where,  however,  a  complaint  against  a  county  is  filed 
in  a  court  of  general  jurisdiction,  it  is  not  bad,  on  demurrer,  for  failing  to  allege  the 
presentation  of  the  claim  to  the  board  of  commissioners  and  its  disallowance.  Such 
facts  must  be  brought  forward  by  plea.  The  original  jurisdiction  of  the  circuit  court 
is  still  subject  to  the  provisions  of  the  act  of  1879  (§§  5758-60)  and  this  section;  Bass 
Foundry  v.  Board  etc.,  115-238. 

The  act  of  March  29.1879,  section  3  —  which  was  amended  by  this  section  —  requir- 
ing all  claims  against  counties  to  be  filed  and  adjudicated  before  the  board  of  commis- 
sioners (£  2758),  is  not  in  conflict  with  the  constitutional  provision  guaranteeing  the 
right  of  trial  by  jurv,  for  the  reason  that  it  requires  a  claimant,  on  the  rejection  of  his 
claim,  to  give  bona  for  costs,  in  order  to  appeal  to  the  circuit  court,  where  a  jury  trial 
may  be  had;  Maxwell  v.  Board  etc.,  110-23. 

This  statute,  authorizing  appeals  from  the  decisions  of  boards  of  county  commission- 
ers, applies  to  and  authorizes  an  appeal  in  proceedings  under  the  act  of  1877  (§§  6091-6), 
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relating  to  free  turnpikes.  Such  appeal  does  not  snspend  or  supersede  the  proceed- 
ings, except  so  far  as  they  relate  to  the  persons  who  appeal .  The  appeal  of  one  or 
more  of  those  interested  simply  suspends  the  proceedings  in  respect  to  those  who  ap- 
peal; as  to  all  others  the  judgment,  from  which  they  take  no  appeal,  remains  unaffected; 
Hight  v.  Claman,  121-448. 

A  claim,  hied  before  a  board  of  county  commissioners,  for  damage  sustained  by  rea- 
son of  a  defective  bridge,  was  tried  before  the  board,  and  was  rejected  and  disallowed 
at  the  September  terra,  1883.  At  that  time  the  only  remedy  of  the  claimant  was,  by 
appeal  from  the  judgment.  No  appeal  was  taken.  Later,  an  action  was  brought,  in 
the  circuit  court,  based  on  the  claim,  in  which,  afterward,  judgment  was  rendered  for 
claimant,  the  plaintiff.  This  judgment  was  reversed  on  appeal  (Board  etc.  v.  Max- 
well, 101-268).  That  action,  on  the  remand,  was  dismissed  by  plaintiff.  March  17, 
1886,  the  action  at  bar,  founded  on  the  original  claim,  was  commenced.  Judgment 
being  rendered  for  defendants  on  demurrer  to  answer  overruled,  on  appeal,  it  was 
urged  that  the  action  is  maintainable  under  this  section,  the  contention  being  that  it 
has  a  retrospective  operation.  Statutes  must  be  construed  as  having  a  prospective  op- 
eration, unless  a  different  intention  is  apparent.  No  such  intention  is  shown  by  this 
act  so  it  can  not  be  given  a  retrospective  effect;  Maxwell  v.  Board  etc.,  119-21. 

5771.  Appeals  from  other  allowances.  This  section  provides  that  from  all  decis- 
ions for  allowances  by  a  county  board  etc.,  an  appeal  may  be  taken,  within  thirty  days, 
to  the  circuit  court  and  that  if  the  appealing  party  do  not  recover  more  on  the  appeal 
than  is  allowed,  he  shall  pay  the  costs  of  such  appeal.  The  section  originally  pro- 
vided, also,  that  "  if  a  claim  be  disallowed,  in  whole  or  in  part,  the  claimant  may  ap- 
peal or,  at  his  option,  bring  an  action  against  the  county."  That  provision  of  the  sec- 
tion was  repealed,  by  implication,  by  section  5760  (S.,  1879)  which  did  not  repeal  that 
portion  of  the  section  in  relation  to  the  costs  on  appeal;  but,  to  the  contrary,  provided 
that  appeals  may  be  taken  to  the  circuit  court  "as  now  provided  by  law."  Section 
5769  (S.,  18S5)  contains  a  provision  as  to  costs,  the  same  as  that  contained  in  what  is 
left  of  this  section;  but,  that  is  not  sufficient  to  show  that  this  section,  so  far  as  it  re- 
lates to  costs,  was  repealed  by  the  act  of  1879  (§§  5758-60);  Spence  v.  Board  etc.,  117— 
583. 

6772.  Appeals,  generally.  In  a  proceeding  to  establish  a  highway  if  a  given  per- 
son be  named  in  the  petition  as  one  of  the  persons  on  and  over  whose  land  the  high- 
way is  to  pass  and  whose  property  it  is  proposed  to  appropriate  to  the  public  use,  he 
is  a  party  to  the  proceeding  to  establish  the  highway.  Such  person  may,  under  this 
section,  appeal  from  the  decision  of  the  board  of  county  commissioners  without  filing 
an  affidavit  with  the  county  auditor,  although  he  hied  no  remonstrance  with  the  board 
and  did  not,  in  any  manner,  appear  to  the  proceeding.  The  provision  of  this  section 
requiring  the  filing  of  an  affidavit,  as  a  condition  precedent  of  the  allowance  of  an  ap- 
peal, has  no  application  to  persons  who  are  parties  to  the  proceeding;  Wilson  v. 
Wheeler,  125-174. 

Nothing  can  be  tried  on  an  appeal  from  a  board  of  county  commissioners  except 
such  matters  as  were  in  issue  before  the  board  or  as  may.  by  leave  of  court,  be  put  in 
issue  by  amended  pleadings;  Wilkinson  v.  Lemasters,  122-83. 

5813.  Refunding  taxes.  This  section  makes  it  the  duty  of  the  board  of  commis- 
sioners of  any  county  in  this  state,  when  any  person  or  corporation  shall  appear  and 
establish,  by  proper  proof,  that  he  or  it  has  paid  any  amount  of  taxes  which  were 
wrongfully  assessed,  to  refund  the  same  from  the  county  treasury,  so  far  as  they  were 
assessed  and  paid  for  county  taxes.  The  following  section  prescribes  the  duty  of  the 
board  and  other  officers  in  case  the  taxes  so  paid  have  been  paid  in  to  the  state  treas- 
ury. A  county  auditor  has  no  power  to  increase  the  valuation  of  lands,  for  the  pur- 
poses of  taxation  as  fixed  by  the  assessor  and  the  county  board  of  equalization.  His 
action  in  so  doing  constitutes  such  a  wrongful  assessment,  within  the  meaning  of  this 
section,  as  entitles  a  tax  payer  to  have  the  excess  of  taxes  paid  by  him  thereunder  re- 
funded. The  valuation  placed  on  lands  by  the  assessor  and  the  board  of  equalization 
even  if  too  small,  concludes  the  auditor  and  all  other  persons,  until  changed  in  some 
manner  expressly  authorized  by  law;  Board  etc.  v.  Senn,  1 17-413. 

ARTICLE  22  — THE  PROSECUTING  ATTORNEY. 

6862.  Bond.  An  action  can  not  be  maintained  by  the  state  on  the  official  bond  of 
a  prosecuting  attorney  on  an  assignment  for  breach  that  he  neglected  to  cause  a  de- 
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fault  and  judgment  of  forfeiture  to  be  taken  and  entered  against  a  defendant  and  his 
sureties,  on  a  recognizance,  and  the  failure  of  the  defendant  to  appear  and  answer  to 
a  criminal  charge,  preferred  against  him,  at  the  time  specified  in  the  recognizance. 
There  is  no  statute  which,  in  terms,  imposes  this  duty  on  such  attorney  and  in  the  ab- 
sence of  such  a  statute  the  sureties  are  not  liable  for  that  which  may  have  been  a  mere- 
mistake  or  inadvertence;  State,  ex  rel.  v.  Egbert,  123-450. 

5864.  Duties.  It  is  proper  for  the  trial  court  to  appoint  counsel  to  assist  in  the 
prosecution  of  a  person  accused  of  crime.  So,  the  court  may  appoint  an  attorney 
who  is  retained  by  persons  interested  in  securing  a  vigorous  and  effective  prosecu- 
tion; Keyes  v.  State,  122-529. 

5866.  Fees  and  salary.  A  prosecuting  attorney  who  appears  and  prosecutes  a 
defendant  before  a  justice  of  the  peace  and,  also,  in  the  circuit  court  on  appeal,  ob- 
taining a  judgment  of  conviction  on  each  occasion,  is  entitled  to  a  fee  in  each  court; 
Ard  v.  State,  114-549, 

An  action  having  been  brought  in  behalf  of  a  county,  against  a  defaulting  county 
treasurer  and  the  sureties  on  his  official  bond,  under  section  6506,  by  the  prosecuting 
attorney,  and  prosecuted  to  judgment,  the  county  is  liable  to  such  prosecuting  attor- 
ney for  his  fee  computed  on  the  amount  which  inures  to  the  benefit  of  the  county  as 
such  only.  The  fact  that  the  default  of  the  principal  defendant  may  not  have  occurred 
while  he  held  the  office  of  treasurer,  but  after  his  term  had  expired  and  consisted  in 
his  failure  to  pay  over  the  public  funds  to  his  successor  in  office,  does  not  affect  the 
attorney's  right  to  recover;  Wood  v.  Board  etc.,  125-272. 

A  prosecuting  attorney  who  obtains  judgment  in  favor  of  a  county,  on  the  relation 
of  a  county  auditor  on  the  official  bond  of  a  defaulting  county  treasurer,  is  not  entitled 
to  a  lien  on  that  judgment,  to  secure  his  statutory  fee;  Wood  v.  State,  ex  rel.,  125-220. 

ARTICLE  24  — THE  COUNTY  CORONER. 

5879.  Witnesses  —  Post  mortem.  A  surgeon  who,  at  the  request  of  a  justice  of 
the  peace,  acting  as  coroner,  makes  a  post  mortem  examination  of  the  body  of  a  per- 
son whose  death  resulted  from  violence,  is  entitled  to  receive  compensation  for  his 
services  from  the  county  treasury;  Board  etc.  v.  Wertz,  112-272. 

The  making  of  a  post  mortem  examination  is  no  part  of  the  duty  of  a  physician 
under  a  contract  with  a  county  to  treat  the  poor  when  sick  and  a  county  is  liable  for 
the  services  of  a  physician  in  making  a  post  mortem  examination,  when  such  service 
is  required  by  the  coroner  of  the  county  (Board  etc.  v.  Wertz,  112-268).  It  follows 
that  a  physician  employed  by  a  county  to  treat  the  poor  of  the  county  asylum  when 
sick  is  entitled  to  recover  for  the  value  of  his  services,  rendered  at  the  request  of  the 
county  coroner,  in  making  a  post  mortem  examination  of  the  body  of  a  pauper  who 
has  come  to  his  death  by  casualty;  Lang  v.  Board  etc.,  121-133. 

5882.  Descriptive  report  —  Description  of  valuables.  In  the  event  that  a  coro- 
ner's inquest  is  held  of  the  body  of  one  whose  death  was  caused  by  violence,  the  ex- 
pense of  a  post  mortem  examination  may  primarily  constitute  a  claim  against  the  estate 
of  decedent,  the  claim  therefor  against  the  county  being  contingent  only;  nevertheless 
under  this  section  it  is  only  where  money  and  other  valuable  things  are  found  with 
the  dead  body  that  the  property  of  the  decedent  may  be  appropriated  to  the  payment 
of  the  expenses  of  the  inquest;  in  a  case  where  it  is  not  shown  that  any  money  or 
other  valuables  were  found  with  the  body  the  fair  .nference  is  that  nothing  was  found 
with  the  body  and  in  that  case,  if  deceased  leaves  a  widow  and  an  estate  of  less  value 
than  $500.  the  statutory  claim  (§  2269)  of  such  widow  is  superior  to  that  of  the  county 
for  the  payment  of  the  expenses  of  the  inquest;  Board  etc.  v.  Wertz,  112-272. 

6888.  When  justice  may  hold  inquest  When  there  is  an  emergency  for  holding 
an  inquest  over  a  dead  body  and  the  coroner  is,  from  any  cause,  so  far  out  of  the  way 
as  to  be  unable  to  reach  the  body,  and  to  hold  an  inquest  on  it,  within  a  reasonable 
time,  in  view  of  the  general  condition  of  affairs  attending  the  emergency,  a  justice  of 
the  peace  of  the  proper  county  is  authorized  to  hold  the  inquest  and  to  perform  all  the 
duties  of  a  coroner  in  connection  with  it;  Board  etc.  v.  Wertz,  112-271. 

5892.  Inquest  fees,  how  paid.  This  section  was  repealed  by  the  fee  and  salary 
act  of  March  12, 1875.  Hence  it  should  not  have  been  included  in  the  Revised  Statutes 
of  188 1 ;  Board  etc.  v.  Wertz,  112-272;  reaffirming  Pfaflfv.  State,  ex  rel.,  94-529. 

94 


Digitized  by  VjOOQIC 


5893-5963  §§     Offices  and  Officers  —  Notes.  746 

article  25  —  the  county  auditor. 

6893.  Term  of  office.  Where  there  has  been  an  unbroken  succession  of  terms 
from  the  adoption  of  the  existing  state  constitution  to  the  present  time,  and  no  gen- 
eral acquiescence  in  a  different  day  or  time,  the  commencement  of  the  term  of  a  county 
auditor  dates  back  to  and  is  governed  by  the  time  at  which  the  term  of  the  auditor 
who  was  in  office  when  the  constitution  took  effect  expired.  Where,  however,  the 
regular  succession  of  terms  has  been  broken  by  vacancies  or  other  incidental  causes, 
the  term  of  a  newly  elected  auditor  begins  when  the  regular  or  provisional  term  of  his 
predecessor  expires.  It  is  only  when  his  successor  has  not  been  chosen  and  qualified 
that  a  county  auditor  can  continue  in  office  beyond  his  term.  Whenever  such  officer 
has,  pursuant  to  an  election  to  the  office,  served  the  full  term  of  four  years  and  his 
•successor  has  been  duly  elected  and  qualified,  he  is  estopped  from  denying  that  his 
term  of  office  has  expired;  Griebel  v.  State,  ex  rel.,  1 11-373. 

6908.  Fees,  generally.  County  commissioners  have  no  power  to  add  new  duties 
to  a  public  office  and  to  provide  extra  compensation  therefor,  by  contract  with  the 
officer.  Hence,  a  county  auditor  who,  in  pursuance  of  an  order  of  the  county  board, 
adopts  a  mode  of  keeping  the  accounts  of  the  various  funds  and  of  making  semi-an- 
nual settlements,  di  fife  rem  from  that  prescribed  by  the  legislature,  can  not  recover  com- 
pensation for  the  work  done;  Lee  v.  Board  etc.,  134-215. 

A  board  of  county  commissioners  has  no  authority  to  make  orders  whereby  the  statu- 
tory fees  of  the  county  auditor  will  be  increased,  by  allowing  him  compensation  for 
services  to  be  rendered  in  connection  with  the  construction  of  free  gravel  roads  and 
in  administering  oaths  to  parties  who  have  claims  for  allowance  to  be  filed  before  the 
board;  Board  etc.  v.  Barnes,  123-405. 

ARTICLE  28  — THE   COUNTY   SURVEYOR. 

6948.  Eleotion  and  bond.  A  county  surveyor  who  has  filled  the  office  for  the  full 
term  prescribed  by  the  constitution  is,  as  against  his  regularly  elected  and  qualified 
successor,  estopped  from  denying  that  his  term  of  office  has  expired;  Pursel  v.  State, 
ex  rel.,  11 1-522. 

6966.  Survey,  prima  fade  evidence  — Proceedings.  All  that  a  survey  does  is  to 
establish  the  line;  it  does  not  determine  the  title  to  the  real  estate.  It  is  proper  to  In- 
troduce evidence  of  possession  and  of  other  facts,  to  aid  in  arriving  at  the  true  line 
and  boundary,  but  not  for  the  purpose  of  settling  the  title.  It  follows  that' a  party 
thereto  is  not  entitled  to  a  new  trial,  as  of  right,  under  §  1064;  Russell  v.  Senior, 
118-521. 

If  the  question  for  decision  is,  where  is  the  true  dividing  line  between  two  tracks 
of  land  a  survey  made  in  conformity  with  the  statute  would  be,  at  least,  prima  facie 
evidence  and,  if  not  appealed  from,  it  may  be  conclusive  evidence  of  the  true  location 
of  such  dividing  line,  as  between  the  parties  to  such  survey  and  all  persons  claiming 
under  them.  A  land  owner,  however,  who  submits  to  a  survey  does  not  surrender 
any  valid  title  he  may  have,  no  matter  how  it  may  have  been  acquired.  In  not  object- 
ing to  a  survey  he  does  not  put  himself  in  the  position  of  surrendering  his  land  or  any 
part  of  it ;  so,  a  survey  establishing  a  line  between  adjoining  owners  will  not  defeat  a 
title  previously  perfected  by  prescription  nor  revive  the  right  of  the  original  owner ; 
Riggs  v.  Rilley,  1 13-212. 

6969.  Fees.  There  is  no  statute  of  this  state  fixing  any  compensation  to  be  paid  to 
deputy  county  surveyors  for  services  rendered  to  the  county,  or  to  any  one  else.  The 
county  can  not,  therefore,  be  required  to  pay  for  such  services.  So,  the  county  is  not 
liable  for  the  service  of  deputies  employed  by  a  county  surveyor  to  do  any  of  the  work 
under  the  drainage  act  of  February  28  1889  ;    State,  ex  rel.  v.  Roach,  123-168. 

ARTICLE  2q  — THE  NOTARY  PUBLIC. 

6963.  Seal  requisite.  The  fact  that  a  notary  in  attesting  his  certificate  of  the  ac- 
knowledgment of  a  mortgage  does  not  use  the  seal  he  has  been  accustomed  to  use 
but  uses  a  plain  notarial  seal  not  his  own  and  differing  somewhat  in  design  from  the 
one  ordinarily  used  by  him  will  not  affect  the  validity  of  the  instrument  nor  render  its 
recording  unlawful;  Munc.  N.  Bk.  v.  Brown,  112-476. 
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If  the  seal  of  the  notary,  before  whom  an  oath  is  taken,  be  not  attached  to  an  affidavit 
on  which  an  information  is  framed  until  after  the  verdict  in  a  criminal  case  is  returned 
a  motion  to  quash  the  affidavit  and  information  based  on  it  should  be  sustained.  The 
attaching  of  the  seal  after  a  motion  in  arrest  of  judgment  is  made,  but  before  there  is  a 
ruling  on  the  motion,  will  not  cure  the  error  committed  in  overruling  the  motion; 
Miller  v.  State,  122-356. 

Where  a  notary  resident  in  a  foreign  state,  on  taking  a  deposition,  omitted  to  affix 
his  seal  to  the  certificate,  but  the  clerk  of  the  proper  court,  by  a  proper  certificate  of 
magistracy,  has  attested  to  the  official  character  and  signature  of  the  notary,  there  is  no 
cause  for  suppressing  the  deposition;  Pape  v.  Wright,  116-508. 

ARTICLE  32—  THE  TOWNSHIP  TRUSTEE. 

6990.  Incorporation  —  Name.  Either  the  township  itself  or  its  trustee  is  a  proper 
relator  in  an  action  on  the  bond  of  a  previous  defaulting  trustee;  State,  ex  rel.  v. 
Wilson,  113-502,  overruling  Hawthorn  v.  State,  ex  rel.,  48-464. 

6997,  6998,  6001.  Duty  as  to  claims  etc.  —  Settlement  etc.  The  statute  requires 
township  trustees  to  make  reports  a*nd  settlements  and  file  accounts  and  vouchers, 
showing  the  amount  of  receipts  and  expenditures;  to  file  itemized 'statements  of  their 
charges  for  services  (§  6001),  and  to  make  annual  settlements  with  the  boards  of  com- 
missioners of  their  respective  counties.  In  making  settlements  with  such  trustees,  and 
in  the  examination  and  confirmation  of  their  reports,  the  commissioners  act  in  a  purely 
administrative  or  ministeral  capacity.  When  so  acting,  the  determination  of  the  board 
is  not  conclusive,  nor  doe*  it  affect  individual  rights;  hence,  no  right  of  appeal  exists, 
in  the  absence  of  an  express  statute.  The  general  right  of  appeal  given  by  statute 
applies  only  to  decisions  of  a  judicial  character.  It  follows  that  a  tax  payer  who  al- 
leges that  he  is  aggrieved  by  the  action  of  a  county  board  in  approving  a  report  and 
settlement,  made  by  the  sureties  on  the  bond  of  a  township  trustee,  can  not  appeal  to 
the  circuit  court,  by  filing  an  affidavit  and  appeal  bond  (§  6772);  Bunnell  v.  Board 
etc..  124-2. 

5999.  To  deliver  money,  books  eto.  to  snooeMor.  If  a  township  trustee  pays  o*.it 
money  for  the  township,  on  claims  justly  due  from  the  township,  he  is  entitled  to  credit 
for  the  amount  of  such  payments.  If  he  pays  money  after  the  specific  fund,  from  which 
the  money  should  have  been  paid,  has  been  exhausted,  he  is  entitled  to  be  reimbursed 
and  can  not  be  held  liable  for  more  than  nominal  damages.  It  is  of  no  moment  that 
the  books  show  that  the  trustee  is  indebted  to  some  one  or  more  of  the  funds  if,  in 
point  of  fact,  he  is,  on  a  settlement  of  all  accounts,  a  bona  fide  creditor  of  the  township; 
Murphy  v.  Oren,  122-62,  within  the  rule  established  in  Kiefer  v.  Troy  S.  Tp.,  121-279. 

Action  by  a  township  trustee  to  recover  from  his  predecessor  in  office,  a  sum  of 
money  which,  it  is  claimed,  the  outgoing  trustee  failed  to  pay  over  on  demand.  The 
action  is  not  maintainable  after  the  relator  has  made  a  written  report  to  the  county 
board,  wherein  he  claimed  credit  for  the  same  money  as  that  for  which  he  sues  and  the 
claim  was  allowed  and  the  credit  given,  until  the  order  of  the  board  of  county  com- 
missioners, approving  his  report,  is  set  aside;  Murphy  v.  Oren,  121-60. 

6003.  Suits  against  township.  This  section  provides  that  in  suits  against  town- 
ships service  shall  be  made  on  the  township  trustee  and  that  the  manner  of  service 
shall  be  by  delivering  a  certified  copy  of  the  process  on  him.  In  an  action  against  a 
township,  service  made  on  the  trustee  by  reading  the  summons  to  him  instead  of  by 
serving  a  certified  copy  on  him  —  there  being  enough  in  the  summons  and  service 
thereof  to  inform  the  defendant  that  an  action  had  been  instituted  against  it,  in  court, 
the  term  at  which  it  will  stand  for  trial  and  who  the  plaintiff  is  —  is,  at  most,  only  ir- 
regular, under  this  section.  A  judgment  rendered  as  on  default  will  not  be  set  aside; 
Cicero  Tp.  v.  Shirk,  122-573. 

6006.  Power  to  incur  debt.  Without  an  order  from  the  county  board,  a  township 
trustee  can  not  incur  on  behalf  of  his  township  any  debt  or  debts  whose  aggregate 
amount  shall  be  in  excess  of  "  the  fund  on  hand,"  to  which  such  debt  or  debts  are 
chargeable,  *'  and  of  the  fund  to  be  derived  from  the  tax  assessed  against  his  township 
for  the  year  in  which  said  debt  is  to  be  incurred."  The  meaning  of  the  words  above 
quoted  is  as  to  "  the  fund  on  hand,"  the  money  actually  in  the  hand  of  the  trustee. 
The  other  words,  "  and  of  the  fund  to  be  derived  "  etc.,  intend  the  amount  to  be  de- 
rived from  the  school  tax  assessed  in  the  prior  calendar  year  and  collectible  during 
the  year  in  which  the  debt  is  to  be  incurred;  Jefferson  S.  Tp.  v.  Litton,  116-471. 
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To  entitle  a  party  to  recover  for  personal  property  sold  to  a  township  trustee  for 
school  purposes,  it  must  be  shown  that  the  property  was  delivered  tothe  school  town- 
ship or  its  officers  (H.  C.  S.  Tp.  v.  Barnes,  119-213;  Boyd  v.  M.  C.  S.  Tp.,  114-210; 
State,  ex  rel.  v.  Hawes,  112-323).  A  note  or  certificate  issued  by  a  township  trustee 
does  not  preclude  the  school  township  from  proving  the  actual  or  true  value  of  the 
property  purchased  by  the  trustee;  Litten  v.  W.  Sch.  Tp.,  127-82. 

6006,  6007.  Power  to  incur  debt.  These  sections  require  township  trustees,  when- 
ever they  deem  it  necessary  to  incur  any  debt  or  debts,  on  behalf  of  their  townships, 
in  excess  of  the  fund  on  hand  to  which  such  debt  or  debts  are  chargeable,  and  of  the 
fund  to  be  derived  from  the  tax  assessed  against  their  respective  townships  for  the 
year  in  which  such  debt  is  to  be  incurred,  to  procure  an  order,  after  due  notice  as 
therein  provided,  from  the  board  of  county  commissioners,  authorizing  them  to  con- 
tract such  indebtedness;  State,  ex  rel.  v.  Hawes,  112-325. 

A  township  trustee  has  no  authority  to  bind  his  township  by  contracting  a  debt  in 
excess  of  the  fund  on  hand,  to  which  the  debt  is  chargeable,  and  the  fund  to  be  de- 
rived from  the  tax  assessed  against  his  township  for  the  year  in  which  such  debt  is  to 
be  incurred,  without  first  procuring  an  order  from  the  board  of  county  commissioners, 
as  provided  for  in  these  sections;  Roseboom  v.  Jeff.  Sch.Tp.,  122-378;  Boyd  v.  Black 
Sch.  Tp.,  123-2.  When,  therefore,  it  fairly  appears  that  a  trustee  has  entered  into  a 
contract  which  is  invalid,  for  want  of  compliance  with  the  statute,  the  right  to  recover 
will  not  rest  on  the  contract  but  on  the  fact  that  the  township  received  and  enjoyed 
the  benefit  of  property  suitable  and  necessary  for  the  use  of  its  schools.  In  such  case 
it  is  only  under  obligation  to  pay  the  actual  value  of  that  which  it  received;  where- 
fore in  an  action  to  recover  the  price  it  is  competent  for  the  township  to  show  that 
the  property  is  worth  less  than  the  contract  price,  without  offering  to  rescind  the  con- 
tract or  tendering  a  return  of  the  property  received;  Boyd  v.  Sch.  Tp.,  123-3. 

These  sections  limit  the  authority  of  township  trustees  to  incur  debt  on  behalf  of 
their  school  townships,  as  well  as  on  behalf  of  their  civil  townships.  So,  such  a  trus- 
tee can  not,  without  first  procuring  an  order  from  the  board  of  county  commissioners, 
incur  a  debt  in  behalf  of  his  school  township  for  school  furniture  and  apparatus,  in 
excess  of  the  fund  on  hand  to  which  such  debt  is  chargeable  and  of  the  fund  to  be  de- 
rived from  the  tax  assessed  against  his  township  for  the  year  in  which  such  debt  is  to 
be  incurred;  Jefferson  S.  Tp.  v.  Litton,  116-468. 

6008a.  Township  indebtedness  —  Tax.  This  act  again,  as  by  section  4471  (S., 
1873),  authorizes  an  additional  levy  to  pay  debts  incurred  by  township  trustees  on  behalf 
of  their  school  and  civil  townships,  in  excess  of  the  ability  of  the  townships  to  pay 
without  an  additional  levy.  By  thus  providing  the  legislature  impliedly,  at  least,  le- 
galized claims  in  so  far  as  debts  may  have  been  incurred  in  violation  of  sections 
6006-7.  Further  than  this  two  purposes  are  made  manifest;  (1)  to  save  innocent 
creditors,  and  (2)  to  prevent  further  extravagance  of  township  trustees  in  violation  of 
the  preceding  sections,  by  making  them  and  their  sureties  liable  for  the  debts  so  con- 
tracted; Jefferson  S.  Tp.  v.  Litton,  116-474.    . 

6008b.  Trustees'  liability  as  to  debt.  To  render  a  township  trustee  and  his  sure- 
ties liable,  under  this  section,  it  is  required,  as  a  condition  precedent,  that  such  trus- 
tee shall  have  contracted  a  debt,  in  the  name  or  in  behalf  of  his  township — either  civil 
or  school — and  the  debt  must  have  been  contracted  in  violation  of  the  provisions  of 
sections  6006  and  6007  j  State,  ex  rel.  v.  Hawes,  112-325. 

6009.  Pay.  This  section  means  that  an  allowance  of  only  two  dollars  can  be  made 
for  an  actual  day's  service,  without  reference  to  the  manner  in  which  the  day  may  have 
been  divided  between  the  two  classes  of  service  and  that,  consequently,  a  township 
trustee  is  not  entitled  to  receive,  out  of  any  fund,  more  than  two  dollars  for  official 
services  performed  during  any  one  day  (Board  etc.  v.  Bromley,  108-158).  Wherefore 
such  a  trustee,  who  has  been  paid  two  dollars  per  day  for  his  services  from  the  town- 
ship fund,  is  not  entitled  to  an  additional  compensation,  for  the  same  time,  as  over- 
seer of  the  poor;  Board  etc.  v.  Templeton,  116-369. 

ARTICLE  33  — GENERAL  PROVISIONS. 

6011.  Advertising.  This  section  fixing  the  price  to  be  paid  for  advertising  by  the 
officers  by  it  named,  growing  out  of  their  duties,  did  not  repeal  section  6766  fixing  the 
maximum  price  to  be  paid  for  the  publication  of  the  list  of  allowances  made  by  a 
county  board  at  each  session  of  its  court;  Bush  v.  Board  etc.,  121-420. 
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Notes  to  Chapter  92. 
PATENT  RIGHTS. 

6064.  Fre-reqnisite  to  sailing.  The  statute  regulating  the  sale  of  patented 
rights  is  a  valid  law.  Under  it  where  a  broker  is  employed,  to  procure  a  purchaser 
of  patented  rights,  such  broker,  who  is  not  authorized  or  requested  to  sell,  on  procur- 
ing a  person  willing  and  ready  to  buy  is  entitled  to  his  commission  whether  or  not  a 
sale  is  effected,  although  his  principal  had  not  complied  with  this  statute,  such  bro- 
ker having  no  knowledge  of  any  intention  on  the  part  of  his  principal  to  violate  the 
law;  Pape  v.  Wright,  116-503. 

6064,  6066.  Pre-reqoisite  of  selling.  This  statute,  requiring  vendors  of  patent 
rights  to  file  with  the  county  clerk  copies  of  the  letters  patent  and  to  make  affidavit 
that  the  letters  are  genuine  and  requiring,  also,  that  promissory  notes  given  for  such 
rights  shall  contain  the  words  *'  given  for  a  patent  right "  applies  only  to  the  intan- 
gible right  evidenced  by  the  letters  patent;  it  has  no  application  to  the  tangible  article 
manufactured  under  such  letters.  It  is  a  valid  enactment;  Hankey  v.  Downey,  116- 
119. 

6066.  Words  required  in  obligation  for.  A  promissory  note,  fair  upon  its  face, 
which  contains  the  required  words  of  negotiability,  although  taken  by  the  payee  in 
violation  of  this  statute,  is  a  valid  obligation  in  the  hand  of  an  innocent  holder  for 
value;  Tescher  v.  Merea,  118-587. 
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Notes  to  Chapter  95. 
POOR. 

6071.  Duties  of  oveneeri  of  the  poor.  The  overseer  of  the  poor  is  empowered 
to  employ  a  physician  to  attend  a  poor  person  only  in  the  event  that  the  board  of 
county  commissioners  fails  to  make  suitable  provision  for  attendance  on  the  poor  by 
contract,  in  pursuance  of  the  provisions  of  section  6764 ;  Morgan  Co.  v.  Seaton, 
122-525. 

6090.  Asylums  for  poor.  A  contract  made  by  the  board  of  commissioners  of  a 
county  with  the  guardian  of  an  insane  person,  for  the  care  and  custody  of  the  insane 
ward  in  the  county  asylum,  at  an  agreed  price  to  be  paid  from  the  ward's  estate,  is  in- 
valid. No  recovery  can  be  had  thereon  against  the  ward's  estate,  nor  can  there  be  a 
recovery  by  the  county  on  quantum  meruit.  A  person  who  is  admitted  in  to  a  county 
asylum,  organized  for  the  support  of  the  poor,  can  not  be  charged  therefor,  on  a  con- 
tract either  express  or  implied;    Board  etc.  v.  Ristine,  124-245. 

6092.  Poor  children  to  be  bound  out.  This  section  is  to  be  construed  in  connec- 
tion with  section  6337.  Under  the  two  sections,  an  indenture  made  by  the  superin- 
tendent of  a  county  asylum,  apprenticing  a  child,  is  invalid  unless  approved  by  the 
judge  having  probate  jurisdiction;  Owens  v.  Frazer,  119-533. 
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Chapter  96. 
PRISONS. 

ART.  I  ART. 

i       The  county  jail.  3.     The  reform  school  for  girh  and  women's 

2.      The  state  prisons,  \  prison. 

ARTICLE  1  — THE  COUNTY  JAIL. 

SBC.  I  SEC. 

8475.  County  jails— Bond  issue.  I  8477.    Expenditure  limited. 

8476.  Tax  levy  — Sinking  fund.  |  8478.    Emergency. 

Ax  Act  entitled  an  act  for  the  issue  of  bonds  for  the  construction  of  jails  and  levying  a  sinking  fund 
tax  for  the  payment  of  the  same  in  counties  of  over  one  hundred  thousand  inhabitants  and  declar- 
ing an  emergency.     [Approved  and  in  force  March  5,  1891;  S.,  1891,  p.  114. 

8475.  County  jails — Bond  issue  — Length  of  credit— Interest 
—  Sale.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Indiana,,  That  in  any  county  having  a  population  of  over  one  hundred 
thousand  inhabitants,  according  to  the  last  national  census,  it  shall  be  law- 
ful for  the  county  commissioners  to  issue  the  bonds  of  the  county  to  the 
amount  of  one  hundred  and  fifty  thousand  dollars  ($150,000)  for  the  pur- 
pose of  raising  funds  to  build  a  county  jail.  Such  bonds  shall  run  for  a 
period  of  six  years  and  shall  bear  not  over  ^iwt  per  cent,  interest.  At  least 
one  month  before  any  contract  is  made  for  the  sale  of  such  bonds  the 
county  commissioners  shall  give  notice,  by  advertisement  for  one  week  in 
two  daily  newspapers  of  general  circulation,  of  the  proposed  sale  and  call- 
ing for  bids  for  the  said  bonds,  which  bids  shall  be  addressed  to  the  county 
treasurer,  and  the  county  treasurer  shall  dispose  of  said  bonds  at  the  best 
price  obtainable;  but,  in  no  case  at  a  discount  of  more  than  three  per  cent. 
The  county  treasurer  shall  at  once  report  the  amount  realized  from  the 
sale  of  the  bonds  to  the  county  auditor  who  shall  charge  him  with  the 
amount  on  the  proper  books  in  his  office,  and  the  moneys  so  received  shall 
constitute  a  special  fund  for  the  building  of  a  jail  and  grading  the  grounds 
on  which  the  same  shall  be  located,  and  shall  be  applied  to  no  other  purpose. 

8476.  Tax  levy  —  Sinking  fund.  §  2.  In  any  county  where  bonds 
are  issued  under  the  provisions  of  this  act  the  county  commissioners  shall 
levy,  at  their  next  June  meeting,  a  special  tax  of  five  cents  on  each  hundred 
dollars  of  taxable  property  in  the  county,  and  this  levy  shall  be  continued 
for  ^sq  consecutive  years.  The  proceeds  thereof  shall  be  a  special  sinking 
fund  for  the  payment  of  the  principal  and  interest  of  said  bonds,  and  shall 
not  be  applied  to  any  other  purpose :  Provided^  however,  that  if  the  amount 
so  raised  shall  exceed  the  amount  necessary  for  the  redemption  of  such 
bonds  the  excess  shall  be  applied  to  the  payment  of  the  existing  indebted- 
ness of  the  county. 

8477.  Expenditure  limited.  §  3.  The  total  amount  expended  in  the 
construction  and  furnishing  of  said  jail  and  grading  the  grounds  on  which 
it  may  be  located,  shall  not  exceed  the  amount  received  from  the  sale  of 
the  bonds  herein  provided  for.     No  existing  law  limiting  the  indebtedness 
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or  rate  of  taxation  for  counties  shall  be  construed  as  applying  to  the  bonds 
or  tax  levy  herein  provided  for. 

8478.  Emergency.     §  4.  Whereas,  an  emergency  exists  for  the  passage 
of  this  law,  it  is  declared  to  be  in  effect  from  and  after  its  passage.* 

ARTICLE  2  — THE  STATE  PRISON. 


SEC. 

8479.  Northern  directors— Election— Vacancy. 

8480  Terms,  assignment  of  —  Elections    subse- 
quent. 

8481.  Repealing  clause. 

8482.  Emergency. 

8483.  Wardens'  etc.  salaries. 

8484.  Emergency. 


SEC. 

8485.  Southern  —  Drainage,  right  of  way. 

8486.  Land  purchase. 

8487.  Condemnation,  when. 

8488.  Costs  of  proceeding. 

8489.  Purchase  —  Payment  of  price. 
849a  Emergency. 


An  Act  concerning  the  official  terms  of  the  directors  of  the  northern  state  prison  and  declaring  an  emer~ 

fency.    [Reconsidered  and  passed,  over  the  governor's  veto,  March  5,  1889;  in  force  March  5, 1889; 
.,  1889,  p.  136. 

8479.  Directors,  election  of— Terms  of  office— Vacancy.  Sec.  i. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  there 
shall  be  elected  by  the  general  assembly  of  the  state  of  Indiana,  at  the  pres- 
ent session  thereof,  three  directors  of  the  northern  state  prison,  one  of 
whom  shall  hold  his  office  for  the  period  of  two  years,  and  two  of  whom 
shall  hold  their  office  for  the  period  of  four  years,  from  and  after  their  elec- 
tion as  aforesaid  and  until  their  successors  are  elected  and  qualified.  When- 
ever any  vacancy  shall  occur  in  the  office  of  director  of  the  northern  prison 
by  death,  resignation  or  otherwise,  or  by  the  failure  of  the  general  assembly 
to  elect  as  aforesaid,  the  governor  shall  appoint  a  person  to  fill  such  vacancy 
to  serve  until  the  next  meeting  of  the  general  assembly. 

8480.  Terms,  how  ascertained— Subsequent  elections.  §  2.  The 
persons  so  elected  shall,  at  their  first  regular  meeting,  draw  lots  for  the  four 
and  two  years'  term  respectively,  and  the  person  drawing  the  lot  for  two 
years  shall  serve  that  period,  and  the  person  drawing  for  four  years  shall 
serve  for  that  period  under  the  operations  of  this  act.  The  general  assem- 
bly, at  its  regular  biennial  session  of  1891  and  at  each  regular  biennial  ses- 
sion thereafter,  shall  proceed  to  elect  such  directors  as  successors  to  those 
directors  whose  terms  may  have,  or  are  about  to  expire. 

8481.  Repealing  clause.  §  3.  All  laws  and  parts  of  laws  in  conflict 
herewith  are  hereby  repealed. 

8482.  Emergency.  §  4.  An  emergency  is  hereby  declared,  and  this 
act  shall  be  in  force  from  and  after  its  passage. 

An  Act  to  fix  the  salaries  of  the  wardens  and  deputy  wardens  of  the  state  prison  south  and  the  state 
prison  north,  and  declaring  an  emergency.  [Approved  and  in  force  February  37,  1891;  S.,  189s,  p.  53. 

8483.  North  and  south  prisons  —  Wardens'  salaries  —  Depu- 
ties. Sec  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana* 
That  the  warden  of  the  state  prison  south  and  the  warden  of  the  state 
prison  north  each  shall  receive,  as  compensation  for  the  services  required 
of  them  by  law,  a  yearly  salary  of  twenty-five  hundred  dollars,  and  that  the 
deputy  wardens  of  said  prisons  each  shall  receive,  as  compensation  for  the 
services  required  of  fhem  by  law,  a  salary  of  twelve  hundred  dollars  per  an- 
num, to  be  paid  as  other  claims  against  said  institutions,  and  said  wardens 
or  deputy  wardens  shall  not  receive,  in  any  way  whatever,  by  way  of  per- 
quisites or  otherwise  any  compensation  other  than  by  this  act  provided. 
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8484.  Emergency.  §  2.  An  emergency  is  hereby  declared  to  exist  for 
the  immediate  taking  effect  of  this  act,  therefore  the  same  shall  be  in  force 
and  effect  from  and  after  its  passage.  » 

Air  Act  authorizing  the  condemnation  and  purchase  of  certain  lands,  easements  and  rights  of  way  for 
the  construction  of  a  sewer  for  the  state  prison  south,  and  declaring  an  emergency.  [Approved 
and  in  force  March  6,  1891;  S.,  1891,  p.  320. 

Preamble.  Whereas,  It  is  necessary  that  the  state  prison  south 
should  be  provided  with  good  and  sufficient  drainage,  by  the  construction 
of  a  substantial  sewer  leading  from  the  state  prison  westward  to  a  point  on 
the  bank  on  the  Ohio  river;  and,  Whereas,  The  present  sewer  is  such 
that  it  is  impracticable  to  continue  the  use  of  the  same  on  account  of  the 
insufficient  outlet  in  to  the  said  Ohio  river;  and,  Whereas,  It  is  necessary 
to  empower  the  warden  and  board  of  directors  of  said  prison  to  purchase 
or  condemn  a  right  of  way  over  and  through  the  lands  of  adjacent  prop- 
erty owners,  and  to  condemn  or  purchase  the  easement,  use  or  right  of 
way  to  certain  real  estate  occupied  by  certain  corporations,  companies  or 
individuals,  along  the  line  of  and  adjacent  to  the  proposed  sewer;  and, 
Whereas,  It  is  important  and  necessary  for  the  convenience  and  uses  of 
said  prison  to  purchase  about  three  (3)  acres  of  land  adjacent  to  said 
prison  so  as  to  sufficiently  enlarge  the  prison  grounds  for  the  benefit  and 
use  thereof;  now,  therefore, 

8485.  Sewer  —  Right  of  way.  Sec  i.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Indiana,  That  the  attorney  general,  warden  and 
board  of  directors  of  said  state  prison  south  be,  and  they  are  hereby,  au- 
thorized to  purchase  a  right  of  way  for  the  sewer  from  said  prison  leading 
westward  to  the  Ohio  river,  over  and  across  adjacent  land  owners,  and  to 
purchase  from  any  railroad  company,  corporation,  company  or  person  a 
right  of  way  across  any  easement,  use  or  condemnation  held  by  such  rail- 
road company,  corporation,  company  or  person,  and  pay  therefor  such  an 
amount  as  they,  in  their  judgment,  deem  fair  and  equitable. 

8486.  Purchase  authorized  —  Land  described.  §  2.  And  said 
attorney  general,  warden  and  board  of  directors  of  said  prison  are  authorized 
to  purchase,  for  the  use  and  benefit  of  said  prison,  a  certain  tract  of  real 
estate  adjacent  thereto  and  described  as  follows:  Commencing  at  the  in- 
tersection of  the  northeast  corner  of  the  prison  wall  on  the  west  side  of 
Clark  avenue  in  the  city  of  Clarksville,  thence  west  parallel  with  said  prison 
wall  seven  hundred  and  forty-five  and  five-tenths  (745  5-10)  feet;  thence 
north  one  hundred  and  sixty-six  (166)  feet;  thence  east  to  the  intersection 
of  Clark  avenue ;  thence  along  the  west  line  of  Clark  avenue  to  the  place 
of  beginning. 

8487.  Condemnation,  when  —  Procedure — Damages,  payment 
of.  §  3.  That  in  case  the  attorney  general,  warden. and  board  of  directors 
of  said  prison  shall  be  unable  to  purchase  said  right  of  way  to  said  real 
estate,  as  described  in  section  two  (2)  of  this  act,  for  a  reasonable  sum,  then 
the  warden  of  said  prison  shall  file  a  petition  in  the  circuit  court  of  Clark 
county,  Indiana,  fully  describing  the  land  sought  to  be  condemned  and  pur- 
chased for  the  purpose  for  which  the  same  are  to  be  taken,  and  shall  give 
ten  days'  notice  to  the  owners  of  such  lands,  easements  and  uses  of  the  pen- 
dency of  said  petition  and,  thereupon,  the  circuit  court  shall  appoint  three 
commissioners,  who  shall  be  citizens  and  freeholders  in  Clark  county,  In- 
diana, and  issue  to  them  a  certified  copy  of  said  petition,  and  that  said  com- 
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missioners  shall  thereupon  take  and  subscribe  an  oath,  indorsed  upon  said 
petition,  to  faithfully  discharge  their  duties,  in  the  matter  of  condemning 
said  right  of  way  and  real  estate.  And  said  commissioners  shall  serve  a 
written  notice  on  the  owner,  occupants  or  agents  of  the  lands,  easements  or 
right  of  way  sought  to  be  appropriated  in  this  act,  giving  them  five  days' 
notice  of  the  time  and  place  that  such  commissioners  will  hear  evidence  as 
to  the  value  of  any  such  lands,  easements  or  right  of  way,  and  in  case  any 
such  owners  shall  be  non  residents  of  the  state  of  Indiana,  they  shall  be 
served  by  notice  by.  publication  the  same  as  is  now  provided  by  law  in  civil 
cases.  In  case  any  owner  of  such  lands,  easements  or  right  of  way  inter- 
ested in  or  affected  by  said  proceedings,  shall  be  of  unsound  mind  or  shall 
be  an  infant,  said  commissioners  shall  certify  the  same  to  the  appropriate 
court ;  and  said  court  shall  thereupon  appoint  a  guardian  for  such  infant 
or  person  of  unsound  mind,  and  thereupon  said  commissioners  shall  cause 
five  days'  notice  to  be  given  each  guardian,  who  shall  thereupon  appear  and 
protect  the  interest  of  his  ward.  In  case  such  infant  or  person  of  unsound 
mind  have  a  guardian  duly  appointed  and  qualified,  then  notice  may  be 
served  upon  such  guardian,  as  hereinbefore  provided,  as  to  other  persons, 
and  such  notice  shall  be  valid  and  effectual.  And  thereupon  said  commis- 
sioners shall  proceed  to  view  the  premises  sought  to  be  condemned  for  the 
purposes  stated  in  this  act,  and  shall  assess  such  damages  as  in  their  judg- 
ment the  persons,  corporations  or  companies  owning,  controlling  or  using 
the  same  shall  be  entitled  to,  and  for  that  purpose  shall  take  testimony  with 
reference  to  the  value  of  the  lands  and  easements  sought  to  be  condemned. 
And  said  commissioners  shall,  after  hearing  all  the  evidence  and  being  suf- 
ficiently advised  as  to  the  damages  they  should  assess,  report  their  proceed- 
ings to  the  circuit  court  with  a  full  description  of  the  property  condemned 
and  damages  assessed;  and  the  court  shall  receive  said  report  and  the  only 
question  that  shall  thereafter  be  litigated  shall  be  the  sufficiency  of  the  dam- 
ages assessed  by  said  commissioners,  from  which  the  parties  interested 
therein  may  appeal  to  the  supreme  court  as  in  other  cases:  Provided*  haru- 
ever,  that  such  appeal  shall  not  prevent,  delay  or  obstruct  the  use  of  the  lands 
for  the  purposes  for  which  they  are  condemned.  And  the  court  shall  render 
a  judgment  therein  in  favor  of  the  parties  owning  such  real  estate  or  easement 
for  the  amount  found  to  be  due  them  by  said  commissioners,  and  the  said 
warden  of  said  prison  shall  pay  such  amount  or  amounts  to  the  persons  en- 
titled thereto,  as  are  shown  to  be  due  by  the  report  of  said  commissioners 
and  the  judgment  of  said  court,  out  of  any  unspent  part  of  the  appropriations 
for  the  use  of  said  prison,  and  shall  make  a  report  thereof  to  the  auditor  of 
state  at  the  end  of  the  fiscal  year  next  following  such  purchase  or  condemna- 
tion. And  thereupon  the  state  shall  become  the  owner  injee  simple  to  such 
right  of  way  and  real  estate.  And  if  the  parties  to  said  proceedings  shall  fail 
and  refuse,  upon  being  tendered  the  amount  found  due  them  in  such  condem- 
nation proceedings,  to  convey  to  the  warden  of  the  said  prison,  for  the  use 
of  the  state  of  Indiana,  said  right  of  way  and  real  estate,  then  the  circuit 
court  in  said  proceeding  shall  render  a  judgment  vesting  the  title  to  such 
lands  and  easements  in  fee  simple  in  the  state  of  Indiana,  and  shall  appoint 
a  commissioner  to  make  the  conveyance  thereof  to  the  state  of  Indiana. 

8488.  Costs  Of  proceeding.  §  4.  The  cost  of  said  proceedings  shall 
be  paid  by  the  warden  of  said  prison  out  of  any  funds  in  his  hands  appro- 
priated for  the  uses  thereof. 
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8489.  Purchase— Payment  of  price.  §  5.  That  in  case  the  attor- 
ney general,  warden  and  board  of  directors  of  said  prison  succeed  in  pur- 
chasing the  real  estate  described  in  section  two  (2)  of  this  act,  the  warden 
is  authorized  to  pay  the  purchase  price  thereof  out  of  any  moneys  in  his 
hands  appropriated  for  the  use  of  said  prison,  and  to  report  the  same  to  the 
auditor  of  state  at  the  end  of  the  fiscal  year  next  after  such  purchase. 

8490.  Emergency.  §  6.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore  it  shall  be  in  full  force  and  effect 
from  and  after  its  passage. 

ARTICLE  3  — REFORM  SCHOOL  FOR  GIRLS  AND  WOMEN'S  PRISON. 

SEC 

8491.    Change  of  name. 
8493.    Commitment  —  Age . 
8493.    Detention  —  Discharge. 


SBC. 

8494.  Insane  prisoners. 

8495.  Appropriation  —  Hospital. 

8496.  Emergency. 


An  Act  entitled  an  act  changing  the  name  of  the  Indiana  Reformatory  Institution  for  Women  and  Girls 
to  the  Reform  School  for  Girls  and  Women's  Prison:  changing  the  age  at  which  girls  may  be  com- 
mitted to  and  discharged  from  the  reformatory  department  of  said  institution;  an  appropriation  for 
said  institution  and  declaring  an  emergency.    [A  pproved  and  in  force  March  9, 1889 ;  S.,  1889,  p.  322. 

8491.  Change  Of  name.  Sec.  i.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of Indiana,  That  the  name  of  the  Indiana  Reformatory  Insti- 
tution for  Women  and  Girls  be  changed  to  the  Reform  School  for  Girls  and 
Women's  Prison. 

8492.  Commitments  —  Age  of  girls.  §  2.  That  commitments  un- 
der existing  law,  or  laws  which  may  hereafter  be  passed,  to  the  reformatory 
department  of  the  institution,  mentioned  in  section  one  of  this  act,  may  be 
made  to  read  for  girls  not  under  eight  nor  over  fifteen  years  of  age. 

8493.  Detention  —  Discharge.  §  3.  That  all  girls  who  may  be,  now 
or  hereafter,  committed  to  said  reform  school  by  virtue  of  any  existing  law, 
or  laws  which  may  be  hereafter  passed,  shall  be  detained  in  or  committed 
to  said  reform  school  until  they  respectively  attain  the  age  of  twenty-one 
years:  Provided,  that  the  board  of  managers  may  release  on  parol  all  such 
girls  at  the  age  of  eighteen  years,  under  such  regulations  as  they  may  pro- 
vide, which  release  shall  remain  in  force  during  the  good  behavior  of  such 
girl  or  girls. 

8494.  Insane  prisoners.  §  4.  If  any  girl  committed  to  the  "  girls*  re- 
form school,"  or  any  woman  committed  to  the  "women's  prison,"  shall 
while  therein  become  insane,  such  woman  or  girl  may  be  transferred  to  the 
"asylum  for  the  insane,"  under  the  same  rules  and  modes  of  procedure  as 
those  prescribed  for  other  insane  persons. 

8495.  Appropriation— Hospital.  §  5.  There  is  hereby  appropri- 
ated out  of  any  money  in  the  treasury  not  otherwise  appropriated  by  law 
the  sum  of  six  thousand  (6,000)  dollars  for  the  construction  of  a  wall  on  the 
east  side  of  the  grounds  belonging  to  said  "reform  school  and  prison,"  and 
also  the  sum  of  six  thousand  (6,000)  dollars  for  the  erection  of  a  hospital 
building,  and  equipments  for  the  same,  for  the  use  of  prison  and  school 
aforesaid. 

8496.  Emergency.  §  6.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore  the  same  shall  be  in  force  and  take 
effect  from  and  after  its  passage. 
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Notes  to  Chapter  96* 
PRISONS. 

ARTICLE  i  — THE  COUNTY  JAIL. 

6116.  County  board  to  establish.  The  discretion  vested  in  the  board  of  county 
commissioners  is  comprehensive  enough  to  authorize  it  to  build  a  sheriff's  residence 
in  connection  with  a  county  jail.  Such  an  act  is  within  the  scope  of  the  board's  au- 
thority. Section  6748  makes  it  the  duty  of  the  board  to  provide  and  maintain  a  county 
jail,  and  sections  6868  and  6118  enjoin  on  the  sheriff,  as  an  official  duty,  that  he  shall 
keep  the  jail.  It  results  as  a  necessary  implication  that  he  must  be  provided  with  the 
means  of  discharging  this  duty,  and  this  involves  the  authority  of  providing  him  with 
a  residence  as  part  of  the  prison  structure;  Board  etc.  v.  Bunting,  111-144. 

ARTICLE  2  — THE  STATE  PRISON. 

6140,  6141.  Purohases  and  manufactures.  These  sections  make  it  the  duty  of  the 
warden  of  the  penitentiary,  inter  alia,  to  purchase  fuel  and  pay  for  it  by  drawing  a  war- 
rant. The  duty  to  draw  the  warrant  for  fuel  sold  and  delivered  to  tlje  warden  for  the 
use  of  the  penitentiary,  is  not  a  duty  lying  in  discretion,  but,  is  an  imperative  duty; 
wherefore,  a  mandamus  will  lie  to  compel  its  performance.  Doubtless  if  the  warden 
should  discover  that  there  was  any  fraud  or  mistake  in  a  claim  presented  to  him  he 
might  reject  it  or  require  the  proper  correction  to  be  made,  but  a  return  made  by  him 
to  a  writ,  alleging  that  the  claim,  sought  to  be  enforced,  was  rejected  by  the  directors 
of  the  prison,  because  they  adjudged  that  there  were  improper  weights,  mistakes  of 
calculations  and  inferiority  in  the  quality  of  the  fuel  does  not  meet  that  case,  and  it  is 
bad  as  a  return  in  that  it  does  not  aver  that  there  was  actually  fraud  or  mistake;  Pat- 
ton  v.  State,  ex  rel.,  117-586. 

6143a.  Good  behavior  —  Diminution  of  time.  May  25,  1885,  one  W.  was  sen- 
tenced to  imprisonment  for  a  term  of  five  years.  March  17,  1888.  he  was  released  from 
imprisonment  on  parole;  but  was  recommitted  to  prison,  October  21,  1889,  on  warrant 
of  the  governor,  for  a  violation  of  the  terms  of  the  parole.  Under  this  section  he  would 
have  been  entitled  to  his  release  December  12,  1889.  The  paroling  by  the  governor 
did  not  operate  as  an  unconditional  pardon.  On  a  violation  of  the  condition  of  parole, 
which  the  prisoner  had  accepted  and  which  made  the  governor  the  sole  judge  of  a 
breach  thereof,  the  governor  became  empowered  to  order  his  recommitment  to  prison 
and,  under  this  section,  allowing  convicts  credit  for  good  time,  he  was  not  entitled  to 
credit  for  good  time  during  his  absence  on  parole.  So  W.  became  entitled  to  his  dis- 
charge at  the  expiration  of  the  time  for  which  his  sentence  ran,  less  the  time  for  which 
he  was  entitled  as  good  time  earned,  although  for  a  part  of  the  time  covered  by  the 
sentence,  he  was  absent  on  parole,  the  conditions  of  which  he  violated;  Woodward  v. 
Murdock,  124-441. 

ARTICLE  4— THE  REFORM  SCHOOL  FOR  BOYS. 

6203.  Reform  school  for  boys.  The  title  of  this  statute  (S.,  1883),  "  an  act  desig- 
nating a  name  by  which  the  house  of  refuge  for  the  correction  and  reformation  of  ju- 
venile offenders  shall  hereafter  be  known;  providing  for  the  appointment  of  commis- 
sioners and  their  compensation,  and  prescribing  their  powers  and  duties;  regulating 
the  commitments  thereto  and  for  the  more  efficient  and  uniform  government  of  said  in- 
stitution" etc.,  is  sufficiently  comprehensive  to  embrace  section  6211  (§  11  of  the  act), 
which  provides  for  the  commitment  of  boys  to  the  "  Indiana  Reform  School  for  Boys.* 
The  legislature  has  power  to  provide  for  the  reformation  of  boys  who  are  entering  on 
a  career  of  vice,  by  prescribing  measures  for  committing  them  to  a  reformatory  institu- 
tion (see  §  191);  Jarrard  v.  State,  116-99. 

6211.  Vioiousness  —  Complaint— Hearing.  This  statute  provides  a  method  for 
ascertaining,  by  a  judicial  investigation,  in  a  court  of  general  superior  jurisdiction, 
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whether  there  Is  cause  for  taking  boys  from  their  parents  and  placing  them  in  the  re- 
form school.  It  is  not  an  arbitrary  proceeding  tfferefor.  A  complaint  that  shows  that 
a  boy's  guardian,  because  of  his  advanced  age,  can  not  exercise  that  control  and  re- 
straint which  is  necessary  to  prevent  the  boy  from  becoming  an  evil  member  of  society, 
and  which  shows  that  he  is  vicious  and  associates  "  late  at  night  with  immoral,  drunken 
and  dissolute  persons,  at  his  own  pleasure,"  is  good,  notwithstanding  other  statements 
thereof,  which  are  trifling  and  ridiculous;  Jarrard  v.  State,  1 16-100. 


Digitized  by  VjOOQIC 


8497-8498  g§ 


Soldiers  and  Sailors. 


758 


Chapter  96a. 
SOLDIERS  AND  SAILORS. 


Sec 

84PI 
8499. 
8500. 
8501. 
8503. 


Enrolment. 

Discharge  papers,  withholding  etc. 

Penal  clause. 

Burial  of  —  Town  trustees. 

Trustees'  duty. 

County  commissioners'  duty. 


Sec. 
8503. 
8504. 

8506. 
8507. 


County  pay. 
Emergency. 

Monument— Tax  levy. 
Appropriation. 
Expenditure,  limitation  of. 


An  Act  to  amend  section  4  of  an  act  entitled  "An  act  to  enroll  the  late  soldiers ,  their  widows  and 
orphans,  of  the  armies  of  the  United  States,  residing  in  the  state  of  Indiana,"  approved  April  13, 
1885.    [Approved  March  xx,  1889;  in  force  May  10,  1889;  S.,  1889,  p.  378. 

8497.  Enrolment  —  Blanks,  how  furnished  —  Record,  use  of. 

Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
section  four  (4)  of  the  above  named  act  be  amended  to  read  as  follows  : 
The  auditor  of  each  county  shall  furnish  the  township  assessor,  at  the  ex- 
pense of  his  county,  such  blanks  and  books  as  may  be  necessary  for  the  afore- 
said statements,  in  accordance  with  the  forms  to  be  prescribed  by  the  adju- 
tant general  of  the  state  of  Indiana;  and  the  circuit  clerk  shall,  within  thirty 
days  after  the  aforesaid  statements  and  rolls  are  returned  to  him,  procure 
suitable  books  at  the  expense  of  his  county,  and  prepare  duplicate  tabular 
statements  thereof  by  townships,  cities  and  towns,  with  the  names  arranged 
in  alphabetical  order,  one  of  which  he  shall  forward  to  the  adjutant  general 
of  the  state  of  Indiana,  and  the  other  shall  be  filed  and  retained  in  his 
office,  and  for  said  services  the  clerk  shall  be  entitled  to  the  same  compen- 
sation as  now  allowed  by  law  for  similar  services;  to  be  paid  out  of  the 
county  treasury;  and  each  clerk  shall  furnish  a  true  and  certified  tran- 
script of  such  records  to  any  regular  organization  of  ex-soldiers  when  re- 
quested through  their  officers,  and  each  clerk  shall  furnish  all  necessary 
information  contained  in  said  tabular  statement  to  pension  claimants,  thei* 
widows  and  orphans,  and  other  claimants  for  pay  and  bounty,  as  they  or 
their  agents  or  attorneys  may  demand,  for  which  service  last  mentioned  he 
shall  receive  no  compensation  whatever. 

An  Act  making  it  unlawful  to  withhold,  mutilate  or  destroy  discharge  papers  of  soldiers,  sailors  or  ma- 
rines of  the  United  States  and  providing  penalties  therefor.  [Approved  March  xi,  1889;  in  force 
May  10,  1889;  S.,  1889,  p.  444. 

8498.  Soldiers'  discharge  papers  —  Withholding,  destroying 
etc.  Sec  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana, 
That  it  shall  be  unlawful  for  any  person  or  persons  who  has  or  have  the 
possession  or  control  of  or  who  may  hereafter  become  possessed  of  the  com- 
mission or  discharge  papers  of  any  officer,  soldier,  sailor  or  marine  of  the 
United  States  army  or  navy,  to  withhold  the  same  from  the  party  named  in 
such  commission  or  discharge  when  such  officer,  soldier,  sailor  or  marine 
shall  demand  possession  thereof.  It  shall  also  be  unlawful  for  any  person 
or  persons  having  possession  of  any  commission  or  discharge,  as  aforesaid, 
to  wilfully  destroy,  mutilate  or  destroy,  or  make  away  with  such  commission 
or  discharge  to  the  prejudice  of  the  owner  thereof,  or  to  deliver  the  same  to 
any  other  person  other  than  the  party  named  therein  without  the  written  je- 
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quest  of  such  officer,  soldier,  sailor  or  marine:  Provided,  that  in  case  of  the 
death  of  the  party  named  in  such  commission  or  discharge,  when  the  pos- 
session may  be  as  aforesaid,  the  party  or  parties  having  possession  shall  de- 
liver up  the  same  on  a  written  request  of  the  widow  or  legal  representative 
of  such  soldier,  sailor,  officer  or  marine. 

8499.  Penal  clause.  §  2.  Any  person  or  persons  who  shall  violate  the 
provisions  of  the  preceding  section,  or  refuse  to  comply  with  the  require- 
ments thereof,  shall  be  deemed  guilty  of  a  misdemeanor  and,  on  conviction 
thereof,  shall  be  fined  not  exceeding  five  hundred  dollars  and  imprisonment 
not  exceeding  three  months,  or  both  or  either,  at  the  discretion  of  the  court 
or  jury  trying  the  cause. 

An  Act  authorizing  the  burial  of  the  body  of  any  honorably  discharged  ex-Union  soldier,  sailor  or  ma- 
rine  who  shall  hereafter  die  a  resident  of  this  state,  not  leaving  means  sufficient  to  defray  funeral  ex- 
penses and  declaring  an  emergency.    [Approved  and  in  force  March  6,  1889  ;  S.,  1889,  p.  139. 

8500.  Township  trustees'  duties  as  to  burial— Cost  Sec.  t.  Be 
it  enacting  [enacted]  by  the  General  Assembly  of  the  State  of  Indiana,  That  it 
shall  be  th^  duty  of  the  township  trustees  of  this  state,  in  their  respective 
townships,  to  look  after  and  cause  to  be  interred,  in  a  decent  and  respecta- 
ble manner,  in  any  cemetery  or  burial  ground  within  this  state,  other  than 
those  used  exclusively  for  the  burial  of  the  pauper  dead,  at  an  expense  not 
to  exceed  fifty  dollars,  the  body  of  any  honorably  discharged  ex-Union 
soldier,  sailor  or  marine,  having  at  any  time  served  in  the  army  or  navy  of 
the  United  States,  who  shall  hereafter  die  a  resident  of  this  state,  not  leav- 
ing means  sufficient  to  defray  the  necessary  funeral  expenses,  or  leaving  a 
family  in  such  indigent  circumstances  that  they  would  be  distressed  by  the 
expenses  of  such  burial. 

0501.  Trustee's  duty.  §  2.  Any  such  township  trustee,  before  assum- 
ing the  charge  and  expense  of  any  such  burial,  shall  first  satisfy  himself  by 
a  careful  inquiry  into  all  the  circumstances  of  the  case,  that  such  soldier, 
sailor  or  marine  did  not  leave  means  sufficient  to  defray  the  necessary  ex- 
penses of  such  burial,  or  if  he  left  a  family  residing  in  such  township,  that 
said  family  is  unable,  without  being  distressed,  to  defray  such  expenses, 
and,  being  so  satisfied,  he  shall  thereupon  cause  such  deceased  soldier,  sailor 
or  marine  to  be  buried  as  provided  in  section  one  herein  ;  and  he  shall  also 
immediately  report  his  action  to  the  board  of  commissioners  of  his  respective 
county,  setting  forth  all  the  facts,  and  that  he  found  the  family  of  such  de- 
ceased person,  if  he  had  any,  unable  to  pay  the  expenses  of  such  burial  with- 
out being  distressed,  together  with  the  name,  rank  and  command  to  which 
such  deceased  soldier,  sailor  or  marine  belonged;  the  date  of  his  death, 
place  where  buried,  and  his  occupation  while  living;  also  an  accurately  item- 
ized statement  of  the  expenses  incurred  by  reason  of  such  burial. 

8502.  County  commissioners'  duty.  §  3.  It  shall  be  the  duty  of  the 
county  commissioners,  upon  receiving  the  report  and  statement  provided 
for  in  section  two  herein,  to  transcribe  or  cause  to  be  transcribed,  in  a  book 
kept  for  that  purpose,  all  the  facts  contained  in  said  report  respecting  such 
deceased  soldier,  sailor  or  marine.  It  shall  also  be  the  duty  of  such  county 
commissioners,  immediately  upon  such  death  and  burial,  to  make  applica- 
tion to  the  proper  authorities  of  the  government  of  the  United  States  for 
a  suitable  headstone,  as  provided  by  act  of  congress,  and  cause  the  same 
to  be  placed  at  the  head  of  the  grave  of  such  deceased  soldier,  sailor  or 
marine. 
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8503.  County  to  pay.  §  4.  All  expenses  incurred  in  such  burial  shall 
be  allowed  by  such  board  of  county  commissioners  and  paid  out  of  the 
county  treasury,  the  same  as  other  legal  charges  against  the  county  are  al- 
lowed and  paid. 

8504.  Emergency.  §  5.  An  emergency  exists  for  the  immediate  taking 
effect  of  this  act,  therefore  the  same  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

An  Act  providing  for  the  assessment  and  collection  of  certain  taxes  for  the  completion  of  the  state  sol- 
diers and  sailors'  monument,  begun  under  "An  act  to  provide  for  the  erection  of  a  state  soldiers  and 
sailors'  monument  or  memorial  hall  or  monument  and  memorial  hall  combined,  according  to  the 
discretion  of  the  trustees  in  this  act  provided  for,  and  declaring  an  emergency,"  approved  March 
3,  1887,  and  making  certain  appropriations  therefor.  [Approved  March  7, 1891;  in  force  June  10, 
1891;  S.,  1891,  p.  341. 

8505.  Tax  levy,  purpose.  Sec.  i.  Be  it  enacted  by  the  General  Assem- 
bly of  the  State  of  Indiana,  That  there  shall  be  assessed  and  collected,  as 
other  taxes  are  assessed  and  collected,  in  each  of  the  years  1891  and  [892, 
the  sum  of  five  mills  upon  each  one  hundred  dollars'  worth  of  taxable  prop- 
erty in  this  state,  which  money,  when  collected,  shall  be  placed  to  the  credit 
of,  and  known  as,  the  state  soldiers  and  sailors'  monument  fuftd,  and  the 
same  is  hereby  appropriated  for  the  completion  of  said  state  soldiers  and 
sailors'  monument,  and  the  money  thus  collected  shall  be  paid  out  of  said 
fund,  upon  warrants  of  the  auditor  of  state,  upon  the  requisition  of  the  board 
of  commissioners  of  the  said  state  soldiers  and  sailors'  monument,  as  now 
prescribed  by  law. 

8506.  Appropriation.  §  2.  That  there  be  and  is  hereby  appropriated 
from  any  funds  in  the  treasury  not  otherwise  appropriated  by  law,  the  sum 
of  thirty  thousand  dollars  ($30,000),  which  shall  be  placed  to  the  credit  of 
the  said  state  soldiers  and  sailors'  monument  fund,  which  shall  be  paid  out, 
upon  warrants  of  the  auditor  of  state,  upon  the  requisition  of  said  board, 
as  prescribed  by  law. 

8507.  Expenditure,  limitation  on.  §  3.  No  part  of  the  appropria- 
tion hereinbefore  provided  for  shall  be  expended  or  placed  to  the  credit  of 
the  state  soldiers  and  sailors'  monument  fund  until  the  board  of  commis- 
sioners of  said  state  soldiers  and  sailors'  monument  shall  have  filed  in  the 
office  of  the  secretary  of  state  a  bond,  payable  to  the  state  of  Indiana,  in  the 
penal  sum  of  one  hundred  thousand  dollars  ($100,000),  with  surety  to  the  ap- 
proval of  the  governor,  conditioned  that  said  commissioners  will  fully  com- 
plete the  shaft  of  said  monument  now  being  erected  in  Circle  park  in  the 
city  of  Indianapolis,  and  the  placing  of  an  elevator  with  the  necessary  ma- 
chinery to  operate  therein;  also,  place  the  bronze  groups  of  "war "and 
"  peace  "  upon  the  east  and  west  sides  of  the  pedestal  of  said  monument, 
and  fully  complete  every  other  and  all  the  unfinished  or  uncompleted  por- 
tions or  features  of  said  monument,  and  that  the  same  will  be  fully  com- 
pleted in  every  particular,  without  any  further  cost  or  expense  to  the  state 
of  Indiana,  and  that  no  amendments,  changes  or  modifications  of  the  plans 
or  specifications  of  said  monument  will  be  made  so  as  to  increase  the  cost 
of  said  monument  above  the  sum  of  one  hundred  thousand  dollars,  and 
any  surplus  derived  from  the  levy  made  in  section  one  of  this  act  above  said 
amount  shall  become  a  part  of  the  general  fund  of  the  state* 
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SBC. 

8508.  Loon  authorized. 

8509.  Temporary  loan,  refunding. 

8510.  Bonds,  binding  effect. 

8511.  Proceeds,  expenditure  of. 
85*3.  Repealing  clause.     . 
8513.  Emergency. 

85x4.  Loan  authorized. 


SBC. 

till: 

8519. 
8530. 


Outstanding  debt— Loan  to  pay. 
Debt,  funding  of. 
Faith  of  state  pledged. 
Proceeds,  expenditure  of . 
Repealing  clause. 
Emergency. 


temporary 

. ---■--„  sclaringan 

emergency.    [Approved  and  in  force  March  n,  1889;  S.,  1889,  p.  390.* 

8508.*  Loan  authorized,  three  per  cent,  bonds.  Sec.  i.  Be  it 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That,  for  the  pur- 
pose of  carrying  on  the  state  government,  the  governor,  auditor  and  treas- 
urer of  state  are  hereby  authorized  to  make  a  temporary  loan  of  seven  hun- 
dred thousand  ($700,000)  dollars  and,  if  it  shall  be  necessary  to  meet  the 
appropriations  made  by  this  general  assembly,  it  shall  be  lawful  for  the  said 
governor,  auditor  and  treasurer  of  state  to  make  a  further  loan  of  seven 
hundred  thousand  (700,000)  dollars,  on  or  after  the  first  day  of  September 
of  the  year  1889.  For  the  purpose  of  borrowing  said  sums  of  money  with 
which  to  pay  such  appropriations,  the  governor,  auditor  and  treasurer  of 
state  may  issue  and  sell  the  bonds  of  the  state,  redeemable  at  the  pleasure 
of  the  state,  after  five  years,  and  payable  in  ten  years  from  the  date  thereof, 
bearing  interest  at  a  rate  not  exceeding  three  per  centum  per  annum,  pay- 
able semi  annually  out  of  funds  in  the  state  treasury  not  otherwise  appro- 
priated. Said  bonds  shall  not  be  sold  for  less  than  par  value,  and  shall  be 
signed  on  the  part  of  the  state,  by  the  governor,  auditor  and  treasurer  of 
state,  and  proper  record  of  the  same  kept  in  the  offices  of  said  officers. 

8509.  Temporary  loan  outstanding  —  Refunded,  when.  §  2. 
Whenever  it  is  ascertained  that  the  temporary  loan  indebtedness  of  the  state, 
or  any  part  thereof,  can  be  funded  at  a  lower  rate  of  interest,  and  the  gov- 
ernor, auditor  and  treasurer  of  state  can  negotiate  and  secure  the  funding 
of  such  temporary  loan,  or  any  part  thereof,  at  a  lower  rate  of  interest,  said 
officers  shall  be  and  are  hereby  authorized  to  fund  such  indebtedness  at 
such  lower  rate  of  interest  for  a  period  not  less  than  five  nor  more  than  ten 
years:  Provided,  that  the  lowest  and  best  rate  shall  be  given  the  preference, 
said  interest  to  be  paid  semi  annually  out  of  funds  in  the  state  treasury  not 
otherwise  appropriated. 

8510.  Binding  effect  of  bonds.  §3.  The  bond  authorized  under  this 
act,  for  the  purposes  therein  stated,  shall  be  binding  on  the  state  of  Indiana; 
and,  for  the  payment  thereof  with  interest  thereon,  the  faith  of  the  state  is 
irrevocably  pledged.  % 

851 1.  Proceeds,  expenditure  of.  §  4.  Any  money  raised  upon  said 
bonds,  authorized  by  the  first  section  of  this  act,  shall  be  paid  in  to  the 

*  Constitutional;  Hovey  v.  Foster,  118  Ind.  505.    See  "  Notes  to  Constitution,"  $  197,  ante. 
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state  treasury  an     shall  be  drawn  out  on  the  warrant  of  the  auditor  of 
state,  as  in  other  cases. 

8512.  Repealing  clause.  §  5.  All  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act,  are  hereby  repealed. 

8513.  Emergency.  §  6.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore,  the  same  shall  be  in  force  from 
and  after  its  passage. 


An  Act  authorizing  the  governor,  auditor  and  treasurer  of  state  to  make  a  loan  for  the  purpose  of  car- 
rying on  the  state  government;  making  provision  for  the  payment  of  any  part  of  the  bonded  debt 
of  the  state  heretofore  created,  and  also  making  provision  for  the  funding  of  the  present  outstanding 
temporary  loan  at  a  lower  rate  of  interest,  and  concerning  matters  in  connection  therewith,  and  de- 


8514.  Loans   authorized  —  Bond    issue  —  Sale    of—  Record. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana, 
That,  for  the  purpose  of  carrying  on  the  state  government,  the  governor, 
auditor  and  treasurer  of  state  are  hereby  authorized  to  make  such  loan  or 
loans,  not  exceeding  in  the  aggregate  the  sum  of  seven  hundred  thousand 
dollars  ($700,000),  as  may  be  necessary  and  as  occasion  may  require;  and, 
if  it  shall  be  necessary  to  meet  the  appropriations  made  by  this  general  as- 
sembly, it  shall  be  lawful  for  said  governor,  auditor  and  treasurer  of  state 
to  make  such  further  loan  or  loans,  not  exceeding  three  hundred  thousand 
dollars,  at  any  one  time,  and  not  exceeding  in  the  aggregate  the  sum  of 
seven  hundred  thousand  dollars  ($700,000),  at  such  time  or  times  as  occasion 
may  require,  on  or  after  the  first  day  of  September,  1891.  For  the  purpose  of 
borrowing  said  sums  of  money  with  which  to  pay  such  appropriations* the 
governor,  auditor  and  treasurer  of  state  may  issue  and  sell  the  bonds  of  the 
state,  redeemable  at  the  pleasure  of  the  state  after  five  years  and  payable  in 
ten  years  from  the  date  thereof,  bearing  interest  at  a  rate  not  exceeding 
three  and  one-half  per  cent,  per  annum,  payable  semi  annually  out  of  the 
funds  in  the  state  treasury  not  otherwise  appropriated.  Said  bonds  shall 
not  be  sold  for  less  than  par  value,  and  shall  be  signed  on  the  part  of  the 
state  by  the  governor,  auditor  and  treasurer  of  state,  and  proper  record  kept 
of  them  in  the  offices  of  said  officers. 

8515.  Outstanding  bonded  debt— Loan  to  pay.  §  2.  That  when- 
ever it  shall  be  necessary  to  provide  for  the  payment  of  any  part  of  the 
bonded  debt  of  the  state,  heretofore  contracted,  it  shall  be  lawful  for  the 
governor,  auditor  and  treasurer  of  state  to  make  a  loan  or  loans  to  make  pay- 
ment of  such  debt,  and  the  governor,  auditor  and  treasurer  of  state  may  is- 
sue and  sell  the  bonds  of  the  state,  redeemable  at  the  pleasure  of  the  state 
after  five  years  and  payable  in  ten  years  from  the  date  thereof,  bearing  in- 
terest at  a  rate  not  exceeding  three  and  one-half  per  centum  per  annum, 
payable  semi  annually  out  of  any  funds  in  the  state  treasury  not  otherwise 
appropriated;  said  bonds  shall  not  be  sold  for  less  than  par  value,  and  shall 
be  signed  on  the  part  of  the  state  by  the  governor,  auditor  and  treasurer  of 
state,  and  proper  record  of  same  shall  be  kept  in  the  offices  of  said  officers. 

8516.  Debt,  funding  of.  §  3.  Whenever  it  is  ascertained  that  the  tem- 
porary loan  indebtedness  of  the  state,  or  any  part  thereof,  can  be  funded  at 
a  lower  rate  of  interest,  and  the  governor,  auditor  and  treasurer  of  state  can 
negotiate  and  secure  the  funding  of  such  temporary  loan,  or  any  part  thereof, 
at  a  lower  rate  of  interest,  said  officers  shall  be,  and  are  hereby  authorized 
to  fund  such  indebtedness  at  such  lower  rate  of  interest  for  a  period  not  less 
than  five  nor  more  than  ten  years:     Proirided,  that  the  lowest  and  best  rate 
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shall  be  given  the  preference;  said  interest  to  be  paid  semi  annually  out  of 
funds  in  the  state  treasury  not  otherwise  appropriated. 

8517.  Faith  of  state  pledged.  §  4.  The  bonds  authorized  under  this 
act,  for  the  purposes  therein  stated,  shall  be  binding  on  the  state  of  Indiana; 
and,  for  payment  thereof  with  interest  thereon,  the  faith  of  the  state  is  irre- 
vocably pledged. 

8518.  Proceeds,' expenditure  of.  §  5.  Any  money  raised  on  said  bonds, 
authorized  by  the  first,  second  and  third  sections  of  this  act,  shall  be  paid 
in  to  the  state  treasury,  and  shall  be  drawn  out  on  the  warrants  of  the  auditor 
of  state,  as  in  other  cases. 

8519.  Repealing  clause.  §  6.  All  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  are  hereby  repealed. 

8520.  emergency.  §  7.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore  the  same  shall  be  in  force  from  and 
after  its  passage. 
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Notes  to  Chapter  97. 
STATE  DEBT. 

6248.  Two  and  a  half  and  five  per  cents.,  where  payable.  This  section  is  un- 
constitutional, in  that  it  assumes  to  do  that  which  the  legislature  has  no  power  to  do. 
A  state  can  not  invalidate  its  contract,  after  it  is  made,  by  repealing  the  statute  author- 
izing its  creation.  The  law  in  force  at  the  time  the  contract  is  made  enters  into 
and  becomes  a  part  of  the  contract ;  no  subsequent  change  of  the  law  can  affect  it 
Neither  does  an  attempt  to  annul  such  a  contract  affect  an  appropriation,  made  in  the 
statute  authorizing  the  assumption  of  the  obligation;  Can*  v.  State,  ex  rel.,  127-212. 

6248,  6260.  Sinking  fond.  Section  6260  must  be  regarded  as  making  an  appro- 
priation within  the  meaning  of  the  constitution  (§  196).  If  it  were  true  that  there  might 
be  doubt  if  this  provision  were  isolated  from  all  others  and  considered  in  itself,  there 
can  possibly  be  none  when  it  is  considered  —  as  it  must  be  —  in  connection  with  the 
prior  statute  of  1865  (S.,  Spec.  Sess.,  1865,  p.  49),  which  contains  this  provision:  "All 
the  money  and  funds  properly  belonging  to  either  of  said  funds  shall  be  denominated 
the  state  debt  sinking  fund  and  all  such  moneys  are,  hereby,  set  apart  for  the  pay- 
ment of  such  principal,  exclusively,  and  shall  not,  under  any  circumstances,  be  drawn 
or  paid  out  of  the  state  treasury  for  any  other  purpose  whatever;  "  Carr  v.  State,  ex 
rel.,  127-212. 
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An  Act  concerning  taxation,  repealing  an  laws  in  conflict  therewith  and  declaring  an  emergency. 
[Approved  and  in  force  March  6, 1891;  S.,  1891,  p.  109. 
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8521.  Taxation  —  Rate  of,  how  ascertained— All  property  and 
polls  taxable.  Sec.  i  .  Be  it  enacted  by  t/u  General  Assembly  of  the  State 
of  Indiana,  That  all  taxes  for  the  support  of  the  government  of  this  state 
shall  be  assessed  on  polls  and  on  property  listed  and  valued  in  an  equal 
and  ratable  proportion  (except  such  stocks  and  other  property  as  may  be 
specifically  taxed)  in  the  following  manner,  namely:  The  amount  necessary 
and  proper  to  be  charged  on  each  poll  and  on  each  hundred  dollars'  worth 
of  property,  for  state  expenditures  and  for  school  purposes,  shall,  from  time 
to  time,  be  fixed  by  law;  and  the  amount  to  be  charged  on  each  poll  and 
on  each  one  hundred  dollars'  worth  of  property  for  county  expenditures 
shall  be  determined  by  the  board  of  county  commissioners  at  their  annual 
meeting  in  September. 

8522.  Poll  tax.  §2.  A  poll  tax  shall  be  assessed  upon  every  male  in- 
habitant of  this  state  between  the  ages  of  twenty-one  and  fifty  years,  and 
every  person  shall  be  listed  for  his  poll  tax  in  the  township,  town  or  city  of 
his  residence. 

8523.  All  property  subject  to— Except.  §  3.  All  property  within  the 
jurisdiction  of  this  state,  not  expressly  exempted,  shall  be,subject  to  taxation. 

8524.  Definitions  —  Realty—  Personalty.  §  4.  For  the  purpose 
of  taxation,  real  property  shall  include  all  lands  within  the  state,  and  all 
buildings  and  fixtures  thereon  and  appurtenances  thereto,  except  in  cases 
otherwise  expressly  provided  by  law;  personal  property  shall  include  all 
goods  and  chattels  within  the  state,  all  ships,  boats  and  vessels  belonging  to 
inhabitants  of  this  state,  whether  at  home  or  abroad,  and  their  appurte- 
nances ;  all  goods,  chattels  and  effects  belonging  to  inhabitants  of  this  state, 
situate  without  this  state,  except  the  property  actually  and  permanently  in- 
vested in  business  in  another  state  shall  not  be  included;  all  indebtedness 
due  to  inhabitants  of  this  state  above  the  amounts  respectively  owed  by 
them,  whether  such  indebtedness  is  due  from  individuals  or  from  corpora- 
tions, public  or  private,  and  whether  such  debtors  reside  within  or  without 
the  state ;  all  shares  in  corporations  organized  under  the  laws  of  this  state, 
when  the  property  of  such  corporation  is  not  exempt  or  is  not  taxable  to 
the  corporation  itself;  all  shares  in  banks  organized  in  this  state  under  any 
law  of  the  United  States,  but  in  estimating  the  value  of  such  shares,  de- 
duction shall  be  made  of  the  value  of  all  real  estate  taxed  to  the  bank;  all 
shares  in  foreign  corporations,  except  national  banks,  owned  by  inhabitants 
of  this  state;  ail  moneys;  all  annuities  and  royalties;  all  interests  owned 
by  individuals  in  lands  the  fee  of  which  is  in  this  state  or  in  the  United 
States,  except  as  hereinafter  provided.  Property  exempted  from  taxation 
by  the  laws  of  the  United  States  shall  not  be  included.  Shares  in  corpo- 
rations, all  the  property  of  which  is  taxable  to  the  corporation  itself,  shall 
not  be  assessed  to  the  shareholder.  Lands  sold  by  the  state,  including  lands 
forfeited  to  the  sinking  fund,  university  fund,  and  all  other  trust  funds, 
though  not  granted  or  conveyed,  shall  be  assessed  in  the  same  manner  as 
if  actually  conveyed.  All  lands  reserved  to  or  for  any  individual  by  any 
treaty  between  the  United  States  and  any  Indian  tribe  or  nation  shall  be 
liable  to  taxation  from  the  time  such  treaty  shall  have  been  confirmed. 

8525.  Exempt  property.  §  5.  The  following  property  shall  be  ex- 
empt from  taxation: 

First.     The  property  of  the  United  States  and  of  this  state. 
Second.     The  property  of  any  county,  city,  town  or  township. 
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Third.  All  lands  granted  for  the  use  of  the  common  schools,  so  long  as 
the  same  shall  remain  unsold. 

Fourth.  The  personal  property  and  real  estate  of  every  manual  labor 
school  or  college  incorporated  within  this  state,  when  used  or  occupied  for 
the  purpose  for  which  it  was  incorporated,  such  real  estate  not  to  exceed 
three  hundred  and  twenty  acres. 

Fifth.  Every  building  used  and  set  apart  for  educational,  literary,  scien- 
tific or  charitable  purposes  by  any  institution,  or  by  any  individual  or  indi- 
viduals, association  or  incorporation,  or  used  for  the  same  purpose  by  any 
town,  township,  city  or  county,  and  the  tract  of  land  on  which  such  build- 
ing is  situate,  also  the  lands  purchased  with  the  bona  fide  intention  of  erect- 
ing buildings  for  such  use  thereon,  not  exceeding  forty  acres;  also  the  per- 
sonal property,  endowment  funds  and  interest  thereon,  belonging  to  any 
institution,  town,  township,  city,  or  county,  and  connected  with,  used  or 
set  apart  for  any  of  the  purposes  aforesaid. 

Sixth.  Every  building  used  for  religious  worship  and  the  pews  and  fur- 
niture within  the  same,  and  also  the  parsonage  attached  thereto  and  occu- 
pied as  such,  and  the  land  whereon  said  bujding  or  buildings  are  situate, 
not  exceeding  ten  acres,  when  owned  by  a  church  or  religious  society,  or 
in  trust  for  its  use,  also  every  cemetery. 

8526.  Exemptions  —  Exception  to  rule.  §  6.  If  all  or  any  part, 
parcel  or  portion  of  any  tract  or  lot  of  land,  or  any  buildings  or  personal 
property  enumerated  in  the  preceding  section  as  exempt  from  taxation,  shall 
be  used  or  occupied  for  any  other  purpose  or  purposes  than  those  recited  in 
said  section,  by  reason  whereof  they  are  exempted  from  taxation,  such  prop- 
erty, part,  parcel  or  portion  shall  be  subject  to  taxation  so  long  as  the  same 
shall  not  be  set  apart  or  used  exclusively  for  some  one  of  the  purposes  speci- 
fied in  said  enumeration. 

8527.  Property  destroyed  —  Rebate.  §  7.  In  all  cases  where  build- 
ings or  personal  property  shall  be  destroyed,  in  whole  or  in  part,  by  unavoid- 
able casualty,  after  being  assessed  for  the  year,  and  such  loss  is  not  covered 
by  insurance,  the  county  auditor  shall,  upon  sworn  proof  of  such  loss,  allow 
a  rebate  of  such  proportion  of  the  taxes  for  that  year  as  that  part  of  the  year 
which  shall  remain,  after  such  destruction,  bears  to  the  whole  year. 

8528.  Personalty,  when  listed.  §  8.  Personal  property  shall  be  listed 
for  taxation  between  the  first  day  of  April  and  the  first  day  of  June,  each  year 
and  with  reference  to  the  quantity  and  quality  held  or  owned  on  the  first 
dav  of  April,  in  the  year  for  which  the  property  is  required  to  be  listed. 

8529.  Ownership,  when  fixed.  §  9.  The  person  purchasing  or  acquir- 
ing property,  whether  real  or  personal,  on  the  first  day  of  April,  in  any  year, 
shall  be  considered  as  the  owner  on  that  day  and  shall  be  assessed  and  liable 
for  the  taxes  of  that  year. 

8530.  Death  —  Representative.  §  10.  If  a  person  die  after  the  first 
day  of  April,  in  any  year,  without  having  given  in  the  amount  of  his  taxa- 
bles  his  executor  or  administrator,  heir  at  law,  or  other  person  having  charge 
thereof,  shall  give  in  the  same  as  though  such  property  had  been  in  his  pos- 
session on  the  first  day  of  April  of  such  year. 

8531.  Personalty,  where  assessed.  §  11.  All  personal  property  shall 
be  assessed  to  the  owner  in  the  township,  town  or  city,  of  which  he  is  an  in- 
habitant on  the  first  day  of  April  of  the  year  for  which  the  assessment  is  made, 
with  the  following  exceptions: 
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First  All  goods  and  chattels  situated  in  some  township,  town  or  city, 
other  than  where  the  owner  resides,  shall  be  assessed  in  the  township,  town 
or  city  where  situated,  and  not  elsewhere  if  the  owner  or  person  having  con- 
trol thereof  hires  or  occupies  a  store,  mill,  dock  yard,  piling  ground,  place 
for  sale  of  property,  shop,  office,  mine,  farnf,  place  of  storage,  manufac- 
tory or  warehouse  therein,  for  use  in  connection  with  such  goods  and  chat- 
tels: Provided,  that  the  procuring  any  such  property  to  be  manufactured 
upon  contract,  shall  be  deemed  the  hiring  of  a  mill  or  manufactory,  within 
the  meaning  of  this  section. 

Second.  All  animals  kept  throughout  the  year  in  some  township,  town  or 
city  other  than  where  the  owner  resides,  shall  be  assessed  to  such  owner, 
or  the  person  in  possession  in  the  township,  town  or  city  where  kept. 

Third.  All  shares  in  banks  shall  be  assessed  to  their  owners  in  the  city 
or  town  where  the  bank  is  located. 

Fourth.  Personal  property  of  non  residents  of  the  state  shall  be  assessed 
to  the  owner  or  to  the  person  having  the  control  thereof  in  the  township, 
town  or  city  where  the  same  may  be,  except  that  where  such  property  is  in 
transit  to  some  place  within  the  state,  it  shall  be  assessed  in  such  place. 

Fifth.  The  personal  property  of  minors  under  guardian  shall  be  assessed 
to  the  guardian  in  the  township,  town  or  city  where  the  guardian  resides, 
but  shall  not  be  assessed  or  taxed  for  city  or  town  purposes  unless  the  ward 
reside  in  such  city  or  town,  and  the  personal  property  of  every  other  person 
under  guardianship  shall  be  assessed  to  the  guardian  in  the  township,  town 
or  city  where  the  ward  resides. 

Sixth.  The  personal  property  of  the  estates  of  deceased  persons  in  the 
hands  of  executors,  administrators  or  other  persons  shall  be  assessed  to  the 
persons  in  charge  of  such  property  in  the  township,  town  or  city  where  the 
deceased  last  dwelt,  until  such  property  has  been  distributed  to  the  heirs 
or  other  persons  entitled  thereto.  If  such  decedent  was  a  non  resident  of 
the  state,  such  property  shall  be  assessed  in  the  township,  town  or  city 
where  situated. 

Seventh.  Personal  property  under  the  control  of  a  trustee  or  agent, 
whether  a  corporation  or  natural  person,  may  be  assessed  to  such  trustee 
or  agent,  except  as  otherwise  by  law  provided,  in  the  township,  town,  or  city 
in  which  such  trustee  or  agent  resides. 

Eighth.  All  personal  property  of  any  person  situate  upon,  also  all  build- 
ings situate  and  being  upon  the  land  of  the  United  States,  or  of  this  state, 
or  upon  the  lands  of  any  county,  township,  town,  or  city,  shall  be  deemed 
personal  property  for  purposes  of  taxation  and  assessment,  and  shall  be 
assessed  as  personal  property  to  the  owner  or  occupant  thereof,  in  the  town- 
ship, town  or  city,  to  which  said  lands  belong  or  of  which  they  form  a  part, 
and  such  buildings  shall  be  subject  to  sale  for  taxes  in  the  same  manner  as 
herein  provided  for  personal  property:  Provided,  however,  it  shall  not  be 
necessary  to  remove  such  buildings  for  the  purpose  of  sale. 

8532.  Corporate  property.  §  12.  All  corporate  property,  including 
capital  stock  and  franchises,  except  where  some  other  provision  is  made  by 
law,  shall  be  assessed  to  the  corporation  as  to  a  natural  person,  in  the  name 
of  the  corporation.  The  place  where  its  principal  office  in  this  state  is  situ- 
ated shall  be  deemed  its  residence,  but  if  there  be  no  principal  office  in  the 
state  then  such  property  shall  be  listed  and  taxed  at  any  place  in  the  state 
where  the  corporation  transacts  business. 
97 
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8533*  Co-partnership.  §13.  For  the  purposes  01  assessing  property 
and  collecting  taxes,  a  co-partnership  shall  be  treated  as  an  individual,  and 
whenever  the  name  of  the  owner  or  occupant  of  property  is  required  to  be 
entered  upon  the  tax  duplicate,  if  such  property  is  owned  or  occupied  by 
a  co-partnership,  the  firm  name  may  be  used.  A  co-partnership  shall  be 
deemed  to  reside  in  the  township,  town  or  city  where  its  business  is  prin- 
cipally carried  on.     Each  partner  shall  be  liable  for  the  whole  tax. 

8534.  Property  in  transitu.  §  14.  Personal  property  in  transitu  shall 
be  listed  and  assessed  in  the  township,  town  or  city  where  the  owner  resides: 
Provided,  that  if  such  property  is  intended  for  a  particular  business,  it  shall 
be  listed  and  assessed  at  the  place  where  the  property  of  such  business  is 
reauired  to  be  listed  and  assessed. 

8535.  Watercraft.  §15.  All  persons,  companies  and  corporations  in 
this  state  owning  or  controlling  steamboats,  sailing  vessels,  wharf  boats, 
barges  and  other  watercraft,  shall  be  required  to  list  the  same  for  assessment 
and  taxation  in  the  county,  township,  or  city  in  which  the  same  may  belong, 
or  be  enrolled,  licensed  or  registered,  or  kept  when  not  enrolled,  licensed 
or  registered. 

8536.  Bankers,  brokers  etc.  §  16.  The  personal  property  of  banks 
or  bankers,  corporate  or  unincorporated,  brokers,  stock  jobbers,  insurance 
companies,  hotels,  livery  stables,  saloons,  eating  houses,  ferries  and  mining 
companies,  and  all  companies  except  companies  specially  provided  for  in  this 
act,  shall  be  listed  and  assessed  in  the  township,  town  or  city  where  such 
personal  property  is  situated. 

8537.  Gas,  water  and  hydraulic  companies.  §  17.  The  personal 
property  of  gas  and  coke  companies,  natural  gas  companies,  electric  light 
companies,  water  works  companies,  and  hydraulic  companies  shall  be  listed 
and  assessed  in  the  township,  town  or  city  where  the  principal  works  are 
located;  the  mains,  pipes  and  wires  of  such  companies  laid  in  or  along  roads, 
streets  or  alleys  shall  be  listed  as  personal  property  in  the  township,  city  or 
town  where  the  same  are  laid  or  placed. 

8538.  Street  railway,  road  and  bridge  companies.  §  18.  The 
personal  property  of  street  railroad,  plank  road,  gravel  road,  turnpike  or 
bridge  companies  shall  be  listed  and  assessed  in  the  township,  city  or  town 
where  the  principal  place  of  business  is  located.  The  track,  road  or  bridge 
of  such  company  shall  be  held  to  be  personal  property,  and  shall  be  listed 
and  assessed  in  the  township,  town  or  city  where  the  same  is  located  or  laid. 

8539.  Agent.  §  19.  Persons  required  to  list  property  on  behalf  of 
others  shall  list  it  separately  from  their  own,  specifying* in  such  case  the 
name  of  the  person,  estate,  company  or  corporation  to  whom  it  belongs. 

8540.  Persons  removing.  §  20.  The  personal  property  of  persons 
removing  from  one  county,  township,  town  or  city  to  another,  between  the 
first  day  of  April  and  the  first  day  of  June,  in  any  year,  shall  be  listed  and 
assessed  in  either  place  in  which  the  owner  is  first  called  upon  by  the  as- 
sessor. The  owner  of  personal  property  moving  in  to  this  state  from  an- 
other state,  between  the  first  day  of  April  and  the  first  day  of  June,  in 
any  year,  shall  be  listed  for  his  poll  and  the  property  owned  by  him  on  the 
first  day  of  April  of  such  year,  in  the  county,  township,  town  or  city' in  to 
which  he  has  so  removed:  Provided,  that  if  such  person  has  been  assessed, 
and  shall  make  it  appear  to  the  assessor  by  the  certificate  of  the  proper 
authority  in  the  place  of  his  former  residence,  that  he  is  held  for  tax  for 
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the  current  year  in  such  former  place  of  residence,  he  shall  not  again 
be  assessed  for  such  year.  In  case  of  doubt  as  to  the  proper  place  to 
assess  personal  property,  if  the  doubt  arises  as  to  different  townships  in  the 
county,  the  auditor  shall  determine  the  place;  and,  if  the  doubt  arises  as 
to  different  counties,  the  auditor  of  state  shall  determine;  such  determina- 
tion shall  be  summary  and  final. 

8541.  Realty,  assessed  where  and  how.  §  21.  Real  property 
shall  be  assessed  in  the  place  where  situated,  and  to  the  owner,  if  known; 
if  not,  then  to  the  occupant,  if  any;  and  if  there  be  no  occupant,  then  as 
unknown.  Property  in  the  control  of  an  executor,  administrator,  guardian 
or  trustee,  shall  be  assessed  to  such  executor,  administrator,  guardian  or 
trustee. 

8542.  Exempt  property  sold.  §  22.  When  real  estate  is  exempt 
from  taxation  in  the  hands  of  the  holder  of  the  fee  and  the  same  is  con- 
tracted to  be  sold,  the  amount  paid  thereon  by  the  purchaser,  with  the 
value  of  the  improvements  thereon  until  the  fee  is  conveyed,  shall  be  held 
to  be  personal  property,  and  be  listed  and  assessed  as  such  in  the  place 
where  the  land  is  situated. 

8543.  Nursery  Stock.  §  23.  The  stock  of  nurseries,  growing  or  other- 
wise, in  the  lands  of  nurserymen  shall  be  listed  and  assessed  as  merchandise. 

8544.  Deed  held  as  security.  §  24.  When  the  deed  for  real  estate  is 
held  for  the  payment  of  a  sum  of  money,  such  sum  so  secured  shall  be  held 
to  be  personal  property,  and  shall  be  listed  and  assessed  as  credits. 

8545.  Franchise.  §  25.  Every  franchise  granted  by  any  law  of  this 
state,  owned  or  used  by  any  person  or  corporation,  and  every  franchise  or 
privilege  used  or  enjoyed  by  any  person  or  corporation  shall  be  listed  and 
assessed  as  personal  property. 

8546.  Interest  on  exempt  securities.  §  26.  Where  bonds  or  stocks 
are  now  or  may  hereafter  be  exempted  from  taxation,  the  accrued  interest 
on  such  bonds  or  dividends  on  such  stocks  shall  be  listed  and  assessed,  un- 
less otherwise  exempted,  without  regard  to  the  time  when  the  same  is  to  be 
paid. 

8547.  Personalty  mortgaged.  §  27.  When  personal  property  is 
mortgaged  or  pledged,  it  shall,  for  the  purpose  of  taxation,  be  deemed  the 
property  of  the  person  who  has  the  same  in  possession. 

8548.  Realty  mortgaged.  §  28.  In  cases  of  mortgaged  real  estate 
the  mortgagor  shall,  for  the  purpose  of  taxation,  be  deemed  the  owner  until 
the  mortgagee  shall  have  taken  possession  of  the  mortgaged  premises,  after 
which  the  mortgagee  shall  be  deemed  the  owner. 

8549.  Merchant  —  Consignee.  §  29.  Every  person  who  shall  own 
or  have  in  possession,  or  subject  to  his  control,  any  personal  property  within 
this  state,  with  authority  to  sell  the  same,  which  shall  have  been  purchased 
either  in  or  out  of  this  state,  with  a  view  of  being  sold  at  an  advanced  price 
or  profit,  or  which  shall  have  been  consigned  to  him  from  any  place  out  of 
this  state  for  the  purpose  of  being  sold  at  any  place  within  this  state,  shall 
be  held  to  be  a  merchant;  and  at  any  time  when  he  shall  be,  in  pursuance 
of  this  act,  required  to  make  out  and  deliver  to  the  assessor  a  statement  of 
his  other  personal  property,  he  shall,  in  like  manner,  make  a  statement  of 
and  list  as  merchandise  all  property  held  or  owned  by  him  appertaining  to 
his  business  as  a  merchant  and,  in  addition  thereto,  attest,  on  oath  or 
affirmation,  the  true  cash  value  of  all  such  property  appertaining  to  hisbusi- 


Digitized  by  VjOOQIC 


8550-8554  §§  Taxation.  772 

ness  as  a  merchant,  including,  with  amount  on  hand,  in  actual  possession, 
all  amounts  purchased  wkh  a  view  to  possession  or  profit. 

8550.  Manufacturer.  §  30.  Every  person  who  shall  purchase,  receive 
or  hold  personal  property  of  any  description  for  the  purpose  of  adding  to 
the  value  thereof,  by  any  process  of  manufacturing,  refining,  rectifying,  or 
by  the  combination  of  different  materials,  with  a  view  of  making  a  gain  or 
profit  by  so  doing,  shall  be  held  to  be  a  manufacturer,  and  he  shall  at  all 
times,  when,  by  virtue  of  this  act,  he  is  required  to  make  and  deliver  to  the 
assessor  a  statement  of  the  amount  or  value  of  his  other  personal  property 
subject  to  taxation ;  also,  in  like  manner,  state  the  value  estimated,  as  pro- 
vided in  the  preceding  section,  of  all  articles  purchased,  received  or  other- 
wise held  for  the  purpose  of  being  used,  in  whole  or  in  part,  in  any  process 
or  operation  of  manufacturing,  combining,  rectifying  or  refining,  including 
the  value  of  all  manufactured  articles  on  hand  in  actual  possession  or  else- 
where held  for  sale,  and,  in  addition  thereto,  attest  on  oath  the  true  cash 
value  of  all  such  property  appertaining  to  his  business  as  a  manufacturer, 
including  manufactured  articles. 

8551.  Transient  persons.  §  31.  Whenever,  at  any  time  during  any 
year,  any  transient  person  shall  locate  in  any  township,  city,  town  or  vil- 
lage, and  shall  offer  to  sell  or  otherwise  dispose  of  any  books  or  other  goods, 
wares  or  merchandise,  under  the  name  of  a  gift  book  store  or  any  other 
name  or  designation,  it  shall  be  the  duty  of  the  proper  assessor  for  the  time 
being,  of  the  place  where  such  person  shall  locate,  forthwith  to  call  upon 
such  person  and  demand  of  him  the  true  value  in  money  of  all  his  stock  in 
trade;  and,  in  case  such  person  shall  neglect  or  refuse  to  return  the  same 
under  oath  within  twenty-four  hours  after  such  demand,  then  it  shall  be  the 
duty  of  said  assessor  to  determine  the  same  as  in  other  cases;  and  in  either 
case  he  shall  forthwith  return  such  valuation  to  the  auditor  of  the  county, 
who  shall  cause  the  same  to  be  entered  at  once  on  the  tax  duplicate  and 
collected  immediately. 

8552.  Engines  —  Machinery.  §  32.  Every  person  owning  a  manu- 
facturing establishment  of  any  kind,  and  every  manufacturer,  shall  list  as  a 
part  of  his  personal  property,  the  value  of  all  engines  and  machinery  of 
every  description  used  or  designed  to  be  used  in  any  process  of  refining  or 
manufacturing  (except  such  fixtures  as  shall  have  been  considered  as  a  part 
of  any  tract,  or  real  property),  including  all  the  tools  and  implements  of 
every  kind  used  for  the  purpose  aforesaid. 

8553-  Pledgee  —  Pawnbroker.  §  33.  Every  person  or  company  en- 
gaged in  the  business  of  receiving  property  in  pledge  or  as  security  for  money 
or  other  thing  advanced  to  pawner  or  pledger,  shall  be  held  to  be  a  pawn- 
broker, and  shall,  at  the  time  required  by  this  act,  return  under  oath  the 
value  of  all  property  pledged  "and  held  by  him  as  a  pawnbroker  on  hand  on 
the  first  day  of  April  annually,  and  taxes  shall  be  charged  upon  the  true 
cash  value  of  such  property  to  such  pawnbroker,  the  same  as  other  property. 

8554.  Inspection  of  books,  papers  etc.  §  34.  For  the  purpose  of 
properly  listing  and  assessing  property  for  taxation  and  equalizing  and  col- 
lecting taxes,  the  township  assessor,  county  assessor,  county  auditOT,  audi- 
tor of  state,  boards  of  review  and  board  of  tax  commissioners  shall  each 
have  the  right  to  inspect  and  examine  the  records  of  all  public  offices,  and 
the  books  and  papers  of  all  corporations  and  tax  payers  in  this  state,  with- 
out charges;  and  they  shall  also  have  power  to  administer  all  necessary 
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oaths  or  affirmation  in  the  discharge  of  their  duties;  and  it  shall  be  the 
duty  of  all  assessors,  and  all  other  officers  charged  with  the  duty  of  listing 
property  for  taxation,  or  charged  with  the  duty  of  collecting  taxes,  to  give 
in  writing  all  information  they  may  acquire  in  reference  to  the  concealment 
of  property  from  taxation  by  any  person  or  corporation  before  mentioned 
to  the  county  auditor,  auditor  of  state,  or  to  the  boards  of  review  or  tax 
commissioners. 

855S  Leasehold  estate.  §  35.  When  real  estate  which  is  exempt 
from  taxation,  is  leased  to  another  whose  property  is  not  exempt,  and  the 
leasing  of  which  does  not  make  the  real  estate  taxable,  the  leasehold  estate, 
and  the  appurtenances  shall  be  listed  as  the  property  of  the  lessee  thereof 
or  his  assignee,  as  real  estate. 

8556.  Public  lands.  §  36.  Government  lands,  canal  lands,  university 
and  school  lands,  purchased  prior  to  the  first  day  of  April,  shall  be  taxable  for 
that  year  and  annually  thereafter.  All  school  lands  heretofore  or  hereafter 
sold  shall  be  taxable  from  and  after  the  sale  and  delivery  of  the  certificate. 

8557.  Wabash  and  Erie  canal.  §  37.  All  mills,  manufactories, 
warehouses  and  other  structures,  with  appurtenances  and  fixtures  erected 
or  placed  upon  any  lands  leased  by  the  board  of  trustees  of  the  Wabash 
and  Erie  canal,  shall  be  assessed  to  the  lessees  of  such  lands  or  their  as- 
signs, in  possession  of  and  occupying  the  same;  but  the  lands  or  lots  on 
which  such  mills,  manufactories,  warehouses  or  other  structures  are  situate, 
shall  be  assessed  to  the  owners  thereof,  and  all  locks,  lands,  dams,  feeders, 
mill  sites  and  water  power  and  canal  bed,  with  land  appurtenant  thereto, 
shall  be  assessed  to  the  owners  of  said  Wabash  and  Erie  canal,  and  for  the 
purpose  of  valuation,  the  entire  property  in  any  township,  shall  be  consid- 
ered as  an  entirety,  and  shall  be  described  in  the  assessment  and  in  the  tax 
duplicate  as  "  The  Wabash  and  Erie  canal. "  All  the  above  described  prop- 
erty shall  be  taxable  from  and  after  the  sale  of  said  property  under  the 
decree  of  the  United  States  circuit  court,  in  the  case  of  Thomas  K.  Gapen 
v.  Thomas  Dowling  et  ai.  Nothing  herein  contained  shall,  in  any  way,  pre- 
vent or  interfere  with  the  assessment  of  so  much  of  said  property  as  may  lie 
in  any  city  or  town,  by  the  city  or  town  authorities,  for  taxation  for  munici- 
pal purposes. 

8558.  Undivided  realty.  §  38.  The  undivided  real  estate  of  any  de- 
ceased person,  not  in  control  of  an  executor  or  administrator,  may  be  listed 
to  the  heirs  or  devisees  of  such  person,  without  designating  any  of  the  heirs 
or  devisees  by  name,  until  they  shall  have  given  notice  to  the  auditor  of  the 
county  or  counties  in  which  such  real  estate  is  situated,  of  the  division  of 
the  same  and  the  names  of  the  several  heirs  or  devisees,  and  tfie  proportions 
allotted  to  each,  and  each  heir  or  devisee  shall  be  liable  for  the  whole  of  such 
tax,  and  shall  have  a  right  to  recover  of  the  other  heirs  or  devisees  their  re- 
spective proportions  thereof,  when  paid  by  him,  and  interest  thereon,  and  the 
lien  for  the  proportion  of  taxes  paid  on  the  different  shares  of  the  land  shall 
vest  in  the  person  who  pays  the  taxes. 

8559'  Partition  of  lands.  §  39.  Whenever  a  division  or  partition  has 
been  made,  or  other  changes  take  place  in  the  ownership  of  any  tract  or  lot 
of  land,  or  any  part  thereof,  by  conveyance,  sale,  devise,  or  descent,  the 
county  auditor,  on  being  satisfied  thereof,  shall  transfer  the  same  on  the  last 
appraisement  list,  and  apportion  the  same,  and  the  valuation  thereof,  with  all 
delinquent  taxes,  to  the  several  owners. 
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8560.  Owner  or  occupant.  §  40.  Lands  occupied  by  any  person,  not 
the  owner  thereof,  shall  be  listed  in  the  name  of  the  owner,  if  known,  other- 
wise as  the  lands  of  unknown  owners;  and,  for  taxes,  if  paid  by  any  occu- 
pant, he  shall  have  his  action  against  the  owner,  and  a  lien  upon  such  lands 
until  the  same,  with  interest,  is  repaid  to  him. 

8561.  Lands  in  two  townships.  §  41.  When  the  lines  between  two 
townships  divide  a  tract  of  land  surveyed  differently  from  the  congres- 
sional surveys,  if  listed  to  the  owner  thereof,  he  being  a  resident  of  either 
township  in  which  a  part  of  such  tract  of  land  may  lie,  or  if  listed  to  the  oc- 
cupant under  the  preceding  section  of  this  act,  the  same  shall  be  listed  in 
the  township  in  which  such  owner  or  occupant  resides;  and,  in  all  other  cases, 
the  same  shall  be  listed  in  the  township  in  which  the  greater  part  thereof  lies. 

8562.  Realty  —  Description  of.  §  42.  Whenever  the  real  estate  to 
be  listed  and  assessed  can  not  be  described  by  a  congressional  subdivision, 
or  by  the  number  of  lot  or  plat,  the  same  shall  be  sufficiently  described,  for 
the  purpose  of  listing,  assessing,  collecting  the  tax  thereon  and  conveying 
the  title  thereto,  when  the  same  is  sold  for  non  payment  of  taxes,  by  refer- 
ence to  any  sufficient  and  intelligible  description  of  such  land,  or  lot,  in 
the  deed,  mortgage,  will,  or  other  public  record  of  the  county,  substantially 
in  the  following  manner,  the  number  of  acres,  book  and  page,  and  place 
being  changed  to  suit  each  particular  case: 

"Fifty  acres  in  survey  No.  158,  of  Clark's  grant,  as  described  in  deed 
book  64,  page  219,  of  the  recorder's  office  of  Clark  county,"  and,  when  no 
sufficient  and  intelligible  description  of  such  real  estate  can  be  obtained 
for  such  reference  by  the  assessor  or  other  officer  listing  such  land,  from 
the  owner  or  public  records  of  the  county,  such  officer  shall  cause  the 
county  surveyor  to  survey  and  plat  such  land  and  furnish  him  with  such 
description ;  and  a  reference  to  such  description  in  such  survey,  substan- 
tially in  the  following  manner,  shall  be  sufficient  description  of  such  land 
for  the  purposes  above  mentioned: 

"  Fifty  acres  in  survey  No.  ioo,  of  Clark's  grant,  as  designated  on  the 

plat  thereof  made  by  the  county  surveyor,  on  the  day  of , 

18—." 

The  cost  of  such  survey  shall  be  entered  by  the  auditor  on  the  tax  du- 
plicate, and  collected  as  a  part  of  the  tax  on  said  land.  It  shall  be  suffi- 
cient to  describe  the  real  property  assessed  in  the  manner  heretofore  in 
use  bv  initials,  letters,  abbreviations  and  figures. 

8563.  Lots  — Subdivisions.  §  43.  Whenever  any  tract  of  land  has 
been  platted  into  lots  or  subdivisions  the  description  of  any  such  lot  or 
subdivision  by  reference  to  its  number  on  said  plat,  and  the  number  or 
designation  of  the  plat,  shall  be  a  good,  valid  and  sufficient  description 
thereof,  for  the  purpose  of  listing,  assessing,  collecting  the  tax  thereon, 
and  conveying  the  title  thereto,  when  sold  for  the  non  payment  of  taxes. 

8564.  Personalty,  description  of.  §  44.  In  entering  personal  prop- 
erty upon  the  proper  tax  books  for  the  purpose  of  taxation,  it  shall  be  a 
sufficient  description  of  the  same  to  use  the  words  "personal  property," 
and  such  phrase  shall  comprehend  and  embrace  all  species  of  personal 
property  belonging  to  the  party  charged  therewith  on  the  tax  books,  and 
no  more  specific  description  or  designation  thereof  shall  be  necessary. 

8565.  Taxless  person  —  Affidavit.  §45.  Any  person  who,  being 
called  upon  to  list  property,  either  on  his  own  account  or  for  others,  sub- 


Digitized  by  VjOOQIC 


775  Taxation.  §§  8566-8565 

ject  to  taxation,  claims  to  have  none,  shall  be  required  by  the  assessor  or 
other  proper  officer  to  make  oath  in  writing  to  the  truth  of  his  claim  in 
that  behalf,  and  proper  blank  forms  for  such  affidavit  shall  be  provided, 
and  such  person  shall  be  subject  to  the  pains  and  penalties  of  perjury  for  a 
false  oath. 

8566.  Definition,  "  person."  §  46.  The  word  "  person,"  as  used  in 
this  act,  shall  be  held  to  include  and  mean  "firm,"  "company,"  "associa- 
tion," or  "corporation." 

8567.  Dogs  etc.— Acts  not  affected.  §  47.  The  assessor  shall  list 
every  dog  over  the  age  of  six  months  within  his  township  to  the  person  own- 
ing, keeping  or  harboring  the  same,  and  such  person  shall  be  charged  on 
the  duplicate  one  dollar  if  a  male,  and  two  dollars  if  a  female  dog,  and  the 
further  sum  of  two  dollars  for  each  additional  dog,  beyond  one;  which 
amounts  so  charged  shall  be  carried  to  the  column  of  total  amounts,,  and 
collected  as  other  taxes  are  collected:  Provided,  that  nothing  in  this  act 
shall  be  so  construed  as  to  repeal  or  modify  any  of  the  provisions  of  an  act 
to  provide  for  the  taxation  of  dogs,  etc.,  in  force  March  7, 1883,  and  an  act 
to  amend  section  8  of  said  act  of  March  7,  1883,  approved  April  8,  1885, 
both  of  which  acts  shall  remain  in  full  force  and  effect.  [See  §§  2647-265IC. 

8568.  Blank  lists  to  tax  payer— Values,  how  determined.  §48. 
On  the  first  day  of  April  of  each  year,  or  as  soon  thereafter  as  practicable, 
and  before  the  first  day  of  June,  the  assessor  shall  call  upon  each  person  re- 
quired by  this  act  to  be  assessed,  and  furnish  him  or  her  with  the  proper 
blanks  for  the  purpose,  and  thereupon  such  person  shall  make  to  such  as- 
sessor a  full  and  correct  description  of  all  the  personal  property,  of  which 
such  person  was  the  owner  on  the  first  day  of  April  of  the  current  year,  and 
such  person  shall  also,  at  the  same  time,  make  separate,  full  and  true  state- 
ments in  like  manner,  in  writing,  distinctly  setting  forth  in  each  a  correct 
description  of  all  the  personal  property  held,  possessed  or  controlled  by  him 
as  executor,  administrator,  guardian,  trustee,  receiver,  partner,  agent,  at- 
torney, president  or  accounting  officer  of  a  corporation,  consignee,  pawn- 
broker, or  in  any  representative  or  fiduciary  capacity,  and  he  shall  fix  what 
he  deems  the  true  cash  value  thereof  to  each  item  of  property  for  the  guid- 
ance of  such  assessor,  who  shall  determine  and  settle  the  value  of  each  item, 
after  examination  of  such  statement,  and  also  an  examination  under  oath  of 
the  party  or  of  any  other  person,  if  he  deems  it  necessary.  In  determining 
and  settling  such  valuation,  he  shall  be  governed  by  what  is  the  true  cash 
value,  such  being  the  market  or  usual  selling  price  at  the  place  where  the 
property  shall  be  at  the  time  of  its  liability  to  assessment,  and  if  there  is  no 
market  value,  then  the  actual  value. 

Annuities  and  royalties.  In  making  the  valuation,  annuities  and  royalties 
shall  be  valued  at  their  present  cash  value.  For  the  purpose  of  making  such 
statements,  the  person  to  be  assessed  shall  receive  the  proper  blanks  from 
the  assessor. 

8569.  Interrogatories.  §  49.  The  person  called  upon  or  required  by 
the  assessor  to  list  property  shall  answer,  in  writing,  under  his  signature,  the 
following  interrogatories,  under  oath,  upon  the  proper  blank  form  thereof, 
to  be  furnished  by  the  assessor,  who  shall  also  administer  the  oath: 

Interrogatory  One.  Are  you  or  were  you,  on  the  first  day  of  April,  of  the 
present  year,  the  executor  of  the  last  will,  or  the  administrator  of  the  estate 
of  any  deceased  person,  or  the  guardian  of  the  estate  of  any  infant  or  per- 


Digitized  by  VjOOQIC 


8570  §  Taxation.  776 

son  of  unsound  mind,  or  the  trustee  of  the  property  of  any  person,  or  the 
receiver  of  any  corporation*  association  or  firm,  or  the  agent  or  attorney  or 
banker,  investing,  loaning  or  otherwise  controlling  the  money  or  other  prop- 
erty of  any  other  person,  resident  in  this  state,  or  the  president  or  account- 
ing officer  of  any  corporation,  or  a  partner,  consignee  or  pawnbroker?  If 
yes,  designate  for  whom  you  were  then  or  are  now  acting  in  such  repre- 
sentative or  fiduciary  capacity,  and  if  you  were,  or  are  now,  acting  under 
the  authority  of  any  particular  court,  name  the  court  and,  also,  state  to  what 
court  you  report. 

Interrogatory  Two.  Have  you,  before  the  first  day  of  April  of  the  pres- 
ent year,  either  personally  or  through  the  agency  of  otners,  caused  all  or 
any  part  of  your  taxable  money  or  other  property  to  be  temporarily  con- 
verted, either  by  sale,  borrowing,  exchange  or  in  any  other  manner,  into 
United  States  notes  not  taxable,  commonly  called  "  greenbacks,"  or  bonds 
or  other  securities  of  the  United  States  not  taxable,  or  any  other  property 
not  taxable,  with  the  intention  to  pay  back,  return  or  exchange,  or  sell  back 
such  property  after  you  have  made  out  your  tax  statement,  for  the  purpose 
of  evading  the  payment  of  taxes  on  such  property,  or  did  you  on  or  after 
the  first  day  of  April  of  the  present  year,  and  before  you  saw  this  interrog- 
atory, pay  back,  return  or  re-exchange  or  sell  back  such  property  for  the 
purpose  aforesaid  ? 

Interrogatory  Three.  If  you  have  converted  any  of  your  money  or  prop- 
erty or  money  or  property  of  any  other  person  as  inquired  of  you,  then 
state  when  the  same  was  so  converted  or  invested  and  the  kind  and  the 
amount  ojt  value  thereof. 

A  space  shall  be  left  on  the  blank  under  each  interrogatory,  for  the  an- 
swer to  the  same. 

8570.  Listing  —  Return  required  —  Form.  §  50.  Every  person  re- 
quired by  this  act  to  make  or  deliver  such  statement  or  schedule  shall  set 
forth  an  account  of  the  property  held  or  owned  by  him,  as  follows: 

PERSONAL  PROPERTY  —  CREDITS. 

First.  All  annuities  and  royalties. 

Second.  All  bonds,  notes,  mortgages,  accounts,  demands,  claims,  and  other 
indebtedness  owing  to  such  person,  whether  such  indebtedness  is  owing  from 
individuals  or  from  corporations,  public  or  private,  and  whether  such  debt- 
ors reside  within  or  without  the  state,  including  all  deposits  in  banks  or  with 
other  corporations  or  with  individuals. 

Third.  All  bona  fide  indebtedness  owing  by  such  person. 

PERSONAL  PROPERTY  —  CHATTELS. 

First.  All  shares  in  banks  organized  in  this  state  under  Vmy  law  of  this 
state,  or  of  the  United  States,  and  their  full  market  value,  after  deducting 
the  value  of  the  real  estate  as  taxed  to  the  banks. 

Second.  All  shares  in  foreign  corporations,  other  than  thanks,  and  their 
value. 

Third.  All  shares  in  other  corporations  organized  under  the  laws  of  this 
state,  when  the  property  of  such  corporation  is  not  exempt  by  some  law, 
or  is  not  taxable  to  the  corporation  itself,  and  the  cash  value  of  such  shares. 

Fourth*  All  moneys. 
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Fifth.  The  value  of  all  gold  and  silver  plate,  watches,  diamonds  and 
jewelry. 

Sixth.  The  value  of  all  household  furniture  and  musical  instruments. 

Seventh.  All  patent  rights,  describing  them,  and  giving  the  number  of 
each  patent,  and  the  value  of  each. 

Eighth,  The  number  and  kinds  of  domestic  animals  and  their  value. 

A'inth.   All  wagons,  carriages  and  sleighs  and  their  value. 

Tenth.  All  mechanical  and  agricultural  implements  and  tools,  and  their 
value. 

Eleventh.  All  machinery  not  affixed  to  real  property  and  its  value. 

Titielfth.  All  ships,  boats  and  vessels,  whether  at  home  or  abroad,  and 
their  value. 

Thirteenth.  All  merchandise  and  stock  in  trade  and  its  value. 

Fourteenth.  All  logs,  timber,  lumber,  posts,  ties,  cordwood,  staves,  or  other 
felled  or  cut  timber,  and  the  value. 

Fifteenth.  All  other  goods,  chattels  and  personal  property,  not  heretofore 
specifically  mentioned,  and  their  value,  except  property  specifically  exempt 
from  taxation. 

8571.  Failing  to  make  return  —  Statement  incorrect  §  51.  In 
every  case  where  any  person  shall  neglect  or  refuse  to  make  out  and  deliver 
a  sworn  statement  of  his  property  to  the  assessor  as  required  by  this  act,  or 
if  the  assessor  shall  be  in  doubt  whether  such  statement  is  correct,  such  as- 
sessor is  hereby  authorized  and  required  to  examine  on  oath  any  other  person 
whom  he  believes  to  have  knowledge  of  the  amount  or  value  of  any  property 
owned  or  held  by  such  person  so  neglecting  or  refusing;  and  such  assessor 
is  authorized  to  set  down  and  assess  to  such  person  such  amount  of  personal 
property  as  he  may  deem  just. 

8572.  Property  converted  —  Evading  listing.  §  52.  Whenever, 
from  the  answer  to  the  second  interrogatory  on  the  schedule,  and  from  the 
evidence  before  him,  the  assessor  is  satisfied  that  the  person  required  to  list 
his  property  has,  since  the  first  day  of  April  of  the  preceding  year,  tempo- 
rarily converted  any  part  of  his  property  into  property  not  taxable,  for  the 
purpose  of  preventing  such  property  from  being  listed  and  of  evading  the 
payment  of  taxes  thereon,  such  assessor  shall  cause  such  property  to  be  as- 
sessed at  its  true  cash  value. 

8573.  Assessor's  books,  when  ready  —  Taxpayer's  schedule. 
§  53.  Before  the  first  day  of  April  of  each  year  the  county  auditor  shall  have 
in  readiness  for  delivery  to  the  assessor  the  proper  assessment  books  and 
necessary  blanks  for  the  assessment  of  all  property,  real  and  personal. 
The  schedule  with  affidavits  thereto  attached,  to  be  signed  by  the  party, 
shall  be  in  the  following  form,  the  names  and  places  being  changed  to  suit 
each  person:  The  words  "  value,"  "  cash  value,"  "  true  value  "  or  "  valua- 
tion," whenever  used  in  this  act,  shall  be  held  to  mean  the  usual  selling  price 
at  the  place  where  the  property  to  which  such  term  or  terms  are  applied 
shall  be  at  the  time  of  assessment,  being  the  price  which  could  be  obtained 
therefor  at  private  sale,  and  not  at  forced  or  auction  sale.  The  party  shall 
write  the  word  "none"  after  each  item  whenever  he  has  no  property  to  as- 
sess as  named  in  such  item,  and  no  item  shall  be  passed  without  being  an- 
swered. 
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Of  all  property  held  by 


Taxation, 
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-,  of township,  • 


on  the  ist  day  of  April,  189-. 
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•  county,  Ind., 


No. 


I 
2 
3 
4 
5 
6 

7 
8 

9 
10 


10 
11 
12 
13 
14 

15 


DESCRIPTION  OF  PROPERTY. 


All  annuities $. 

All  bonds |. 

All  notes  secured  by  mortgage $. 

All  other  notes $ 

All  accounts $. 

All  demands  and  claims $. 

All  deposits  in  banks $. 

All  deposits  with  other  corporations $ 

All  deposits  with  individuals $. 

All  other  amounts  due  me  from  any  person  or 
corporation $. 


Total  credits  due  me $. 


From  the  sum  of  the  above  credits  I  claim  a  deduction  of 
the  amount  of  my  bona  fide  indebtedness,  to  wit: 

Total  indebtedness  which  should  be  deducted  from  my 
credits $ 

Leaving  balance  for  which  I  should  be  assessed.  .$ 


PERSONAL  PROPERTY— CHATTELS. 

Money  on  hand  or  subject  to  my  order  not  already  entered 
under  title  of  "credits" 

All  money  loaned  by  me  and  not  already  entered  on  this 
schedule 

All  interest  owing  me  not  entered  on  this  schedule..   . 

All  judgments  or  allowances  in  my  favor,  entered  in  any 
court,  and  which  I  have  not  already  entered  on  this 
schedule;  also,  all  legacies,  bequests  and  other  estates 
in  expectancy 

All  shares  of  stock  in  any  corporation  formed  outside  of 
this  state;  and  also  all  shares  of  stock  in  any  corpora- 
tion formed  in  this  state,  and  conducting  its  business 
outside  of  this  state 

Value  of  goods  and  merchandise  on  hand 

Value  of  all  articles  purchased,  received  or  otherwise  held 
for  the  purpose  of  being  used,  in  whole  or  in  part,  in 
any  process  or  operation  of  manufacturing,  combining, 
rectifying  or  refining -. 

Value  of  manufactured  articles  on  hand 

Value  of  manufacturing  tools,  implements  and  machinery 
(other  than  engines  and  boilers,  which  shall  be  listed  as 
such)  

Value  of  agricultural  tools,  implements  and  machinery. . 

Value  of  gold  or  silver  plate  and  plated  ware 

Value  of  diamonds  and  jewelry 

Value  of  household  furniture  and  library 

Value  of  mechanical  tools,  law  and  medical  books,  sur- 
gical  instruments  and  medicines 

Value  of  nursery  stock 


Valuation 
by  party. 


Valuation 
by  assessor. 
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DESCRIPTION  OF  PROPERTY. 


Value  of  property  such  person  is  required  to  list  as  pawn- 
broker  '. 

Value  of  property  of  companies  and  corporations  other  than 
property  hereinbefore  enumerated 

Value  of  property  of  saloons  and  eating  houses 

Value  of  market  garden  products 

Value  of  home  made  manufactures 

Value  of  slaughtered  animals 

Every  franchise  and  description  and  value 

Value  of  brick,  stone  and  all  other  building  material  or 
hand 

Number  of  steamboats,  sailing  vessels,  wharf  boats,  canal 
boats,  barges,  or  other  watercraft,  either  within  or  with- 
out this  state,  and  value 

Number  of  patent  rights  and  value 

Number  of  steam  engines,  including  boilers,  and  value. . 

Number  of  fire  and  burglar  proof  safes  and  value 

Number  of  billiard,  pigeon  hole,  bagatelle  and  other  sim- 
ilar tables  and  value    

Number  of  pianofortes  and  other  musical  instruments  and 
value 

Number  of  sewing  or  knitting  machines  and  value 

Number  of  watches  and  clocks  and  value 

Number  of  carriages,  wagons,  coaches,  hacks,  carts,  drays 
or  other  vehicles  and  value 

Number  of  hoop-poles  and  value 

Number  01  horses  and  value 

Number  of  mules,  jacks  and  jennets  and  value 

Number  of  cattle  and  value 

Number  of  sheep  and  value 

Number  of  hogs  and  value 

Number  of  cords  of  wood  and  value 

Bushels  of  coal  and  value 

Bushels  of  lime  and  value 

Bushels  of  wheat  and  value 

Bushels  of  corn  and  value 

Bushels  of  rye  and  value 

Bushels  of  oats  and  value 

Bushels  of  potatoes  and  value 

Bushels  of  barley  and  value 

Bushels  of  grass  and  clover  seed  and  value 

Bushels  of  flaxseed  and  value 

Bushels  of  fruit  and  value 

Tons  of  hay  and  value 

Tons  of  hemp  and  value 

Pounds  of  beef  and  value 

Pounds  of  bacon  and  value 

Pounds  of  bulk  pork  and  value 

Pounds  of  lard  and  value 

Pounds  of  wool  and  value 

Pounds  of  tobacco  and  value 

Pounds  of  hops  and  value 

Pounds  of  maple  sugar  and  value 

Barrels  of  beef  and  value 

Barrels  of  pork  and  value. . 

Gallons  of  cider  and  value 

Gallons  of  vinegar  and  value 


Valuation 
by  party. 


Valuation 
by  a 
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No. 


65 
66 

67 
68 
69 
70 
71 
72 
73 
74 
75 
76 
77 
78 

79 
80 
81 

82 
83 


DESCRIPTION  OF  PROPERTY. 


Gallons  of  wine  and  value v 

Gallons  of  sorghum  or  maple  molasses  and  value 

Feet  of  lumber  and  value 

Pounds  of  starch  and  value 

Pounds  of  feed  and  value 

Reams  of  paper  and  value 

Pounds  of  pulp  and  value 

Gallons  of  oils  of  all  kinds  and  value 

Number  of  scales  and  value 

Number  of  yards  of  cloth  and  value 

Number  of  yards  of  flannel  and  value 

Number  of  blankets  and  value 

Pounds  of  yarn  and  value 

Tons  of  ice  and  value 

Number  of  threshing  machines  and  value 

Number  of  corn  shellers  and  value  . 

Value  of  logs,  timber  and  all  other  property,  not  specified 

above,  required  to  be  listed 

Male  dogs  owned  or  harbored  by  me 

Female  dogs  owned  or  harbored  by  me 


Valuation 
by  party. 


Valuation 
by  assessor. 


TO  THE  ASSESSOR. 

The  following  is  a  list  of  all  persons  in  my  family,  and  belonging  to  my  township, 
who  are  deaf  and  dumb,  blind,  idiotic,  or  insane,  with  their  names,  ages  and  sex,  and 
also  the  name  of  the  father,  mother  or  guardian,  and  their  post  office  address. 


NAME. 

Age. 

Sex. 

Whether  deaf  and 

dumb,  blind,  idiotic  or 

insane. 

Name  of  father, 
mother  or  guardian. 

Post  office  ad- 
dress. 

State  of  Indiana,     ) 

County,  S 

I, ,  being  duly  sworn,  say,  to  the  best  of  my  knowledge,  information 


and  belief,  the  foregoing  statement  contains  a  true,  full  and  complete  list' of  all  prop- 
erty held  or  belonging  to  me,  and  dogs  owned,  kept  or  harbored  by  me,  on  the  first 
day  of  April,  including  all  personal  property,  appertaining  to  merchandising,  whether 
held  in  actual  possession  or  only  having  been  purchased  with  a  view  to  possession  or 
profit,  and  all  personal  property  appertaining  to  manufacturing,  and  all  manufactured 
articles,  whether  on  hand  or  owned  by  me.  In  all  cases  where  I  have  been  unable  to 
exhibit  certain  classes  of  property  to  the  assessor,  such  property  has  been  fully  and 
fairly  described,  and  its  true  condition  and  value  represented.  That  I  have  in  no  case 
sought  to  mislead  the  assessor,  as  to  either  quantity  or  quality  or  value  of  property, 
and  that  the  deductions  claimed  from  credits  are  bona  fide  debts  for  a  consideration  re- 
ceived and  do  not  consist  in  any  part  in  bonds,  notes  or  obligations  of  any  kind  given 
to  any  insurance  company  on  account  of  premium  or  policies,  nor  on  account  of  any 
unpaid  subscription  to  any  literary,  scientific  or  charitable  institution  or  society,  nor 
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on  account  of  any  subscription  to,  or  indebtedness  payable  on  capital  stock  of  any 
company,  whether  incorporated  or  unincorporated;  and  I  further  swear  that  since  the 
first  day  of  April  of  last  year,  I  have  not,  directly  or  indirectly,  converted  or  exchanged 
any  of  ray  property  temporarily,  for  the  purpose  of  evading  the  assessment  thereof  for 
taxes,  into  non  taxable  property  or  securities  of  any  kind. 

I  further  swear  that  I  have  to  the  best  of  my  knowledge  and  judgment  valued  said 
property  at  its  true  cash  value,  by  which  I  mean  the  usual  selling  price,  being  the  price 
which  could  be  obtained  for  said  property  at  private  sale,  and  not  at  forced  or  auction 
sale. 


Subscribed  and  sworn  to  before  me,  this day  of——,  189 — 

,  Assessor. 

By ,  Deputy. 

8574.  Mutes,  blind,  insane,  listing  of.  §  54.  It  shall  be  the  duty 
of  the  assessor  at  the  time  of  assessing  property  to  ascertain  and  set  down 
in  tables  prepared  for  that  purpose,  a  list  of  all  persons  in  their  respective 
townships  who  are  deaf  and  dumb,  blind,  idiotic  or  insane,  setting  forth  the 
name,  age  and  sex  of  each,  also  the  names  of  the  father,  mother  or  guardian, 
and  their  post  office  address,  and  in  addition  the  assessor  of  the  township 
wherein  the  county  poor  house  is  located  shall  set  down  the  number  of  the 
incurably  insane  who  are  kept  therein,  which  list  they  shall  return  to  the 
county  auditor  at  the  same  time  they  return  the  list  of  property.  The  said 
county  auditor  .shall  report  the  same  to  the  chief  of  the  bureau  of  statistics 
at  the  time  of  making  their  returns  of  the  list  of  property;  and  said  chief 
shall  lay  before  the  superintendents  of  the  institute  for  the  education  of  the 
blind,  the  insane,  feeble  minded  and  of  the  deaf  and  dumb  copies  of  the 
lists  so  made. 

8575.  False  return  — Violations  of  act  —  Evasion.  §  55.  If  any 
person  or  corporation  shall  give  a  false  or  fraudulent  list,  schedule  or  state- 
ment required  by  this  act,  or  shall  wilfully  fail  or  refuse  to  deliver  to  the 
assessor,  when  called  on  for  that  purpose,  a  list  of  the  taxable  property 
which  he  is  required  to  list  under  this  act,  or  shall  temporarily  convert  any 
part  of  his  property  into  property  not  taxable  for  the  fraudulent  purpose 
of  preventing  such  property  from  being  listed  and  of  evading  the  payment 
of  taxes  thereon,  he  or  it  shall  be  liable  to  a  penalty  of  not  less  than  fifty 
dollars  nor  more  than  five  thousand  dollars,  to  be  recovered  in  any  proper 
form  of  action  in  the  name  of  the  state  of  Indiana,  on  the  relation  of  the 
prosecuting  attorney.  The  assessor  shall  forthwith  notify  the  prosecuting 
attorney  of  such  delinquency  or  offense,  and  he  shall  prosecute  such  of- 
fender to  final  judgment  and  execution,  and  such  fine  when  collected  shall 
be  paid  in  to  the  county  treasury  for  the  use  of  the  county,  and  the  prose- 
cuting attorney  shall  receive  ten  per  centum  commission  of  all  moneys  so 
collected  and  paid  in,  and  a  docket  fee  of  ten  dollars,  to  be  taxed  and  col- 
lected with  costs  in  such  actions.  Absence  from  the  township  during  the 
sixty  days  without  design  to  avoid  the  listing,  or  sickness  during  such  period 
shall  be  a  sufficient  defense  to  such  prosecution. 

8576.  Refusal  to  make  return  — Oath  etc.  §56.  In  every  case 
where  any  person  shall  refuse  to  make  out  and  deliver  to  the  proper  asses- 
sor the  statement  required  under  this  act,  or  shall  refuse  to  take  and  sub- 
scribe to  any  of  the  oaths  or  affirmations  required  by  this  act,  the  assessor 
shall  proceed  to  ascertain  the  number  of  each  description  of  the  several 
enumerated  articles  of  property  and  the  value  thereof  and,  for  this  pur- 
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pose,  he  may  examine  on  oath  any  person  or  persons  whom  he  may  suppose 
to  have  knowledge  thereof,  and  such  assessor  shall  make  a  note  of  such 
refusal  in  a  column  opposite  the  person's  name,  and  the  county  auditor 
shall  add  to  such  valuation  when  returned  by  the  assessor  fifty  per  centum 
on  the  value  so  returned. 

8577.  Refusal  to  answer  interrogatories.  §  57.  If  any  person 
required  by  the  assessor  to  give  evidence,  as  provided  in  the  preceding  sec- 
tion, or  in  any  case  when  interrogated  by  the  assessor  as  to  any  property 
real  or  personal,  of  himself  or  others,  shall  refuse  to  be  sworn  or  affirm,  or 
if  having  been  sworn  or  affirmed,  he  shall  refuse  to  answer  the  interroga- 
tories hereinbefore  set  out,  or  any  other  questions  touching  the  subject  of 
inquiry  such  person  upon  conviction  thereof  shall  be  fined  in  any  sum  not 
more  than  five  hundred  dollars,  nor  less  than  ten  dollars,  to  which  may  be 
added  imprisonment  in  the  county  jail  not  exceeding  six  months. 

8578.  Sickness — Absence  —  Procedure.  §  58.  When  any  person 
shall  have  been  prevented  from  making  and  verifying  his  statement  by 
reason  of  sickness  or  absence  from  the  county  during  the  sixty  days,  and 
the  assessor  shall  have  made  a  statement  for  him,  he  may  at  any  time  be- 
fore the  assessment  of  taxes  thereon  by  the  county  auditor,  make,  verify 
and  file  with  the  county  auditor  the  proper  statement ;  but,  in  such  cases, 
before  the  auditor  shall  receive  such  statement  the  person  making  the  same 
must  add  to  the  ordinary  affidavit  a  statement  to  the  effect  jthat  his  failure 
to  give  to  the  assessor  such  statement  was  occasioned  by  his  sickness  or 
absence,  and  if  from  absence,  that  such  absence  was  without  design  to 
avoid  the  listing  of  his  property,  and  on  the  filing  of  such  statement  the 
auditor  shall  correct  the  statement  made  by  the  assessor. 

8579.  Bankers,  brokers  etc,  special  return.  §  59.  Every  com- 
pany, association  or  person  not  incorporated  for  banking  purposes  under 
any  law  of  this  state  or  the  United  States,  who  shall  keep  an  office  or  other 
place  of  business,  and  engage  in  the  business  of  lending  money,  receiving 
money  on  deposit,  buying  or  selling  bullion,  bills  of  exchange,  notes,  bonds, 
stocks  or  other  evidences  of  indebtedness,  with  a  view  to  profit,  shall,  be- 
tween the  first  day  of  April  and  the  first  day  of  June  of  each  year,  make 
out  and  furnish  to  the  assessor  a  statement  setting  forth  and  showing  with 
reference  to  the  first  day  of  April  of  the  current  year: 

First.  The  amount  of  money  on  hand,  other  than  United  States  treasury 
notes  and  the  amount  of  money  in  transit. 

Second,  The  amount  of  funds  in  the  hands  of  other  banks,  bankers, 
brokers,  or  others  subject  to  draft. 

Third.  The  value  of  checks  or  other  cash  items,  not  included  in  any  of 
the  preceding  items. 

Fourth.  The  amount  of  bills  receivable,  discounted  or  purchased,  and 
other  credits,  due  or  to  become  due,  including  the  accounts  receivable  and 
interest  accrued,  but  not  due,  and  interest  due  and  unpaid  and  all  notes 
secured  by  mortgage;  also,  the  value  of  such  bills  receivable,  notes  and 
other  credits. 

Fifth.  The  amount  of  bonds  and  stocks  of  every  kind,  and  shares  of 
capital  stocks  of  joint  stock,  or  other  companies  or  corporations,  held  as 
an  investment  or  any  way  representing  assets,  showing  those  that  are  ex- 
empt from  taxation,  if  any,  and  also  those  subject  to  taxation^ and  the  amount 
of  each;  also  the  value  of  such  bonds,  stocks  and  shares. 
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Sixth.  All  other  property  appertaining  to  said  business,  other  than  real 
estate  (which  real  estate  shall  be  listed  and  assessed  as  other  real  estate  is 
listed  and  assessed  under  this  act). 

Seventh.  The  amount  of  ail  deposits.  The  aggregate  amount  of  the  first, 
second  and  third  items  in  the  said  statement  shall  be  listed  as  moneys. 
The  amount  of  the  sixth  item  shall  be  listed  the  same  as  other  similar  per- 
sonal property  is  listed  under  this  act.  The  amount  of  the  seventh  item 
shall  be  deducted  from  the  aggregate  amount  of  the  fourth  item  of  said 
statement,  and  the  value  of  the  remainder,  if  any,  shall  be  listed  as  credits. 

858a  Bank  shares.  §  6o.  The  shares  of  capital  stock  in  any  bank 
located  within  this  state,  whether  organized  under  the  laws  of  this  state  or 
of  the  United  States,  shall  be  assessed  to  the  owner  thereof  in  the  township, 
city  or  town,  where  such  bank  or  banking  association  is  located  and  shall 
be  taxed  at  the  same  rate  as  other  personal  property  in  the  same  locality  is 
taxed,  and  with  reference  to  its  value  on  the  first  day  of  April  of  the  cur- 
rent year. 

8581.  Bank  statement*  §61.  The  president,  cashier  or  other  ac- 
counting officer  of  such  bank,  or  banking  association  shall,  between  the  first 
day  of  April  and  the  first  day  of  June  of  each  year,  make  out  a  statement, 
under  oath,  in  duplicate,  showing  the  number  of  shares  comprising  the  cap- 
ital  stock  of  such  bank,  the  name  and  residence  of  each  stockholder,  with 
the  number  of  shares  owned  by  such  stockholder  in  such  bank,  and  shall 
affix  what  he  deems  the  true  cash  value  of  each  of  said  shares,  and,  also,  the 
true  cash  value  of  the  entire  capital  stock  of  such  bank,  or  banking  associa- 
tion, on  the  first  day  of  April,  and  shall  deliver  one  of  such  statements  to 
the  assessor  in  the  township  wherein  such  bank  or  banking  association  is 
located,  and  the  other  to  the  county  auditor  and  such  capital  stock  shall 
thereupon  be  listed  and  assessed  by  the  assessor,  and  return  thereof  made 
in  all  respects  the  same  as  similar  property  belonging  to  other  corporations 
and  individuals.  And,  whenever  any  such  bank  shall  have  acquired  real 
estate  or  other  tangible  property  the  assessed  value  of  such  real  estate  or 
tangible  property  shall  be  deducted  from  the  valuation  of  the  capital  stock 
of  such  bank.  In  making  such  statement  of  the  true  cash  value  of  such 
shares,  the  credits  shall  be  given  and  the  bona  fide  indebtedness  of  such 
bank  deducted  therefrom,  as  in  the  case  of  individuals.  The  assessor  shall 
determine  and  settle  the  true  cash  value  of  each  share  of  stock,  after  an 
examination  of  such  statement  and,  also,  an  examination,  under  oath,  of  such 
officer  if  he  deem  it  necessary;  and  in  determining  and  fixing  the  true  cash 
value  of  each  of  said  shares  of  stock,  he  shall  be  governed  by  the  market  or 
usual  selling  price  of  such  stock  at  private  sale  at  the  place  where  the  bank 
is  located;  and,  if  there  is  no  market  value,  he  shall  determine  the  actual 
value,  taking  into  consideration  the  surplus  and  individual  profits,  if  any, 
just  as  he  would  with  respect  to  other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  of  the  state. 

8582.  Bank  statement  —  Compulsory  process.  §  62.  In  case  of 
the  failure  or  the  refusal  of  the  president,  cashier,  or  other  proper  account- 
ing officer  of  such  bank  to  make  and  return  such  duplicate  statements  within 
the  time  aforesaid  the  auditor  of  the  proper  county  shall  summon  such  offi- 
cer to  appear  forthwith  before  him  with  the  books  of  such  bank  or  banking 
association ;  and  said  auditor  is  hereby  empowered  to  compel  the  attend* 
ance  of  said  officers  in  obedience  to  such  summons,  and  to  examine  them 
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under  oath  and  make  such  investigation,  at  the  expense  of  such  bank  or 
banking  association,  as  may  enable  him  to  obtain  the  information  provided 
for  in  the  preceding  section. 

8583.  Bank  shares  —  Entry  for  tax.  §  6$.  The  county  auditor 
shall  enter  the  valuation  of  such  capital  stock  on  the  tax  duplicate  of  the 
current  year  and  shall  compute  and  extend  taxes  thereon  the  same  as  against 
the  valuation  of  other  property  in  the  same  township,  town,  or  city. 

8584.  Tax  lien  on  shares.  §  64.  Taxes  assessed  upon  shares  of  bank 
stock  shall  become  a  lien  thereon  upon  the  first  day  of  April  of  the  current 
yeaT,  and  such  lien  shall  be  in  nowise  affected  by  any  sale  or  transfer  of 
such  stock.  Such  taxes  shall  be  paid  by  the  owner  or  holder  thereof,  in 
the  same  manner  that  other  individuals  or  corporations  pay  their  taxes,  and 
subject  to  the  same  penalties. 

858s  Bank  withhold  dividends,  when.  §  65.  It  shall  be  the  duty 
of  every  such  bank,  or  the  managing  officer  or  officers  thereof,  after  being 
notified  in  writing  to  do  so  by  the  county  treasurer,  to  retain  so  much  of  any 
dividend  or  dividends  belonging  to  such  stockholders  as  shall  be  necessary 
to  pay  any  tax  levied  upon  their  shares  of  stock  respectively,  until  it  shall 
be  made  to  appear  to  such  bank  or  its  officers  that  such  taxes  have  been 
paid  and  any  officer  of  any  such  bank  who  shall  pay  over  or  authorize  the 
paying  over  of  any  such  dividend  or  dividends  or  any  portion  thereof  con- 
trary to  the  provisions  of  this  section  shall  thereby  become  liable  for  such 
tax,  or  the  bank  may  pay  the  tax  due  from  any  of  its  shareholders  and  re- 
tain the  amount  thereof  with  interest  from  any  subsequent  dividend. 

8586.  Municipal  taxation  of  banks,  not  excluded.  §  66.  Nothing 
in  this  act  shall  be  so  construed  as  to  exempt  from  taxation  for  municipal 
purposes  the  shares  of  capital  stock  of  any  bank  or  banking  association 
organized  under  the  laws  of  this  state  or  the  United  States,  but  all  such 
shares  of  stock  may  be  assessed  and  taxed  for  all  purposes  at  the  same  rate 
that  other  property  is  assessed  and  taxed  in  the  same  locality. 

8587.  Insurance  company  —  Semi-annual  return.  §  67.  Every 
insurance  company  not  organized  under  the  laws  of  this  state  and  doing 
business  therein  shall,  in  the  months  of  January  and  July  of  each  year,  re- 
port to  the  auditor  of  state,  under  oath  of  the  president  and  secretary,  the 
gross  amount  of  all  receipts  received  in  the  state  of  Indiana  on  account  of 
insurance  premiums  for  the  six  months  last  preceding,  ending  on  the  last 
day  of  December  and  June  of  each  year  next  preceding,  and  shall  at  the 
time  of  making  such  report  pay  in  to  the  treasury  of  the  state  the  sum  of 
three  dollars  on  every  one  hundred  dollars  of  such  receipts,  less  losses 
actually  paid  within  the  state,  and  any  such  insurance  company  failing  or 
refusing  for  more  than  thirty  days,  to  render  an  accurate  [account]  of  its 
premium  receipts  as  above  provided  and  pay  the  required  tax  thereon  shall 
forfeit  one  hundred  dollars  for  each  additional  day  such  report  and  pay- 
ment shall  be  delayed,  to  be  recovered  in  an  action  in  the  name  of  the  state 
of  Indiana  on  the  relation  of  the  auditor  of  state  in  any  court  of  competent 
jurisdiction,  and  it  shall  be  the  duty  of  the  auditor  of  state  to  revoke  all 
authority  of  any  such  defaulting  company  to  do  business  within  this  state. 

8588.  Express  company's  return.  §  68.  Any  joint  stock  associa- 
tion, company  or  corporation  incorporated  under  the  laws  of  any  other 
state  conveying  to,  from  or  through  this  state,  or  any  part  thereof,  money, 
packages,  gold,  silver,  plate  or  other  articles  by  express  or  contract  with  any 
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railroad  company  or  the  managers,  lessees,  agent,  or  receiver  thereof,  not 
including  railroad  companies  engaged  in  the  ordinary  transportation  of 
merchandise  and  property  in  this  state,  shall  be  deemed  to  be  an  express 
company,  and  every  such  express  company  shall  annually,  between  the  first 
day  of  April  and  the  first  day  of  May,  make  and  deliver  to  the  auditor  of 
state  a  statement,  verified  by  the  oath  of  the  officer  or  agent  making  such 
report,  showing  the  entire  receipts  of  each  agent  of  such  company  doing 
business  in  this  state  for  the  year  then  next  preceding  the  first  day  of  April 
for  and  on. account  of  such  company,  including  its  proportion  of  gross  re- 
ceipts for  business  done  by  such  company  in  connection  with  other  com- 
panies: Provided,  that  the  amount  which  any  express  company  actually  pays 
to  the  railroads  within  this  state  for  the  transportation  of  their  freight  within 
this  state  and  the  amount  of  wages  paid  to  employes  within  this  state  and 
the  amount  paid  for  the  purchase  of  tangible  property  within  this  state,  may 
be  deducted  from  the  gross  receipts  of  such  company  as  above  ascertained : 
And)  provided  further •,  that  nothing  herein  contained  shall  release  such  ex- 
press companies  from  the  assessment  and  taxation  of  their  tangible  prop- 
erty in  the  manner  that  other  tangible  property  is  assessed  and  taxed.  Such 
company  making  statement  of  such  receipt  shall  include  as  such  all  sums 
earned  or  charged  of  the  business  of  such  preceding  year  whether  actually 
received  or  not;  such  statement  shall  contain  an  abstract  of  the  amount  re- 
ceived in  each  county  and  the  total  amount  received  for  all  the  counties. 
In  case  of  the  failure  or  refusal  of  such  express  company  to  make  such  state- 
ment before  the  first  day  of  May  it  shall  then  be  the  duty  of  each  local  agent 
of  such  express  company  within  this  state  annually,  between  the  first  day  of 
May  and  the  first  day  of  June,  to  make  out  and  forward  to  the  auditor  of 
state  a  similar  verified  statement  of  the  gross  receipts  of  his  agency  for  the 
year  then  next  preceding  the  first  day  of  April.  When  such  statement  is 
made  such  express  company  shall  at  the  time  of  making  the  same,  pay  in 
to  the  treasury  of  the  state  the  sum  of  one  dollar  on  each  one  hundred  dol- 
lars of  such  receipts.  And,  any  such  express  company  failing  or  refusing 
for  more  than  thirty  days  after  the  first  day  of  June  in  each  year  to  render  an 
accurate  account  of  its  receipts  in  the  manner  above  provided  and  to  pay 
the  required  tax  thereon,  shall  forfeit  one  hundred  dollars  for  each  additional 
day  such  statement  and  payment  shall  be  delayed,  to  be  recovered  by  an 
action  in  the  name  of  the  state  of  Indiana  on  the  relation  of  the  auditor  of 
state  in  any  court  of  competent  jurisdiction,  and  the  attorney  general  shall 
conduct  such  prosecution;  and  such  company,  corporation,  or  association 
so  failing  or  refusing,  shall  be  prohibited  from  carrying  on  said  business  in 
this  state  until  such  payment  is  made. 

8589.  Telegraph  company's  return.  §  69.  Any  joint  stock  asso- 
ciation or  corporation  engaged  in  transmitting  to,  from,  through,  or  in  this 
state  telegraphic  messages,  and  incorporated  under  the  laws  of  any  other 
state,  shall  be  deemed  and  held  to  be  a  telegraph  company  and  every  such 
telegraph  company  shall  annually,  between  the  first  day  of  April  and  the 
first  day  of  May,  make  and  deliver  to  the  auditor  of  state  a  statement,  veri- 
fied by  the  oath  of  the  officer  or  agent  of  such  company  making  such  re- 
port, showing  the  entire  receipts  of  each  agent  of  such  company  doing  busi- 
ness in  this  state  for  the  year  then  next  preceding  the  first  day  of  April  for 
and  on  account  of  such  company,  including  its  proportion  of  gross  receipts 
for  business  done  by  such  company  in  connection  with  the  lines  of  other 
99 
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companies:  Provided,  that  nothing  herein  contained  shall  release  sucn  tele- 
graph companies  from  the  assessment  and  taxation  of  their  tangible  prop- 
erty in  this  state  in  the  manner  that  other  tangible  property  is  assessed  and 
taxed.  Such  company  in  making  statement  of  such  receipts  shall  include 
as  such  all  sums  earned  or  charged  of  the  business  for  such  preceding  year, 
whether  actually  received  or  noL  Such  statement  shall  contain  an  abstract 
of  the  amount  received  in  each  county  and  the  total  amount  received  for 
all  the  counties.  In  case  of  the  failure  or  refusal  of  such  telegraph  com- 
pany to  make  such  statement  before  the  first  day  of  May,  it  shall  then  be 
the  duty  of  each  local  agent  of  such  local  telegraph  company  within  this  state 
annually,  between  the  first  day  of  May  and  the  first  day  of  June,  to  make 
out  and  forward  to  the  auditor  of  state  a  similar  verified  statement  of  the 
gross  receipts  of  his  agency  for  the  year  then  next  preceding.the  first  day 
of  April.  When  such  statement  is  made  such  telegraph  company  shall,  at 
the  time  of  making  the  same,  pay  in  to  the  treasury  of  the  state,  the  sum  of 
one  dollar  on  each  one  hundred  dollars  of  such  receipts,  and  any  such  tele- 
graph company  failing  or  refusing  for  more  than  thirty  days  after  the  first 
day  of  June  in  each  year  to  render  an  accurate  account  of  its  receipts  in 
the  manner  above  provided,  and  to  pay  the  required  tax  thereon  shall  for- 
feit one  hundred  dollars  for  each  additional  day  such  statement  and  pay- 
ment shall  be  delayed,  to  be  recovered  by  an  action  in  the  name  of  the  state 
of  Indiana,  on  the  relation  of  the  auditor  of  state,  in  any  court  of  competent 
jurisdiction,  and  the  attorney  general  shall  conduct  such  prosecution,  and 
such  company,  corporation  or  association  so  failing  or  refusing  shall  be  pro- 
hibited from  carrying  on  said  business  in  this  state  until  such  payment  is 
made. 

8590.  Telephone  company's  return.  §  70.  Every  telephone  com- 
pany doing  business  in  this  state  and  incorporated  under  the  laws  of  any 
other  state,  shall  annually,  between  the  first  day  of  April  and  the  first  day 
of  June,  report  to  the  auditor  of  state,  under  oath  of  an  officer  or  agent  of 
such  corporation,  the  gross  amount  of  all  their  receipts  in  the  state  of  In- 
diana for  the  year  immediately  preceding  the  first  day  of  April  and  shall,  at 
the  time  of  making  such  report,  pay  in  to  the  treasury  of  the  state  the  sum 
of  twenty-five  cents  on  every  one  hundred  dollars  of  such  receipts,  and  any 
such  telephone  company  failing  or  refusing  for  more  than  thirty  days  after 
the  first  day  of  June  to  render  an  accurate  account  of  such  gross  receipts, 
as  above  provided,  and  pay  the  required  tax  thereon  shall  forfeit  ten  dol- 
lars for  each  additional  day  such  report  and  payment  shall  be  delayed,  to 
be  recovered  in  an  action  in  the  name  of  the  state  of  Indiana,  on  the  rela- 
tion of  the  auditor  of  state,  in  any  court  of  competent  jurisdiction,  and  the 
attorney  general  shall  conduct  such  prosecution  ;  and  such  telephone  com- 
panies so  failing  or  refusing  shall  be  prohibited  from  carrying  on  said  busi- 
ness until  such  payment  is  made. 

8591.  Sleeping  car  company's  return.  §71.  Every  joint  stock  asso- 
ciation, company,  or  corporation,  incorporated  under  the  laws  of  any  other 
state,  and  conveying  to,  from  and  through  this  state,  or  any  part  thereof,  pas- 
sengers and  travelers  in  palace  cars,  drawing  room  cars,  sleeping  cars,  or  chair 
cars,  on  contract  with  any  railroad  company,  or  the  managers,  lessee,  agent 
or  receiver  thereof,  shall  be  held  and  deemed  to  be  a  sleeping  car  company; 
and  every  such  sleeping  car  company  doing  business  in  this  state  shall,  an- 
nually, between  the  first  day  of  April  and  the  first  day  of  June,  report  to 
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the  auditor  of  state,  under  oath  of  an  officer  or  agent  of  such  corporation, 
the  gross  amount  of  all  their  receipts  within  or  without  the  state,  for  fares 
earned  or  business  done  by  such  company  within  this  state,  for  the  year 
then  next  preceding  the  first  day  of  April  of  the  current  year;  and,  in  com- 
puting such  gross  receipts,  the  same  shall  be  in  the  proportion  that  the  dis- 
tance traveled  in  this  state  bears  to  the  whole  distance  paid  for.  At  the  time 
of  making  such  report,  such  company  shall  pay  in  to  the  treasury  of  the 
state  the  sum  of  two  dollars  on  every  one  hundred  dollars  of  such  receipts, 
and  every  sleeping  car  company  failing  or  refusing  for  more  than  thirty 
days  after  the  first  day  of  June,  to  render  an  accurate  account  of  such  gross 
receipts,  as  above  provided,  and  pay  the  required  tax  thereon,  shall  forfeit 
twenty-five  dollars  for  each  additional  day  such  report  and  payment  shall 
be  delayed,  to  be  recovered  in  an  action  in  the  name  of  the  state  of  Indiana, 
on  the  relation  of  the  auditor  of  state,  in  any  court  of  competent  jurisdic- 
tion, and  the  attorney  general  shall  conduct  such  prosecution,  and  such 
sleeping  car  companies  so  failing  or  refusing  shall'be  prohibited  from  carry- 
ing on  such  business  until  such  payment  is  made ;  and  all  railroad  com- 
panies in  this  state,  or  the  persons  managing  or  operating  the  same,  are 
prohibited  from  hauling  any  cars  of  any  sleeping  car  company  while  so  in 
default,  and  for  each  violation  of  this  prohibition  shall  be  liable  to  pay  to 
the  state  of  Indiana  the  sum  of  one  hundred  dollars,  to  be  recovered  in  the 
proper  action  by  the  state.  And,  it  shall  be  the  duty  of  the  attorney  gen- 
eral, at  the  request  of  the  auditor  of  state,  to  prosecute  all  such  suits. 

8592.  Bridge  company  —  Ferry  company.  §  72.  Every  bridge 
company  and  ferry  company  not  organized  under  the  laws  of  this  state  and 
doing  business  therein  shall,  between  the  first  day  of  April  and  the  first  day 
of  June  of  each  year,  report  to  the  proper  assessor  of  the  county  in  which 
any  part  of  the  business  of  such  company  is  carried  on,  under  the  oath  of 
the  agent  or  superintendent  of  such  company  doing  business  in  said  county, 
the  gross  amount  of  all  moneys  received  by  such  agent  or  superintendent 
on  account  of  such  company,  and  for  the  year  then  next  preceding  the  first 
day  of  April  of  the  current  year,  and  failing  or  refusing  to  do  so,  such  com- 
pany shall  forfeit  and  pay  one  hundred  dollars  for  each  additional  day  such 
report  is  delayed  beyond  the  first  of  June,  to  be  sued  for  and  recovered  as 
in  case  of  express,  telegraph,  and  telephone  companies  :  Provided^  such  re- 
port shall  also  contain  a  list  of  the  tangible  property  of  such  company  or 
corporation  within  the  county,  and  the  true  cash  value  thereof.  The  amount 
of  such  gross  receipts  shall  be  reported  by  such  assessor  to  the  county  au- 
ditor and  shall  be  by  such  auditor  entered,  together  with  the  true  cash  value 
of  such  tangible  property,  upon  the  tax  duplicate  of  the  proper  county,  and 
the  taxes  so  assessed  shall  be  a  lien  upon  the  property  of  such  companies 
until  the  same  are  paid. 

8593.  Corporation's  return.  §  73.  Every  street  railroad,  waterworks, 
gas,  manufacturing,  mining,  gravel  road,  plank  road,  savings  bank,  insur- 
ance and  other  associations  incorporated  under  the  laws  of  this  state  (other 
than  railroad  companies  and  those  heretofore  specifically  designated)  shall, 
by  its  president  or  other  proper  accounting  officer,  between  the  first  day  of 
April  and  the  first  day  of  June  of  the  current  year,  in  addition  to  the  other 
property  required  by  this  act  to  be  listed,  make  out  and  deliver  to  the  as- 
sessor a  sworn  statement  of  the  amount  of  its  capital  stock,  setting  forth 
particularly : 
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First.  The  name  and  location  of  the  company  or  association. 

Second.  The  amount  of  capital  stock  authorized,  and  the  number  of  snares 
in  which*  such  capital  stock  is  divided. 

Third.  The  amount  of  capital  stock  paid  up. 

Fourth.  The  market  value,  or  if  no  market  value,  then  the  actual  value 
of  the  shares  of  stock* 

Fifth.  The  total  amount  of  indebtedness,  except  the  indebtedness  for 
current  expenses,  excluding  from  such  expenses  the  amount  paid  for  the 
purchase  or  improvement  of  property. 

Sixth.  The  value  of  all  tangible  property. 

Seventh.  The  difference  in  value  between  all  tangible  property  and  the 
capital  stock. 

Eighth.  The  name  and  value  of  each  franchise  or  privilege  owned  or  en- 
joyed by  such  corporation. 

Such  schedule  shall  be  made  in  conformity  to  such  instructions  and  forms 
as  may  be  prescribed  by  the  auditor  of  state.  In  case  of  the  failure  or  re- 
fusal to  make  report,  such  corporation  shall  forfeit  and  pay  one  hundred 
dollars  for  each  additional  day  such  report  is  delayed  beyond  the  first  day 
of  June,  to  be  sued  and  recovered  in  any  proper  form  of  action  in  the  name 
of  the  state  of  Indiana,  on  the  relation  of  the  prosecuting  attorney,  such 
penalty,  when  collected,  to  be  paid  in  to  the  county  treasury.  And  such 
prosecuting  attorney  in  every  case  of  conviction  shall  be  allowed  a  docket 
fee  of  ten  dollars  to  be  taxed  as  costs  in  such  action. 

8594.  Corporations  —  Assessor's  schedule,  valuation.  §  74. 
Such  statement  shall  be  scheduled  by  the  assessor,  and  such  schedule  with 
the  statement  so  scheduled,  shall  be  returned  by  the  assessor  to  the  county 
auditor.  The  auditor  shall,  annually,  on  the  meeting*  of  the  county  board 
of  review  lay  before  said  board  the  schedule  and  statements  herein  required 
to  be  returned  to  him  and  said  board  shall  value  and  assess  the  capital  stock 
and  all  franchises  and  privileges  of  such  companies  or  associations  in  the 
manner  provided  in  this  act,  and  the  said  auditor  shall  compute  and  extend 
the  taxes  for  all  purposes  on  the  respective  amounts  so  assessed,  the  same 
as  may  be  levied  on  other  property  in  such  towns,  cities  or  other  localities 
in  which  such  companies  or  associations  are  located.  In  all  cases  where 
the  capital  stock  of  any  such  corporation  exceeds  in  value  that  of  the  tangi- 
ble property  listed  for  taxation,  then  such  capital  stock  shall  be  subject  to 
taxation  upon  such  excess  of  value;  where  no  tangible  property  is  returned 
or  found,  and  the  capital  stock  has  a  value,  it  shall  be  assessed  for  its  true 
cash  value.  But  where  the  capital  stock  or  any  part  thereof  is  invested  in 
tangible  property,  returned  for  taxation,  such  capital  stock  shall  not  be  as- 
sessed to  the  extent  that  is  so  invested.  Every  franchise  or  privilege  of  any 
such  corporation  shall  likewise  be  assessed  at  its  true  cash  value.  Where 
the  full  value  of  any  franchise  is  represented  by  the  capital  slock  listed  for 
taxation  then  Such  franchise  shall  not  itself  be  taxed;  but,  in  all  cases  where 
the  franchise  is  of  greater  value  than  the  capital  stock,  then  the  franchise 
shall  be  assessed  at  its  full  cash  value,  and  the  capital  stock  in  such  case 
shall  not  be  assessed. 

8595.  Corporation  failing  to  return.  §  75.  In  case  of  the  failure  or 
refusal  of  the  person  or  persons,  joint  stock  associations,  companies  or  cor- 
porations, their  officers,  agents  or  employes  specified  in  the  preceding  sec- 
tion to  make  and  return  the  statements  and  reports  therein  provided  for  the 
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auditor  of  state  shall  make  out  such  returns,  statements  and  valuations  from 
the  best  information  he  can  obtain  and,  for  that  purpose,  he  shall  have  power 
to  summon  and  examine  under  oath  any  person  whom  he  may  believe  to 
have  a  knowledge  thereof.  And  he  shall  add  to  such  valuation  twenty-five 
per  centum  thereon. 

8596.  Railroad  — Property,  when  listed.  §  76.  Every  person, 
company,  or  corporation  owning,  managing,  operating  or  constructing  a 
railroad  in  this  state  shall  cause  all  taxable  property,  not  including  property 
specifically  taxed,  to  be  listed,  with  reference  to  its  amount,  kind  and  value 
on  the  first  day  of  April  of  the  year  in  which  it  is  listed. 

8597.  Railroad  right  of  way  etc.  §  77.  Between  the  first  day  of 
April  and  the  first  day  of  June,  of  the  year  eighteen  [hundred  and]  ninety- 
one  and  at  the  same  time  in  each  year  thereafter  when  required  by  the  county 
auditor,  any  person,  company  or  corporation,  so  owning,  managing,  operating, 
or  constructing  a  railroad  shall  make  and  file  with  the  county  auditor,  of  the 
respective  counties  in  which  the  railroad  may  be  located,  a  statement  or 
schedule,  verified  by  the  oath  of  such  person  or  the  president  and  secretary 
of  such  corporation,  showing  the  property  held  for  right  of  way,  and  the 
length  of  the  main  and  all  side  and  second  itracks  and  turnouts,  in  such 
county  and  in  each  city  or  town  in  the  county  through,  or  in  to,  which  the 
road  may  run,  and  describing  each  tract  of  land,  other  than  a  city  or  town 
lot  through  which  the  road  may  run,  in  accordance  with  the  United  States 
or  other  surveys,  giving  the  width  and  length  of  the  strip  of  land  held  in 
each  tract  and  the  number  of  acres  thereof.  They  shall  also  state  the  value 
of  improvements  and  stations  located  on  the  right  of  way.  New  companies 
shall  make  such  statement  in  April  next,  after  the  location  of  their  roads. 
When  such  statement  shall  have  been  once  made,  it  shall  not  be  necessary 
to  report  the  description  as  hereinbefore  required,  unless  directed  so  to  do 
by  the  couitfy  auditor ;  but  the  company  shall,  during  the  month  of  April, 
annually,  report  the  value  of  such  property,  by  the  description  set  forth  in 
the  next  section  of  this  act,  and  note  all  additions  or  changes,  in  such  right 
of  way,  as  shall  have  occurred. 

8598.  Railroad  right  of  way  — Description  etc.  §  78.  Such  right 
of  way,  including  the  superstructures,  main,  side  or  second  track  and  turn- 
outs, turntable,  telegraph  poles,  wires,  instruments  and  other  appliances, 
and  the  stations  and  improvements  of  the  railroad  company  on  such  right 
of  way  (excepting  machinery,  stationary  engines  and  other  fixtures,  which 
shall  be  considered  personal  property)  shall  be  held  to  be  real  estate  for  the 
purpose  of  taxation,  and  denominated  "  railroad  track,"  and  shall  be  so 
listed  and  valued,  and  shall  be  described  in  the  assessment  thereof  as  a 
strip  of  land  extending  on  each  side  of  such  railroad  track  and  embracing 
the  same,  together  with  all  the  stations  and  improvements  thereon,  com- 
mencing at  a  point  where  such  railroad  track  crosses  a  boundary  line  in 
entering  the  county,  township,  city  or  town,  tending  to  the  point  where  such 
track  crosses  the  boundary  line  leaving  such  county,  township,  city  or  town 

to  the  point  of  termination  in  the  same,  as  the  case  may  be,  containing 

acres,  more  or  less  (inserting  name  of  county,  township,  city  or  town,  or 
boundary  line  of  same,  and  number  of  acres  and  length  in  feet),  and  when 
advertised  or  sold  for  taxes,  no  other  description  shall  be  necessary  to  con- 
vey a  good  title  to  the  purchaser. 
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8S99-  Railroad  track  —  Listing —Valuation.  §  79.  The  value  of 
"  railroad  track  "  shall  be  listed  and  taxed  in  the  several  counties,  town- 
ships, cities  or  towns  in  the  proportion  that  the  length  of  the  main  track  in 
such  county,  township,  city  or  town  bears  to  the  whole  length  of  the  road 
in  this  state,  except  the  value  of  the  side  or  second  track,  and  all  the  turn- 
outs and  all  station  houses,  depots,  machine  shops  or  other  buildings  be- 
longing to  the  rodd,  which  shall  be  taxed  in  the  county,  township,  city,  or 
town  in  which  the  same  are  located. 

8600.  Railroad  rolling  Stock.  §  80.  The  movable  property  belong- 
ing to  a  railroad  company  shall  be  held  to  be  personal  property,  and  de- 
nominated, for  the  purpose  of  taxation,  "  rolling  stock."  Such  rolling  stock 
shall  be  listed  and  taxed  in  the  several  counties,  townships,  cities  and  towns 
in  the  proportion  that  the  main  track  used  or  operated  in  such  county,  town- 
ship, city  or  town  bears  to  the  length  of  the  main  track  used  or  operated  by 
such  person,  company  or  corporation,  whether  owned,  operated  or  leased 
by  him  or  them  in  whole  or  in  part. 

8601.  Railroad  personalty,  §  81.  All  personal  property  of  any  rail- 
road, except  that  specifically  taxed  and  including  the  tools  and  material 
for  repairs,  machinery,  fixtures  and  stationary  engines,  shall  be  listed  and 
assessed  in  the  county,  township,  city  or  town,  wherever  the  same  may  be, 
on  the  first  day  of  April  of  each  year. 

8602.  Railroad  realty,  not  "track."  §  82.  All  real  estate  of  any 
railroad  company  other  than  that  denominated  "  railroad  track,"  with  all 
the  improvements  thereon,  shall  be  listed  as  lands  and  lots,  as  the  case  may 
be,  in  the  county,  township,  town  or  city  where  the  same  are  located.  In 
describing  such  real  estate  wherever  a  railroad  company  shall  have  made 
or  makes  and  records  a  plat  of  any  contiguous  lots  or  parcels  of  land  be- 
longing to  it,  the  same  may  be  described  as  designated  on  such  plat. 

8603.  Railroad  list  to  county  auditor.  §83.  Between  the  first  day 
of  April  and  the  first  day  of  June  of  each  year  every  person,  company  or 
corporation,  owning,  constructing  or  operating  a  railroad  in  this  state  shall 
return  to  the  county  auditor  a  list  or  schedule,  verified  by  the  oath  of  such 
person  so  owning,  constructing  or  operating,  if  an  individual,  or  if  a  com- 
pany or  corporation  by  the  oath  of  the  superintendent  or  secretary  of  such 
company  or  corporation,  which  shall  contain  : 

First.  A  full  and  correct  detailed  inventory  of  all  the  rolling  stock  be- 
longing to,  or  leased,  hired,  used  or  operated  by  such  company,  and  which 
shall  distinctly  set  forth  the  number  of  locomotives  and  tenders  of  all  classes, 
passenger  cars  of  all  classes,  sleeping,  chair,  and  dining  cars,  express  cars, 
baggage  cars,  horse  cars,  cattle  cars,  coal  cars,  platform  cars,  wrecking  cars, 
freight  cars,  flat  cars,  pay  cars,  hand  cars,  tank  or  oil  cars,  and  all  other 
kinds  of  cars,  and  the  true  cash  value  thereof  on  the  first  day  of  April  of 
the  current  year  shall  be-  set  opposite  each  of  them.  Such  list  or  schedule 
shall  also  set  forth  the  number  of  miles  of  main  track  on  which  such  rolling 
stock  is  used  in  the  state  of  Indiana.  For  the  purpose  of  taxation  such 
rolling  stock  leased  or  hired  from  persons  or  corporations,  other  than  rail- 
road companies,  shall  be  deemed  the  property  of  the  railroad  company 
leasing  the  same  and,  for  that  purpose,  shall  be  valued  at  such  proportion 
of  the  full  value  thereof  as  the  time  during  which  the  same  is  used  on  such 
railroad  during  any  year  bears  to  the  whole  year. 
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Second.  Such  list  shall  also  contain  a  full  and  correct  inventory  of  all 
the  other  personal  property  of  such  railroad  company  not  specifically  taxed, 
including  the  tools  and  materials  for  repairs,  the  machinery,  fixtures  and 
stationary  engines,  and  such  property  shall  be  classified  and  separated  into 
the  particular  county,  township,  cities  and  towns,  wherein  the  same  may  be 
on  the  first  day  of  April,  with  the  true  cash  value  thereof,  on  the  first  day 
of  April  of  the  current  year. 

Third*  Such  list  shall  also  contain  an  inventory  of  all  the  real  estate 
(other  than  that  denominated  "  railroad  track  ")  owned  by  the  said  rail- 
road company  on  the  first  day  of  April  of  the  current  year.  Such  prop- 
erty shall  also  be  listed  with  reference  to  the  amount,  kind  and  value  on 
the  first  day  of  April  of  the  year  in  which  it  is  listed. 

8604.  Auditor's  return  to  assessor.  §  84.  The  county  auditor 
as  soon  as  he  receives  such  list,  shall  return  to  the  proper  assessor  a  copy 
of  so  much  of  said  list  as  is  contained  in  the  second  and  third  specifica- 
tions thereof ;  and  such  property  shall  be  listed  and  assessed  by  such  as- 
sessor. Such  property  shall  be  treated  in  all  respects,  in  regard  to  assess- 
ment and  equalization,  the  same  as  other  similar  property  belonging  to  in- 
dividuals except  that  it  shall  be  treated  as  property  belonging  to  railroads, 
under  the  terms  "lands,"  "lots"  and  "  personal  property." 

8605.  Railroad  return  to  state  auditor.  §  85.  At  the  same  time 
that  the  lists  or  schedules  as  hereinbefore  required  to  be  returned  to  the 
county  auditor  the  person,  company  or  corporation  running,  operating  or 
constructing  any  railroad  in  this  state  shall,  under  the  oath  of  such  person 
O!  the  secretary  or  superintendent  of  such  company  or  corporation,  return 
to  the  auditor  of  state  sworn  statements  or  schedules,  as  follows: 

First.  Of  the  property  denominated  "railroad  track,"  giving  the 
length  of  the  main  and  side  or  second  tracks  and  turnouts,  and  showing 
the  proportions  in  each  county  and  township,  and  the  total  in  the  state. 

Second.  The  rolling  stock,  whether  owned  or  hired,  giving  the  length  of 
the  main  track  in  each  county,  and  the  entire  length  of  the  road  in  this 
state. 

Third*  Showing  the  number  of  ties  in  track  per  mile,  the  weight  of  iron 
or  steel  per  yard  used  in  the  main  and  side  tracks,  what  joints  or  chairs  are 
used  in  track,  the  ballasting  of  road,  whether  graveled,  stone  or  dirt,  the 
number  and  quality  of  building  or  other  structures  on  "  railroad  tracks," 
the  length  of  time  iron  or  steel  in  track  has  been  used,  and  the  length  of 
time  the  road  has  been  built. 

Fourth.  A  statement  or  schedule  showing: 

1  st.  The  amount  of  capital  stock  authorized  and  the  number  of  shares 
into  which  such  capital  stock  is  divided. 

2nd.  The  amount  of  capital  stock  paid  up. 

3rd.  The  market  value,  or  if  no  market  value,  then  the  actual  value  of 
the  shares  of  stock. 

4th.  The  total  amounts  of  all  indebtedness  except  for  current  expenses 
for  operating  the  road. 

5th.  The  total  listed  valuation  of  all  its  tangible  property  in  this  state. 
Such  schedule  shall  be  made  in  conformity  to  such  instructions  and  forms 
as  may  be  prescribed  by  the  auditor  of  state. 

8660.  Failure  of  railroad  return.  §  86.  If  any  person,  company  or 
corporation  owning,  operating,  or  constructing  any  railroad,  shall  neglect 
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or  refuse  to  return  to  the  county  auditor  the  statements  or  schedules  re- 
quired to  be  returned  to  them,  the  property  so  to  be  returned  to  them  and 
assessed  by  the  assessors  as  above  specified  shall  be  listed  and  assessed  as 
other  property.  In  case  of  failure  to  make  returns  to  the  auditor  of  state, 
as  hereinbefore  provided,  the  auditor  of  state,  with  the  assistance  of  the 
county  auditors  and  assessors,  when  he  shall  require  such  assistance,  shall 
ascertain  the  necessary  facts  and  lay  the  same  before  the  state  board  of  tax 
commissioners.  In  case  of  failure  to  make  such  statement,  either  to  the 
county  auditor  or  auditor  of  state,  such  corporation,  company  or  person 
shall  forfeit,  as  a  penalty,  not  less  than  one  thousand  dollars  nor  more  than 
five  thousand  dollars  for  each  day's  omission  after  the  first  day  of  June  of 
each  year,  to  be  recovered,  in  any  proper  form  of  action  in  the  name  of  the 
state  of  Indiana  on  the  relation  of  the  attorney  general,  and  paid  in  to  the 
state  treasury.  Such  attorney  general  shall  conduct  such  prosecution  and 
be  entitled  to  ten  per  centum  on  the  amount  of  judgment  so  recovered  and 
paid  in. 

8607.  State  tax  commissioners,  return  to.  §  87.  The  auditor  of 
state  shall,  annually,  on  the  meeting  of  the  state  board  of  tax  commissioners 
lay  before  said  board  the  statements  and  schedules  herein  required  to  be 
returned  to  him,  and  said  board  shall  assess  such  property  in  the  manner 
hereinafter  provided. 

8608.  Railroad  entry  for  tax.  §  SS.  The  county  auditor  shall  enter 
the  railroad  property  of  all  kinds  as  listed  for  taxation  upon  the  proper  tax 
duplicate,  and  shall  enter  the  valuation  as  assessed,  corrected  and  equalized 
in  the  manner  provided  in  this  act  and  against  such  assessed,  corrected  or 
equalized  valuation  as  the  case  may  require,  the  county  auditor  shall  com- 
pute and  extend  all  taxes  for  which  said  property  is  liable.  And  the  county 
treasurer  shall  collect  the  taxes  charged  against  said  railroad  property,  and 
pay  over  and  account  therefor  in  the  same  manner  as  other  taxes  are  col- 
lected and  accounted  for. 

8609.  Building,  loan  etc.  associations.  §  89.  Building,  loan-fund 
and  saving  associations  shall  be  listed  and  assessed  in  the  following  man- 
ner: Before  the  first  day  of  June  of  each  year,  the  secretary  of  every  build- 
ing, loan  and  savings  association  shall  file  with  the  auditor  of  the  county 
in  which  such  association  was  organized,  a  duplicate  statement  verified  by 
said  secretary,  showing  the  amount  paid  in  to  said  association  by  share- 
holders upon  shares  of  stock  issued  by  it  up  to  the  first  day  of  April  pre- 
ceding and  then  outstanding  and,  also,  the  amount  loaned,  up  to  said  date, 
to  shareholders  and  secured  by  mortgage  upon  real  estate  listed  for  taxa- 
tion. And  the  auditor  shall  deliver  said  statement  to  the  proper  assessor, 
who  shall  proceed  to  assess  said  association  for  taxation  with  the  amount 
shown  to  have  been  paid  in  to  said  association  up  to  said  first  day  of  April 
upon  outstanding  shares  of  stock,  less  the  amount  shown  by  the  statement 
to  have  been  loaned  to  shareholders  upon  said  mortgage  security  so  listed 
for  taxation,  and  neither  said  association  nor  the  shareholders  therein  shall 
be  liable  to  other  taxation  upon  said  shares  of  stock. 

8610.  Township  assessor,  election  —  Term  —  Bond  —  Oath. 
§  90.  For  the  purpose  of  listing  and  assessing  all  property  for  taxation  there 
shall  be  elected  at  the  township  election  in  the  year  one  thousand  eight 
hundred  and  ninety-four,  and  every  four  years  thereafter,  in  each  township 
of  the  several  counties  in  this  state,  an  assessor  for  such  township,  who  shall 
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hold  his  office  for  the  term  of  four  years  from  the  first  Monday  of  August 
following  and  until  his  successor  is  elected  and  qualified.  Within  ten  days 
after  the  beginning  of  his  term  he  shall  give  bond,  with  at  least  two  good 
and  sufficient  freehold  sureties,  to  the  acceptance  of  the  county  auditor,  in 
the  sum  of  three  thousand  dollars,  payable  to  the  state  of  Indiana  and  con- 
ditioned for  the  faithful  and  impartial  discharge  of  his  duties  according  to 
law  and  shall  take  and  subscribe  an  oath  or  affirmation,  to  be  indorsed  on 
his  bond,  that  he  will  faithfully,  honestly  and  impartially  discharge  the  du- 
ties of  his  office  to  the  best  of  his  skill  and  ability;  and  the  bond  so  indorsed 
shall  be  deposited  with  the  county  auditor,  and  the  said  auditor  is  hereby 
authorized  to  administer  the  oath  of  office  aforesaid.  If  such  bond  and 
oath  are  not  given  and  filed  in  the  county  auditor's  office  within  said  ten 
days,  the  office  shall  be  vacant  and  the  county  auditor  shall  at  once  fill  such 
vacancy  by  appointment,  and  such  appointee  shall  give  the  bond  and  take 
the  oath  as  above  required.  And,  if  from  any  other  cause  a  vacancy  should 
occur  in  said  office  in  any  township  at  any  time,  the  county  auditor  shall 
fill  such  vacancy  by  appointment,  and  the  person  so  appointed  shall  qualify 
as  herein  required.  All  township  assessors  last  elected  or  appointed  shall 
continue  in  office  until  the  next  township  election,  and  until  their  successors 
are  elected  and  qualified  under  this  act,  at  the  same  rate  and  limit  of  com- 
pensation as  herein  provided.  Persons  holding  the  office  of  township  as- 
sessor on  the  taking  effect  of  this  act  shall  not  be  eligible  to  said  office  at 
said  township  election  in  1894;  and  hereafter  no  person  shall  be  eligible  to 
the  office  of  township  assessor  more  than  four  years  in  any  period  of  eight 
years.  The  oath  of  office  to  be  taken  by  said  assessor  and  indorsed  upon 
his  bond  shall  be  in  the  words  following: 

State  of  Indiana,  v 

■  ss.. 


County  of  • 


-:Y 


I, ,  do  solemnly  swear  that  I  will  support  the  constitution  of  the 

United  States  and  the  constitution  of  the  state  of  Indiana,  that  I  will  faith- 
fully, impartially,  and  honestly  discharge  the  duties  of  my  office  as  town- 
ship assessor,  particularly  that  I  will  assess  all  property  assessed  by  me  at 
its  true  cash  value,  as  such  value  is  defined  in  section  53  of  the  act  concern- 
ing taxation,  according  to  my  best  knowledge  and  judgment,  so  help  me  God. 


Subscribed  and  sworn  to  before  me  this day  of ,  189 — . 

,  County  Auditor. 

All  deputy  assessors  shall  be  sworn  in  like  manner. 

86l X.  Deputy  assesors.  §  91.  Whenever  a  township  assessor  shall 
be  unable  to  complete  the  duties  required  of  him  within  the  time  designated 
by  law,  he  may  appoint  one  or  more  suitable  and  competent  persons  as 
deputies  to  assist  him  in  making  the  assessment  and  he  may  designate  the 
portion  of  the  township,  town  or  city  in  which  they  shall  act.  Such  depu- 
ties shall  make  their  return  to  the  proper  assessor. 

86l2.  Assessors,  pay  of.  §  92.  For  their  services  the  township  as- 
sessors shall  receive  as  compensation  two  dollars  per  day  for  the  time 
actually  employed  in  the  duties  of  their  office,  not  exceeding  sixty  days  in 
100 
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any  one  year,  to  be  paid  to  them  from  the  county  treasury,  upon  the  war- 
rant of  the  county  auditor,  and  they  shall  receive  no  extra  allowance  for 
services.  Their  deputies  shall  also  receive  two  dollars  per  day  for  each  day 
they  are  actually  employed:  Provided,  that  nothing  in  this  section  shall  be 
taken  to  alter  or  repeal  any  of  the  provisions  of  an  act  fixing  the  salaries 
of  county  commissioners,  township  assessors  and  trustees,  approved  March 
6th,  1889. 

8613.  Assessor — List  of  lands  on  duplicate  to  —  Plats.  §  93. 
The  county  auditor  of  each  county  shall,  on  or  before  the  first  day  of  April 
in  each  year  in  which  realty  is  assessed,  make  out  and  deliver  to  the  asses- 
sors, by  civil  townships,  lists  of  all  lands,  town  and  city  lots  entered  on  the 
duplicate  of  the  preceding  and  present  year,  noting  thereon  all  transfers 
which  may  have  been  made  subsequent  to  the  making  out  of  such  duplicate 
and  shall,  also,  enter  thereon  all  new  entries  and  other  lands  and  city,  town 
and  village  lots  lying  within  his  county  which  may  come  to  his  knowledge 
and  not  previously  entered  for  taxation  and,  in  so  doing,  when  a  whole  sec- 
tion, half  section,  quarter  section  or  half  quarter  section  appears  to  belong 
to  one  owner,  it  shall  be  described  in  one  description  and  shall  be  listed  as 
one  tract  and  when  all  the  lots  in  one  block  appear  to  belong  to  one  owner 
they  shall  be  described  in  one  description  and  listed  as  one  block ;  when 
several  lots  in  the  same  block  shall  belong  to  the  same  owner,  they  shall  as 
far  as  practicable  be  included  in  one  description,  and  in  making  up  the 
tax  duplicates  it  shall  be  the  duty  of  the  county  auditors,  as  far  as  practi- 
cable, to  preserve  and  perpetuate  such  consolidated  description,  and  it  shall 
be  the  duty  of  said  auditor  to  furnish  the  assessor  with  all  blanks  necessary 
in  the  discharge  of  his  official  duties,  and  he  shall  also,  where  the  same 
have  not  been  already  prepared,  prepare  plats  of  each  civil  township  of  his 
county  divided  into  sections  and  quarter  sections,  and  grant  and  other  gov- 
ernmental subdivisions,  and  deliver  the  same  to  him  with  said  blanks,  and 
it  shall  be  the  duty  of  said  assessor  to  designate  in  pencil  the  lands  of  each 
owner  on  such  plats.  When  such  plats  have  been  once  prepared,  they  shall 
be  carefully  preserved  by  the  county  auditor,  to  be  used  whenever  practi- 
cable in  future  assessments. 

8614.  Lands,  owner  to  list.  §  94.  The  assessor  shall  call  upon  each 
and  every  person  residing  in  his  township  for  a  list  of  all  lands,  city,  vil- 
lage and  town  in-lots  and  out-lots,  owned  by  such  person  or  persons,  lying 
within  his  township,  which  may  be  subject  to  taxation,  which  list  shall  par- 
ticularly set  forth  the  names  of  the  owners,  the  number  of  acres  of  land 
in  each  tract,  lot,  section  or  subdivision  thereof,  the  range,  township,  sec- 
tion, quarter  section,  tract,  or  lot,  or  part  thereof,  or  the  number  of  the 
entry,  location  or  survey,  as  the  nature  of  the  general  or  particular  survey 
may  require.  And,  if  the  same  can  not  be  described  by  the  congressional 
survey,  then  it  shall  be  described  by  metes  and  bounds,  so  as  to  designate 
and  identify  the  same  or  by  reference  to  a  sufficient  and  correct  description 
contained  in  some  public  record  of  the  county,  or  by  the  number  and  desig- 
nation as  contained  in  some  partition  proceeding,  identifying  by  book  and 
page  of  record  whenever  practicable.  When  he  makes  such  call  he  must 
notify  the  person,  company  or  corporation,  of  their  duty  to  make  out  and 
return  such  list  within  five  days.  If  he  deems  it  necessary  to  obtain  an  ac- 
curate description  of  any  separate  lot  or  tract  in  his  township,  he  may  re- 
quire the  owner  or  occupant  to  exhibit  all  the  title  papers  he  may  have  in 
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his  possession,  and  whenever  the  person  called  upon  fails  or  refuses  to  fur- 
nish such  list  to  such  assessor  at  his  office  or  place  of  business  within  five 
days  after  being  called  upon,  the  assessor  shall  make  the  list  according  to 
the  best  information  he  can  obtain  and  for  that  purpose,  he  may  examine, 
under  oath,  any  person  or  persons  whom  he  may  suppose  to  have  a  knowl- 
edge thereof,  and  the  county  auditor  shall  add  to  such  valuation,  when  re- 
turned, twenty-five  per  centum  on  the  value  so  returned.  To  enable  the 
county  auditor  to  make  such  addition,  the  assessor  shall  enter  in  his  return, 
in  a  column  provided  for  that  purpose,  opposite  the  name  of  every  person, 
company  or  corporation,  required  to  list  real  estate,  who  has,  after  notice, 
failed  or  refused  to  furnish  the  list  required,  these  words,  "  Failed  or  refused 
after  notice." 

8615.  Realty,  how  valued.  §  95.  Real  property  shall  be  valued  by 
the  assessor  as  follows:  Lands  and  the  improvements  and  buildings  thereon, 
or  affixed  thereto  shall  be  valued  at  their  full,  true  value,  estimated  at  the 
price  they  would  bring  at  a  fair,  voluntary  private  sale,  not  a  forced  or 
sheriffs  sale,  taking  into  consideration  the  fertility  of  the  soil,  the  vicinity 
of  the  same  to  railroads,  macadamized  roads,  clay  roads,  gravel  roads  and 
turnpike  roads,  state  or  county  roads,  cities,  towns,  villages,  navigable  riv- 
ers, water  privileges  on  the  same,  or  in  the  vicinity  of  the  same,  the  location 
of  the  route  of  any  canal  or  canals,  with  any  other  local  advantages  of  situ- 
ation. In-lots  and  out-lots  in  all  towns,  cities  or  villages,  with  the  improve- 
ments thereon  or  affixed  thereto,  shall  be  valued  at  their  full  cash  value,  as 
aforesaid,  taking  into  consideration  all  the  local  advantages  upon  actual 
view  of  the  premises.  All  lands  and  lots  shall  also  be  listed  at  such  valua- 
tion, without  taking  into  consideration  any  improvements,  and  this  valua- 
tion, as  well  as  the  valuation  with  the  improvements  shall  be  set  down  in  a 
proper  column  to  be  left  for  that  purpose. 

8616.  Building  on  right  of  way  of  corporation.  §  96.  When  a 
building  or  structure  is  located  on  the  right  of  way  of  any  canal,  railroad 
or  other  company,  leased  or  granted  for  a  term  of  years  to  any  other,  the 
same  shall  be  valued  at  such  price  as  such  building  or  structure  and  lease 
or  grant  would  sell  at  a  private,  voluntary  sale  for  cash. 

5017.  Mines,  quarries,  how  valued.  §97.  In  valuing  any  real  prop- 
erty on  which  there  is  a  coal  or  other  mine,  or  stone  or  other  quarry,  the 
same,  if  the  land  and  the  mine  or  quarry  are  owned  by  the  same  person, 
shall  be  valued  at  such  price  as  such  property,  including  the  mine  or  quarry, 
would  sell  at  a  private,  voluntary  sale  for  cash.  Where  the  mine  or  the 
quarry  is  owned  or  leased  by  a  person  other  than  the  owner  of  the  land, 
such  land  shall  be  valued,  exclusive  of  the  mine  or  quarry,  as  other  lands 
are  valued,  and  the  mine  or  quarry  and  all  improvements  and  leasehold  and 
appurtenances  shall  be  valued  separately  from  the  land,  according  to  the 
true  cash  value  thereof. 

8618.  Buildings  —  Examination  of.  §  98.  For  the  purpose  of  en- 
abling the  assessor  to  determine  the  value  of  buildings  and  other  improve- 
ments, he  is  hereby  required  to  enter,  after  first  making  known  his  inten- 
tion to  the  owner  or  occupant  thereof,  and  fully  examine  all  buildings  and 
structures  of  whatever  kind,  which  are  not  by  the  laws  of  the  state  especially 
exempt  from  taxation. 

8619.  Land  —  Quantity,  rule  as  to.  §  99.  The  assessor,  in  ascer- 
taining or  determining  the  quantity  of  land  in  the  several  tracts  within  his 
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township,  shall  be  governed  by  the  following  rules!  Whenever  the  owner 
or  person  in  whose  name  it  is  listed  shall  hold,  by  virtue  of  a  deed  from 
another  party,  or  from  the  state  of  Indiana,  or  by  patent  from  the  United 
States  for  congress  land,  such  deed  or  patent,  if  the  quantity  be  therein 
stated,  shall  be  taken  and  received  as  evidence  of  the  quantity  in  the  tract 
described;  but  if  such  lands  shall  have  been  surveyed  subsequent  to  the 
survey  made  by  the  United  States,  and  it  shall  be  proven  to  the  satisfaction 
of  the  assessor  that  any  such  tracts  of  land  contain  a  greater  or  less  quantity 
than  is  described  in  the  patent  or  deed  under  which  said  lands  are  held, 
then  the  assessor  shall  charge  the  owner  with  the  true  quantity  as  ascer- 
tained by  such  subsequent  survey;  if  the  owner  or  person  in  whose  name 
any  lands  are  listed  within  the  French  or  Clark's  grant,  shall  hold,  under 
an  original  entry  or  survey,  with  or  without  patents  thereon,  it  shall  be  the 
duty  of  the  assessor  to  require  the  said  owners  or  holders  to  cause  the  same 
to  be  surveyed  by  the  county  surveyor  and  to  return  the  quantity  under  the 
certificate  of  said  surveyor,  attested  by  oath  or  affirmation,  within  ten  days 
after  said  owners  or  holders  shall  have  been  called  upon  to  Jist  their  lands 
for  taxation,  and  if  any  such  owner  or  holder  shall  refuse  or  neglect  to  sur- 
vey and  list  his  lands  as  herein -provided,  or  if  he,  she  or  they  be  non  resi- 
dents of  the  township,  then  it  shall  be  the  duty  of  the  assessor  to  cause  such 
lands  to  be  surveyed  and  returned  to  himself,  the  expense  of  which  survey 
shall  be  paid  from  the  county  treasury  and  be,  by  the  auditor  of  the  county, 
assessed  against  such  lands  in  the  succeeding  year,  and  collected  in  the  same 
manner  as  taxes  are  collected  thereon  :  Provided,  that  if  any  owner  or  holder 
of  lands  has  had  the  same  previously  surveyed  and  shall  produce  to  the  as- 
sessor a  certificate  of  the  survey,  other  than  that  under  the  original  entry 
of  said  lands,  such  survey  shall  be  taken  by  the  assessor,  or  if  the  assessor 
shall  be  satisfied  from  other  competent  evidence  adduced  to  him,  under  oath 
or  affirmation,  that  the  quantity  returned  is  correct,  and  that  no  surplus  ex- 
ists in  the  original  survey,  he  shall  enter  and  return  the  same  without  fur- 
ther survey:  Provided,  that  the  assessor  may  deduct  from  the  value  of  such 
tract  of  land,  owned  by  any  person,  the  value  of  the  amount  of  land  occu- 
pied and  used  by  any  railroad,  public  highway  or  canal,  at  the  time  of  such 
assessment. 

8620.  Assessor's  list,  value  how  stated.  §  100.  In  making  out 
this  list  the  assessor  shall  place  opposite  to  each  tract  of  land  or  lot  listed 
the  value  without  improvements  and,  also,  in  another  column  opposite,  the 
value  of  the  improvements  erected  thereon  or  affixed  thereto. 

8621.  Assessor's  return.  §  101.  Each  assessor  shall,  in  a  book  to  be 
furnished  by  the  county  auditor,  on  or  before  the  first  Monday  in  June  in 
each  year,  make  out  and  deliver  to  such  auditor,  a  return  of  the  real  estate 
listed  for  taxation  in  his  township,  which  return  shall  contain: 

First  The  names,  arranged  in  alphabetical  order,  of  the  persons  in  whose 
names  the  real  estate  of  the  township  (except  such  as  lies  within  the  limits 
of  any  city,  town  or  village)  has  been  listed,  and  in  appropriate  columns  op- 
posite each  name  the  description  of  each  parcel  of  real  estate  listed  in  such 
name,  and  the  value  of  such  separate  parcel  as  determined  by  the  assessor 
from  actual  view. 

Second,  The  names,  arranged  in  alphabetical  order,  of  the  persons  in 
whose  name  the  real  estate  in  each  city,  town  or  village,  respectively,  in  such 
township,  has  been  listed,  and  in  appropriate  columns  opposite  each  name, 
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the  description  of  each  parcel  of  real  estate  listed  in  such  name,  and  the 
value  of  each  separate  parcel,  as  determined  by  the  assessor  from  actual 
view.  In  cases  where  the  name  of  the  owner  of  any  parcel  of  real  estate 
is  unknown  it  shall  be  so  returned.  Each  parcel  of  real  estate  shall  be 
described  according  to  the  congressional  or  other  survey,  division  or  sub- 
division, or  according  to  the  recorded  plat  or  subdivision  thereof  and,  also, 
in  cases  of  parts  of  town  lots  by  the  number  of  feet  along  the  principal 
street  or  streets  upon  which  it  abuts  ;  and  any  description  may  be  supple- 
mented by  reference  to  any  public  record  of  the  county. 

8622.  Assessor's  return  —  Oath  to.  §  102.  Each  assessor  or  dep- 
uty assessor  shall  take  and  subscribe  an  oath,  which  shall  be  certified  by 
the  county  auditor,  or  other  officer  administering  the  same,  and  attached  to 
the  return  which  he  is  required  to  make  to  the  county  auditor,  in  the  fol- 
lowing form  : 

I, -,  assessor  for  the  township  of  ,  in  — — -  county, 

in  the  state  of  Indiana,  do  solemnly  swear  that  the  return  to  which 'this  is 
attached  contains  a  correct  description  of  each  parcel  of  real  property 
within  said  township,  as  far  as  I  have  been  able  to  ascertain  the  same  ; 
that  the  value  attached  to  each  parcel  in  said  return  is,  as  I  verily  believe, 
the  full  and  true  cash  value  thereof,  estimated  agreeably  to  the  rules  pre- 
scribed by  the  law,  particularly  section  53  of  the  act  concerning  taxation  ; 
that  in  no  case  have  I  knowingly  omitted  to  demand  a  statement  of  the  de- 
scription and  value  of  all  the  real  estate  which  I  am  required  bylaw  to  list, 
or  in  any  way  connived  at  any  violation  or  evasion  of  any  of  the  require- 
ments of  the  law  in  relation  to  the  listing  and  valuing  of  real  estate,  sub- 
ject to  all  the  penalties  hereinafter  prescribed  in  section  255  of  this  act. 
Which  return  shall  be  kept  at  the  office  of  the  county  auditor  for  the  in- 
spection of  any  owner  of  property  contained  in  such  return. 

8623.  Assessment  notice  to  owner  —  Notice  of  review.  §  103. 
Before  or  at  the  time  of  making  such  return,  the  assessor  shall  leave  with 
the  owner  or  owners,  or  his,  her  or  their  agent,  if  residing  in  the  county, 
at  his,  her  or  their  place  of  residence,  a  memorandum  containing  a  de- 
scription and  value  of  each  tract,  lot  or  parcel  of  land,  containing  the 
amount  of  which  his,  her  or  their  real  estate  has  been  assessed,  respectively, 
and  of  the  time  when  the  board  of  review  for  the  county  will  meet  for  the 
purpose  of  hearing  and  determining  grievances  and  to  equalize  taxes  within 
the  same. 

8624.  Real  estate — Quadrennial  assessment.  §  104.  The  first 
assessment  of  the  real  estate,  made  in  pursuance  of  the  provisions  of  this 
act,  shall  be  made  in  the  year  1891  and  a  like  assessment  shall  be  made 
every  four  years  thereafter,  and  the  personal  property  shall  be  assessed  at 
the  same  time  such  real  property  is  assessed,  and  by  the  same  person  or 
persons,  and  each  assessor  may,  when  taking  lists  of  personal  property,  cor- 
rect all  errors  of  assessment  of  real  estate  which  he  may  discover  on  the 
books,  either  in  the  name  of  the  person  to  whom  the  property  is  assessed 
by  change  of  ownership,  or  otherwise,  or  in  the  description  of  property. 
The  assessor  shall  annually  thereafter  also  assess  any  real  estate,  or  improve- 
ment, found  omitted  and  also  note  and  list  all  changes  found  in  improve- 
ments on  real  estate,  and  make  return  thereof  to  the  county  auditor  as  in 
the  year  in  which  real  estate  is  to  be  assessed. 
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8625.  Assessor's  tabular  list.  §  105.  Each  assessor  shall,  on  or  be- 
fore the  first  Monday  of  June,  annually,  make  out  and  deliver  to  the  auditor 
of  his  county,  in  tabular  form  and  alphabetical  order,  a  list  or  lists  of  the 
names  of  the  several  persons,  companies  or  corporations  in  whose  names 
any  personal  property,  moneys,  credits  or  other  taxables  shall  have  been 
listed,  on  which  list  or  lists  he  shall  enter,  separately,  in  appropriate  columns 
opposite  each  name,  the  aggregate  value  of  the  several  species  of  personal 
property  and  taxables  required  to  be  listed  as  attested  by  the  person  re- 
quired to  list  the  same  or  as  determined  by  the  assessor,  making  separate 
lists  of  persons  residing  out  of  any  incorporated  city  or  town,  and  of  any 
persons  who  are  residents  of  an  incorporated  city  or  town. 

The  columns  shall  be  accurately  added  up. 

To  such  return  shall  be  attached  the  following  oath  or  affirmation,  to  be 
made  by  himself,  or  his  deputy,  and  certified  by  the  county  auditor  or  other 
officer  administering  the  same: 

I,  — : ,  assessor  for township, county,  in  the  state  of 

Indiana,  do  solemnly  swear  (or  affirm)  that  the  value  of  all  personal  prop- 
erty, moneys,  credits  and  assessables,  of  which  a  statement  has  been  made 
and  attested  by  oath  or  affirmation  of  the  person  required  by  law  to  list  the 
same,  is  truly  returned  as  set  forth  in  such  statement;  that  in  every  case 
where  by  law  I  have  been  required  to  ascertain  the  amount  and  value  of 
personal  property  and  assessables  of  any  person,  company  or  corporation, 
I  have  diligently,  and  by  the  best  means  in  my  power,  endeavored  to  ascer- 
tain the  true  amount  and  value  of  such  personal  property  and  assessables, 
and  that,  as  I  verily  believe,  the  full  value  thereof  so  ascertained  by  me  and 
estimated  by  the  rule  prescribed  by  law,  particularly  by  section  53  of  the 
act  concerning  taxation,  is  set  forth  in  the  annexed  return;  that  in  no  case 
have  I  knowingly  omitted  to  demand  a  statement  of  the  description  and 
value  of  personal  property  or  of  the  amount  of  moneys  and  credits,  or  of 
the  amount  and  value  of  other  stocks  or  bonds  or  other  assessables,  which 
any  person  is  required  bylaw  to  list;  nor  have  I  in  any  way  connived  at 
any  violation  or  evasion  of  any  of  the  requirements  of  law  in  relation  to 
listing  or  valuing  the  personal  property,  moneys,  credits,  stocks  or  other 
assessables  for  taxation. 

8626.  Return  —  Errors  —  Omissions  —  Corrections.  §  to6.  When 
the  returns  of  the  assessors  are  received,  the  county  auditor,  if  satisfied  that 
such  assessor  has  omitted  any  personal  property,  moneys,  rights,  credits, 
effects,  stocks  or  real  estate  in  his  township  which  it  was  his  duty  to  re- 
turn, may,  if  he  deems  it  expedient,  authorize  and  require  such  assessor  to 
proceed  to  correct  any  error  or  omission  which  may  have  occurred  as 
aforesaid,  and  in  such  case  such  assessor  shall,  within  ten  days  after  being 
so  required  and  authorized,  proceed  to  correct  such  errors  and  omissions 
and  make  returns  thereof  to  such  county  auditor;  but,  nothing  herein  con- 
tained shall  authorize  any  assessor  to  reduce  the  amount  assessed  against 
any  person  in  his  former  return;  or  the  auditor  may  himself  ascertain  the 
value  and  add  the  same  to  the  assessment,  and  such  county  auditor  shall 
charge  such  person  with  the  additional  amount,  if  any,  returned  by  such 
assessor. 

8627.  City  additions — Plat.  §  107.  Before  any  addition  is  made  to 
any  city  or  town,  the  person  making  the  same,  before  such  plat  is  recorded, 
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•shall  present  the  same  to  the  county  auditor  who  shall  assess  and  appor- 
tion the  true  valuation  of  each  lot  or  parcel  of  land  described  in  such  plat, 
in  the  same  manner  as  other  lots  are  valued,  and  thereupon  such  lots  or 
parcels  shall  be  entered  on  the  tax  list  in  lieu  of  the  land  included  therein; 
but,  in  making  such  valuation,  regard  shall  be  had  to  the  next  preceding 
valuation  of  the  real  estate,  so  that  the  said  lots  shall,  as  near  as  practicable, 
be  equalized  with  adjacent  lands,  and  lots  according  to  such  valuation. 

8628.  Omitted  property.  §  108.  Whenever  the  township  assessor, 
prior  to  the  filing  of  his  return  with  the  county  auditor,  shall  discover  or 
receive  credible  information,  or  have  reason  to  believe  that  any  real  or 
personal  property  has  been  omitted  in  the  assessment  of  any  year  or  num- 
ber of  years  from  the  listing  and  assessing,  or  from  the  tax  duplicate,  or 
that  any  person,  company  or  corporation  has  from  any  cause  omitted  to 
list  any  part  of  his,  her,  or  their  property,  or  has  not  returned  the  full  value 
thereof,  or  that  the  tax  for  which  such  property  was  liable  from  any  cause 
has  not  been  paid,  or  that  any  real  estate,  by  reason  of  defective  descrip- 
tion thereof,  has  failed  to  pay  taxes  for  any  year,  or  number  of  years,  he 
shall  proceed  to  correct  his  list  and  add  such  property  to  the  assessment, 
so  that  such  property  and  the  owner  thereof  may  be  charged  with  the 
proper  amount  of  taxes  thereon;  but,  before  making  such  correction  or 
addition,  if  the  person  claiming  to  own  such  property  or  occupying  it,  or 
in  possession  thereof  resides  in  the  county,  he  shall  give  the  person  claim* 
ing  to  own,  or  occupying,  or  having  in  possession  such  property,  notice  in 
writing  of  his  intention  to  list  such  property,  describing  it  in  general  terms, 
and  requiring  such  person  to  appear  before  him  at  his  office,  or  place  of 
business,  at  a  specified  time  within  ten  days  after  giving  such  notice,  to 
show  cause,  if  any,  why  such  property  should  not  be  listed  and  placed  on 
the  assessment  book;  and  if  the  party  so  notified  does  not  appear,  or  if  he 
appear  and  fail  to  show  any  good  and  sufficient  cause  why  such  assess- 
ment should  not  be  made,  such  listing  shall  be  made  and  the  particular 
years  for  which  such  property  should  be  listed  shall  be  noted.  Such  as- 
sessor shall  also  file  with  the  county  auditor  a  statement,  in  writing,  of  his 
reasons  for  making  such  correction  or  assessment,  and  the  facts  or  evidence 
upon  which  such  reasons  were  based ;  the  arrearages  of  tax  which  might 
have  been  assessed  shall  be  charged  against  such  person  and  property  by 
the  county  auditor.  The  county  assessor  hereinafter  provided  for  shall  at 
any  time  during  any  year  have  the  power  and  exercise  the  duties  in  this 
section  prescribed  for  township  assessors. 

8629.  Irregularities  —Assessment  not  vitiated.  §109.  A  failure 
to  complete  or  return  an  assessment  of  property,  real  or  personal,  by  the 
township  assessor,  within  the  time  required  by  this  act,  or  any  informality 
or  irregularity  in  making  the  assessment,  or  in  the  tax  lists,  or  errors  of  any 
kind  therein,  shall  not  vitiate  the  same,  but  the  same  shall  be  as  legal  and 
valid  as  if  completed  and  returned  in  the  time  required  by  law,  and  such 
informalities  or  irregularities  may  be  corrected  at  any  time  after  such  re- 
turn is  made,  and  if  any  property  is  listed  or  assessed  on  or  after  the  first 
day  of  June,  and  before  the  return  of  the  assessor's  books,  the  same  shall 
be  as  legal  and  binding  as  if  listed  and  assessed  before  that  time;  but  noth- 
ing in  this  section  shall  be  so  construed  as  to  release  such  assessor  from 
any  penalty  imposed  upon  him  by  law  for  his  neglect  or  failure  to  make  his 
return  within  the  period  prescribed  by  this  act. 
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8630.  Original  schedules,  plats  etc.,  preservation  of.    §  no.# 

Each  assessor  shall,  at  the  time  he  makes  return  of  taxable  property  to  the 
county  auditor,  also  deliver  to  him  all  the  statements  of  property  which  he 
shall  have  received  from  persons  required  to  list  the  same,  arranged  in  al- 
phabetical order,  corresponding  with  his  list  or  lists,  and  also  all  the  plats 
used  in  assessing  real  estate  ;  and  the  auditor  shall  carefully  preserve  the 
same  in  his  office. 

§631.  Failure  to  have  list  verified.  §  in.  If  any  assessor  or  deputy 
assessor  shall  fail  or  neglect  to  administer  to  any  person  by  him  assessed 
any  oath  required  by  this  act  to  be  administered,  he  shall  forfeit  and  pay 
to  the  state  of  Indiana,  for  the  use  of  the  school  fund,  the  sum  of  twenty 
dollars  for  each  case  of  such  omission  and  neglect,  which  may  be  recovered 
by  an  action,  in  the  name  of  the  state  of  Indiana  on  the  relation  of  the 
prosecuting  attorney,  before  any  justice  of  the  peace  of  the  county,  together 
with  the  costs  of  such  action. 

8632.  County  assessor  —  Election  etc. —Pay  of.  §  112.  There 
shall  be  elected,  on  the  first  Monday  of  November,  1892  and  every  four 
years  thereafter,  in  each  county  in  this  state,  one  county  assessor,  who  shall 
possess  the  powers  and  perform  the  duties  hereinafter  specified  :  Provided, 
that  no  county  assessor  shall  be  eligible  for  re-election  until  four  years  after 
the  expiration  of  the  term  for  which  he  shall  have  been  elected:  And,  pro- 
vided further,  that  on  the  first  Monday  of  June,  189 1,  or  as  soon  thereafter 
as  practicable,  the  board  of  county  commissioners  of  each  county  in  this 
state  shall  elect,  by  ballot,  a  county  assessor  to  serve  until  the  election  and 
qualification  of  the  county  assessor,  as  provided  by  this  act.  Such  county 
assessor  shall  be  a  resident  freeholder  and  householder  of  the  county  not 
less  than  five  years  before  the  date  of  such  election.  Within  ten  days  after 
his  election,  he  shall  give  bond,  with  at  least  two  good  and  sufficient  free- 
hold sureties,  to  the  acceptance  of  the  county  auditor,  in  the  sum  of  five 
thousand  dollars,  payable  to  the  state  of  Indiana  and  conditioned  for  the 
faithful  and  impartial  discharge  of  his  duties  according  to  law,  and  shall 
take  and  subscribe  an  oath  or  affirmation  to  be  indorsed  oh  his  bond  that 
he  will  faithfully,  impartially  and  honestly  discharge  the  duties  of  his  office 
to  the  best  of  his  skill  and  ability,  which  oath  shall  be  in  the  form,  as  near 
as  may  be,  of  the  oath  of  office  of  township  assessors,  as  set  out  in  section 
90  of  this  act.  Said  bond  so  indorsed  shall  be  deposited  with  the  county 
auditor,  who  is  also  empowered  to  administer  said  oath.  The  board  of 
county  commissioners  shall  fill  any  vacancy  in  said  office  at  any  regular  or 
special  session.  Said  county  assessor  shall  receive  three  dollars  per  day  for 
the  time  actually  employed  in  the  duties  of  his  office  to  be  paid  out  of  the 
county  treasury  on  order  of  the  board  of  county  commissioners.  Before  such 
allowance  is  made  said  county  assessor  shall  file  with  the  board  of  county 
commissioners  an  itemized  statement,  duly  verified,  showing  the  time  act- 
ually employed  by  him  and  the  nature  of  his  services. 

8633.  County  assessors  —  Duties  —  Deputies  ->-  Pay  of.  §113. 
As  soon  as  such  county  assessor  has  qualified,  he  shall  receive  from  the 
county  auditor  all  returns  of  real  and  personal  property  made  by  the  asses- 
sors of  the  several  townships  of  the  county,  together  with  all  assessment 
lists,  schedules,  statements,  maps,  and  other  books  and  papers  filed  with  the 
auditor  by  said  township  assessors.  It  shall  be  the  duty  of  such  county 
assessor  to  make  a  careful  examination  of  the  tax  duplicate  of  the  county 
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and,  also,  of  all  other  records  and  papers  in  the  offices  of  the  county  auditor, 
treasurer,  recorder,  clerk,  sheriff  and  surveyor,  and  to  list  and  assess,  at  its 
true  cash  value,  upon  the  proper  township  assessor's  books  and  to  the  proper 
persons,  all  omitted  assessable  property,  of  every  kind  and  nature  whatso- 
ever, including  tax  certificates,  mortgages,  debts,  judgments,  claims  and 
allowances  of  courts  and  legacies  and  property  in  the  hands  of  adminis- 
trators, executors,  guardians,  assignees,  receivers,  trustees,  and  other  fidu- 
ciaries. The  valuation  made  on  any  omitted  property  by  the  county  asses- 
sor shall  be  entered  in  a  separate  column  under  the  head  of  "valuation  by 
county  assessor"  immediately  after  the  column  containing  the  valuation  by 
the  township  assessor  in  the  several  lists  and  returns  of  said  township  as- 
sessors. The  county  assessor  shall  have  all  the  rights  and  powers  given  by 
law  to  township  assessors  for  the  examination  of  persons  and  property,  and 
the  discovery  and  assessment  of  property,  and  making  lists  and  returns  of 
the  same.  He  shall,  on  or  before  the  first  Monday  after  the  4th  day  of 
July  in  each  year,  make  returns  to  the  county  auditor  of  all  township  as- 
sessors' books,  returns,  lists,  schedules,  maps,  and  other  papers  received  by 
him  from  the  auditor,  together  with  such  additional  lists,  assessments,  books 
and  papers  as  he  has  made  thereto;  and  all  assessments  so  made,  by  the 
county  assessor,  shall  have  the  same  force  and  effect  as  if  made,  in  the  first 
instance,  by  the  township  assessor.  It  shall  also  be  the  duty  of  the  county 
assessor,  at  any  time  during  the  year,  to  list  and  assess  upon  the  proper 
assessors  books  in  the  office  of  the  county  auditor  any  omitted  prop- 
erty that  he  may  discover  and  which  should  be  assessed;  and  the  same 
shall  be  placed  upon  the  duplicate  by  the  auditor,  and  the  taxes  thereon 
extended  and  collected  as  in  other  cases.  The  county  assessor  is  hereby 
authorized  and  required  to  advise  and  instruct  all  township  assessors  of 
his  county  as  to  their  duties  under  the  law  and,  for  this  purpose,  he  shall 
visit  each  township  assessor  during  the  months  of  April  or  May  in  each 
year.  The  county  assessor  is  also  given  all  the  powers  hereinafter  given 
to  county  auditors  and  treasurers  as  to  assessment  of  omitted  property 
after  the  meeting  and  adjournment  of  the  board  of  county  review  in  each 
year,  and  all  provisions  of  sections  142  and  182  of  this  act,  as  to  notice  or 
otherwise,  so  far  as  applicable,  shall  apply  to  such  assessment  by  the 
county  assessor  as  if  the  same  were  made  by  the  county  auditor  or  the 
county  treasurer.  On  order  of  the  county  commissioners,  duly  entered 
of  record  at  any  regular  or  special  meeting  of  the  board,  the  county  as- 
sessor may  appoint  one  or  more  deputies  to  serve  such  time,  not  ex- 
ceeding thirty  days  in  any  one  year,  as  the  commissioners  shall  direct,  who 
shall  have  the  same  qualifications,  possess  the  same  powers  and  perform 
the  same  duties  as  the  assessor,  subject  to  his  control  and  direction. 
They  shall  receive  such  compensation  as  the  county  commissioners  shall 
fix,  not  to  exceed  two  dollars  per  day. 

8634.  County  board  of  review— Powers  and  duties— Oath 
—  Revision  of  returns  —  Procedure.  §  114.  There  shall  be  an  an- 
nual board  for  the  review  of  all  assessments  and  the  equalization  of  the 
valuation  of  real  and  personal  property  in  each  county.  Such  board  shall 
be  composed  of  the  county  assessor,  county  auditor  and  county  treasurer. 
The  county  assessor  shall  be  president  and  the  county  auditor  secretary  of 
said  board,  which  shall  be  known  as  the  "County  Board  of  Review." 
The  board  shall  meet  for  assessment,  review  and  equalization  of  taxes  at 
101 
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the  room  of  the  county  commissioners  in  the  court  house  of  each  county, 
on  the  first  Monday  after  the  fourth  day  of  July  annually.     Two  weeks' 
previous  notice  of  the  time,  place    and    purpose  of    such  meeting  shall 
be  given  by  the  county  auditor  in  some  newspaper  of  general  circulation , 
printed  and  published  in  the  county;  or  if  no  newspaper  be  published  in 
the  county  then  by  posting  up  notices  in  three  public  places  in  each  town- 
ship in  the  county.     Such  board  shall  have  the  power  to  hear  complaints 
of  any  owner  of  personal  property,  except  "  railroad  track  "  and  "  roll- 
ing stock  "  of  railroads,  to  equalize  the  valuation  of  property  and  taxables 
made  subsequent  to  the  preceding  first  day  of  April,  and  to  correct  any  list 
of  valuation  as  they  deem  proper.     It  shall  also  have  power  to  equalize  the 
valuation  made  by  the  assessors,  either  by  adding  to  or  deducting  therefrom 
such  sums  as  are  necessary  to  fix  the  assessment  at  the  true  cash  value.     In 
all  cases  where  the  county  board  deems  it  necessary  to  add  omitted  prop- 
erty, or  to  increase  the  valuation  thereof  by  the  assessor,  it  shall  cause  the 
names  of  the  persons  to  whose  lists  property  is  to  be  added,  or  the  valua- 
tion of  whose  property  is  to  be  increased,  to  be  inserted  in  the  notice  here- 
inbefore provided  for;  or  such  board  may,  at  its  option,  cause  to  be  served 
upon  the  person  to  whose  list  property  is  to  be  added,  or  the  valuation  of 
whose  property  is  to  be  increased,  a  written  notice  that  it  is  proposed  to  re- 
vise or  correct  his  list,  but  such  notice  need  not  specify  the  particulars  in 
which  it  is  proposed  to  revise  or  correct  the  list  or  returns,  nor  shall  it  be 
necessary  to  specify  particularly  in  the  published  notice,  but  it  shall  be  suf- 
ficient in  any  or  all  such  notices  to  state  generally  that  it  is  proposed  to 
correct  or  revise  the  returns,  list,  statement  or  schedule  of  the  person  or 
persons  named.     In  case  such  county  assessor  neglects  to  give  the  written 
notice  herein  provided  for,  it  shall  be  issued  by  the  auditor  to  the  sheriff  of 
the  county,  who  shall  serve  the  same  at  least  three  days  before  the  same 
comes  up  for  hearing.     In  case  the  board  adjudges  that  the  returns,  state- 
ment or  schedule*  list  shall  be  revised  or  corrected  by  adding  property 
thereto,  or  by  increasing  the  valuation  of  any  property  therein  described, 
the  tax  payer  whose  list,  return,  statement  or  schedule  it  adjudges,  shall  be 
revised  or  corrected  as  aforesaid,  shall  be  liable  for  all  costs  occasioned  by 
such  revision  or  correction.     The  board  shall  correct  all  errors  in  the  names 
of  persons  in  the  descriptions  of  property  upon  said  list,  and  in  the  assess- 
ment and  valuation  of  property  thereon,  and  shall  cause  to  be  done  what- 
ever else  may  be  necessary  to  make  said  lists  and  returns  of  assessments 
comply  with  the  provisions  of  this  act.     It  shall  pass  upon  each  valuation, 
and  may,  on  sufficient  cause  being  shown,  or  on  its  own  motion,  correct  the 
assessment  or  valuation  of  any  property  in  such  manner  as  will,  in  its  judg- 
ment, make  the  valuation  thereof  just  and  equal,  and  enter  the  valuation, 
when  so  changed  by  it,  in  a  separate  column.     In  all  cases  where  a  change 
has  been  made  by  it,  or  omitted  property  placed  by  it  on  the  returns,  two 
weeks'  previous  notice  of  the  time,  place,  and  purpose  of  the  meeting  of  the 
board  of  review  shall  be  given  by  the  county  assessor.     A  majority  of  said 
board  shall  constitute  a  quorum  for  the  transaction  of  business,  and  may 
decide  any  question.     Before  entering  upon  their  duties  the  members  of 
the  board  of  review  shall  each  take  and  subscribe  an  oath  for  the  faithful 
and  impartial  discharge  of  their  duties  as  members  of  said  board,  which  oath 
shall  be  administered  by  the  auditor  to  the  assessor  and  treasurer,  and  by- 
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the  assessor  to  the  auditor,  and  shall  be  filed  with  the  auditor,  and  shall  be 
in  the  form  following  : 

State  of  Indiana,  ) 

County,      \  ss,: 

I, ,  do  solemnly  swear  that  I  will  support  the  constitution 

of  the  United  States  and  the  constitution  of  the  state  of  Indiana  and  that 
I  will  faithfully  and  impartially  discharge  my  duty  as  a  member  of  the  board 
of  review  for  said  county;  that  I  will,  according  to  my  best  knowledge  and 
judgment,  assess,  review,  and  equalize  the  assessment  of  all  the  property  of 
said  county,  and  that  I  will  in  no  case  assess  any  property  at  more  or  less 
than  its  true  cash  value,  as  such  value  is  defined  by  section  53  of  the  act 
concerning  taxation,  so  help  me  God. 

Subscribed  and  sworn  to  this day  of ,  18 — . 


At  such  meeting  the  county  auditor  shall  submit  to  the  board  of  review 
the  assessment  lists  of  the  county,  as  returned  by  the  township  assessors  and 
added  to  and  returned  by  the  county  assessor  for  the  current  year;  and  the 
board  shall  proceed  to  examine  and  review  the  same.  In  addition  to  his 
other  duties  it  will  be  the  duty  of  the  county  assessor  to  report  to  the  board 
of  review  for  the  action  of  the  board,  all  corrections  and  changes  in  the  re- 
turns and  assessments  of  the  township  assessors,  which  in  the  judgment  of 
the  county  assessor  ought  to  be  made.  The  board  of  review  will  consider 
and  act  upon  all  recommendations  made  by  the  county  assessor  and  will 
also,  of  its  own  motion  or  on  sufficient  cause  being  shown  by  any  person, 
add  to  the  assessment  lists  the  names  of  persons,  the  value  of  personal  prop- 
erty, and  the  description  and  value  of  real  estate  liable  to  assessment  and 
omitted  on  said  lists.  The  board  shall  correct  all  errors  in  the  names  of 
persons,  in  the  description  of  property  upon  said  lists,  and  in  the  assess- 
ment and  valuation  of  property  thereon  and  shall  cause  to  be  done  what- 
ever else  may  be  necessary  to  make  said  lists  and  returns  of  assessments 
comply  with  the  provisions  of  this  act.  The  board  shall  pass  upon  each 
valuation,  and  enter  the  valuation  as  fixed  by  it  in  a  separate  column.  The 
lists  as  prepared  by  the  assessors  shall  stand  as  approved  and  adopted  as 
the  act  of  the  board  of  review,  except  as  changed  by  a  vote  as  herein  pro- 
vided. The  board  may,  on  sufficient  cause  being  shown  or  on  their  own 
motion,  correct  the  assessment  or  valuation  of  any  property  in  such  manner 
as  will  in  their  judgment  make  the  valuation  thereof  just  and  equal.  To 
that  end  the  board  may  examine,  on  oath,  any  person  touching  the  matter. 
Any  member  of  said  board  may  administer  such  oath.  Said  board  is  hereby 
given  full  power  to  send  for  persons  and  papers  and  to  compel  witnesses 
to  answer  under  oath,  touching  any  question  concerning  the  assessment  and 
valuation  of  property.  The  sheriff  of  the  county  shall  serve  all  process  and 
obey  all  orders  of  said  board,  and  the  board  is  given  power  to  punish  for 
contempt,  by  fine  not  to  exceed  one  hundred  dollars  and  imprisonment  in 
the  county  jail  not  exceeding  ten  days,  all  persons  refusing  to  appear  fand 
testify  before  the  board.]  [An  appeal]  shall  lie  to  the  circuit  court  of  the 
county  from  all  orders  of  the  board  inflicting  such  punishment,  which  ap- 
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peals  shall  be  governed  by  the  laws  providing  for  appeals  in  criminal  cases 
from  justices  of  the  peace,  so  far  as  applicable.  Nothing,  however,  in  this 
section  shall  be  taken  or  construed  to  authorize  the  board  to  assess  any  prop- 
erty at  more  or  less  than  its  true  cash  value  as  the  same  is  defined  in  sec- 
tion 53  of  this  act.  Where  it  appears  from  the  returns  of  the  assessors,  or 
from  the  corrections  made  in  said  return  by  the  board  that  any  property 
owner  has  bona  fide  indebtedness,  the  same  shall  be  deducted  from  the 
amount  of  his  credits  listed  in  the  county,  and  he  shall  be  assessed  only  on 
the  residue  of  his  credits,  which  residue  shall  be  fixed  by  the  board  of  review. 

8635.  Equalization  of  values  —  Duties  as  to.  §  115.  It  shall  be 
the  duty  of  such  board  at  such  meeting,  to  inquire  as  to  the  valuation  of  the 
various  classes  of  property  in  the  respective  townships  and  divisions  of  the 
county  and  to  make  such  changes,  whether  by  way  of  increase  or  decrease 
in  such  valuation  as  may  be  necessary  to  equalize  the  same  as  between  the 
townships  or  divisions  of  townships,  and  to  determine  the  rate  per  cent,  to 
be  added  or  deducted  in  order  to  make  a  just  and  equitable  equalization, 
in  the  respective  townships  and  divisions,  so  as  to  conform  throughout  the. 
county  to  a  just  and  equitable  standard,  reference  being  had  to  the  natural 
and  artificial  characteristics  and  surroundings  and  other  elements  of  value. 
Such  board  shall  also  have  power,  in  proper  cases,  to  reduce  or  increase  the 
valuation  of  any  particular  tract  or  lot.  Such  board  may  consider  lands, 
town  lots  and  city  lots  as  separate  classes,  if  necessary,  for  the  purpose  o\ 
equalization,  and  determine  a  per  cent,  of  addition  or  reduction  for  such 
or  any  of  said  classes  within  the  respective  townships,  as  between  the  sev- 
eral townships  or  other  divisions.  The  board  shall  have  no  power  to  re- 
duce the  aggregate  valuation  of  all  the  townships  below  the  true  cash  value, 
nor  increase  the  same  beyond  the  amount  actually  necessary  for  a  proper 
and  just  equalization.  If  the  board  shall  find  the  aggregate  assessment  is 
too  high  or  too  low  or  is  generally  unequal  as  to  render  it  impracticable  to 
equalize  the  same,  it  may  set  aside  the  assessment  of  the  whole  county,  or 
of  any  township  or  townships  therein  and  order  a  new  assessment,  with  in- 
structions to  the  assessors  to  increase  or  diminish  the  aggregate  assessment 
of  their  respective  townships  in  such  amount  as  the  board  may  deem  right 
and  just  and  consistent  with  law.  The  duration  of  the  session  of  the  board 
of  review  shall  not  exceed  eighteen  days. 

8636.  Record  of  proceedings.  §116.  The  county  auditor  shall  keep 
a  full  and  accurate  minutes  of  the  proceedings  of  the  board  of  review. 

8637.  State  board  of  tax  commissioners,  how  made  up.  §  117. 
Immediately  upon  the  taking  effect  of  this  act,  the  governor  shall  appoint 
two  skilled  and  competent  persons,  not  more  than  one  of  whom  shall  be  of 
the  same  political  party,  who,  together  with  the  secretary  of  state,  auditor 
of  state  and  governor,  the  last  three  of  whom  shall  ex  officio  be  members, 
and  the  governor  chairman  thereof,  shall  constitute  and  be  a  board  to  be 
denominated  the  state  board  of  tax  commissioners,  who  shall  perform  the 
duties  and  have  the  powers  hereinafter  specified. 

8638.  Board  —  Bond  —  Oath.  §118.  The  governor  shall  commission 
the  commissioners  so  appointed  as  aforesaid,  and  before  entering  upon  the 
discharge  of  their  official  duties  they  shall  each  execute  a  bond  payable  to 
the  state  of  Indiana,  in  the  penal  sum  of  $10,000  (ten  thousand  dollars), 
with  sureties  to  the  approval  of  the  governor,  for  the  faithful  discharge  of 
their  official  duties,  and  they  shall  each  take  and  subscribe  an  oath  of  office, 
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as  hereinafter  set  out,  which  oath  shall  be  indorsed  upon  their  official  bond, 
which  bond  and  oath,  when  so  executed,  shall  be  filed  in  the  office  of  the 
secretary  of  state. 

8639.  Term  of  office.  §  119.  The  members  of  the  first  board  shall 
hold  their  offices,  one  for  two  years  and  one  for  four  years,  the  said  mem- 
bers to  determine  by  lot,  after  they  are  chosen,  in  any  manner  they  may 
agree  upon,  which  one  shall  hold  his  office  for  two  years  and  which  one 
for  four  years,  respectively.  And  thereafter  persons  so  chosen  as  members 
of  such  board  shall  hold  their  office  for  a  term  of  four  years. 

8640.  State  board  —  Duties.  §  120.  It  shall  be  the  duty  of  the  state 
board  of  tax  commissioners  : 

First.  To  prescribe  all  forms  of  books  and  blanks  used  in  the  assessment 
and  collection  of  taxes,  and  to  change  such  forms  when  prescribed  by  law, 
in  case  any  such  change  shall  be  necessary. 

Second*  To  construe  the  tax  and  revenue  laws  of  the  state  and  instruct 
them  in  relation  to  their  duties  with  reference  to  taxation  and  Assessments, 
whenever  requested  so  to  do  by  any  officer  acting  under  any  such  laws,  or 
by  any  other  person  interested  therein. 

Third.  To  see  that  all  assessments  of  property  in  this  state  are  made  ac- 
cording to  law.  * 

Fourth.  Especially  to  see  that  all  the  railroads  and  other  corporations  of 
the  state  are  assessed  and  taxed  as  provided  by  law. 

Fifth.  To  see  that  all  taxes  due  the  state  are  collected. 

Sixth.  To  enforce  penalties  prescribed  by  any  revenue  law  of  the  state 
for  disobedience  of  its  provisions. 

Seventh.  To  determine,  whenever  necessary,  the  amount  required  to  be 
levied  upon  property  in  the  several  counties  to  cover  any  deficiency  in  the 
state  revenue,  not  otherwise  provided  for. 

Eighth.  To  examine  all  books,  papers  and  accounts,  and  to  interrogate 
under  oath,  or  otherwise,  all  persons  necessary  to  enable  the  board  to  ac- 
quire and  obtain  all  information  that  could  in  any  manner  aid  it  in  secur- 
ing a  compliance  with  the  tax  and  revenue  laws  of  the  state  by  all  persons 
or  corporations  liable  to  taxation,  or  to  pay  any  license  fee  under  any  law 
in  force  in  this  state. 

Ninth.  To  make  such  rules  and  regulations  as  the  board  shall  deem 
proper  to  effectually  carry  out  the  purposes  for  which  the  board  is  consti- 
tuted, and  to  make  all  necessary  rules  and  regulations  not  inconsistent  with 
law,  as  the  board  may  deem  necessary  with  respect  to  its  own  meetings  and 
procedure. 

Tenth.  To  report  to  the  general  assembly,  at  each  session,  the  whole 
amount  of  revenue  collected  in  the  state  for  all  purposes,  classifying  as  to 
state,  county,  township  and  municipal  purposes,  with  the  sources  thereof, 
the  amount  lost  and  the  causes  of  the  loss,  the  proceedings  of  the  board, 
and  such  other  matters  of  information,  concerning  the  public  revenues,  as 
they  may  deem  of  public  interest. 

Eleventh.  To  make  diligent  investigation  and  inquiry  concerning  the 
revenue  laws  and  systems  of  other  states  and  countries,  so  far  as  the  same 
are  made  known  by  published  reports,  or  statistics,  or  can  be  ascertained 
by  correspondence  with  officers  thereof,  and  with  the  aid  of  information 
thus  obtained,  together  with  experience  and  observation  of  our  own  laws, 
to  recommend  to  the  general  assembly  at  each  session  thereof,  such  amend- 
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ments,  changes  or  modifications  of  our  revenue  laws  as  seem  proper  or  neces- 
sary to  remedy  injustice  or  irregularity  in  taxation,  or  to  facilitate  the  as- 
sessment and  collection  of  public  revenues. 

Twelfth.  To  see  that  each  county  in  the  state  be  visited  by  at  least  one 
member  of  the  board,  as  often  as  once  each  year,  to  the  end  that  complaints 
concerning  the  law  may  be  heard,  and  that  information  concerning  its  work- 
ings may  be  collected.  That  all  revenue  officers  comply  with  the  law,  and 
all  violations  thereof  be  punished,  and  that  all  proper  suggestions  as  to 
amendments  and  changes  may  be  made. 

8641.  Quorum — Record.  §121.  A  record  of  the  proceedings  of  such 
board  shall  be  kept  at  the  capital,  open  to  the  inspection  of  the  public  A 
majority  of  such  board  shall  constitute  a  quorum  to  do  business. 

0642.  Compensation.  §  122.  The  members  of  said  board,  except  the 
secretary,  auditor  and  governor,  shall  each  receive  as  compensation  for  his 
services  the  sum  of  twenty  hundred  dollars  a  year,  payable  quarterly  out  of 
appropriations  to  be  made  for  that  purpose.  They  shall  also  receive  travel- 
ing expenses,  actually  paid,  necessary  to  the  performance  of  the  duties  of 
the  office,  which  expenses  shall  be  itemized  by  the  person  incurring  the 
same,  and  when  the  account  of  the  same  is  approved  by  the  governor,  it 
shall  be  paid,  not  exceeding  six  hundred  dollars  per  annum  each,  and  not 
otherwise. 

8643.  Powers  —  Administer  oath  —  Investigation.  §  123.  The 
said  board,  or  any  member  thereof,  shall  have  power  to  subpoena  and  ex- 
amine witnesses,  to  administer  oaths,  and  shall  have  access  to  and  the  power 
to  order  the  production  of  any  books  or  papers  in  the  hands  of  any  person, 
company  or  corporation  whenever  necessary  in  the  prosecution  of  any  in- 
quiries necessary  or  proper  in  their  official  capacity. 

8644.  Refusal  to  testify  etc.  §  124.  Any  person  who  shall  disobey 
any  subpoena,  or  subpoena  duces  tecum  of  said  board  or  any  member  thereof, 
or  refuse  to  testify,  when  requested  so  to  do  by  said  board  or  any  member 
thereof,  shall  be  deemed  guilty  of  a  misdemeanor  and,  upon  conviction 
thereof,  shall  be  fined  in  any  sum  not  less  than  $50,  nor  more  than  $1,000 
for  each  offense. 

8645.  Board  of  review  — Appeal  from.  §  125.  Appeals  shall  lie 
from  the  decision  of  any  county  board  of  review  to  the  state  board  of  tax 
commissioners,  which  shall  hear  and  determine  the  same,  in  such  manner 
as  it  may  by  its  rules  prescribe,  and  certify  its  decision,  which  shall  be 
final,  to  the  proper  county  auditor  :  Provided^  that  all  such  appeals  shall 
be  allowed  within  such  time  and  under  such  restrictions  as  may  be  pre- 
scribed by  the  state  board  of  tax  commissioners ;  but  the  pendency  of  such 
appeals  shall  not  operate  to  stay  the  collection  of  any  tax,  except  by  special 
order  of  the  board  and  upon  such  conditions  as  it  may  prescribe. 

8646.  Duties— How  performed.  §  126.  The  duties  imposed  by  this^ct, 
as  specifically  set  out  in  section  120,  so  far  as  the  same  can  be  consistently 
done,  shall  be  done  and  performed  by  the  two  members  of  the  board  spec- 
ially chosen  to  act  as  such,  and  the  governor,  auditor  and  secretary  of  state 
shall  only  be  required  to  sit  with  the  board  and  take  part^n  its  proceedings 
when  performing  the  duties  heretofore  devolving  upon  the  state  board  of 
equalization,  and  at  such  other  times  and  under  such  other  circumstances 
as  may  be  rendered  necessary  in  order  to  effectually  carry  out  the  purposes 
of  this  act. 
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8647.  Vacancy  on  board.  §  127.  In  case  a  vacancy  shall  occur  by 
reason  of  the  death,  resignation,  or  removal  of  either  of  the  commissioners 
specially  chosen  to  act  as  such,  the  governor  shall  appoint  a  successor  to 
fill  out  the  unexpired  term  of  the  officer  whose  office  is  thus  made  vacant. 
And,  in  such  appointment  the  governor  shall  appoint  a  person  from  the 
same  political  party  as  the  officer  whose  office  is  thus  made  vacant. 

8645.  Offices  —  Appurtenances.  §  128.  It  shall  be  the  duty  of  the 
custodian  of  public  buildings  and  property  to  furnish  a  suitable  room  in 
the  capitol  building,  and  the  auditor  of  state  shall  provide  all  such  printing 
and  stationery,  as  may  be  necessary  for  the  transaction  of  the  business  of 
said  board. 

8649.  Equalization,  annual.  §  129.  The  state  board  of  tax  com- 
missioners shall,  annually,  convene  in  the  office  of  the  auditor  of  state,  on 
the  first  Monday  of  August  each  year,  for  the  purpose  of  assessing  railroad 
property  and  equalizing  the  assessment  of  real  estate  as  provided  in  this 
act.  Said  board  shall  organize  with  the  governor  as  chairman,  and  the 
deputy  auditor  of  state,  or  one  of  the  clerks  in  the  office  of  the  auditor  of 
state,  shall  act  as  secretary.  The  state  board  of  tax  commissioners  is 
hereby  given  all  the  powers  given  to  county  boards  of  review.  They  shall 
not  be  bound  by  any  reports  or  estimates  of  value  of  railroad  property,  real 
•estate  or  other  property,  as  returned  to  the  county  auditors  or  to  the  audi- 
tor of  state,  but  shall  appraise  and  assess  all  property  at  its  true  cash  value, 
as  defined  by  this  act,  according  to  their  best  knowledge  and  judgment,  and 
so  as  to  equalize  the  assessment  of  property  throughout  the  state;  they  shall 
have  the  power  to  send  for  persons,  books  and  papers,  to  examine  records, 
hear  and  question  witnesses,  to  punish  for  contempt  any  one  who  refuses  to 
appear  and  answer  questions,  by  fine  not  exceeding  one  thousand  dollars 
and  by  imprisonment  in  the  county  jail  of  any  county  not  exceeding  thirty 
days,  or  by  both.  Appeals  shall  lie  to  the  criminal  court  of  Marion  county 
from  all  orders  of  the  board  inflicting  such  punishment,  which  appeals  shall 
be  governed  by  the  laws  providing  for  appeals  in  criminal  cases  from  jus- 
tices of  the  peace,  so  far  as  applicable.  The  sheriffs  of  the  several  counties 
of  the  state  shall  serve  all  process  and  execute  all  orders  of  the  board.  Any 
member  of  the  board  may  administer  any  oath.  All  necessary  costs  and 
expenses  of  said  board  shall  be  paid  out  of  the  state  treasury  on  warrants  of 
the  auditor  on  being  duly  certified. 

8650.  Equalization  board  —  Oath.  §130.  The  several  persons  con- 
stituting the  board,  as  herein  provided,  before  entering  upon  the  discharge 
of  their  duties  as  members  of  said  board,  shall  each  take  and  subscribe  an 
oath  for  the  faithful  and  impartial  discharge  of  their  duties  as  members  of 
such  board,  which  oath,  together  with  the  oath  of  the  secretary,  shall  be 
filed  and  preserved  with  the  proceedings  of  the  board.  Which  oath  shall 
be  in  the  form  following,  to  wit : 

State  of  Indiana,  ) 

Marion  County,      ) 

I, ,  do  solemnly  swear  that  I  will  support  the  constitution 

of  the  United  States  and  the  constitution  of  the  state  of  Indiana;  that  I 
will  faithfully  and  impartially  discharge  my  duties  as  a  member  of  the  state 
board  of  tax  commissioners,  that  I  will,  according  to  my  best  knowledge  and 
judgment,  assess  and  equalize  the  property  of  the  several  counties  of  this 
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state,  and  that  I  will  in  no  case  assess  any  property  at  more  or  less  than 
its  true  cash  value,  as  the  same  is  defined  in  section  53  of  the  act  concern- 
ing taxation,  so  help  me  God. 


Subscribed  and  sworn  to  this  ■ day  of ,  189 — . 


8651.  Secretary's  oath.  §  131.  The  secretary  shall  take  and  sub- 
scribe an  oath  for  the  faithful  performance  of  his  duties  as  said  secretary, 
and  shall  keep  a  record  of  the  proceedings  of  the  board,  which  shall  be 
certified  by  the  chairman  and  secretary  and  filed  in  the  office  of  the  audi- 
tor of  state. 

8652.  Quorum—  Adjournment  §  132.  Any  three  members  of  said 
board  shall  constitute  a  quorum  for  the  transaction  of  business,  and  the 
board  may  adjourn  from  time  to  time  until  the  business  before  it  is  finally 
disposed  of,  but  the  duration  of  their  sessions  shall  not  exceed  forty  days. 

8653.  Duties.  §  133.  It  shall  be  the  duty  of  said  board  to  examine 
the  abstracts  of  all  the  real  property  assessed  for  taxation  in  the  several 
counties  of  this  state,  as  returned  to  the  auditor  of  state,  and  shall  equalize 
the  assessments  as  hereinafter  provided ;  but,  said  board  shall  not  reduce 
the  aggregate  assessed  valuation  in  the  state,  neither  shall  it  increase  said 
aggregate  valuation  beyond  the  true  cash  value,  as  defined  in  this  act. 

§654.  Assessment  books  of  counties  —Abstracts.  §  134.  For 
the  purpose  of  properly  equalizing  the  valuations  of  real  property,  and  rail- 
road property  within  the  state,  it  shall  be  the  duty  of  county  auditors,  on 
or  before  the  20th  day  of  July  of  each  year,  upon  the  receipt  of  the  assess- 
ment books,  to  make  out  and  transmit  to  the  auditor  of  state  an  abstract 
of  the  assessment  of  property,  showing  the  number,  value  and  average  value 
of  each  class  or  kind  of  enumerated  property  as  shown  by  the  assessment, 
the  value  of  each  item  of  unenumerated  property,  and  total  value  of  per- 
sonal property  ;  the  value  of  all  land  in  each  civil  township,  without  im- 
provements [the  value  of  all  improvements]  thereon,  and  the  value  of  such 
land  with  improvements,  and  in  like  order  all  city  or  town  in-lots  and  out- 
lots,  showing  the  value  of  such  lots  without  improvements,  the  value  of  im- 
provements and  the  value  of  such  lots  with  improvements,  the  length  of  the 
main  track  or  tracks,  the  length  of  the  side  track  or  tracks,  the  number  or 
descriptions,  the  value  and  average  values  of  each  separate  item  of  railroad 
property.  Such  abstract  shall  be  arranged  in  such  manner  as  to  show  by 
civil  townships  the  number  of  acres,  value  and  average  value  of  improved 
lands,  and  in  like  manner  the  number  of  acres,  value  and  average  value  of 
unimproved  lands,  total  number  of  acres,  total  value  and  average  value  per 
acre  of  all  lands,  the  number  and  value  and  average  value  of  improved  town 
or  city  lots;  the  number,  value  and  average  value  of  unimproved  town  or 
city  lots;  the  total  number  of  lots,  total  value  and  average  value  of  ail  lots, 
and  the  total  value  of  all  property,  real  and  personal.  Said  abstract  shall 
be  made  out  on  the  blanks,  which  it  shall  be  the  duty  of  the  auditor  of  state 
to  furnish  the  county  auditor  for  that  purpose.  The  value  to  be  given  in 
said  abstract  shall  be  the  assessed  valuation,  except  in  the  case  of  railroad 
property,  denominated  railroad  track  and  rolling  stock,  the  value  of  which 
shall  be  given  as  returned  by  the  railroad  company  to  the  county  auditors* 
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The  county  auditor  shall,  at  the  same  time  and  accompanying  said  abstract, 
furnish  a  detailed  statement  of  the  railroad  property  denominated  railroad 
track  and  rolling  stock,  reported  by  each  road  located  in  or  through  their 
counties.  If  there  are  any  roads  so  located  that  have  not  made  their  report, 
as  required  by  this  act,  the  county  auditors  shall  report  the  facts,  giving  the 
name  of  such  railroad,  and  in  case  of  the  failure  on  the  part  of  any  county 
auditor  to  furnish  the  proper  returns  of  the  assessment  of  his  county  to  the 
auditor  of  state  prior  to  or  during  the  meeting  of  the  state  board  of  tax 
commissioners  in  each  year,  said  board  may  by  order  authorize  the  auditor 
of  state  to  equalize  the  assessment  of  such  county  when  full  returns  have 
been  received  by  him. 

8655.  Classification  of  property  —  Consideration  by.  §  135. 
Said  board,  in  equalizing  the  valuation  of  property  as  listed  and  assessed  in 
the  different  counties,  shall  consider  the  following  classes  of  property  sep- 
arately, viz.:  Railroad  property,  lands  and  town  and  city  lots,  and  upon 
such  consideration  determine  such  rates  of  addition  to  or  deduction  from 
the  listed  or  assessed  valuation  of  each  of  said  classes  of  property  in  each 
county,  or  to  or  from  the  aggregate  assessed  value  of  each  of  said  classes  in 
the  state,  as  may  be  deemed  by  the  board  to  be  equitable  and  just  —  such 
rates  being  in  all  cases  even,  and  not  fractional,  and  such  rates  as  finally 
determined  by  said  board  shall  not  be  combined. 

•  8656.  Counties,  mode  of  equalizing.  §  136.  Counties  shall  be  equal- 
ized by  adding  to  the  aggregate  value  of  the  lands,  town  and  city  lots,  in 
every  county  in  which  said  board  may  believe  the  valuation  to  be  too  low, 
such  rate  per  centum  as  will  raise  the  same  to  its  proper  proportionate 
value,  and  by  deducting  from  the  aggregate  assessed  value  thereof,  in  every 
county  in  which  said  board  may  believe  the  valuation  to  be  too  high,  such 
per  centum  as  will  reduce  the  same  to  its  proper  value  as  defined  in  this 
act. 

8657.  Railroad  property,  how  assessed.  §137.  Said  board  shall 
also  assess  the  railroad  property,  denominated  in  this  act  as  "  railroad 
track "  and  "  rolling  stock,"  at  its  true  cash  value,  and  said  board  is 
hereby  given  the  power  and  authority,  by  committee  or  otherwise,  to  ex- 
amine persons  or  papers.  The  amounts  so  determined  and  assessed  shall 
be  certified  by  the  auditor  of  state  to  the  county  auditors  of  the  proper 
counties.  The  county  auditor  shall,  in  like  manner,  distribute  the  value 
so  certified  to  him  by  the  auditor  of  state  to  the  several  townships,  cities 
and  towns  in  his  county,  entitled  to  a  proportionate  value  of  such  railroad 
track  and  rolling  stock ;  and  said  auditor  shall  compute  and  extend  taxes 
against  such  value  the  same  as  against  other  property  in  such  townships,, 
cities  and  towns. 

8658.  Results,  tabulation  of—  Consideration  by.  §  138.  When 
said  board  shall  have  separately  considered  the  several  classes  of  property, 
as  hereinbefore  required,  the  result  shall  be  combined  into  one  table  and 
the  same  shall  be  examined,  compared  and  perfected  in  such  manner  as 
said  board  shall  deem  best  to  accomplish  a  just  equalization  of  assessment 
throughout  the  state,  preserving,  however,  the  principle  of  separate  rates, 
for  each  class  of  property. 

8659.  Rates,  certificates  Of.  §  139.  When  said  board  shall  have 
completed  its  assessments  and  its  equalization  of  assessments,  for  any 
year,  it  shall  certify  to  the  auditor  of  state  the  rates  finally  determined 
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by  said  board  to  be  added  or  deducted  from  the  listed  or  assessed  valua- 
tion of  each  class  of  property  in  the  several  counties  and,  also,  the  amounts 
assessed  by  said  board,  and  it  shall  be  the  duty  of  said  auditor,  under  his 
seal  of  office,  to  report  the  action  of  the  board  to  the  several  county  audi- 
tors immediately  after  the  adjournment  of  said  board. 

8660.  Rates,  extension  on  tax  books.    §  140.  All  rates  for  taxe 
provided  for  by  law  shall  be  computed  and  extended  by  each  county  audi- 
tor on  the  assessor's  valuation  of  property,  as  equalized  by  the  county 
board  of  review  and  state  board  of  tax  commissioners,  except  as  otherwise 
provided  by  law. 

8661.  Proceedings  of  board  —  Publication.  §  141.  A  report  of  all 
the  proceedings  of  said  state  board  of  tax  commissioners  shall  be  published 
annually,  in  pamphlet  form,  and  three  thousand  copies  thereof  printed,  of 
which  number  the  auditor  of  state  shall  retain  two  hundred  copies  and  the 
remainder  shall  be  distributed  by  him  to  the  several  counties  in  the  pro- 
portion usual  in  similar  cases. 

8662.  Omitted  property — Assessment  of — Notice  to  person 
taxable.  §  142.  Whenever  the  county  auditor  shall  discover  or  receive 
credible  information,  or  if  he  shall  have  reason  to  believe  that  any  real  or 
personal  property  has,  from  any  cause,  been  omitted  in  whole  or  in  part,  in 
the  assessment  of  any  year  or  number  of  years,  from  the  assessment  book 
or  from  the  tax  duplicate,  he  shall  proceed  to  correct  the  tax  duplicate, 
and  add  such  property  thereto,  with  the  proper  valuation,  and  charge  such 
property  and  the  owner  thereof  with  the  proper  amount  of  taxes  thereon 
to  enable  him  to  do  which,  he  is  invested  with  all  the  powers  of  assesso; 
under  this  act.  But,  before  making  such  correction  or  addition,  if  the  pen- 
son  claiming  to  own  such  property,  or  occupying  it  or  in  possession  thereof- 
resides  in  the  county  and  is  not  present,  he  shall  give  such  person  notice, 
in  writing,  of  his  intention  to  add  such  property  to  the  tax  duplicate,  de-, 
scribing  it  in  general  terms  and  requiring  such  person  to  appear  before 
him  at  his  office  at  a  specified  time,  within  five  days  after  giving  such 
notice,  and  to  show  cause,  if  any,  why  such  property  should  not  be  added 
to  the  tax  duplicate;  and  if  the  party  so  notified  does  not  appear,  or  if 
he  appears  and  fails  to  show  any  good  and  sufficient  cause  why  such 
assessment  shall  not  be  made,  the  same  shall  be  made,  and  the  county 
auditor  shall,  in  all  cases,  file  in  his  office  a  statement  of  the  facts  or  evi- 
dence on  which  he  made  such  correction ;  but,  he  shall  in  no  case  reduce 
the  amount  returned  by  the  assessor,  without  the  written  consent  of  the 
auditor  of  state,  given  on  the  statement  of  facts  submitted  by  the  county 
auditor. 

8663.  Tax  duplicate,  making  of  —  Contents.  §  143.  The  auditor 
of  each  county  shall,  between  the  first  Monday  in  July  and  the  last  day  of 
December,  make  out  a  duplicate  list  of  taxes  assessed  in  said  county,  ac- 
cording to  the  forms  which  shall  be  furnished  by  the  auditor  of  state,  and, 
in  so  doing,  he  shall  enter  in  separate  columns : 

First  All  lands  in  each  civil  township,  with  the  names  of  the  owners  in 
alphabetical  order,  the  value  of  the  land  without  improvements  and,  oppo- 
site to  this,  value  of  improvements  thereon. 

Secondly*  In  like  order  he  shall  enter  all  city  and  town  in-lots  and  out- 
lots  situated  in  such  township,  with  the  improvements  thereon. 
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Thirdly.  In  its  place,  all  corporation  stock,  except  stocks  in  banks,  which 
shall  be  assessed  and  taxed  in  the  town  or  city  where  the  bank  is  located, 
as  in  this  act  elsewhere  provided. 

Fourthly.  All  other  personal  property  subject  to  taxation  and  which 
shall  be  charged,  together  with  thepoll  tax,  in  the  civil  township  where 
the  owner  resides;  but,  when  personal  property  is  required  to  be  listed  in  a 
township  different  from  that  of  the  owner's  residence  it  shall  be  taxed  in 
the  township  where  listed. 

Fifthly.  He  shall  number  each  original  township  in  regular  progression 
as  the  same  shall  stand  entered  on  his  duplicate,  and  the  same  township 
shall  retain  the  same  number  from  year  to  year;  and 

Sixthly.  He  shall  number  each  name  in  each  township  in  regular  progres- 
sion. The  county  auditor,  in  making  out  such  duplicate,  shall  be  careful 
to  enter  thereon  all  the  lands  previously  entered  for  taxation,  with  the  valu- 
ation thereof,  as  heretofore  assessed,  and  all  such  lands  as,  by  mistake  or 
neglect  or  for  any  other  cause,  shall  have  been  omitted  to  be  entered;  also, 
all  such  lands  as  shall  be  found  to  have  become  subject  to  taxation  since 
the  last  assessment,  with  such  valuation  as  shall  be  affixed  thereto  by  the 
assessor;  and  he  shall  enter  all  personal  property  according  to  the  list  of 
the  last  assessment  made  in  conformity  to  this  act,  giving  a  pertinent  de- 
scription of  all  property  thus  entered  on  his  duplicate,  and  duly  enter  all 
transfers  of  land  made  since  the  last  assessment,  and  carry  into  effect  all 
alterations  which  shall  be  made  in  the  assessor's  list  by  the  board  of 
review. 

8664.  Taxes,  how  estimated.  §  144.  The  county  auditor  shall  esti- 
mate in  dollars  and  cents,  rejecting  fractions  of  a  cent,  and  set  down  on  such 
duplicate  in  one  column  the  state,  county,  school,  township,  road  and  all 
other  taxes  chargeable  on  the  valuation  of  property  contained  in  such  du- 
plicate, including  also  the  poll  tax,  for  state,  county  and  all  other  purposes, 
and  he  shall  set  down  in  a  separate  column  the  amount  of  taxes  on  all  prop- 
erty returned  delinquent,  specifying  the  years  and  the  amount  remaining 
unpaid,  with  the  proper  penalty  on  the  same  added,  and  shall  carry  out  the 
aggregate  amount  in  a  column  of  totals. 

8665.  Instalments,  how  estimated.  §  145.  He  shall  set  down  the 
amount  of  taxes  charged  against  each  tax  payer  in  two  separate  columns; 
the  first  instalment,  embracing  all  road  taxes,  and  one-half  of  all  other 
taxes,  shall  be  placed  in  the  first  column;  and  the  second  instalment,  em- 
bracing the  other  half,  shall  be  placed  in  the  second  column,  with  a  suffi- 
cient blank  space  at  the  right  of  each  column  to  write  in  ink  the  word  "  paid," 
and  when  payment  of  either  half  of  such  taxes  shall  be  made,  the  treasurer 
shall  write  in  a  blank  space  opposite  the  word  "  paid,"  and  shall  execute  a 
receipt  therefor  in  the  usual  form  now  used,  except  that  it  shall  state  which 
instalment  the  payment  is  entitled  to  apply  to,  and,  if  for  the  last  instal- 
ment, shall  state  upon  its  face,  "  in  full." 

8666.  Tax  apportionment.  §  146.  He  shall  add  on  each  page  of 
such  duplicate  the  several  columns  containing  the  valuation  of  real  and 
personal  estate,  taxes,  charges,  and  the  number  of  acres,  carrying  the  same 
forward  from  page  to  page  to  the  close  of  each  township,  and  at  the  end 
of  the  duplicate  he  shall  recapitulate  the  several  townships  and  apportion 
the  amount  of  taxes  levied  on  the  property  in  each  township,  and  set  down 
in  separate  columns  the  amount  of  state,  county,  school,  township,  road 
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and  all  other  taxes  levied,  and  add  the  aggregates  of  the  above  for  the 
whole  county. 

8667.  Duplicate  — Errors,  correction  of.  §  147.  He  shall,  from 
time  to  time,  correct  all  errors  which  he  may  discover  in  his  duplicate,  either 
in  the  name  of  the  person  charged  with  taxes,  the  description  of  the  prop- 
erty, or  the  amount  of  the  tax  charged,  and  shall  add,  from  time  to  time, 
any  corrections  or  additional  assessments  made  on  the  assessor's  books  by 
the  county  assessor,  and  when  such  correction  is  made  after  the  duplicate 
shall  have  been  delivered  to  the  treasurer  for  collection,  the  auditor  shall 
give  a  certificate  of  such  correction  to  the  treasurer,  who  shall  make  the 
like  correction  on  his  duplicate,  and  keep  such  certificate  as  his  voucher 
on  settlement  with  the  auditor. 

8668.  Duplicate  to  treasurer — Abstract.  §  148.  He  shall  cause 
a  copy  of  such  duplicate  to  be  delivered  to  the  treasurer  of  his  county,  on 
or  before  the  last  day  of  December  in  each  year,  and  he  shall  also  make 
out  and  cause  to  be  transmitted  to  the  auditor  of  state,  on  of  before  the 
first  day  of  January  in  each  year,  a  complete  abstract  of  all  the  property 
listed  in  each  township,  the  valuation  thereof,  the  number  of  polls,  the 
amount  of  each  kind  of  tax,  and  the  aggregate  thereof  in  the  county,  and 
certify  the  same,  as  also  the  rate  of  each  kind  of  tax  assessed. 

8669.  Transfer  of  lands — Record  of — Indorsement  of  deed. 
§  149.  The  county  auditor  shall  keep  a  transfer  book,  arranged  by  town- 
ships, cities  and  towns,  in  which  he  shall  enter  a  description,  for  the  pur- 
pose of  taxation,  of  all  lands  that  have  been  conveyed  by  deed  or  partition 
with  the  date  of  the  conveyance  and  names  of  the  parties,  and  he  shall  in- 
dorse on  such  deed  or  instrument  of  conveyance  the  words,  "  duly  entered 
for  taxation,"  or  that  it  is  "  not  taxable,"  or  "  has  already  been  listed  for 
taxation,"  and  for  every  such  transfer  he  shall  receive  from  the  party  re- 
cording such  instrument  b,  fee  of  ten  cents  for  each  parcel  of  ground  or 
lot  so  transferred.  He  shall  take  care  that  all  descriptions  for  the  purpose 
of  taxation  are  correct,  and  that  the  owners'  names  are  properly  tran- 
scribed. Where  the  property  is  already  in  the  name  of  the  right  owner, 
and  needs  no  transfer,  he  shall  not  receive  the  fee  of  ten  cents. 

8670.  Notice  to  tax  payers,  for  collection.  §  150.  As  soon  as 
the  county  treasurer  receives  such  duplicate,  he  shall  forthwith  cause  no- 
tices to  be  posted  up  at  the  court  house  door  and,  also,  cause  the  same  to 
be  published  in  one  weekly  newspaper  having  general  circulation  in  his 
county,  if  any  there  be,  for  three  weeks  successively,  stating  in  such  no- 
tice, the  amount  of  tax  charged  for  state,  county,  school,  road  or  other 
purposes,  on  each  one  hundred  dollars  valuation  of  the  taxable  property, 
also  the  tax  on  each  poll  for  state,  county,  or  other  purposes. 

8671.  Treasurer's  attendance  to  receive.  §  151.  Such  treasurer 
shall  attend  at  his  office  at  the  seat  of  justice,  in  person  or  by  deputy,  for 
the  purpose  of  collecting  the,  taxes  charged  on  said  duplicate,  until  the 
third  Monday  of  April  next  thereafter. 

8672.  Payment,  when— Instalments— Delinquencies.  §  152. 
Any  person  or  tax  payer  charged  with  taxes  on  the  tax  duplicate  in  the 
hands  of  a  county  treasurer  may  pay  the  full  amount  of  such  taxes  on  or 
before  the  third  Monday  in  April,  or  may,  at  his  option,  pay  the  first  in- 
stalment on  or  before  such  third  Monday,  and  the  remaining  instalments 
on  or  before  the  first  Monday  of  November  following:  -  Provided,  how- 
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ever,  that  all  road  taxes  charged  shall  be  included  in  the  first  instal- 
ment: And,  provided  further,  that  in  all  cases  where  the  first  instalment 
shall  not  be  paid  on  or  before  the  third  Monday  in  April,  the  whole  amount 
unpaid  shall  become  due  and  be  returned  delinquent,  and  collected  as 
provided  by  law,  and  there  shall  be  a  penalty  added  of  ten  per  cent  upon 
the  amount  of  any  instalment  not  paid  when  due,  which  the  persons  or 
property  assessed  shall  pay,  together  with  cost  of  collection,  and,  if  such 
taxes  remain  delinquent  at  the  succeeding  first  Monday  in  November, 
there  shall  be  a  penalty  of  six  per  centum  added  to  all  such  taxes  that 
become  delinquent  at  the  preceding  April  and  November  settlements,  and 
a  penalty  of  ten  per  centum  only  shall  be  added  to  the  current  delinquency 
occurring  on  the  first  Monday  in  November. 

8673.  Delinquent  list  —  Levy— Sale,  §  153.  After  the  third 
Monday  of  April  the  treasurer  shall  cause  a  list  to  be  made  of  the  delin- 
quents, with  the  amount  due  from  each,  and  with  a  separate  column  headed 
44  return,"  which  list  shall  be  certified  to  be  correct  by  the  county  auditor, 
and  shall  then  proceed  with  such  list,  which,  when  so  certified,  shall  be 
sufficient  authority,  and  have  the  same  force  and  effect  as  an  execution,  to 
call,  either  in  person  or  by  deputy,  upon  every  person  named  in  the  dupli- 
cate who  is  delinquent,  and  who  resides  in  the  county,  and  he  shall  make  a 
demand  for  the  amount  of  such  delinquent  taxes  and  the  penalty  thereon 
of  each  resident  delinquent,  and  if  the  taxes  and  penalty  are  not  paid  on 
such  demand  he  shall  proceed  immediately  to  levy  upon  sufficient  personal 
property  of  such  delinquent  to  pay  such  taxes,  penalty  and  the  costs  of  sale, 
and  to  sell  the  same  in  the  manner  and  at  the  place  hereinafter  provided. 
In  case  such  delinquent  tax  and  penalty  is  paid  upon  demand,  such  treas- 
urer shall  charge  and  receive  from  such  delinquent,  in  addition  to  the  taxes 
and  penalty,  the  sum  of  twenty-five  cents,  and  where  a  levy  is  made  he  shall 
charge  and  receive,  in  addition  to  his  other  costs,  the  sum  of  fifty  cents  for 
such  demand.  When  he  can  find  no  personal  property  of  such  delinquent 
within  the  county  upon  which  to  levy,  after  diligent  search  therefor,  he  shall 
make,  opposite  the  name  of  said  person  on  said  list  in  the  column  marked 
44  return,"  a  special  return,  setting  forth  the  fact  that  he  had  made  diligent 
search  in  the  county  for  personal  property  of  such  delinquent,  and  was  un- 
able to  find  any  upon  which  to  levy  for  the  payment  of  the  taxes  due  thereon, 
which  return  shall  be  prima  facie  evidence  of  the  facts  therein  recited;  and 
the  treasurer  shalf,  if  he  have  reason  to  believe  that  such  delinquent  have 
money,  effects,  or  other  property  in  his  possession  or  on  deposit  that  can  be 
reached  by  any  remedy  known  to  the  law,  make  known  such  facts  to  the 
prosecuting  attorney  who  shall  cause  such  proceedings  to  be  brought  as  will 
secure  the  payment  of  such  delinquency  and  for  his  services  in  so  doing 
shall  receive  ten  per  cent,  of  such  money  so  collected  and  a  docket  fee  of 
ten  dollars  to  be  taxed  as  costs  in  such  action  and  paid  out  of  moneys  so 
collected. 

8674.  Treasurer  not  credited  with  uncollected  delinquencies. 
§  154.  County  auditors  shall  not  be  authorized  to  credit  the  treasurer  with 
any  uncollected  delinquency  for  which  he  claims  credit,  unless  such  treas- 
urer shall  show,  by  proper  returns  as  above  provided  verified  by  his  oath 
or  affirmation,  that  he  has  diligently  sought  for  and  has  been  unable  to  find 
any  personal  property  from  which  to  collect  such  taxes  or  that,  having  made 
a  levy,  he  was  enjoined  or  otherwise  prevented  from  making  sale  or  collec- 
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tion  by  a  court  of  competent  jurisdiction ;  and  in  all  cases  where  he  has 
failed  to  make  demand  upon  residents  who  are  delinquent  or  to  levy  and 
sell  when  personal  property  can  be  found  in  the  county  out  of  which  to 
make  the  tax,  he  shall  be  liable,  on  his  official  bond,  for  such  uncollected 
delinquency  and  ten  per  cent,  damages  thereon. 

8675.  Levy  on  personalty — Bond  to  release.  §  155.  When  he 
levies  upon  personal  property,  the  delinquent  may  retsfin  the  possession  of 
such  personal  property  for  sixty  days,  and  until  the  day  of  sale,  by  giving 
such  treasurer  a  joint  and  several  delivery  bond,  payable  to  the  state  of 
Indiana,  with  good  freehold  surety  to  be  approved  by  such  treasurer,  in  a 
penalty  at  least  double  the  amount  of  the  taxes  and  costs,  conditioned  that 
such  personal  property  will  be  delivered  at  the  door  of  the  court  house  of 
the  county,  or  such  other  place  as  the  treasurer  may  designate,  and  at  the 
time  named  therein  to  be  sold  by  such  treasurer  at  public  auction,  or  that 
such  obligors  will  then  and  there  pay  such  treasurer  the  amount  of  said  de- 
linquent taxes,  penalty  and  cost.  If  such  bond  be  not  given  he  shall  cause 
the  property  to  be  removed  from  the  place  the  same  is  levied  on,  and  to  be 
stored  in  some  secure  place  in  his  own  name' as  treasurer. 

8676.  Stay  bond,  form  of.  §  156.  Such  bond  may  be  substantially  in 
the  following  form,  the  names,  description,  amount  and  place  of  sale  being 
changed  to  suit  each  particular  case: 

We,  Richard  Roe  as  principal,  and  Jonathan  Jennings,  as  surety,  are 
jointly  and  severally  bound  unto  the  state  of  Indiana  in  the  penal  sum  of 
fifty  dollars,  on  the  following  condition: 

Whereas,  Peter  Clark,  as  treasurer  of  Clark  county,  has  this  day  levied 
upon  one  bay  horse  of  the  value  of  fifty  dollars,  to  satisfy  the  taxes,  pen- 
alty and  cost  for  the  year  1890,  due  from  said  Richard  Roe.  Now,  if  the 
said  Richard  Roe  shall  deliver  said  horse  to  said  Clark  at  10  o'clock  a.  m. 
of  the  20th  day  of  June,  1891,  at  the  door  of  the  court  house  in  Jefferson- 
ville,  to  be  sold  to  pay  said  taxes,  penalty  and  cost,  or  will  then  and  there 
pay  to  said  Clark  the  full  amount  of  said  taxes,  penalty  and  cost,  then  this 
bond  shall  be  void,  else  in  full  force. 

Witness  our  hands  and  seals,  May  4,  1891. 

[seal.]  Richard  Roe 

[seal.]  Jonathan  Jennings. 

Approved  by  me  May  4,  1891. 

Peter  Clark 

Treasurer  of  Clark  County, 

8677«  Sale,  notice  of.  §  157.  The  treasurer  shall  give  public  notice 
of  the  time  and  place  of  sale,  and  of  the  property  to  be  sold,  at  least  ten 
days  previous  to  the  day  of  sale,  by  advertisement  to  be  posted  up  in  at  least 
three  public  places  in  the  township  where  such  sale  shall  be  made. 

8678.  Sale,  manner  of  —  Place  —  Surplus.  §  158.  Such  sale  shall 
be  by  public  auction  at  the  court  house  door,  or  place  designated  by  the 
treasurer,  and  no  more  property  shall  be  sold  than  sufficient  to  pay  the  tax, 
cost  and  charges.  The  treasurer,  if  he  receives  no  bid  to  the  amount  of 
the  tax,  penalty  and  cost  due,  may,  in  his  discretion,  if  he  thinks  the  prop- 
erty is  ample  surety  for  the  tax,  purchase  the  same  in  behalf  of  the  state  of 
Indiana,  and  if  the  same  is  not  redeemed  within  the  period  prescribed  by 
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law,  he  shall  then  re-expose  the  same  for  sale  to  the  highest  bidder  for  cash, 
after  giving  the  same  notice  as  is  provided  hereinbefore,  and  if  there  is  any 
surplus  after  paying  this  tax,  penalty  and  cost,  said  surplus  shall  be  returned 
to  the  owner  of  said  property. 

8679.  Distraint,  at  any  time.  §  159.  Nothing  contained  in  the  pre- 
ceding section  shall  prevent  the  treasurer  from  collecting  delinquent  taxes 
at  any  time  by  levy  and  sale  of  personal  property.  Whenever  he  has  reason 
to  believe  that  any  person  charged  with  tax  is  about  to  remove  from  the 
county  without  payment  of  his  tax,  he  may  at  any  time  levy  such  tax  and 
charges  by  distraint  and  sale  of  personal  property,  and  it  is  hereby  made 
his  duty  to  levy  and  collect  all  delinquent  taxes,  whether  they  be  charged 
upon  a  current  year's  duplicate  or  otherwise,  as  well  before  as  after  his  re- 
turn and  settlement  for  a  current  year's  taxes. 

8680.  Fees,  levy  and  sale.  §  160.  For  levying  and  making  such  sale 
of  personal  property  to  pay  delinquent  taxes,  in  addition  to  the  fee  for  the 
demand  upon  the  resident  delinquent,  the  treasurer  shall  be  allowed  the 
same  fees  and  charges  as  are  allowed  by  law  to  constables  for  making  levy 
and  sale  of  personal  property  on  execution  and  expenses  for  taking  care  of 
property  levied. 

8081.  Corporate  tax  — Demand  — Collection.  §161.  The  county 
treasurer  shall  demand  payment  of  all  taxes  assessed  on  incorporated  com- 
panies, except  national  banks  and  building  and  loan  fund  associations,  from 
the  president  or  other  proper  officer  of  such  companies,  in  the  same  manner 
as  in  other  cases,  and  if  not  paid  shall  proceed  in  the  collection  and  pay- 
ment thereof  and  penalties  thereon  in  the  same  manner  as  in  other  cases, 
and  shall  be  liable  to  the  same  penalties  for  the  non  payment  of  moneys 
collected  by  him. 

8682.  Corporate  delinquency  — Return  of.  §162.  If  such  county 
treasurer  shall  not  be  able  to  collect  any  tax  assessed  upon  any  incorporated 
company,  he  shall  return  the  same  to  the  county  auditor  and  be  allowed 
therefor  as  in  other  cases,  and  tfte  county  auditor  shall  certify  the  same, 
with  the  delinquent  taxes,  to  the  auditor  of  state. 

8683.  Corporate  delinquency—  Sequestration.  §  163.  If  any  such 
company  shall  not  have  personal  or  real  estate  out  of  which  to  make  such 
delinquent  taxes,  the  auditor  of  state  may,  if  he  deem  it  expedient,  cause 
to  be  filed  in  a  proper  court,  a  bill  against  such  company  for  the  discovery 
and  sequestration  of  its  property ;  which  court  shall  order  such  part  of  the 
property  of  such  company  to  be  sequestered  as  they  shall  deem  necessary 
for  the  purpose  of  satisfying  the  taxes,  penalties  and  interest  in  arrears, 
with  the  cost  of  prosecution,  and  they  may  also,  at  their  discretion,  enjoin 
such  company  and  the  officers  thereof  from  any  further  proceedings  under 
their  act  of  incorporation,  and  may  order  and  direct  such  other  proceedings 
as  they  shall  deem  necessary  to  compel  the  payment  of  such  taxes,  penal- 
ties, interest  and  costs  ;  or  such  tax,  penalties  or  interest  may  be  recovered 
with  cost  from  such  delinquent  company  by  action  in  the  name  of  the  state, 
or  on  the  relation  of  the  auditor  of  state,  in  the  circuit  court  of  the  proper 
county. 

8684.  Delinquent  removed  —  Return  of.  §  164.  Whenever  any 
person  who  is  delinquent  for  the  non  payment  of  taxes  shall  have  removed 
from  the  county  in  which  he  was  assessed,  to  any  other  county  in  this  state, 
it  shall  be  the  duty  of  the  said  treasurer,  in  making  such  return,  to  write 
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opposite  the  name  of  such  person  the  words,  "  removed  from  this  county," 
also  the  name  of  the  county  to  which  such  person  shall  have  removed,  if 
known  to  such  treasurer,  if  the  same  can  be  discovered  upon  inquiry. 

8685.  Procedure  to  collect.  §  165.  It  shall  be  the  duty  of  the  county 
auditor,  whenever  he  shall  be  advised  by  the  return  of  the  treasurer,  or  by 
any  other  means,  that  any  delinquent  tax  payer  has  removed,  as  aforesaid, 
if  such  auditor  shall  be  satisfied  that  there  is  a  reasonable  prospect  of  col- 
lecting said  taxes,  to  make  out  a  list  of  taxes  owing  by  such  person,  speci- 
fying therein  what  is  state  and  what  are  county,  school  and  road  taxes, 
which  list  shall  be  certified  to  be  correct,  under  the  hand  and  seal  of  such 
auditor,  and  the  said  auditor  shall  transmit  the  said  list  to  the  auditor  of 
the  county  to  which  such  person  shall  have  removed ;  and  the  said  county 
auditor,  for  making  out  and  transmitting  the  said  statement,  shall  be  en- 
titled to  the  sum  of  fifty  cents. 

8686.  Tax  charge  at  place  removed  to.  §  166.  The  county  au- 
ditor, to  whom  such  list  shall  be  sent,  shall  immediately  enter  the  same  on 
his  tax  duplicate,  and  charge  the  treasurer  of  his  county  with  the  amount 
and  instruct  him  to  collect  the  same. 

8687.  Collection.  §  167.  The  said  county  treasurer  of  the  county  to 
which  such  person  has  removed,  shall  proceed  to  collect  the  said  taxes,  in- 
terest, damages  and  fees,  and,  in  so  doing,  he  shall  be  governed  by  the 
provisions  of  this  act  and  the  laws  regulating  the  duties  of  county  treas- 
urers; and,  when  the  same  is  collected,  the  county  treasurer  shall  pay  the 
same  in  to  the  state  treasury.  The  county,  school  and  road  tax  and  fees 
shall  be  entered  to  the  credit  of  the  county  entitled  to  the  same,  and  the 
treasurer  of  state  shall  pay  the  same  over  to  the  proper  county  treasurer. 

8688.  Collection  fees.  §  168.  The  auditor  and  treasurer  of  the 
county  to  which  such  statement  shall  have  been  sent,  shall  be  allowed  the 
same  fees  as  they  are  now  allowed  or  may  hereafter  be  allowed  for  similar 
services. 

8689.  Decedent's  estate— Tax  payment  §  169.  It  shall  be  the  duty 
of.  every  administrator,  executor,  guardian,  receiver,  trustee,  or  person  hav- 
ing the  property  of  any  decedent,  infant,  idiot  or  insane  person  in  charge, 
to  pay  the  taxes  due  upon  the  property  of  such  decedent,  ward  or  party, 
and,  in  case  of  his  neglecting  to  pay  any  instalment  of  taxes  when  due, 
when  there  is  money  enough  on  hand  to  pay  the  same,  the  county  treasurer 
shall  present  to  the  circuit  or  other  proper  court  of  the  county,  at  its  next 
term  thereafter,  a  brief  statement  in  writing,  signed  by  him  as  such  county 
treasurer,  setting  forth  the  fact  and  amount  of  such  delinquency,  and  such 
court  shall  at  once  issue  an  order  directed  to  such  delinquent,  command- 
ing him  to  show  cause  within  five  days  thereafter  why  such  tax  and  penalty 
and  costs  should  not  be  paid,  and,  upon  his  failing  to  show. good  and  suffi- 
cient cause  for  such  non  payment,  the  court  shall  order  him  to  pay  such 
tax  out  of  the  assets  in  his  hands  belonging  to  the  estate  of  said  decedent, 
ward  or  other  person;  and  such  delinquent  shall  not  be  entitled  to  any 
credit,  in  any  settlement  of  said  trust,  for  the  penalty,  interest  and  cost  oc- 
casioned by  such  delinquency,  or  by  the  order  to  show  cause,  but  the  same 
shall  be  a  personal  charge  against  him,  and  he  shall  be  liable,  on  his  official 
bond,  for  such  penalty,  interest  and  costs. 

8690.  Administrator  etc.  advancing  to  pay.  §  170.  Every  ex- 
ecutor, administrator,  guardian,  trustee,  receiver  or  person  having  the 
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property  of  another  in  charge,  as  aforesaid,  who  shall  be  put  to  any  personal 
-expense  in  paying  the  taxes  of  the  estate  of  such  decedent,  ward  or  other 
person,  by  advancing  the  money  therefor,  shall  be  allowed  the  amount  of 
the  same,  with  legal  interest,  up  to  the  time  that  he  is  reimbursed  from  the 
funds  of  such  estate,  and  such  advancement  shall  be  deemed  in  all  courts 
a  just  charge  against  the  estate  of  the  person  or  persons  for  whose  benefit 
the  same  was  advanced. 

8691.  Guardian  etc.  not  paying,  liability — Decedent's  or  ward's 
estate,  sale  of.  §17 1.  Nothing  herein  contained  shall  prevent  the  county 
treasurer  from  levying  upon  and  selling  the  property  of  the  estate  of  any 
decedent  or  any  ward  or  person  whose  property  is  held  in  trust  by  another 
for  the  payment  of  any  delinquent  taxes  in  the  same  manner  as  other  prop- 
erty is  sold  to  pay  delinquent  taxes  and  the  remedy  given  to  the  county 
treasurers  by  the  provisions  of  this  act  shall  be  regarded  as  only  cumulative; 
but  every  person  holding  property,  either  as  executor,  administrator,  guar- 
dian, or  in  any  other  representative  or  fiduciary  capacity,  who  shall  neglect 
or  refuse  to  pay  the  taxes  listed  and  due  thereon,  shall  be  liable  in  an  action 
to  the  heirs  of  such  decedent,  or  to  such  ward  [orj  cestui  que  trust,  for  any 
damages  sustained  by  such  neglect  or  refusal. 

8692.  State's  lien  for  tax.  §  172.  The  lien  of  the  state  for  all  taxes 
for  state,  county,  school,  road  or  township  purposes,  shall  attach  on  all  real 
estate,  on  the  first  day  of  April,  annually,  and  such  lien  shall  be  perpetual 
for  all  taxes  due  from  the  owner  thereof,  which  have  heretofore  accrued  or 
shall  hereafter  accrue,  with  the  interest  and  penalties  in  each  case  until  pay- 
ment; which  lien  shall  in  nowise  be  affected  or  destroyed  by  any  sale  or 
transfer  of  any  such  real  estate. 

8693.  Property  liable.  §  173.  All  the  property,  both  real  and  per- 
sonal, situated  in  any  county,  shall  be  liable  for  the  payment  of  all  taxes, 
penalties,  interest  and  costs  charged  to  the  owner  thereof  in  such  county, 
and  no  partial  payment  of  any  such  taxes,  penalties,  interest  or  costs  shall 
discharge  or  release  any  part  or  portion  of  such  property  until  the  whole  is 
paid;  which  lien  shall  in  nowise  be  affected  or  destroyed  by  any  sale  or  trans- 
fer of  any  such  personal  property,  and  shall  attach  on  the  first  day  of  April, 
annually,  for  the  taxes  of  such  year. 

8694.  Part  payment.  §  1 74.  If  any  such  partial  payment  be  made, 
and  the  payer  desires  it  to  be  applied  on  any  particular  property,  real  or 
personal,  the  property  so  designated  shall  not  be  sold  for  the  residue  of  the 
taxes  due,  if  property  of  the  same  description  can  be  found  sufficient  to 
make  the  balance  due. 

8695.  Payment  on  parts  of  realty.  §  175.  The  treasurer  shall  re- 
ceive the  tax  on  a  part  of  any  real  estate  charged  with  taxes,  provided  the 
person  paying  such  tax  shall  furnish  a  particular  specification  of  such  part 
and  shall  pay  a  like  proportion  of  all  the  several  taxes  charged  thereon  for 
state,  county,  road  or  other  purposes;  and  if  the  tax  on  the  remainder  of 
such  real  estate  shall  remain  unpaid,  the  treasurer  shall  enter  such  speci- 
fication on  his  return  to  the  county  auditor,  to  the  end  that  the  part  on 
which  the  tax  remains  unpaid  may  be  clearly  known ;  but  such  payment 
shall  not  discharge  any  lien  of  the  state,  as  provided  for. in  this  act. 

8696.  Tax  receipt — Payment,  entry  of.  §176.  Whenever  any  per- 
son shall  pay  the  taxes  charged  on  any  property  the  treasurer  shall  enter 
such  payment  in  his  cash  book,  give  a  receipt  therefor,  specifying  for  whom 
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paid,  the  amount  paid,  what  year  paid  for,  and  the  property  and  value 
thereof  on  which  the  same  was  paid,  according  to  its  description  on  the  du- 
plicate, in  whole  or  in  part  of  such  description,  as  the  case  may  be;  and  such 
entry  and  receipt  shall  bear  the  genuine  signature  of  the  treasurer,  or  his 
deputy,  receiving  such  payment;  and,  whenever  it  appears  that  any  receipt 
for  the  payment  of  such  taxes  shall  be  lost  or  destroyed,  the  entry  so  made 
shall  be  read  in  evidence  in  lieu  thereof.  The  treasurer  shall  enter  the  name 
of  the  owner  or  of  the  person  paying  the  tax  opposite  each  tract  or  lot  of  land,, 
when  he  collects  the  taxes  thereon,  and  the  post  office  address  of  the  per- 
son Daying  such  tax. 

8097.  Payment  by  lien  holder.  §  177.  Any  person  who  has  alien 
upon  any  lands  returned  for  the  non  payment  of  taxes  may  pay  the  taxes, 
interest  and  charges  thereon,  and  the  receipt  of  the  county  treasurer  therefor 
shall  constitute  an  additional  lien  on  such  land,  to  the  amount  therein  speci- 
fied, and  the  amount  so  specified  shall  be  collectible,  with  interesf  thereon, 
in  the  same  manner  as  the  original  lien.  '     \ 

8698.  Payment  by  tenant.  §  178.  Whenever  the  occupant  or  tenant 
of  any  real  estate  shall  have  paid  the  taxes  thereon,  or  the  same  shall  have 
been  collected  of  him,  and  any  other  person,  by  agreement  or  otherwise,, 
ought  to  pay  such  tax,  or  any  part  thereof,  such  occupant  or  tenant  shall  be 
entitled  to  recover,  by  action,  the  amount  which  such  person  ought  to  have 
paid,  or  retain  the  same  from  any  rent  due  or  accruing  to  such  person  from 
him,  for  the  land  so  taxed. 

8699.  Treasurer's  mistake.  §  179.  Whenever  any  county  treasurer 
shall,  by  mistake,  have  charged  himself  with,  and  accounted  for,  any  tax 
that  shall  not  have  been  paid  to  him,  such  tax  shall  be  deemed  and  taken 
as  due  him  personally,  whether  in  or  out  of  office,  and  may  be  by  him  col- 
lected in  the  same  way  as  other  taxes  due  and  unpaid  are  collected.  The 
same  shall  bear  legal  interest  and  be  collectible  in  the  same  manner  as  the 
original  lien. 

8700.  Payment  to  time  of  sale.  §180.  Delinquent  taxes,  with  pen- 
alty, interest  and  cost,  may  be  paid  to  the  county  treasurer  at  any  time  be- 
fore property  is  sold  therefor. 

8701.  Treasurer's  cash  book  —  Entries  —  Report  of  receipts. 
§  181.  The  county  treasurer  shall  keep  a  cash  book,  in  which  he  shall  en- 
ter, at  the  time  of  its  reception,  the  amount  of  money  received  by  him,  for 
taxes  and  from  all  other  sources,  from  any  person,  company  or  corporation, 
the  date  of  its  reception  and  the  name  of  the  person  paying  the  same,  and 
designating  particularly  each  item  received  for  taxes.  He  shall,  at  the  close 
of  each  month,  report  the  total  amount  of  such  cash  entries  and  the  account 
on  which  it  is  paid  to  the  county  auditor,  who  shall  preserve  such  report, 
and  such  county  treasurer  shall  keep  said  cash  book  in  his  office  during  his 
official  term  and,  on  going  out  of  office,  he  shall  deliver  the  same  to  the 
county  auditor,  to  be  preserved  as  a  public  record. 

8702.  Property  omitted  —  Treasurer's  dnty.  §  182.  Whenever 
the  county  treasurer  shall  discover  or  receive  credible  information,  or  if  he 
shall  have  reason  to  believe,  at  any  time,  that  any  of  the  property,  real  or 
personal,  or  the  poll  of  any  person  liable  to  pay  tax,  has  not  been  assessed 
by  the  assessor,  or  that  any  real  or  personal  property  has  been  omitted,  in 
the  assessment  of  any  year  or  number  of  years,  from  the  assessment  book 
or  from  the  tax  duplicate,  or  that  any  person,  company  or  corporation  has*. 
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from  any  causl,  omitted  to  list  any  part  of  his,  her  or  their  property  for  any 
year  or  number  of  years,  or  has,  in  any  year  or  number  of  years,  given  a 
false,  or  incorrect,  or  partial  statement  of  any  of  the  property  required  by 
this  act  to  be  listed,  or  that  any  real  property,  by  reason  of  defective  de- 
scription thereof,  has  failed  to  pay  taxes  for  any  year  or  number  of  years, 
or  that  the  tax,  for  which  the  said  property  was  liable,  has  not  been  paid, 
or  shall  discover,  before  the  meeting  of  the  county  board  of  review,  that  any 
of  the  assessors  have  not  returned  the  full  value  of  the  assessables  of  any 
person  required  to  be  listed,  or  have  made  any  erroneous  return  of  such 
assessables,  he  shall  report  the  same  forthwith  to  the  county  auditor,  whose 
duty  it  shall  be  to  correct  the  tax  duplicate  in  his  office  and,  at  the  same 
time,  to  correct,  in  like  manner,  the  duplicate  in  the  hands  of  the  county 
treasurer,  adding  such  property  or  polls  thereto  and,  also,  adding  the  assess- 
ments and  valuation  thereon.  The  county  treasurer  shall  then  collect  the 
taxes  thereon  the  same  as  if  they  had  been  assessed  by  the  assessor.  All 
property  so  assessed  shall  be  rated  at  its  true  cash  value.  As  to  notice  to  the 
person  when  not  present,  if  residing  in  the  county,  the  treasurer  shall  be 
governed  by  the  provisions  of  the  foregoing  sections  in  relation  to  asses- 
sors and  auditors,  but  he  shall  not  be  required  to  assess  the  property  upon 
actual  view,  or  furnish  the  owner  thereof  with  a  blank  list. 

8703.  Delinquent  list.  §  183.  Between  the  first  Monday  of  Decern- 
ber  and  the  first  of  January,  annually,  the  county  auditor  shall  make  out 
and  record,  in  a  book  to  be  provided  for  that  purpose,  a  list  of  lands  and 
lots,  returned  and  remaining  delinquent  for  taxes,  including  as  well  the 
lands  of  those  whose  personalty,  as  assessed  on  the  tax  duplicate,  is  less 
in  value  than  the  taxes  charged  against  the  lands  or  lots,  describing  such 
lands  or  lots  as  the  same  are  described  in  the  tax  duplicate,  and  charging 
them  with  the  amount  of  delinquent  tax,  with  interest  and  a  penalty  of  ten 
per  centum  on  such  taxes,  also  with  the  taxes  of  the  current  year,  and  shall 
certify  to  the  correctness  thereof,  with  the  date  when  the  same  was  re- 
corded, and  sign  the  same  by  himself  or  deputy,  officially. 

8704.  Publication  —  Notice.  §  184.  The  auditor  shall  cause  a  copy 
of  such  list  to  be  posted  on  the  door  of  the  court  house,  and,  also,  in  some 
public  and  conspicuous  place  in  each  township,  at  least  three  weeks  before 
the  day  of  sale,  and  shall  have  such  list  printed  in  one  weekly  newspaper 
of  the  county  for  three  consecutive  Weeks  before  such  sale.  It  shall  only 
be  necessary  in  the  posted  list  to  state  in  the  aggregate  the  amount  of  taxes, 
penalty,  interest,  and  cost  due  thereon,  including  the  taxes  for  the  current 
year.  To  such  list  shall  be  attached  and  in  like  manner  so  posted  a  notice 
that  so  much  of  said  lands  and  lots  as  may  be  necessary  to  discharge  the 
taxes,  interest  and  charges  which  may  be  due  thereon,  or  due  from  the 
owner  thereof,  at  the  time  of  sale,  will  be  sold  at  public  auction  at  the  court 
house  door  of  such  county,  on  the  second  Monday  in  February  next  there- 
after, commencing  at  10  o'clock  of  said  day,  and  continuing  from  day  to 
day  thereafter  until  all  are  offered.  The  county  auditor  shall,  on  or  before 
the  day  of  sale,  insert  at  the  foot  of  such  list  on  his  record  a  copy  of  such 
notice,  and  certify  on  said  record  immediately  following  such  notice  the 
manner  in  which  the  same  was  posted,  and  the  place  where  the  same  was 
posted,  and  for  what  length  of  time  it  was  printed  and  posted.  The  ex- 
pense of  such  printing,  when  had,  shall  be  paid  out  of  the  county  treasury, 
and  it  shall  not  exceed  twenty  cents  for  each  description. 
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8705.  Sale  of  delinquent  lands.  §  185.  On  the  daysmen tioned  in 
the  notice,  the  county  treasurer  shall  commence  the  sale  of  such  lands,  and 
shall  continue  the  same  from  day  to  day  until  so  much  of  each  parcel  as- 
sessed or  belonging  to  each  person  assessed,  shall  be  sold  as  will  pay  the 
taxes,  interest  and  charges  thereon,  or  chargeable  to  such  person  in  said 
county.  The  person  offering  at  said  sale  to  pay  the  required  sum  for  the 
least  quantity  of  any  tract  shall  be  considered  the  purchaser  of  such  quan- 
tity: Provided,  no  bid  shall  be  received  from  any  person  not  a  resident  of 
the  state  of  Indiana,  until  such  person  shall  file  with  said  treasurer  an  agree- 
ment in  writing  consenting  to  the  jurisdiction  of  the  circuit  court  of  the 
county  in  which  such  sale  shall  be  made,  and  also  filing  with  such  treasurer 
an  appointment  of  some  citizen  of  said  county  as  agent  of  said  purchaser, 
and  consenting  that  service  of  process  on  such  agent  shall  give  such  court 
jurisdiction  to  try  and  determine  any  suit  growing  out  of  or  connected  with 
such  sale  for  taxes. 

8706.  Sale  of  part  of  tract.  §  186.  When  less  than  the  whole  of  any 
tract  of  land  shall  be  sold,  the  quantity  sold  shall  be  in  a  square  form,  as 
near  as  practicable,  at  the  most  northwesterly  corner  of  the  tract,  and  when 
less  than  the  whole  of  any  in-lot  or  out-lot  of  any  city  or  town  shall  be  sold, 
the  part  sold  shall  extend  from  the  main  or  principal  street,  road  or  alley, 
forming  the' most  convenient  front  to  such  lot,  to  the  rear  of  such  lot,  and 
so  as  to  bound  the  same  by  lines  as  nearly  parallel  with  the  outlines  of  such 
lot  as  practicable. 

8707.  Sale  of  more  than  one  parcel  of  one  owner.  §  187.  When 
more  than  one  tract  or  lot  belonging  to  the  same  person  shall  be  for  sale  at 
the  same  time,  in  the  same  municipal  corporation  or  township,  a  part  of  one 
of  said  tracts  or  lots  shall  be  offered,  first  for  the  payment  of  the  whole  sum 
due  from  such  owner  on  all  such  delinquent  lands  or  lots,  or  otherwise;  and 
if  no  person  shall  bid  off  a  part  of  such  tract  or  lot  for  the  sum  required, 
the  said  tract  or  lot  shall  then  be  offered  to  the  highest  bidder  for  cash,  and 
if  any  amount  shall  yet  remain  due,  or  if  no  person  bid  for  a  part  or  all  of 
one  tract  or  lot,  each  of  the  other  tracts  or  lots  shall  be  offered  in  like  man- 
ner until  the  required  sum  is  realized;  and,  if  no  one  bids  upon  a  part  or 
all  of  said  tracts  or  lots  separately,  enough  to  pay  the  amount  due,  when 
[then]  the  whole  of  said  tracts  and  lots  shall  be  offered  together  and  sold 
to  pay  the  taxes,  penalty,  interest  and*  costs  thereon. 

8708.  Payment  of  bid — Surplus  —  Non  payment,  resale.  §  1 88. 
Where  such  sale  is  made,  the  purchaser  at  such  sale  shall  immediately  pay 
the  amount  of  their  respective  bids  to  the  treasurer,  who  shall  pay  the  sur- 
plus, if  any,  to  the  person  entitled  thereto;  or  if  he  has  doubt,  or  a  dispute 
arises  as  to  the  proper  person,  the  same  shall  be  paid  in  to  the  county  treas- 
ury. In  case  the  purchaser  fails  to  pay  his  bid,  the  land  shall  be  again 
forthwith  offered  for  sale  the  same  as  if  no  sale  had  been  made,  and  the 
purchaser  so  failing  shall  forfeit  and  pay,  for  the  use  of  the  common  school 
fund  of  the  county,  a  penalty  of  twenty-five  per  centum  on  the  amount  of 
his  bid,  to  be  recovered,  by  action  of  debt,  in  the  name  of  the  treasurer, 
before  any  justice  of  the  peace  or  court  having  jurisdiction,  and  the  prose- 
cuting attorney  shall  conduct  such  suit,  and  for  his  services  a  fee  of  five 
dollars  shall  be  taxed  against  such  delinquent  purchaser. 

8709.  Clerk  at  sale.  §  189.  The  county  auditor  shall  attend,  either 
in  person  or  by  deputy,  as  the  clerk  of  the  sale  of  such  delinquent  land, 


Digitized  by  VjOOQIC 


■?m&&Ts< 


821  Taxation.  §§  8710-8712 

and  shall  enter  the  same  on  a  sufficient  record  book,  giving  a  description 
of  the  proper  tract  or  lot,  showing  how  much  of  each  was  sold,  to  whom, 
and  the  price,  or  whether  the  same  remains  Unsold. 

8710.  Certificate  of  sale — Assignment  thereof.  §190.  After 
payment  shall  have  been  made,  the  county  auditor  shall  give  the  purchaser 
a  certificate  in  writing,  describing  the  land  so  purchased,  the  sum  so  paid 
and  the  time  when  the  purchaser  will  be  entitled  to  a  deed  for  said  land, 
and  where  the  county  surveyor  has  surveyed  and  furnished  a  sufficient 
description,  said  auditor  shall  take  care  that  the  land  is  described  and 
identified  by  that  description.  Such  certificate  shall  be  signed  by  the 
county  auditor,  who  shall  register  the  same  in  his  office  before  delivery  to 
the  purchaser.  Such  certificate  shall  be  assignable,  but  no  assignment 
thereof  shall  be  valid  unless  indorsed  on  such  certificate  and  acknowledged 
before  some  officer  authorized  to  take  acknowledgments  of  deeds,  or  the 
proper  county  auditor  or  recorder  in  his  office,  for  which  record  said  audi- 
tor shall  be  entitled  to  a  fee  of  twenty-five  cents,  to  be  paid  by  the  pur- 
chaser and  treated  as  a  part  of  the  costs  of  the  sale. 

8711.  Certificate,  treasurer's  guaranty.  §  191.  It  is  hereby  made 
the  duty  of  the  county  treasurer,  at  the  time  he  sells  lands  for  taxes  unpaid 
and  delinquent,  as  is  directed  in  this  act,  and  after  the  purchaser  of  land 
under  such  sales  shall  hav*e  [made]  payment  of  the  amount  of  their  bids, 
respectively,  to  indorse  upon  and  annex  to  each  certificate  tp  be  given  to 
the  purchaser  by  the  county  auditor,  as  required  by  this  act,  his  written 
guaranty,  signed  by  him,  warranting  that  the  taxes  due  upon  the  tract,  lot 
or  lots,  piece  or  parcel  of  land,  which,  or  a  portion  of  which,  are  named  in 
such  certificate.  And,  if  it  should  at  any  time  appear  that  such  county 
treasurer  had,  before  the  time  of  making  such  guaranty,  received,  either 
in  person  or  by  deputy,  the  taxes  assessed  against  such  tract  or  tracts,  lot 
or  lots,  piece  or  parcel  of  land,  the  holder  of  such  certificate  is  entitled 
to  hrs  action  upon  such  written  guaranty  aforesaid,  forthwith,  upon  the  fact 
becoming  known  that  such  lands  were  improperly  sold,  and  without  wait- 
ing the  accrual  of  any  special  damage  to  such  holder;  and,  in  such  action, 
the  measure  of  damages  to  which  such  holder  of  such  certificate  is  entitled, 
shall  be  double  the  amount  paid  by  such  holder,  as  taxes,  interest,  penalty 
and  charges,  with  lawful  interest  thereon;  or  such  holder  is  entitled  to  his 
action  on  the  official  bond  of  such  treasurer,  against  him  and  his  sureties, 
as  for  dereliction  in  duty,  in  which  action  the  measure  of  damages  is  the 
same  as  above  mentioned. 

8712.  Redemption,  time  for  — Cost  of.  §  192.  The  owner  or  oc- 
cupant of  any  land,  sold  for  taxes,  or  any  other  persons  having  an  interest 
therein,  may  redeem  the  same  at  any  time  during  the  two  years  next  ensu- 
ing, in  the  following  manner:  If  redeemed  within  six  months  from  the  day 
of  sale,  he  shall  pay  to  the  county  treasurer,  for  the  use  of  the  purchaser, 
his  heirs  or  assigns,  the  full  sum  of  the  purchase  money  named  in  his  cer- 
tificate, and  all  the  costs  of  sale,  together  with  ten  per  centum  in  addition; 
if  redeemed  after  six  months  and  within  one  year,  he  shall  pay,  in  like 
manner,  the  purchase  money,  together  with  costs  and  fifteen  per  centum 
in  addition ;  if  redeemed  after  one  year  and  within  two  years,  he  shall  pay, 
in  like  manner,  the  purchase  money,  together  with  costs  and  twenty-five 
per  centum  in  addition,  and  he  shall  also  pay  all  taxes  which  have  been 
paid  thereon,  with  interest  at  the  rate  of  six  per  centum  per  annum  on  such 
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taxes  and,  in  case  the  party  purchasing  the  land,  or  his  assigns,  fails  to 
take  a  tax  deed  for  the  land  so  purchased  within  six  months  after  the  ex- 
piration of  the  two  years,  no  interest  shall  be  charged  or  collected  from 
the  redemptioner  after  that  time. 

8713.  Persons  under  disability.  §  193.  Infants,  idiots  and  insane 
persons  may  redeem  any  lands  belonging  to  them,  sold  for  taxes,  within  two 
years  after  the  expiration  of  such  disability,  in  the  same  manner  as  pro- 
vided in  the  preceding  section  for  redemption  by  other  persons. 

8714.  Redemption — Undivided  part.  §  194.  Any  person  claim- 
ing an  undivided  part  of  any  land  sold  for  taxes  may  redeem  the  same  on 
paying  such  proportion  of  the  purchase  money,  interest,  penalty  and  sub- 
sequent taxes  as  he  shall  claim  of  the  land  sold. 

87IS«  Undivided  share.  §  195.  Any  person  claiming  an  undivided 
share  in  any  land  out  of  which  an  undivided  part  shall  have  been  sold  for 
taxes,  may  redeem  his  undivided  share  by  paying  such  portion  of  the  pur- 
chase money,  interest,  penalty  and  subsequent  taxes  as  he  claims  of  the 
land  sold.  * 

8716.  Redemption  of  specific  part.  §  196.  Any  person  claiming  a 
specific  part  of  any  lands  sold  for  ta*xes  may  redeem  his  specific  part  by  pay- 
ing such  proportion  of  the  purchase  money,  interest,  penalty  and  subsequent 
taxes  as  his  quantity  of  ground  shall  bear  to  the»whole  quantity  sold. 

8717*  Specific  part.  §  197.  Any  person  claiming  a  specific  part  of  any 
lands  out  of  which  an  undivided  part  shall  have  been  sold  for  taxes  charged 
on  the  whole  tract  or  lot,  may  redeem  his  specific  part  by  paying  such  pro- 
portion of  purchase  money,  interest,  penalty  and  subsequent  taxes  as  his 
quantity  of  acres  shall  bear  to  the  whole  quantity  taxed. 

8718.  Owner  of  specific  part,  non  liability  to  contribution,  when. 
§  198.  Any  person  claiming  a  specific  part  of  any  lands  out  of  which  a  spe- 
cific part  belonging  to  some  other  owner  shall  have  been  sold  for  taxes 
charged  on  the  whole  tract  or  lot,  may  exonerate  himself  from  all  liability  to 
contribute  to  the  owner  of  the  part  sold,  by  paying  in  to  the  county  treasury, 
at  any  time  before  the  expiration  of  the  time  allowed  for  redemption,  such 
proportion  of  purchase  money,  penalty  and  interest  as  his  quantity  of  acres 
will  bear  to  the  whole  taxed;  and  such  payment  shall  operate  as  a  redemp- 
tion of  a  proportionate  part,  according  to  the  amount  paid,  of  the  land  sold. 

8719.  Partial  redemption — Apportionment  of  payment.  §  4  99. 
In  every  case  where  a  partial  redemption  is  asked  for,  pursuant  to  the  pre- 
ceding five  sections,  the  county  auditor,  upon  the  application  of  the  redemp- 
tioner, after  notice  to  the  holder  of  the  certificate,  shall  determine  the  pro- 
portion to  be  paid  by  the  party  applying  to  redeem,  and  his  decision  shall 
be  final  thereon.  For  his  services  in  stating  the  proportion,  the  redemp- 
tioner shall  pay  him  fifty  cents;  and,  in  every  case  of  a  partial  redemption, 
pursuant  to  either  of  the  said  sections,  the  quantity  sold  shall  be  reduced  in 
proportion  to  the  amount  paid  on  such  partial  redemption,  and  the  county 
auditor  shall  convey  accordingly. 

8720.  Land  held  conjointly.  §  200.  Whenever  the  land  of  any  one 
person  shall  be  sold  for  taxes  assessed  conjointly  on  the  lands  of  such  per- 
son and  the  lands  of  another  person,  and  such  other  person  shall  not  pay 
his  due  proportion,  the  person  whose  lands  shall  be  sold  may  redeem  the 
same  in  paying  the  amount  due  to  the  purchaser ;  and  he  shall  be  entitled 
to  recover  from  such  other  person  whose  lands  were  assessed  with  his,  a 
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just  proportion  of  the  redemption  money  so  paid,  with  lawful  interest  from 
the  time  of  such  redemption;  but  no  suit  shall  be  brought  for  the  recovery 
of  such  proportions  until  after  the  expiration  of  the  time  allowed  for  re- 
demption. 

8721.  Redemption  by  conjoint  owner,  recovery.  §  201.  If  such 
owner  shall  not  redeem  the  lands  sold,  and  the  same  shall  be  conveyed  by 
the  county  auditor,  such  owner  may  recover  from  such  other  person  the 
same  proportion  of  the  value  of  the  land  sold  and  conveyed  that  he  ought 
to  have  paid  of  the  tax,  interest  &nd  charges,  for  which  the  land  shall  have 
been  sold. 

8722.  Judgment  —  Priority.  §  202.  Every  judgment  obtained  under 
-either  of  the  last  two  sections  shall  have  priority  as  against  the  lands  of  the 
defendant  therein,  on  which  the  tax  was  assessed  and  for  which  such  propor- 
tionate part  ought  to  have  been  paid,  to  all  mortgages  executed  and  all 
judgments  recovered  since  the  time  when  such  taxes  were  assessed. 

8723.  Improvements  by  tax  buyer.  §  203.  In  case  any  lasting  and 
valuable  improvements  shall  have  been  made  by  the  purchaser  at  a  sale  for 
taxes,  or  by  any  person  claiming  under  him,  and  the  land  on  which  the 
same  shall  have  been  made  shall  be  redeemed,  as  aforesaid,  the  premises 
shall  not  be  restored  to  the  person  redeeming,  until  he  shall  have  paid  or 
tendered  to  the  adverse  party  the  value  of  such  improvements;  and,  if  the 
parties  can  not  agree  on  the  value  thereof  the  same  proceedings  shall  be 
had  in  relation  thereto,  as  shall  be  prescribed  in  the  law  existing  at  the  time 
of  such  proceedings  for  the  relief  of  occupying  claimants  of  lands.  No 
compensation  shall  be  allowed  for  improvements  made  before  the  expiration 
of  two  years  from  the  date  of  sale  for  taxes. 

8724.  Redemption  —  Memorandum  of.  §  204.  When  lands  sold 
for  taxes,  or  any  portions  thereof,  shall  be  redeemed,  the  county  auditor 
shall  insert  a  memorandum  of  such  redemption,  the  quantity  or  description 
of  the  portion  redeemed,  if  not  the  whole,  the  date  thereof  and  by  whom 
made,  on  his  record  of  sales  of  land  for  delinquent  taxes,  and  sign  the  same 
officially,  and  shall  likewise  give  a  certificate  thereof  to  the  person  redeem- 
ing. 

8725.  Tax  deed,  when.  §  205.  If  no  person  shall  redeem  the  lands 
sold  for  taxes  within  two  years  from  the  sale,  at  the  expiration  thereof  and 
on  production  of  certificate  of  purchase,  and  in  case  the  certificate  covers 
only  a  part  of  a  tract  or  lot  of  land,  then  accompanied  with  a  survey  or  de- 
scription of  such  part,  made  by  the  county  surveyor,  the  auditor  of  the 
county  in  which  the  sale  of  such  lands  took  place  shall  execute  to  the  pur- 
chaser, his  heirs  or  assigns,  in  the  name  of  the  state,  a  conveyance  of  the 
real  estate  so  sold,  which  shall  vest  in  the  grantee  an  absolute  estate  in  fee 
simple,  subject,  however,  to  all  the  claims  which  the  state  may  have  thereon 
for  taxes,  or  liens,  or  incumbrances.  In  making  such  conveyance,  when  two 
or  more  parcels,  tracts,  or  lots  of  land  are  sold  for  the  non  payment  of  taxes 
to  the  same  purchaser  or  purchasers,  or  the  same  person  or  persons  shall, 
in  any  wise,  become  the  owner  of  the  certificates  thereof,  all  of  such  parcels 
shall  be  included  in  one  deed. 

8726.  Tax  deed,  form  o£  §  206.  Such  conveyance  shall  be  executed 
by  the  county  auditor,  under  his  hand  and  seal,  witnessed  by  the  county 
treasurer  and  acknowledged  before  the  county  recorder,  or  any  other  officer 
authorized  to  take  acknowledgments,  and  the  same  shall  be  recorded  in  the 
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recorder's  office  before  delivery;  a  fee  for  recording  shall  be  paid  by  the  pur- 
chaser and  shall  be  included  in  the  costs  of  sale.  Such  deed  shall  be  prima 
facie  evidence  of  the  regularity  of  the  sale  of  the  premises  described  in  the 
deed,  and  of  the  regularity  of  all  prior  proceedings,  and  prima  facie  evi- 
dence of  a  good  and  valid  title  in  fee  simple  in  the  grantee  of  said  deed; 
and  such  deed  shall  be  in  the  following  form,  as  nearly  as  the  nature  of  the 
case  will  admit,  namely  : 

Whereas  A.  B.  did,  on  the day  of ,  18 — ,  produce  to  the  under- 
signed, C  D.,  auditor  of  the  county  of ,  in  the  state  of  Indiana,  a  cer- 
tificate of  purchase,  in  writing,  bearing  date'the day  of ,  18 — r 

signed  by  E.  F.,  who,  at  the  last  mentioned  date,  was  auditor  of  said  county, 

from  which  it  appears  that  the  said  A.  B.  did,  on  the day  of r 

18 — ,  purchase  at  public  auction,  at  the  door  of  the  court  house  in  said 
county,  the  tract,  parcel  or  lot  of  land  lastly  in  this  indenture  described,  and 
which  lot  was  sold  to for  the  sum  of dollars  and cents,  be- 
ing the  amounts  due  on  the  following  tracts  or  lots  of  land,  returned  de- 
linquent in  the  name  of  G.  H.,  for  the  non  payment  of  taxes,  costs  and 

charges  for  the  years ,  namely:  [Here  set  out  the  lands  offered  for  sale]  ; 

which  said  lands  have  been  recorded,  among  other  tracts,  in  the  office  of  said 
auditor,  as  delinquent  for  the  non  payment  of  taxes,  costs,  and  charges  due 
for  the  year  last  aforesaid,  and  a  true  copy  of  said  record  transmitted  tc* 
the  office  of  the  auditor  of  state,  in  manner  and  form  prescribed  by  law,  and 
legal  publication  made  of  the  sale  of  said  lands;  and  it  appearing  that  the 
said  A.  B.  is  the  legal  owner  of  said  certificate  of  purchase  and  the  time 
fixed  by  law  for  redeeming  the  land  therein  described  having  now  expired* 
the  said  G.  H.,  nor  any  person  in  his  behalf,  having  paid  or  tendered  the 
amount  due  the  said  A.  B.,  on  account  of  the  aforesaid  purchase,  and  for 
the  taxes  by  him  since  paid,  and  the  said  A.  B.,  having  demanded  a  deed, 
for  the  tract  of  land  mentioned  in  said  certificate,  and  which  was  the.  least 
quantity  of  the  tract  above  described  that  would  sell  for  the  amount  due 
thereon  for  taxes,  costs  and  charges,  as  above  specified,  and  it  appearing 
from  the  records  of  said  county  auditor's  office  that  the  aforesaid  lands  were 
legally  liable  for  taxation  and  had  been  duly  assessed  and  properly  charged 
on  the  duplicate  with  the  taxes  for  the  years ;  / 

Therefore,  this  indenture,  made  this day  of ,  18 — ,  between  the 

state  of  Indiana,  C.  D.,  auditor  of  said  county,  of  the  first  part,  and  the  said 
A.  B.,  of  the  second  part,  witnesseth  :  that  the  said  party  of  the  first  part„ 
forarnd  in  consideration  of  the  premises,  has  granted,  bargained  and  sold 
unto  the  said  party  of  the  second  part,  his  heirs  and  assigns,  forever,  the 
tract  or  parcel  of  land  mentioned  in  said  certificate,  situate  in  the  county 

of ,  and  state  of  Indiana,  and  described  as  follows,  namely:  [Here  set 

out  the  particular  tract  or  parcel  sold],  to  have  and  to  hold  the  said  last 
mentioned  tract  or  parcel  of  land,  with  the  appurtenances  thereto  belong- 
ing, to  the  said  party  of  the  second  part,  his  heirs  and  assigns,  forever,  in 
as  full  and  ample  a  manner  as  the  auditor  of  said  county  is  empowered  by 
law  to  sell  the  same. 

In  testimony  whereof,  the  said  C.  D  ,  auditor  of  said  county  of ,  has 

hereunto  set  his  hand,  and  affixed  the  seal  of  the  board  of  county  commis- 
sioners, the  day  and  year  last  above  written. 

Witness:  ,  [l.  s.] 

Auditor  of county* 
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State  of  Indiana,  ) 
County  y  ) 

Before  me,  the  undersigned, ,  in  and  for  said  county,  this  day,  per- 
sonally came  the  above  named  C.  D.,  auditor  of  said  county,  and  acknowl- 
edged that  he  signed  and  sealed  the  foregoing  deed  for  the  uses  and  pur- 
poses therein  mentioned. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this day 

of ,  18—. 

.[L.S.] 

8727.  Variation  from  form.  §  207.  In  case  circumstances  should  ex- 
ist requiring  any  variation  from  the  foregoing  form,  in  the  recital  part 
thereof,  the  necessary  change  shall  be  made  by  the  county  auditor  execut- 
ing such  deed,  and  the  same  shall  not  be  vitiated  by  any  such  change,  pro- 
vided the  substance  be  retained. 

8728.  Fee  — Tax  certificate— Deed.  §  208.  The  county  auditor 
shall  be  entitled  to  receive  for  each  tax  certificate  fifty  cents,  and  for  each 
tax  deed  one  dollar,  which  shall  include  the  acknowledgment ;  and,  in  case 
two  or  more  deeds  be  made  to  the  same  person,  the  auditor  shall  be  entitled 
to  demand  and  receive  from  such  person  seventy-five  cents  for  the  first  deed 
and  fifty  cents  for  each  additional  one. 

8729.  Deeds,  under  former  law.  §  209.  The  county  auditors  are 
hereby  authorized  to  make  deeds  for  lands  in  their  respective  counties,  sold 
for  taxes  under  any  former  law,  where  the  same  remains  yet  to  be  done,  and 
the  deeds  so  made  shall  be  good  and  valid,  as  if  made  by  the  person  au- 
thorized under  any  former  law  to  make  them. 

8730.  Deed  made,  purchase  certificate  cancelled.  §  210.  When 
conveyances  are  delivered  for  lands  sold  for  taxes  the  certificates  therefor 
shall  be  cancelled  and  filed  away  by  the  auditor;  and,  in  case  of  the  loss  of 
any  certificate,  on  being  fully  satisfied  thereof  by  due  proof,  or  upon  the 
production  of  a  certified  copy  thereof,  the  auditor  may  execute  and  deliver 
the  proper  conveyance,  and  file  such  proof  in  his  office. 

8731.  Sales  register.  §  211.  A  register  shall  be  kept  by  the  county 
auditor,  in  his  office,  containing  a  brief  description  of  the  lands  by  him 
conveyed  on  sales  for  taxes,  the  name  of  the  person  charged  therewith,  the 
date  of  the  sale,  the  name  of  the  purchaser,  the  amount  for  which  it  sold, 
the  name  of  the  grantee  in  the  deed,  and  the  date  of  its  execution. 

8732.  Sale  invalid  —  Procedure.  §212.  Whenever  the  county  au- 
ditor shall  discover,  prior  to  the  conveyance  of  any  lands  sold  for  taxes, 
that  the  sale  was,  for  any  cause  whatever,  invalid,  he  shall  not  convey  such 
lands;  but,  the  purchase  money  and  the  interest  thereon  shall  be  refunded 
out  of  the  county  treasury  to  the  purchaser,  his  representatives  or  assigns, 
on  the  order  of  the  county  auditor;  and,  such  land,  if  originally  liable  to 
taxation,  being  still  delinquent,  shall  again  be  placed  on  the  delinquent  list 
and  the  amount  so  refunded,  with  interest,  be  collected  as  in  other  cases. 

8733«  Sale  invalid,  when.  §  213.  No  sale  or  conveyance  of  land  for 
taxes  shall  be  valid  if  at  the  time  of  being  listed  such  land  shall  not  have 
been  liable  to  taxation,  or,  if  liable,  the  taxes  thereon  shall  have  been  paid 
before  sale,  or  if  the  description  is  so  imperfect  as  to  fail  to  describe  the 
land  or  lot  with  reasonable  certainty  and,  in  all  such  cases,  the  money  paid 
104 


Digitized  by  VjOOQIC 


*734-8737  88  Taxation.  826 

by  the  purchaser  at  such  void  sale  shall  be  refunded,  with  interest,  out  of 
the  county  treasury,  on  order  of  the  county  auditor. 

8734.  Sale  invalid,  state  lien  transferred.  §  214.  If  any  convey- 
ance for  taxes  shall  prove  to  be  invalid  and  ineffectual  to  convey  title  be- 
cause the  description  is  insufficient,  or  for  any  other  cause  than  the  first 
two  enumerated  in  the  preceding  section,  the  lien  which  the  state  has  on 
such  lands  shall  be  transferred  to  and  vested  in  the  grantee,  his  heirs  and 
assigns,  who  shall  be  entitled  to  recover  from  the  owner  of  such  land  the 
amount  of  taxes,  interest  and  penalty,  legally  due  thereon  at  the  time  of 
such  sale,  with  interest,  together  with  the  amount  of  all  subsequent  taxes 
paid,  with  interest,  and  such  lands  shall  be  bound  for  the  payment  thereof. 

8735.  Sale  not  invalid,  when.  §  215.  The  sale  of  lands  for  taxes 
shall  not  be  invalid  on  account  of  such  lands  having  been  listed  or  charged 
on  the  duplicate  in  any  other  name  than  that  of  the  rightful  owner. 

8736.  Tax  purchaser  dead  —  Deed  to  whom.  §216.  In  all  cases 
of  sale  of  lands  for  taxes,  if  the  purchaser  or  his  assigns  shall  die  before 
a  deed  shall  be  executed  on  such  sale,  the  deed  may  be  executed  by  the 
auditor  to  and  in  the  name  of  the  deceased  person,  if  such  deceased  per- 
son being  still  alive,  would  be  entitled  to  a  deed,  or  to  his  heirs  at  law  or 
devisees;  which  deed  shall  vest  the  title  in  the  heirs  or  devisees  of  such 
deceased  person  in  the  same  manner  and  liable  to  like  claims  of  creditors 
and  other  persons  as  if  the  same  had  been  executed  to  such  deceased 
person  immediately  previous  to  his  death  (or  the  executor  or  administra- 
tor may  assign  the  certificate  of  purchase  and  the  deed  may  issue  to  the 
assignee  thereof),  and  in  like  cases  which  have  heretofore  occurred,  the 
same  rule  shall  apply,  and  all  deeds  heretofore  issued  in  the  name  of  any 
deceased  person  who  if  living  at  the  time  of  the  execution  thereof  would 
have  been  entitled  thereto,  shall  have  like  effect  as  above  provided. 

8737.  Delinquent  list  for  suit  —  Procedure.  §217.  The  county 
auditor  shall  make  a  list  each  year,  before  the  31st  day  of  December,  of  all 
the  lands,  town  and  city  lots,  which  have  been  offered  for  sale  for  three 
years  successively,  after  the  passage  of  this  act,  and  which  have  remained 
unsold  for  want  of  bidders  and,  in  said  list,  he  shall  describe  the  name  of 
the  person  to  whom  said  lands  or  lots  are  taxed,  if  known,  or,  if  unknown, 
as  they  appear  on  the  duplicate,  and  the  aggregate  amount  of  the  taxes, 
penalty,  interest  and  costs  due  thereon,  and  a  description  of  the  lands  or 
lots  upon  which  the  taxes  are  assessed,  and  such  description  shall  be  suf- 
ficient, if  made  in  the  manner  that  lands  may  be  assessed  for  taxation 
under  this  act;  and  the  auditor,  if  he  finds  the  description  on  the  tax  du- 
plicate or  delinquent  list  imperfect,  shall  correct  and  perfect  the  same,  and 
he  may  amend  such  description  at  any  time,  which  list  he  shall  certify 
under  his  hand  and  seal  of  office  to  be  a  true  and  correct  list  of  such  un- 
sold lands,  and  he  shall  deliver  the  same  to  the  prosecuting  attorney  with 
an  order  to  him  to  proceed  to  enforce  the  lien  of  the  state  of  Indiana  for 
such  taxes,  penalty,  interest  and  cost  upon  such  lands  or  lots.  Such  prose- 
cuting attorney  shall,  also,  procure  from  the  treasurer  of  any  city  or  incor- 
porated town  within  the  limits  of  which  such  real  estate  is  situate,  a  state- 
ment of  the  aggregate  amount  of  the  municipal  taxes,  penalty,  interest  and 
cost  due  thereon.  Before  such  prosecuting  attorney  shall  proceed  to  en- 
force such  lien,  he  shall  ascertain,  if  the  same  can  be  done,  the  name  and 
residence  of  the  owner  of  such  lands  or  lots,  and  he  shall  proceed  to  bring 
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suit  in  the  circuit  court  of  the  county  in  the  name  of  the  state  of  Indiana, 
on  the  relation  of  the  prosecuting  attorney,  against  such  owner,  making 
parties  thereto  all  persons  who  claim  to  have  an  interest,  in  said  lands  and 
lots,  or  who  appear  by  the  public  records  of  the  county  to  have  judgment 
liens,  mortgage  liens  or  other  liens  of  record,  upon  said  lands  or  lots,  and 
also  the  city  or  town  in  which  said  real  estate  is  situate  and  requiring  them 
to  assert  such  liens  or  claims  in  said  suit.  The  city  attorney  or  attorney 
of  such  town,  shall  appear  for  the  city  or  town  in  such  case  and  assert  its 
claim  and,  in  so  doing,  he  shall  be  allowed  a  docket  fee  of  live  dollars,  which 
shall  be  taxed  as  costs.  The  process  shall  be  issued  and  served  and  publi- 
cation made  and  all  the  proceedings  conducted  in  the  same  manner  as  or- 
dinary civil  suits  to  foreclose  mortgages  are  conducted,  and  the  judgment 
obtained  upon  the  lien  for  such  taxes,  penalty,  interest,  cost  and  charges 
shall  have  priority  over  all  other  liens  upon  such  lands  or  lots,  and  next  in 
order  of  priority  shall  be  the  judgment  obtained  for  the  taxes,  penalty,  in- 
terest and  costs  due  for  municipal  purposes  to  the  city  or  town  in  which 
such  real  estate  is  situated  and  such  liens  shall  in  nowise  be  affected  or 
destroyed  by  any  sale  or  conveyance  of  such  lands  or  lots  or  by  any  misno- 
mer on  the  tax  books  or  assessment  books  of  the  owner  of  said  lands  or  lots. 

8738.  Decree  on  suit— Fee.  §  218.  The  decree  in  such  suit  shall 
provide  that  the  property  shall  be  sold  by  the  sheriff,  as  other  lands  are 
sold  on  execution,  at  the  court  house  door  of.  the  proper  county,  to  the 
highest  bidder,  for  cash,  by  the  sheriff  of  the  county,  and  the  judgment  as 
to  the  lien  for  taxes,  penalty,  interest  and  cost,  shall  be  without  any  relief 
from  valuation  or  appraisement  laws  and  without  stay  of  execution;  and  the 
first  proceeds  of  such  sale  after  the  payment  of  costs  of  suit  shall  be  applied 
to  the  extinguishment,  pro  tanto,  of  the  judgment  f9r  taxes,  penalty,  inter- 
est and  costs,  and  paid  in  to  the  county  treasurer's  office,  and  the  residue 
shall  be  apportioned  in  such  manner  as  the  court  may  direct,  according  to 
the  rights  of  the  parties;  but,  in  cases  where  there  are  no  lien  claimants,  or 
conflicting  claims  of  ownership,  the  court  shall  direct  that  the  surplus,  if 
any,  shall  be  paid  in  to  the  treasurer's  office  for  the  use  of  the  owners  of 
such  lands  and  lots.  A  docket  fee  of  ten  dollars  for  the  prosecuting  attor- 
ney shall,  in  each  case  of  foreclosure  for  a  tax  lien,  be  entered  and  charged 
as  costs  on  the  judgments  against  such  lands  or  lots,  when  such  judgment 
is  obtained  and  collected,  as  other  costs. 

8739.  Evidence  on  suit.  §  219,  In  such  suits,  and  in  all  other  suits, 
and  for  any  purpose  of  evidence  or  authentication,  the  records  made  by  the 
county  auditors  respecting  delinquent  lands,  the  manner  of  advertisement 
of  sales  thereof,  the  sales  made  of  the  same  and  the  conveyances  thereof 
executed,  and  all  copies  of  such  records,  or  of  any  other  papers  required 
by  this  act  to  be  made  out,  duly  certified  to  be  such  by  the  proper  county 
Auditor,  under  his  seal  of  office,  shall  be  received  as  prima  facie  evidence 
of  the  facts  contained  therein. 

8740.  Several  parcels,  one  owner— One  suit.  §  220.  Where  there 
are  several  parcels  of  lands  or  lots  belonging  to  the  same  person,  and  which 
have  been  offered  for  sale  for  non  payment  of  taxes  for  three  years  suc- 
cessively and  have  remained  unsold  for  lack  of  bidders,  all  of  such  lands  and 
lots  shall  be  included  in  one  suit. 

8741.  Tax  title  defeated  —  Proof.  §  221.  In  all  suits  and  contro- 
versies involving  the  title  of  land  claimed  and  held  by  virtue  of  the  deed 
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executed  by  the  county  auditor  for  non  payment  of  taxes  thereon,  under 
this  or  any  former  tax  law,  the  person  claiming  by  adverse  title  to  such  deed 
shall  be  required  to  prove,  in  order  to  defeat  the  title  conveyed  by  such 
deed,  either  that  the  land  described  therein  was  not  subject  to  taxation  at 
the  date  of  assessment  of  the  tax  for  which  it  was  sold,  or  that  the  taxes  for 
the  non  payment  of  which  the  land  was  sold  were  paid  to  the  proper  officer 
within  the  time  limited  by  law  therefor,  or  that  the  same  had  not  been  as- 
sessed for  the  taxes  for  the  non  payment  of  which  it  was  sold,  or  that  the 
same  had  been  redeemed  pursuant  to  law,  or  that  a  certificate  in  proper 
form  had  been  given  by  the  proper  officer,  within  the  time  limited  by  law 
for  paying  taxes  or  for  redeeming  from  sales  made  for  the  non  payment 
thereof,  stating  no  taxes  were  due  at  the  time  such  sale  was  made,  or  that 
the  lands  were  not  subject  to  taxation. 

8742.  Action  to  quiet  title  —  Procedure.  §  322.  Any  person  hold- 
ing any  deed  of  lands  or  lots  executed  by  the  county  auditor  for  the  non 
payment  of  taxes,  may  commence  a  suit  in  the  circuit  court  of  the  county 
where  such  lands  lie,  to  quiet  his  title  thereto,  without  taking  possession  of 
such  lands,  and  all  parties  who  have,  or  claim  to  have,  or  appear  of  record 
in  any  of  the  public  offices  of  the  county,  where  such  land  or  lot  is  situated, 
to  have  any  interest  in,  or  lien  upon,  such  lands  or  lots,  shall  be  made  de- 
fendants in  such  suit,  and  no  outstanding  unrecorded  deed,  mortgage  or 
claim  shall  be  of  any  effect  as  against  the  title  or  right  of  the  complainant 
as  fixed  and  declared  by  the  decree  made  in  such  cause.  The  court  shall 
cause  the  facts  to  appear  of  record  and,  if  upon  the  hearing  of  such  cause, 
it  shall  appear  that  the  complainant's  title  was  or  is  invalid  for  any  cause, 
such  suit  shall  not  be  dismissed  by  the  court,  but  the  court,  in  cases  where 
the  tax  was  due  and  unpaid,  or  where  the  complainant's  title  was  invalid  for 
defect  or  uncertainty  of  description,  shall  ascertain  the  amount  due  the  com- 
plainant, for  principal  and  interest  to  be  computed  at  twenty  per  cent,  per 
annum,  and  shall  decree  the  payment  thereof  within  a  reasonable  time  by 
the  owner  of  such  land  and,  in  default  thereof,  shall  direct  that  such  land 
or  lot  be  sold  therefor,  and  that  the  equity  and  right  of  redemption  of  alt 
defendants  in  such  suit,  and  all  persons  claiming  under  them  shall  be*  for- 
ever foreclosed:  Provided,  that  proceedings  in  such  cases  shall  be  con- 
ducted in  the  same  manner,  as  near  as  may  be,  in  conformity  with  the  prac- 
tice in  the  case  of  foreclosure  of  mortgages. 

8743.  Tax  title  defeated  —  Lien  transferred  to  grantee.  §  223. 
If  any  conveyance  made  by  the  county  auditor,  pursuant  to  a  sale  made  for 
the  non  payment  of  taxes,  under  this  or  any  former  tax  law,  shall  prove  to 
be  invalid  and  ineffectual  to  convey  title  for  any  other  cause  than  such  as 
are  enumerated  in  the  section  immediately  preceding  the  last  section,  the 
lien  which  the  state  had  on  such  land  for  state,  county,  township  and  allt 
lawful  purposes,  shall  remain  in  full  force,  and  shall  be  transferred  by  such 
deed  to  the  grantee  and  vested  in  him,  his  heirs  and  assigns,  who  shall  be 
entitled  to  recover  from  the  owner  of  such  lands  the  amount  of  such  legal 
taxes,  together  with  all  lawful  charges,  with  interest  at  twenty  per  cent,  per 
annum,  from  the  date  of  such  sale,  and  also  the  amount  of  all  subsequent 
taxes  paid,  with  like  interest,  and  such  claim  shall  be  a  lien  upon  such  lands, 
and  the  same  shall  be  bound  for  the  payment  thereof;  and  in  case  judg- 
ment be  rendered  against  the  person  holding  the  title  from  the  auditor, 
as  aforesaid,  for  the  recovery  of  such  land,  in  an  action  of  ejectment  or 
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other  action  either  at  law  or  in  equity,  the  court  shall  ascertain  the  amount 
due  to  the  party  holding  such  tax  deed  for  principal  and  interest  and  for 
all  improvements  made  by  him  on  such  lands  and  shall  decree  the  payment 
thereof  within  such  reasonable  time  as  may  be  determined  by  such  court 
and,  in  default  of  such  payment,  shall  decree  that  such  lands  be  sold  there- 
for or  sufficient  thereof  to  pay  the  amount  of  such  improvements,  principal 
and  interest,  due  to  the  party  having  the  auditor's  deed,  his  heirs  and  as- 
signs: Provided,  that  there  shall  be  no  right  of  redemption  of  such  prop- 
erty after  the  date  of  sale,  and  that  the  sale  shall  be  without  tne  benefit  of 
appraisement  laws,  and  the  sheriff  shall,  upon  the  receipt  of  the  purchase 
money,  execute  to  the  purchaser  a  deed  in  fee  simple. 

8744.  Informality— Tax  not  invalid.  §  224.  No  general  or  spe- 
cific tax  authorized  by  the  laws  of  this  state  and  which  shall  be  assessed 
on  any  property  in  any  township,  city  or  town  within  this  state  by  any  of- 
ficer authorized  to  make  assessments  or  which  if  made  by  another  person 
or  may  be  adopted  by  such  officer  as  his  act  shall  be  held  to  be  illegal  or 
invalid  for  want  of  any  matter  of  form  in  any  proceeding  not  affecting  the 
merits  of  the  case,  and  which  shall  not  prejudice  the  rights  of  the  party 
assessed.  And,  all  taxes  assessed  upon  any  property  in  this  state,  shall  be 
presumed  to  be  legally  assessed  until  the  contrary  is  affirmatively  shown, 
and  no  sale  of  real  estate  for  the  non  payment  of  the  taxes  thereon  shall  be 
rendered  invalid  by  showing  that  any  certificate,  return,  affidavit  or  other 
paper  required  to  be  made  and  filed  in  any  office  is  not  found  in  any  office 
where  the  same  ought  to  be  filed  or  found,  but  until  the  contrary  is  proven 
the  presumption  shall  be,  in  all  cases,  that  such  certificate,  return,  affidavit 
or  other  paper  was  properly  made  and  filed  in  the  proper  office. 

8745-  Wrongful  sale  —  Loss  of  title  —  Recovery.  §  225.  When- 
ever the  owner  of  any  tract,  lot,  parcel  or  piece  of  land  is  deprived  of  his 
title  thereto,  or  to  some  portion  thereof,  or  by  reason  of  any  suit  in  rela- 
tion thereto  is  put  to  expense,  damages,  costs  or  charges,  by  reason  of  the 
failure  of  the  county  treasurer  to  give  proper  credit  for  any  taxes  paid  to 
him,  or  whenever  any  tract,  parcel  or  lot  of  land  shall  have  been  assessed 
to  two  different  persons  and  the  entire  tax  shall  have  been  paid  by  either 
of  them,  and  the  treasurer  shall  sell  such  land  as  delinquent  on  account  of 
the  non  payment  by  the  other  party  of  taxes  assessed  against  him  thereon, 
the  party  damaged  by  such  sale,  or  his  legal  representatives,  may,  in  an  ac- 
tion against  the  officer  by  whose  act  or  omission  such  damages  have  been 
caused,  or  upon  his  official  bond,  recover  a  judgment  for  double  the 
amount  of  all  the  damages,  costs  and  charges  to  which  such  owner  may 
have  been  subjected  in  consequence  of  such  failure  or  such  dereliction  of 
duty. 

8746.  Treasurer's  annual  settlement.  §226.  The  county  auditor 
and  treasurer  shall  attend  at  the  office  of  said  auditor  on  the  third  Monday 
in  April,  annually,  and  the  treasurer  shall  then  and  there  make  a  statement 
with  the  auditor  for  the  amount  of  taxes  for  which  such  treasurer  is  to  stand 
charged,  as  follows  : 

First.  The  auditor  shall,  in  a  column  or  columns,  for  the  purpose,  oppo- 
site the  name  and  description  on  the  right  hand  of  the  duplicate,  in  the 
hands  of  the  auditor  and  treasurer,  extend  a  list  of  all  such  taxes  as  the 
treasurer  shall  have  been  unable  to  collect. 
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Second.  The  treasurer  under  oath,  to  be  administered  by  the  auditor, 
shall  certify  in  such  duplicate  to  the  correctness  of  such  list,  setting,  out  in 
words  and  in  figures  the  amount  thereof. 

Third.  The  treasurer  shall  immediately  proceed  to  collect  the  same  in 
the  manner  provided  by  law. 

Fourth.  After  deducting  the  amount  of  taxes  so  returned  delinquent,  and 
the  collection  fees  allowed  the  treasurer  from  the  several  taxes  charged  on 
the  duplicate,  in  a  just  and  ratable  proportion,  the  treasurer  shall  be  held 
liable  for  the  balance. 

Fifth.  The  auditor  shall  tcertify  in  such  manner  as  the  auditor  of  state 
shall  direct  the  balance  due  for  all  state  purposes,  and  the  balance  due  for 
county  or  other  local  purposes,  which  certificate  he  shall  deliver  to  the 
treasurer,  who  shall  deliver  the  same  to  the  auditor  of  state  at  the  time  he 
makes  settlement  with  him.  The  said  treasurer  shall  also,  on  the  first  Mon- 
day in  November,  make  settlement  with  the  county  auditor  for  the  amount 
of  all  the  tax  and  delinquent  tax  for  which  said  treasurer  is  to  stand 
charged;  said  settlement,  in  all  respects,  to  be  made  and  certified  in  such 
manner  as  the  auditor  of  state  shall  direct,  and  it  shall  be  the  duty  of  the 
county  auditor  to  forward  a  certified  copy  of  such  settlement  forthwith  to 
the  auditor  of  state. 

8747.  Treasurer's  payment  to  state.  §  227.  Each  county  treas- 
urer shall  on  or  before  the  15th  day  of  May  in  each  year  pay  over  to  the 
state  treasurer  all  the  moneys  found  due  for  all  state  purposes  according  to 
the  certificate  of  settlement  with  the  auditor  of  his  county,  and  shall  take 
a  receipt  or  receipts  for  the  money  so  paid,  which  he  shall  deposit  with  the 
auditor  of  state  who  shall  give  him  a  quietus. 

8748.  State  revenue,  school  tax  etc.  pay,  when.  §  228.  Each 
county  treasurer  shall,  also,  on  or  before  the  1st  day  of  January  of  each 
year,  pay  over  to  the  state  treasurer  all  the  moneys  found  due  for  state 
revenue,  school  tax  and  all  other  state  purposes  according  to  the  certificate 
of  settlement  with  the  auditor  of  his  county,  and  shall  take  a  proper  receipt 
or  receipts  from  the  treasurer  for  moneys  so  paid,  which  he  shall  deposit 
with  the  auditor  of  state  who  shall  give  him  a  quietus. 

8749.  Treasurer's  failure  to  pay.  §  229.  If  any  county  treasurer 
shall  fail  to  pay  in  to  the  state  treasury  the  amount  due  to  the  state,  on  his 
account  for  the  state  and  other  taxes,  before  or  at  the  time  required  by  this 
act  he  shall  forfeit  and  pay  to  the  state  of  Indiana  a  penalty  of  fifteen  per- 
cent, on  the  amount  due,  which  shall,  together  with  the  amount  due  the 
state,  be  recovered  by  an  action  of  debt  in  the  name  of  the  state  of  In- 
diana against  such  dilatory  treasurer.  And,  it  shall  be  the  imperative  duty 
of  the  auditor  of  state  to  notify  at  once  the  prosecuting  attorney  of  the 
proper  county  of  such  default  and  such  attorney  shall  bring  suit  imme- 
diately against  such  treasurer  and  such  penalty,  when  recovered,  shall  be 
paid  in  to  the  state  treasury.  For  his  services  in  collecting  such  penalty 
such  prosecuting  attorney  shall  be  allowed  a  docket  fee  of  ten  dollars,  to 
be  taxed  as  costs  against  such  defaulting  officer.  In  no  case  shall  the 
prosecuting  attorney  fail  to  bring  such  suit  unless  satisfactory  evidence 
from  the  county  board  is  presented  to  him  showing,  by  official  action  taken 
by  such  board,  lawful  cause  why  the  treasurer  could  not  pay  over  in  part 
or  in  whole  the  amount  due  on  such  treasurer's  account  with  the  state. 
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8750.  Mistake  in  settlement,  correction.  §  230.  If  any  county 
treasurer  in  making  settlement  with  the  county  auditor  shall  stand  charged 
by  mistake  with  any  tax  remaining  unpaid,  and  shall  not  receive  a  credit 
therefor  in  such  settlement  such  treasurer  may  collect  such  tax  for  his  own 
use  at  any  time  after  such  settlement,  either  by  distress  and  sale,  as  herein- 
before provided,  or  by  an  action  of  debt  in  his  own  name,  before  any  jus- 
tice of  the  peace  or  court  having  jurisdiction. 

8751.  Treasurer's  failure  to  settle  with  county.  §  231.  If  any 
county  treasurer  shall  refuse  or  neglect  to  make  return  or  settlement  with 
the  auditor  of  his  county,  as  in  this  act  required,  he  and  his  sureties  shall 
be  held  liable  to  pay  the  full  amount  of  the  taxes  charged  on  the  duplicate,, 
respecting  which  he  so  refuses  or  neglects  to  make  return  or  settlement, 
together  with  interest  from  the  time  when  such  return  or  settlement  should 
have  been  made,  and  ten  per  centum  damages,  and  it  shall  be  the  duty  of 
the  county  auditor  to  notify,  immediately,  the  prosecuting  attorney  of  such 
failure  or  refusal,  who  shall  bring  suit  at  once  upon  such  treasurer's  official 
bond. 

8752.  Treasurer's  failure  to  pay  to  county.  §  232.  The  county 
treasurer  shall  pay  over  all  the  revenues  collected  for  county,  road  and 
other  purposes,  and  make  settlements  therefor  at  the  time  and  in  the  man- 
ner by  this  act  required,  and,  upon  failure  or  refusal  to  do  so,  he  and  his 
sureties,  on  his  official  bond,  shall  be  held  liable  to  pay  the  full  amount  which 
he  shall  [should]  have  paid  over,  together  with  interest  and  ten  per  centum 
damages,  and  such  suit,  if  for  state  revenue,  shall  be  brought  by  the  attor- 
ney general,  in  the  name  of  the  state  of  Indiana,  on  relation  of  the  auditor 
of  state,  upon  the  written  request  of  the  auditor  of  state,  and,  if  for  county, 
road  or  any  other  purpose,  it  shall  be  brought  by  the  prosecuting  attorney, 
in  the  name  of  the  state  of  Indiana,  or  [on]  relation  of  the  county  auditor, 
upon  the  written  request  of  the  county  auditor,  or  upon  the  order  of  the 
board  of  county  commissioners.  And  in  case  of  recovery  upon  such  bond, 
such  attorney  general,  or  prosecuting  attorney  shall  be  entitled  to  a  com- 
pensation of  five  per  centum  upon  all  sums  collected,  after  judgment  for 
the  full  amount,  interest  and  ten  per  centum  damages,  has  been  obtained, 
and  also  a  docket  fee  of  ten  dollars,  to  be  taxed  as  costs  against  the  judg- 
ment defendants. 

8753.  Treasurer's  account  as  evidence.  §  233.  The  stated  account 
of  the  county  treasurer  against  whom  suit  is  brought,  certified  by  the  au- 
ditor of  state  as  truly  transcribed  from  the  account  current  against  such 
treasurer  on  the  books  of  said  auditor's  office,  authenticated  by  the  state 
seal,  shall  be  prima  facie  evidence  against  such  treasurer  and  his  sureties. 

8754.  Books  of  account  etc.  as  evidence.  §  234.  In  all  suits 
brought  against  any  county  treasurer  and  his  sureties,  the  books  and  papers 
belonging  to  the  treasurers  office  and  all  books  and  papers  belonging  to 
the  auditor's  office,  shall,  when  proved  by  the  oral  testimony  of  the  auditor, 
be  admissible  testimony. 

8755.  Sheriff  collecting  from  delinquent  treasurer  —  Duty. 
§  235.  The  sheriff,  or  other  officer,  who  shall  collect  any  money  from  any 
delinquent  county  treasurer  or  his  sureties,  shall,  within  ten  days  after  the 
assessment  and  collection  thereof,  pay  in  to  the  county  treasury  such  por- 
tion thereof  as  shall  belong  to  the  county  and,  within  thirty  days  after  such 
collection,  shall  pay  in  to  the  state  treasury  the  portion  belonging  to  the 
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state,  retaining  the  same  traveling  fees  allowed  by  law  to  county  treasurers, 
or  he  shall  pay  the  same  over  in  such  other  manner  as  the  auditor  of  state 
may  direct. 

8756.  Dog  tax  —  Disposal  of.  §  236.  The  revenue  received  from 
the  tax  on  dogs  in  each  township  shall  be  set  apart  by  the  county  auditor 
at  such  annual  settlement,  and  the  same  shall  be  paid  over  by  the  county 
treasurer  to  the  proper  township  trustee.  The  sums  so  collected  and  re- 
ceived in  each  township  are  hereby  declared  to  be  a  fund  for  the  payment 
of  damages  sustained  by  the  owners  of  sheep  maimed  or  killed  by  dogs 
within  such  township;  and  each  township  trustee  is  directed  and  required 
to  hold  the  same  for  such  purposes:  Provided,  however,  that  when  it  shall 
so  happen,  on  the  first  Monday  of  March  in  each  year,  in  any  township, 
that  the  said  fund  shall  accumulate  to  an  amount  exceeding  fifty  dollars  over 
and  above  orders  drawn  against  the  same,  then  the  surplus  over  said  sum 
of  fifty  dollars  shall  be  expended  by  such  trustee  for  the  use  of  the  school 
revenue  of  the  township. 

8757.  Treasurer  over — Paying  county.  §237.  Whenever  it  shall 
appear  to  the  board  doing  county  business  in  any  of  the  counties  of  the  state, 
by  clear  and  sufficient  proof,  that  by  reason  of  erroneous  charges  in  the  tax 
duplicate,  or  from  any  other  cause,  the  treasurer  of  such  county  has  paid  and 
accounted  to  said  board  for  more  money  than  was  justly  due  from  him  on 
account  of  county  revenue,  said  board  doing  county  business  shall  direct 
the  auditor  to  credit  said  treasurer  with  the  sum  or  sums  thus  improperly 
paid,  and  order  the  same  to  be  refunded  out  of  the  county  treasury. 

8758.  Over  paying  State.  §  238.  Whenever  similar  improper  or  erro- 
neous payments  have  been  made  by  any  county  treasurer  to  the  state  treas- 
urer, the  board  doing  county  business  shall  direct  the  auditor  to  certify  said 
improper  or  erroneous  payments  to  the  auditor  of  state,  under  his  seal  of 
office,  who  shall  audit  and  allow  the  same  as  a  claim  against  the  treasurer, 
and  the  treasurer  shall  pay  the  same  out  [of  J  any  moneys  not  otherwise  ap- 
propriated. 

8759.  Sections  retroactive.  §  239.  The  provisions  of  the  preceding 
sections  shall  extend  to  persons  who  have  been,  as  well  as  those  who  are 
now  and  shall  hereafter  be,  county  treasurers. 

8760.  Delinquencies  omitted  from  tax  duplicate.  §  240.  Annu- 
ally, in  the  month  of  November,  before  the  delinquencies  of  a  former  year 
or  years  are  carried  upon  the  current  year's  duplicate,  it  shall  be  the  duty 
of  the  county  auditor  and  treasurer  to  review  and  carefully  examine  the  list 
of  delinquencies;  all  such  delinquencies  as  by  reason  of  removal  from  the 
state,  leaving  no  property,  or  dying,  leaving  no  property,  and  all  delinquen- 
cies which  in  the  judgment  of  said  auditor  and  treasurer,  from  any  other 
cause,  there  is  no  reasonable  probability  of  being  collected,  shall  be  omitted 
from  the  current  year's  duplicate. 

8761.  Lists  not  in  apt  time— Assessment  not  invalid.  §  241. 
Any  failure  to  deliver  the  treasurer's  or  assessor's  books  within  the  time  re- 
quired by  this  act,  or  to  make  any  official  certificate  within  the  time  required 
by  this  act,  shall  in  no  way  affect  the  validity  of  the  assessment  and  levy  or 
collection  of  taxes,  but  in  case  of  such  failure,  the  assessment  and  levy  of 
taxes  and  the  proceedings  to  collect  taxes,  shall  be  held  to  be  as  valid  and 
building  [binding]  as  if  said  books  had  been  delivered  at  or  within  the  time 
required  by  law. 
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8762.  Forms  —  Instructions.  §  242.  It  shall  be  the  duty  of  the  au- 
ditor of  state  to  make  out  and  forward  to  each  county  auditor,  from  time  to 
time,  for  the  use  of  such  auditor  and  other  officers,  suitable  forms  and  in- 
structions, and  all  such  instructions  shall  be  strictly  complied  with  by  the 
officers  in  the  performance  of  their  respective  duties.  He  shall  give  his 
opinion  and  advice  on  all  questions  of  doubt,  as  to  the  true  intent  and  mean- 
ing of  the  provisions  of  this  act 

8763.  Uncollected  tax  — To  next  year's  duplicate.  §  243.  If  the 
tax  on  any  property  liable  to  taxation  is  prevented  from  being  collected  for 
any  year  or  years,  by  reason  of  any  erroneous  proceedings  or  other  cause, 
or  has  not  heretofore  been  assessed,  the  same  shall  be  assessed  as  in  this  act 
provided,  and  the  amount  of  such  tax  which  such  property  should  have  paid, 
shall  be  added  to  the  tax  on  such  property  for  the  next  succeeding  year. 

8764.  Book  keeping,  uniform.  §  244.  It  shall  be  the  duty  of  the  au- 
ditor of  state  to  order  and  enforce  a  correct,  and,  as  far  as  practicable,  uni- 
form system  of  book  keeping  by  the  county  treasurers  and  auditors,  so  as  to 
aiford  a  suitable  check  upon  their  mutual  action  and  insure  the  thorough 
supervision  and  safety  of  state,  county  and  other  funds. 

8765.  Act,  distribution  of —  Instructions  etc.  under.  §  245.  The 
auditor  of  state  shall,  from  time  to  time,  whenever  he  shall  find  it  neces- 
sary, cause  to  be  printed,  at  the  expense  of  the  state,  a  sufficient  number  of 
copies  of  this  act  to  furnish  one  copy  to  each  township  assessor,  county  as- 
sessor, treasurer,  auditor  and  commissioner  within  this  state,  and  shall  trans- 
mit to  each  county  auditor  a  sufficient  number  for  his  county.  Every  county 
auditor  receiving  such  copies  shall  immediately  distribute  the  same  to  the 
persons  entitled  thereto.  The  auditor  of  state  shall  also  furnish  the  several 
township  assessors,  county  assessors,  auditors  and  treasurers,  with  all  such 
forms  and  instructions  as  he  may  wish  them  to  pursue  in  the  performance 
of  the  duties  required  by  this  act.  And,  in  preparing  such  forms  for  the  re- 
turns to  be  made  by  county  auditors,  and  for  the  settlement  sheets  of  county 
treasurers,  he  shall  require  them  to  separately  show  the  amount  collected 
and  paid  in  on  account  of  poll  tax. 

8766.  School  land  assessments  legalized.  §  246.  In  all  cases 
where  school  lands  have  been  sold  and  a  certificate  has  been  issued  to  the 
purchaser  or  entered  or  recorded  in  the  proper  office  or  otherwise  and  the 
purchaser  has  entered  into  possession  and  paid  a  part  or  the  whole  of  the 
purchase  money,  or  could  have  entered  into  occupancy,  such  land  shall  be 
deemed  and  held  as  having  been  sold  so  as  to  make  them  liable  to  taxation, 
within  the  meaning  of  the  law,  as  fully  and  completely  as  they  would  have 
been  had  a  deed  been  made  and  delivered,  and  the  fee  had  passed  to  the 
purchaser;  and  all  appraisements  of  land  so  sold,  and  all  assessments  of 
the  same  for  taxes,  and  all  levies  and  collections  of  taxes  thereon  hereto- 
fore made,  shall  be,  and  are  hereby  legalized  and  declared  to  be  lawful  and 
valid,  and  shall  in  nowise  be  subject  to  question  by  reason  of  such  sale  not 
having  been  consummated  by  execution  and  delivery  of  deed.  But,  when- 
ever any  treasurer  fails  to  collect  any  delinquent  taxes  for  any  year,  and  the 
same  is  carried  over  to  the  next  year's  duplicate,  together  with  all  penalties 
and  interest,  such  treasurer  shall  not  be  entitled  to  any  fee,  for  collecting 
the  delinquent  part  of  said  duplicate,  more  than  he  is  entitled  to  by  law  for 
collecting  the  duplicate  of  the  current  year. 
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8767.  Effect  of  last  preceding  section.  §  247.  No  treasurer  shall 
refund  any  taxes  paid,  nor  shall  any  board  of  county  commissioners  author- 
ize the  refunding  or  repayment  of  any  taxes  so  levied  or  collected,  nor  shall 
any  action  be  commenced  or  maintained  in  any  court  in  this  state,  nor  shall 
any  court  have  jurisdiction  to  recover  taxes  so  levied  and  collected  as  be- 
ing illegal  by  reason  of  such  lands  not  being  sold  in  any  case  contemplated 
in  the  preceding  section. 

8768.  Compromise  of  taxes.  §  248.  Whenever,  at  any  time  before 
the  first  day  of  April,  1892,  it  shall  appear  to  the  joint  satisfaction  of  the 
county  auditor  and  the  county  treasurer  and  the  county  assessor,  that  any 
tract  of  land  or  city,  town  or  village  lot,  heretofore  assessed  with  state  and 
county  taxes  and  heretofore  unsold  for  taxes,  is  not  worth  the  amount  of 
such  taxes,  interest  and  costs,  they  shall  jointly  proceed  to  appraise  such 
tract  of  land  or  lot  at  its  true  cash  value,  and  thereupon  it  shall  be  lawful 
for  said  auditor,  treasurer  and  assessor  to  compromise  said  taxes  assessed 
up  to  the  first  day  of  April,  1891,  with  the  owner  of  such  tract  or  lot,  for 
such  sum  in  cash,  as  may  seem  advantageous  to  the  county  and  state,  and 
such  proposed  compromise  shall  be,  at  once,  reported  by  the  county  audi- 
tor to  the  auditor  of  state  and,  if  approved  by  him  under  his  hand  and  seal 
of  office,  and  not  otherwise,  the  same  shall  be  valid  and  effectual,  if  the 
amount  thereof  is  paid  to  the  county  treasurer  before  the  first  day  of 
April,  1892. 

8769.  Compromise,  certificate  of.  §  249.  As  soon  as  such  payment 
is  made,  a  certificate  of  satisfaction  and  redemption  shall  be  issued  by  the 
county  treasurer,  attested  by  the  signature  and  seal  of  the  county  auditor, 
and  delivered  to  such  owner,  which  certificate  shall  be  valid  and  effectual 
to  release  said  land  or  lot  from  the  lien  of  all  state  and  county  taxes,  pen- 
alties and  costs  due  thereon  up  to  the  first  day  of  April,  1891,  and  [the] 
sum  so  paid  in  compromise  shall  be  distributed  to  the  state  and  county  in 
the  proportion  that  the  amount  received  bears  to  the  whole  amount  assessed 
and  charged  against  such  tract  or  lot. 

8770.  Compromise— Three  years' delinquency.  §  250.  When- 
ever, before  April  1, 1892,  the  owner  of  any  tract  of  land,  or  city,  town  or 
village  lot,  heretofore  assessed  with  state  and  county  taxes,  and  unsold  for 
taxes,  which  have  been  continuously  delinquent  for  at  least  three  years  or 
more  before  the  taking  effect  of  this  act,  offers  to  the  county  treasurer  to  pay 
in  cash  the  full  amount  of  such  taxes,  with  interest  thereon  at  the  rate  of 
six  per  cent,  per  annum,  from  the  day  each  instalment  of  tax  became  due 
and  payable,  without  the  penalty,  costs  and  charges  thereon,  and  it  appears 
to  the  joint  satisfaction  of  the  county  auditor,  treasurer  and  assessor,  that 
it  will  be  more  advantageous  to  the  county  and  state  [tol  accept  such  offer, 
than  to  proceed  against  such  lands  or  lots,  they  shall  at  once  jointly  report 
the  offer  with  their  opinion,  to  the  auditor  of  state  and,  if  he  notifies  the 
county  auditor,  under  his  hand  and  seal  of  office,  that  he  deems  it  advan- 
tageous to  the  county  and  state  to  accept  such  offer,  it  shall  thereupon  be 
the  duty  of  the  county  treasurer  to  accept  such  offer  and  to  receive  the 
amount  of  such  taxes  and  interest  without  the  penalty,  cost  and  charges. 

8771.  Redemption  certificate.  §  251.  As  soon  as  such  payment  is 
made  the  certificate  of  satisfaction  and  redemption  shall  be  issued  by  the 
county  treasurer,  attested  by  the  signature  and  seal  of  the  county  auditor, 
and  delivered  to  such  owner,  which  certificate  shall  be  valid  and* effectual 
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to  release  said  land  or  lot  from  the  lien  of  all  state  and  county  taxes,  pen- 
alties and  costs  due  thereon  up  to  the  first  day  of  April,  1891,  and  such 
sum  so  paid  shall  be  distributed  to  the  state  and  county  in  proportion 
that  the  amount  received  bears  to  the  whole  amount  assessed  and  charged 
against  such  tract  or  lot. 

8772.  Compromise,  limit  of —  Cities  and  towns  may  compro- 
mise. §  252.  The  privilege  to  compromise  and  pay,  permitted  in  the  fore- 
going section,  shall  not  extend  beyond  the  first  day  of  April,  1892,  and  the 
provisions  of  said  sections  shall  apply  to  municipal  taxes  in  cities  and  in- 
corporated towns,, and  in  cities  the  treasurer,  clerk  and  chairman  6f  the  fi- 
nance committee  shall  perform  the  same  duties  as  are  now  enjoined  in  said 
sections,  and  the  mayor  shall  perform  the  duties  required  of  auditor  of  state, 
and  in  incorporated  towns,  the  board  of  trustees  shall  have  full  power  to 
perform  the  duties  in  said  sections  enjoined  upon  said  officers  as  aforesaid. 

8773.  Prior  liens  —  Penalties.  §  253.  All  liens  for  taxes,  and  all 
penalties,  and  any  right  to  redeem  from  tax  sales,  accrued  under  former 
laws,  and  existing  at  the  time  of  the  passage  of  this  act  are  hereby  continued 
in  force  and  may  be  enforced  under  the  provisions  of  this  act  and  all  suits 
and  proceedings  now  pending  for  collection  of  taxes  under  former  and  ex- 
isting laws,  shall  be  continued  to  a  final  termination,  the  same  as  if  this  act 
had  not  been  passed. 

8774.  Cities  governed  by  this  statute  —  City  offices  abolished. 
§  254.  Cities  shall  be  governed  by  the  provisions  of  this  law,  in  regard  to 
the  matters  embraced  therein,  so  far  as  the  same  are  applicable,  and  the 
duties  required  by  the  terms  of  this  act  to  be  done  by  the' county  officers, 
shall  be  performed  by  the  corresponding  officers  of  each  city  in  regard  to 
the  assessment  and  collection  of  taxes,  and  all  matters  pertaining  thereto: 
Provided,  that  all  city  taxes  shall  be  paid  on  or  before  the  third  Monday  in 
April  of  each  year,  unless  the  common  council  shall,  by  ordinance  or  reso- 
lution, determine  otherwise,  as  provided  by  law:  And,  provided,  further, 
that  the  office  of  city  assessor  and  the  city  board  of  equalization  are  hereby 
abolished  and  the  assessment  of  real  and  personal  property,  as  made  and 
returned  by  the  township  assessor,  shall  serve  as  the  assessment  for  city 
purposes,  and  the  proper  city  officers  shall  have  access  to  the  assessor's 
books  and  to  the  tax  duplicates  in  the  county  auditor's  office,  for  the  pur- 
pose of  transcribing  therefrom  a  list  of  the  property  assessed,  as  the  same 
shall  have  been  equalized  by  the  board  of  review  and  the  state  board  of  tax 
commissioners. 

8775«  False  swearing.  §  255.  Any  person  who,  under  any  of  the  pro- 
ceedings required  or  permitted  by  this  act,  shall  wilfully  swear  falsely,  shall 
be  guilty  of  perjury  and  subject  to  all  its  penalties. 

8776.  False  assessment.  §  256.  Any  assessor  or  member  of  a  board 
of  review,  or  of  a  board  of  tax  commissioners,  who  shall  wilfully  assess  any 
property  at  more  or  less  that  [than]  what  he  believes  to  be  its  true  cash 
value,  as  the  sa,me  is  defined  in  this  act,  shall  be  guilty  of  a  misdemeanor, 
and  on  conviction  thereof,  he  shall  be  punished  by  a  fine  not  exceeding 
three  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  more  than 
one  year,  or  both,  in  the  discretion  of  the  court. 

8777.  Officer's  failure  in  duty.  §  257.  Any  officer  who  shall  wilfully 
neglect  or  refuse  to  perform  any  of  the  duties  imposed  on  him  by  this  act, 
when  no  other  provision  is  made  herein,  [shall]  be  guilty  of  a  misdemeanor 
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and,  on  conviction  thereof,  shall  be  punished  by  imprisonment  in  the  county 
jail  not  exceeding  six  months,  or  by  fine  not  exceeding  two  hundred  dollars, 
or  both,  in  the  discretion  of  the  court,  and  shall  be  liable  to  any  person  in- 
jured thereby  to  the  full  extent  of  the  damage  sustained. 

8778.  Forms  under  act  — Preparation  of.  §  258.  The  state  board 
of  tax  commissioners  is  hereby  authorised  to  prepare,  for  the  use  of  assessors, 
a  more  complete  and  perfect  form  of  "  schedule  of  property  "  than  that  set 
out  in  section  53  of  this  act,  with  a  view  of  securing  a  full  assessment  of  all 
the  property  of  the  state;  and  all  county  auditors  are  directed  to  use  such 
form,  in  preparing  blanks  for  the  use  of  assessors.  Said  board  is  also  au- 
thorized to  prepare,  in  like  manner,  a  new  form  of  tax  receipt  for  the  use  of 
county  treasurers,  which  form  of  receipt,  when  so  prepared,  shall  be  used 
by  all  county  treasurers:  Provided,  that  for  the  assessment  and  collection 
of  taxes  for  the  year  1891,  the  forms  heretofore  in  use  maybe  continued  as 
far  as  practicable,  subject,  however,  to  all  provisions  of  this  act. 

8779.  Repealing  clause.-  §  259.  All  laws  and  parts  of  laws  within  the 
purview  of  this  act,  including  "  An  act  to  render  uniform- the  assessments  of 
personal  property  in  the  several  townships  of  the  different  counties,"  ap- 
proved March  8,  1889,  are  hereby  repealed.     [See  §§  8805-9. 

8780.  Emergency.  §  260.  Inasmuch  as  an  emergency  exists,  this  act 
shall  take  effect  and  be  in  force  from  and  after  its  passage. 

An  Act  limiting  the  amount  of  taxes  that  may  be  levied  in  counties  having  a  voting  population  of 
twenty-five  thousand  and  declaring  an  emergency.  [Approved  and  in  force  March  9,  1889;  S., 
1889,  p.  306. 

8781.  Tax  levy,  limit  of,  in  certain  counties.  Sec.  i.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana,  That  it  shall  be  unlawful 
for  the  board  of  commissioners  of  any  county  in  this  state  having  a  voting 
population  of  over  twenty-five  thousand,  as  shown  by  the  votes  cast  for 
governor  at  the  last  preceding  election,  to  levy  and  assess  a  tax  for  any  one 
year  for  county  purposes  exceeding  thirty-three  cents  on  the  hundred  dol- 
lars returned  for  taxation  for  the  current  year. 

8782.  Repealing  clause.  §  2.  All  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  and  an  act  entitled  "  An  act  limiting  the 
amount  of  taxes  that  may  be  levied  by  the  board  of  commissioners  in  coun- 
ties having  a  voting  population  of  over  twenty-five  thousand,  as  shown  by 
the  votes  cast  for  governor,  at  the  last  preceding  election,  repealing  all  laws 
in  conflict  therewith  and  declaring  an  emergency,"  approved  March  17, 
1885,  are  hereby  repealed. 

8783.  Emergency.  §3.  An  emergency  is,  hereby,  declared  to  exist 
and  this  act  shall  be  in  force  from  and  after  its  passage. 

An  Act  to  provide  a  remedy  for  attempted  taxation  of  Indian  lands  not  subject  to  taxation,  making  such 
attempts  unlawful  and  declaring  an  emergency.  [Approved  and  in  force  March  5,  1891;  S.,  1691, 
p.  X15. 

Preamble.  Whereas,  A  limited  quantity  of  Indian  lands  in  the  state 
of  Indiana,  not  subject  to  taxation,  have  been  assessed  and  placed  on  tax 
duplicates  thereby  illegally  and  unjustly  clouding  the  title  thereto: 

5784.  Lands  of  Indians  —  Assessment  etc  of  Miami  lands  un- 
lawful —  Exception.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  That  it  shall  be  unlawful  for  any  state,  county  or  munici- 
pal officer  to  assess,  place  upon  any  tax  duplicate,  advertise  or  offer  for  sale 
or  sell,  for  purported  assessments  thereon,  any  land  in  Indiana  included 
within  a  grant  to  any  member  of  the  Miami  tribe  of  Indians  made  by  the 
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United  States  under  a  treaty  with  such  tribe  from  lands  in  such  treaty  ceded 
by  said  tribe:  Provided,  the  then  owner  of  such  land  is  not  a  citizen  of  the 
United  States  and  is  a  descendant  or  member  of  the  family  of  such  grantee, 
and  that  such  grantee  was,  by  treaty  between  the  United  States  and  such 
tribe,  permitted  to  remain  with  his  family  in  Indiana  when  said  tribe  re- 
moved from  the  state,  and  that  such  owner  or  his  ancestors  subsequent  to 
the  removal  of  said  tribe  from  Indiana  was,  in  said  state  enumerated  and 
paid  by  the  United  States  as  a  member  of  said  tribe,  and  that  such  lands 
have  not  been  in  the  adverse  possession  of  any  person  not  a  member  of  said 
tribe  and  descendant  of  said  original  grantee  under  a  conveyance  executed 
by  such  an  owner. 

8785.  Action  to  remove  cloud  —  Determination  final.  §  2.  When- 
ever such  land  so  owned  has  been  or  may  be  assessed  or  placed  upon  any  tax 
duplicate  for  taxation,  any  such  owner  or  owners  or  their  assigns  may  insti- 
tute suit  in  the  circuit  court  of  the  county,  wherein  such  land  is  found,  against 
the  board  of  commissioners,  auditor  and  treasurer  of  such  county  to  relieve 
such  land  from  the  cloud  on  the  title  thereto  created,  while  so  owned,  by 
such  assessment  or  placing  the  same  on  any  tax  duplicate  and  by  any  pur- 
ported sale  thereof  based  thereon.  And,  such  court  shall,  upon  complaint 
containing  facts  establishing  the  existence  of  all  the  conditions  in  section  1 
of  this  act  set  forth  as  to  character  of  lands  therein  described  and  owner- 
ship thereof,  have  jurisdiction  to  finally  determine  the  rights  of  the  state  of 
Indiana  and  any  public  corporation  therein,  as  well  as  of  any  person  prop- 
erly made  defendant  in  such  suit,  and  render  judgment  accordingly  in  favor 
of  plaintiff  if  such  complaint  be  true:  Provided^  this  act  shall  not  affect  any 
suit  now  pending  in  any  court  in  this  state. 

8786.  Emergency.  §  3.  An  emergency  existing,  therefore,  this  act  shall 
be  in  force  from  and  after  its  passage. 

An  Act  to  amend  section  twenty-four  of  an  act  entitled  "An  act  concerning  taxation,"  approved  March 
29,  1881  (the  same  being  section  6293  of  the  Revised  Statutes  of  1881)  and  to  provide  for  the  manner 
of  assessing  steamboats  and  other  watercrafts  and  declaring  an  emergency.  [Approved  and  in 
force  March  9,  1889;  S.,  1889,  p.  290. 

8787.  [6293]  Watercraft,  assessment  of.  Sec.  i.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana,  That  section  24  of  the  above 
entitled  act  be  and  the  same  is  hereby  amended  so  as  to  read  as  follows: 
Section  24.  All  persons,  companies  and  corporations  in  this  state  owning 
steamboats,  sailing  vessels,  wharf  boats,  barges  and  other  watercraft  shall 
be  required  to  list  the  same  for  assessment  and  taxation  in  the  county,  town- 
ship, city  or  town  in  which  the  same  may  belong  or  be  enrolled,  registered 
or  licensed,  or  kept  when  not  enrolled,  registered  or  licensed. 

8788.  Emergency.  §  2.  An  emergency  exists,  therefore  this  act  shall 
be  in  force  from  and  after  its  passage. 

An  Act  entitled  an  act  to  amend  section  84  of  an  act  entitled  an  act  concerning  taxation,  approved 
March  29,  1881,  and  saving  to  the  state  all  liabilities  which  have  accrued  thereunder  and  declaring 
an  emergency.    [Approved  and  in  force  March  9, 1889 ;  S.,  1889,  p.  273. 

8789.  [6352]  Express  companies.  Sec.  i.  Be  it  enacted  by  the  Gen- 
eral  Assembly  of  the  State  of  Indiana,  That  section  84  of  an  act  entitled 
"An  act  concerning  taxation,"  approved  March  29,  1 881,  be  and  the  same 
is  hereby  amended  as  follows  :  Any  person  or  persons,  joint  stock  associa- 
tion, company  or  corporation,  engaged  in  the  business  of  conveying  to, 
from  or  through  this  state,  or  any  part  thereof,  money  packages,  gold,  sil- 
ver, plate  or  other  articles  by  express,  on  contract  with  any  railroad  corn- 
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pany,  or  the  managers,  lessees,  agent  or  receiver  thereof  (not  including  rail- 
road companies  engaged  in  the  ordinary  transportation  of  merchandise  and 
property  in  this  state),  shall  be  deemed  to  be  an  express  carrier. 

8790.  Privilege  — Payment  to  the  state  — Annual  return— De- 
fault —  Forfeiture  —  Recovery.  §  2 .  That  the  carriage  of  money  pack- 
ages, gold,  silver,  plate,  or  other  articles  for  hire,  from  point  to  point  within 
this  state  by  express  carriers,  as  above  defined,  is  hereby  declared  and  is 
a  privilege,  for  which  such  carriers  shall  pay  to  the  state  annually  a  sum  of 
money  to  be  determined  as  follows:  Every  such  express  carrier  shall,  an- 
nually, between  the  first  day  of  April  and  the  first  day  of  May,  make  and 
deliver  to  the  auditor  of  state  a  statement,  verified  by  the  oath  of  the  car- 
rier, officer  or  agent  making  such  report,  showing  the  entire  receipts  of  each 
agent  of  such  carrier  doing  business  in  the  state,  on  account  of  business 
originating  and  terminating  in  this  state,  for  the  year  then  next  preceding 
the  first  day  of  April,  for  and  on  account  of  such  carrier,  including  the  pro- 
portion of  gross  receipts  for  business  done  by  such  carrier  in  connection 
with  other  carriers  when  such  business  originated  and  terminated  within 
this  state.  Such  carrier  in  making  a  statement  of  such  receipts,  shall  in- 
clude as  such,  all  gross  sums  earned  or  charged  of  such  business,  for  such 
preceding  year,  whether  actually  received  or  not.  Such  statement  shall 
contain  an  abstract  of  the  amount  of  gross  earnings  in  each  county  and  the 
total  amount  of  gross  earnings  for  all  counties.  Upon  the  filing  of  such 
report  in  the  office  of  the  auditor  of  state,  such  carrier  shall  pay  in  to  the 
treasury  of  the  state  a  sum  of  money  equal  to  two  percent,  of  the  aggregate 
gross  receipts  as  shown  by  such  report.  The  auditor  of  state  may,  upon 
the  filing  of  such  report,  call  for  any  papers  or  books  relating  to  such  re- 
ceipts in  the  possession  or  under  the  control  of  the  carrier,  and  the  same 
shall  be  submitted  to  him  by  the  carrier  within  one  week  after  demand. 
If  the  auditor  of  state  shall  discover  that  such  report  is  incorrect,  he  shall 
correct  it,  and  if  any  additional  sum  of  money  be  due  from  such  carrier, 
the  carrier  shall  immediately  pay  in  such  amount  to  the  treasury  of  the 
state.  Any  express  carrier  failing  to  comply  with  any  of  the  provisions  of 
this  act,  shall  forfeit  to  the  state  the  sum  of  fifty  dollars  for  each  and  every 
day  while  in  default,  to  be  recovered  in  any  court  of  competent  jurisdic- 
tion; and  it  shall  be  the  duty  of  the  attorney  general,  at  the  direction  of 
the  auditor  of  state,  to  bring  the  action. 

8791.  Rights  of  state  reserved.  §  3.  Nothing  herein  contained  shall 
release  any  express  carrier  from  any  liability  which  has  accrued  to  the  state 
under  the  act  which  has  been  amended,  nor  shall  this  act  be  construed  as 
exempting  any  express  carrier  from  taxation  on  tangible  property.  The 
first  report  required  hereunder  shall  be  for  the  full  year  from  the  first  day 
of  April,  1889. 

8792.  Emergency.  §  4.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore  the  same  shall  be  in  force  and  take 
effect  from  and  after  its  passage. 

An  Act  entitled  an  act  to  amend  section  85  of  an  act  entitled  "  An  act  concerning  taxation,"  approved 
March  29,  1881,  and  saving  to  the  state  all  liabilities  which  have  accrued  thereunder  and  declaring 
an  emergency.     [Approved  and  in  force  March  it,  1889;  S.,  1889,  p.  389. 

8793.  [6353I  Telegraph  companies.  Sec.  i.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  section  85  of  an  act  entitled 
"An  act  concerning  taxation/'  approved  March  29,  1881,  be  and  the  same 
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is  hereby  amended  to  read  as  follows:  Any  person  or  persons,  joint  stock 
association  or  corporation,  engaged  in  transmitting  to,  from,  through  or  in 
this  state,  telegraphic  messages,  shall  be  deemed  and  held  to  be  a  carrier 
by  telegraph. 

8794.  Taxation  of —  Verified  statement  —  Corrections  —  Pen- 
alty. §  2.  That  the  transmission  of  messages  by  telegraph  for  hire,  from 
point  to  point  within  this  state,  by  carriers  by  telegraph,  as  above  defined, 
is  hereby  declared  and  is  a  privilege,  for  which  such  carriers  shall  pay  to 
the  state,  annually,  a  sum  of  money  to  be  determined  as  follows:  Every 
such  telegraph  carrier  shall  annually,  between  the  first  day  of  April  and  the 
first  day  of  May,  make  and  deliver  to  the  auditor  of  state,  a  statement, 
verified  by  the  oath  of  the  carrier,  officer  or  agent  making  the  report,  show- 
ing the  entire  receipts  of  each  agent  of  such  carrier  doing  business  in  this 
state,  for  and  on  account  of  business  originating  and  terminating  in  this 
state,  for  the  year  then  next  preceding  the  first  day  of  April,  for  and  on 
account  of  such  carrier,  including  the  proportion  of  gross  receipts  for  busi- 
ness done  by  such  carrier  in  connection  with  the  lines  of  other  carriers, 
where  such  business  originated  and  terminated  in  this  state;  such  carrier, 
in  making  a  statement  of  such  receipts,  shall  include,  as  such,  all  sums  car- 
ried or  charged  of  such  business  for  such  preceding  year,  whether  actually 
received  or  not;  such  statement  shall  contain  an  abstract  of  the  amount 
received  in  each  county  and  the  total  amount  received  for  all  the  counties. 
Upon  the  filing  of  such  report  in  the  office  of  the  auditor  of  state,  such 
carrier  shall  pay  in  to  the  treasury  of  the  state  a  sum  of  money  equal  to 
two  per  cent,  of  the  aggregate  gross  receipts,  as  shown  by  such  report 
The  auditor  of  state  may,  upon  the  filing  of  suoh  report,  call  for  any  paper 
or  books,  relating  to  such  receipts,  in  the  possession  or  under  the  control 
of  such  carrier,  and  such  carrier  shall  submit  the  same  to  him  within  one 
week  after  demand.  If  the  auditor  of  state  shall  discover  that  such  report 
is  incorrect,  he  shall  correct  the  same,  and  if  any  additional  sum  of  money 
be  due  from  such  carrier,  such  carrier  shall  immediately  pay  the  amount 
thereof  in  to  the  treasury  of  the  state.  Any  telegraph  carrier  failing  to  com- 
ply with  any  of  the  provisions  of  this  act  shall  forfeit  to  the  state  the  sum 
of  fifty  dollars  for  each  and  every  day  while  in  default,  to  be  recovered  in 
any  court  of  competent  jurisdiction;  and  tf  shall  be  the  duty  of  the  attorney 
general,  at  the  direction  of  the  auditor  of  state,  to  bring  the  action. 

8795.  Rights  of  state  reserved.  §3.  Nothing  herein  contained  shall 
release  any  telegraph  carrier  from  ariy  liability  which  has  accrued  to  the 
state  under  the  act  which  has  been  amended,  nor  shall  this  act  be  construed 
as  exempting  any  telegraph  carrier  from  taxation  on  tangible  property. 
The  first  report  required  hereunder  shall  be  for  the  full  year  from  the  first 
day  of  April,  1889. 

8796.  Emergency.  §  4.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore,  the  same  shall  be  in  force  and  take 
effect  from  and  after  its  passage. 

An  Act  entitled  an  act  to  amend  section  86  of  an  act  entitled  an  act  concerning  taxation,  approved 
March  ao,  1881,  and  saving  to  the  state  all  liabilities  which  have  accrued  and  declaring  an  emer- 
gency.   [Approved  and  in  force  March  11,  1889;  S  ,  1889,  p.  397. 

8797.  L6354]  Carrier  by  telephone  described.  Sec.  i.  Be  it  en- 
acted  by  the  General  Assembly  of  the  State  of  Indiana,  That  section  86  of  an 
act  entitled  "An  act  concerning  taxation/'  approved  March  29,  1881,  be 
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and  the  same  is  hereby  amended,  as  follows:  Any  person  or  persons,  joint 
stock  association  or  corporation  engaged  in  transmitting  to,  from,  through 
or  in  this  state,  telephone  messages  shall  be  deemed  and  held  to  be  a  car- 
rier by  telephone. 

8798.  Taxation  of —  Rate  —  Annual  return  —  Failure  to  make. 
§  2.  That  the  transmission  of  messages,  by  telephone  for  hire,  or  rent  of 
instruments,  from  point  to  point  within  the  state  by  carriers  by  telephone, 
as  above  defined,  is  hereby  declared  and  is  a  privilege,  for  which  such  car- 
rier shall  pay  to  the  state,  annually,  a  sum  of  money  to  be  determined  as 
follows  :  Every  such  telephone  carrier  shall,  annually,  between  the  first  day 
of  April  and  the  first  day  of  May,  make  and  deliver  to  the  auditor  of  state 
a  statement,  verified  by  the  oath  of  the  carrier,  officer  or  agent  making  the 
report,  showing  the  entire  receipts  of  each  agent  of  such  carrier  doing  busi- 
ness in  this  state,  on  account  of  business  originating  and  terminating  in 
this  state,  for  the  year  then  next  preceding  the  first  day  of  April,  for  and 
on  account  of  such  carrier,  including  the  proportion  of  gross  receipts  for 
business  done  by  such  carrier  in  connection  with  the  lines  of  other  carriers, 
where  such  business  originated  and  terminated  in  this  state.  Such  carrier 
in  making  a  statement  of  such  gross  receipts  shall  include  as  such  all  sums 
earned  or  charged  of  such  business  for  such  preceding  year,  whether  actu- 
ally received  or  not ;  such  statement  shall  contain  an  abstract  of  the  amount 
received  in  each  county  and  the  total  amount  received  for  all  the  counties. 
Upon  the  filing  of  such  report  in  the  office  of  the  auditor  of  state,  such 
carrier  shall  pay  in  to  the  treasury  of  the  state  a  sum  of  money  equal  to  one 
per  cent,  of  the  aggregate  gross  receipts,  as  shown  by  such  report.  The 
auditor  of  state  may,  upon'  the  filing  of  such  report,  call  for  any  papers  or 
books,  relating  to  such  receipts  in  the  possession  or  under  the  control  of 
such  carrier,  and  the  same  shall  be  submitted  to  him  by  such  carrier  within 
one  week  after  demand.  If  the  auditor  of  state  shall  discover  that  such 
report  is  incorrect,  he  shall  correct  it,  and  if  any  sum  of  money  be  due 
from  such  carrier,  the  carrier  shall  immediately  pay  the  amount  thereof  in 
to  the  treasury  of  the  state.  Any  telephone  carrier  failing  to  comply  with 
any  of  the  provisions  of  this  act  shall  forfeit  to  the  state  the  sum  of  fifty 
dollars  for  each  and  every  day  while  in  default,  to  be  recovered  in  any  court 
of  competent  jurisdiction;  and  it  shall  be  the  duty  of  the  attorney  general, 
at  the  direction  of  the  auditor  of  the  state,  to  bring  the  action. 

8799.  Rights  reserved  to  the  state.  §  3.  Nothing  herein  contained 
shall  release  any  telephone  carrier  from  any  liability  to  the  state  which  has 
accrued  under  this  act  which  has  been  amended,  nor  shall  this  act  be  con- 
strued as  exempting  any  telephone  carrier  from  taxation  on  tangible  prop- 
erty. The  first  report  required  hereunder  shall  be  for  the  full  year  from 
the  first  day  of  April,  1889. 

8800.  Emergency.  §  4.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore,  the  same  shall  be  in  force  and  take 
effect  from  and  after  its  passage. 

An  Act  entitled  an  act  to  amend  section  87  of  an  act  entitled  "An  act  concerning  taxation,"  approved 
March  39,  i88x,  and  saving  to  the  state  all  liabilities  which  have  accrued  thereunder  and  declaring  an 
emergency.    [Approved  and  in  force  March  n,  1889;  S.,  1889,  p.  398. 

8801.  [6355]  Sleeping  car  carrier  described.  Sec.  i.  Be  it  en- 
acted by  the  General  Assembly  of  the  State  of  Indiana,  That  section  87  of  an 
act  entitled  "An  act  concerning  taxation,"  approved  March  29,  1881,  be 
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and  the  same  is,  hereby,  amended,  as  follows :  Any  person  or  persons,  joint 
stock  association,  company  or  corporation  engaged  in  the  business  of  con- 
veying to,  from  or  through  this  state,  or  any  part  thereof,  passengers  and 
travelers  in  palace  cars,  drawing  room  cars,  sleeping  cars,  or  chair  cars  on 
contract  with  any  railroad  company  or  the  manager,  lessee,  agent,  or  re- 
ceiver thereof  shall  be  held  and  deemed  to  be  a  sleeping  car  carrier. 

8802.  Parlor  or  sleeping  cars,  taxation— Annual  return— Fail- 
ure to  furnish  —  Penalty.  §  2.  That  the  carriage  of  passengers  for  hire 
from  point  to  point  within  this  state  in  palace  cars,  drawing  room  cars, 
sleeping  cars,  or  chair  cars,  by  sleeping  car  carriers,  as  above  defined,  is 
hereby  declared  and  is  a  privilege,  for  which  such  carriers  shall  pay  to  the 
state,  annually,  a  sum  of  money  to  be  determined  as  follows:  Every  such 
sleeping  car  carrier  shall,  annually,  between  the  first  day  of  April  and  the 
first  day  of  May  make  and  deliver  to  the  auditor  of  state  a  statement,  veri- 
fied by  the  oath  of  the  carrier,  officer  or  agent  making  such  report,  showing 
the  entire  receipts  of  such  agent  or  such  carrier  on  account  of  business  orig- 
inating and  terminating  in  this  state  for  the  year  then  next  preceding  the 
first  of  April,  for  and  on  account  of  such  carrier,  including  the  proportion 
of  gross  receipts  for  business  done  by  such  carrier  in  connection  with  other 
carriers,  where  such  business  originated  and  terminated  in  this  state;  such 
carrier  in  making  a  statement  of  such  receipts  shall  include  as  such  all  sums 
earned  or  charged  of  business  for  such  preceding  year,  whether  actually  re- 
ceived or  not.  Upon  the  filing  of  such  report  in  the  office  of  the  auditor 
of  state  such  carrier  shall  pay  in  to  the  treasury  of  the  state  a  sum  of  money 
equal  to  ten  per  cent,  of  the  aggregate  gross  receipts  as  shown  by  such  re- 
port. The  auditor  of  state  may  upon  the  filing  of  such  report  call  for  any 
papers  or  books  relating  to  such  receipts  in  the  possession  or  under  the 
control  of  such  carrier,  and  the  same  shall  be  submitted  to  him  by  such 
carrier  within  one  week  after  the  demand.  If  the  auditor  of  state  shall 
discover  that  such  report  is  incorrect  he  shall  correct  it  and  if  any  addi- 
tional sum  of  money  be  due  from  such  carrier,  the  carrier  shall  immediately 
pay  the  amount  thereof  in  to  the  treasury  of  the  state.  Any  sleeping  car 
carrier  failing  to  comply  with  any  of  the  provisions  of  this  act  shall  forfeit 
to  the  state  the  sum  of  fifty  dollars  for  each  and  every  day  while  in  default, 
to  be  recovered  in  any  court  of  competent  jurisdiction;  and  it  shall  be  the 
duty  of  the  attorney  general  at  the  direction  of  the  auditor  of  state  to  bring 
the  action. 

8803.  Rights  reserved  to  the  state.  §  3.  Nothing  herein  contained 
shall  release  any  sleeping  car  carrier  from  any  liability  which  has  accrued 
to  the  state  under  the  act  which  has  been  amended,  nor  shall  this  act  be 
construed  as  exempting  any  sleeping  car  carrier  from  taxation  on  tangible 
property.  The  first  report  required  hereunder  shall  be  for  the  full  year 
from  the  first  day  of  April,  1889. 

8804.  Emergency.  §  4.  Whereas,  ah  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  therefore  the  same  shall  be  in  full  force  and 
take  effect  from  and  after  its  passage. 

An  Act  to  render  uniform  the  assessments  of  personal  property  in  the  several  townships  of  the  differ- 
ent counties.     [Approved  March  8,  1889;  in  force  May  10, 1889;  S.,  1889,  p.  218.* 

8805.*  Equalization  board,  constituted — Meeting.  Sec.  i.  Beit 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That  it  shall  be  the 
duty  of  the  county  auditors  of  the  several  counties  of  this  state  to  notify 

♦Repealed  March  6,  1891;  see  $  8779,  ante. 
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the  township  assessors  of  their  respective  counties  to  meet  at  the  auditor's 
office  on  the  first  day  of  April  of  each  year,  or  if  the  first  day  of  April  be 
Sunday,  then,  on  the  day  succeeding,  for  the  purpose  of  agreeing  upon  a 
uniform  rate  of  assessment  for  the  county. 

8806.  Quorum.  §  2.  A  majority  of  the  township  assessors  at  such  meet- 
ing shall  constitute  a  quorum  for  the  transaction  of  business. 

8807.  Chairman  —  Secretary.  §  3.  The  county  auditor  shall  be  chair- 
man of  said  meeting,  and  they  shall  choose  one  of  their  number  to  act  as 
secretary. 

8808.  Equalized  assessment  list.  §4.  Such  meeting  shall  make  out, 
as  far  as  practicable,  a  list  of  personal  property,  and  attach  thereto  a  uni- 
form rate  of  assessments,  according  to  their  relative  values  in  the  several 
townships  and  localities;  and  a  majority  of  said  assessors  having  signed  said 
list  the  secretary  shall  make  out  and  cause  to  be  presented  to  each  of  said 
assessors  a  copy  thereof,  and  said  assessors  shall  be  governed  as  far  as  prac- 
ticable by  said  list  of  prices. 

8809.  Compensation.  §  5.  The  county  auditor  and  assessors  shall  be 
allowed  for  said  service  the  sum  of  three  dollars  each,  to  be  paid  out  of  the 
county  treasury. 

An  Act  entitled  "  An  act  to  amend  section  139  of  an  act  approved  March  99,  x88x  "  (incorporated  in  the 
Revised  Statutes  of  1881,  as  section  6397),  entitled  "  An  act  concerning  taxation."  [Approved  and 
in  force  March  9,1889;  S.,  1889,  p.  367. 

8810.  [6397]  County  board  of  equalization.  Sec.  t.  Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana^  That  section  129  of  the  act 
of  March  29,  1881  (incorporated  in  the  Revised  Statutes  of  1881  and  there 
designated  as  section  6397),  entitled  "An  act  concerning  taxation,"  be  so 
amended  as  to  read  as  follows:  There  shall  be  an  annual  board  for  the 
equalization  of  the  valuation  of  the  personal  property,  moneys  and  credits 
in  each  county,  and  in  each  year  in  which  the  real  property  in  the  state  shall 
be  assessed  for  taxation  of  the  real  estate  also,  such  board  shall  be  com- 
posed of  the  board  of  commissioners  of  the  county  and  four  freeholders, 
selected  from  different  parts  of  the  county,  to  be  appointed  by  the  judge 
of  the  circuit  court  in  term  or  vacation,  to  be  called  the  county  board  of 
equalization.  The  said  freeholders  shall  each  receive,  as  compensation  for 
their  services,  the  sum  of  two  dollars  and  fifty  cents  per  day  while  actually 
employed,  not  to  exceed  fifteen  days  in  any  one  year.  The  judge  of  the  cir- 
cuit court  shall  fill  any  vacancy  that  may  occur.  The  board  shall  meet, 
for  the  purpose  of  equalization,  in  the  room  of  the  county  commissioners  in 
the  court  house  of  each  county,  on  the  third  Monday  of  June,  annually.  Two 
weeks  previous  notice  of  the  time,  place  and  purpose  of  such  meeting  shall  be 
given  by  the  county  auditor  in  some  newspaper  of  general  circulation  printed 
and  published  in  the  county,  or  if  no  newspaper  be  published  in  the  county, 
then  by  posting  up  notices  in  three  public  places  in  each  township  in  the 
county.  Such  board  shall  have  the  power  to  hear  complaints  of  any  owner  of 
personal  property,  except  capital  stock,  franchises  and  rolling  stock  of 
railroads;  to  equalize  the  valuation  of  property  and  taxables  made  subse- 
quent to  the  preceding  first  day  of  April,  and  to  correct  any  list  or  valua- 
tion as  they  may  deem  proper.  It  shall  also  have  power  to  equalize  the 
valuation  made  by  the  assessors  either  by  adding  to  or  deducting  from  their 
valuations,  such  sums  as,  to  said  board  or  a  majority  thereof,  shall  appear 
just  and  equitable,  and,  in  the  discharge  of  this  duty,  may  send  for  persons 
and  papers.     Such  board  shall  also  have  power  to  add  and  assess  omitted 
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property  in  all  cases  where  a  county  board  of  equalization  deems  it 
necessary  to  add  omitted  property  or  to  increase  the  valuation  placed  upon 
property  that  has  been  listed  for  taxation;  it  shall  cause  the  names  of  the  per- 
sons to  whose  lists  property  is  to  be  added  or  the  valuation  of  whose  prop- 
erty is  to  be  increased,  to  be  inserted  in  the  notice  hereinbefore  provided 
for,  or  such  board  may,  at  its  option,  cause  to  be  served  upon  the  person 
to  whose  list  property  is  to  be  added,  or  the  valuation  of  whose  property 
is  to  be  increased,  a  written  notice  that  it  is  proposed  to  revise  or  correct 
his  list,  but  such  notice  need  not  specify  the  particulars  in  which  it  is  pro- 
posed to  revise  or  correct  the  list,  nor  shall  it  be  necessary  to  specify  par- 
ticulars in  the  published  notice,  but  it  shall  be  sufficient  in  any  or  all  such 
notices  to  state  generally  that  it  is  proposed  to  correct  or  revise  the  list, 
statement  or  schedule  of  the  person  or  persons  named.  In  case  such  board 
elects  to  give  the  written  notice  herein  provided  for,  it  shall  be  issued  by  the 
auditor  to  the  sheriff  of  the  county,  who  shall  serve  the  same  at  least  three 
days  before  the  matter  is  called  up  for  hearing.  In  case  the  county  board  ad- 
judges that  the  list  shall  be  revised  or  corrected  by  adding  property  thereto, 
or  by  increasing  the  valuation  of  any  property  therein  described,  the  tax 
payer  whose  list  it  adjudges  shall  be  revised  or  corrected  as  aforesaid,  shall 
be  liable  for  all  costs  occasioned  by  such  revision  or  correction :  Provided^ 
further ■,  that  the  county  officers  shall  purchase  at  the  expense  of  the  county 
all  books,  blanks  and  stationery  required  for  the  transaction  of  the  business 
of  their  offices. 

An  Act  to  amend  section  one  hundred  and  forty-seven  of  the  act  entitled  "An  act  concerning  taxation," 
approved  March  29,  1881,  the  section  amended  being  64x6  of  the  Revised  Statutes  of  1881.  [Ap- 
proved March  9, 1889;  in  force  May  10, 1889;  S.,  1889,  p.  341.* 

8811.*  [6416]  Omitted  property,  assessment  of.  Sec.  i.  Be  it 
enacted  by  the  General  Assembly  of  the  State  of  Indiana^  That  section  one 
hundred  and  forty-seven  of  an  act  entitled  "  An  act  concerning  taxation," 
approved  March  29,  1 881,  be  amended  to  read  as  follows:  Section  147. 
Whenever  any  county  auditor  shall  discover  or  receive  credible  informa- 
tion, or  if  he  shall  have  reason  to  believe,  that  any  real  or  personal  property 
has,  from  any  cause,  been  omitted  in  whole  or  in  part,  in  the  assessment  of 
any  year  or  number  of  years,  from  the  assessment  book  or  from  the  tax  du- 
plicate, he  shall  proceed  to  correct  the  tax  duplicate,  and  add  such  property 
thereto,  with  the  proper  valuation,  and  charge  such  property  and  the  owner 
thereof,  with  the  proper  amount  of  taxes  thereon,  to  enable  him  to  do  which 
he  is  invested  with  all  the  powers  of  assessors  under  this  act;  but,  before 
making  such  correction  or  addition,  if  the  person  claiming  to  own  such 
property,  or  occupying,  or  in  possession  thereof  reside  in  the  county  and 
be  not  present,  he  shall  give  such  person  notice  in  writing  of  his  intention 
to  add  such  property  to  the  tax  duplicate,  describing  it  in  general  terms, 
and  requiring  such  person  to  appear  before  him,  at  his  office,  at  a  specified 
time  within  five  days  after  giving  such  notice  to  sjiow  cause,  if  any,  why 
such  property  should  not  be  added  to  the  tax  duplicate  and  if  the  party  so 
notified  do  not  appear,  or  if  he  appear,  and  fail  to  show  any  good  and  suf- 
ficient cause  why  such  assessment  shall  not  be  made,  the  same  shall  be  made. 
The  county  auditor  shall,  in  all  cases,  file  in  his  office,  a  statement  of  the  facts 
or  evidence  on  which  he  made  such  correction,  but  he  shall  in  no  case  reduce 
the  amount  returned  by  the  assessor  without  the  written  assent  of  the  audi- 
tor of  state,  given  on  the  statement  of  facts  submitted  by  the  county  auditor. 

*  Re-enacted,  with  verbal  alterations,  by  act  in  force  March  6, 1891;  see  %  8662,  ante. 
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Notes  to  Chapter  98. 
TAXATION.     • 

ARTICLE  7  — MANNER  OF  LISTING  PERSONALTY. 

6332.  Credits  —  Exhibits  to  assessor.  The  owner  of  national  bank  stock  is  en- 
titled  to  deduct  from  its  value,  if  he  have  no  other  credits  from  which  the  deduction 
can  be  made,  the  amount  of  the  bona  fide  debts  owing  by  him.  So,  where  a  tax  payer, 
in  making  his  assessment  list  for  city  taxation,  gives  notice  of  his  indebtedness,  but 
does  not  enter  it  upon  his  list,  and  demands  of  the  assessor  the  right  to  deduct  from 
the  value  of  his  national  bank  stock  the  amount  of  his  bona  fide  indebtedness,  which 
that  officer  refuses  to  allow  on  the  ground  that  such  deduction  is  not  allowed  by  law, 
and,  afterward,  makes  a  like  demand  of  the  city  treasurer  before  paying  his  taxes, 
which  is,  also,  refused,  the  assessment  to  the  extent  of  the  deduction  improperly 
denied  is  erroneous.  '  In  such  case  the  tax  payer  is  entitled  to  have  the  excess  of  taxes 
collected  refunded  —  whether  paid  voluntarily  or  not  —  without  appearing  before  the 
board  of  equalization  and  attempting,  before  it,  to  procure  the  correction  of  the  assess- 
ment; Indianapolis  v.  Vajen,  1 11-244. 

6339.  False  statement  —  Penalty.  The  offense  constituted  by  this  section  consists 
in  making  a  false  or  fraudulent  list  or  schedule  of  one's  personal  property  subject  to 
taxation.  A  tax  payer  thereof  convicted  is  liable  to  the  penalty  prescribed.  The  stat- 
ute is  valid  (Burgh  v.  State,  ex  rel.,  108-132).  A  complaint  is  not  subject  to  the  ob- 
jection that  it  does  not  aver  a  request  to  make  out  a  list  which  shows  the  deliver}'  of  a 
blank  list  to  the  party  charged  with  the  offense,  and  that  such  person  filled  it  up  and 
returned  it  to  the  assessor  and  it  is  not  necessary  that  such  a  complaint  should  allege 
that  the  prosecuting  attorney  was  notified  of  the  wrong  done  by  the  tax  payer;  the  pro- 
vision of  the  act  requiring  notice  to  be  given  to  the  prosecuting  attorney  is  no  part  of 
the  definition  of  the  offense,  but  is  simply  a  direction  to  the  assessor  to  give  notice  to 
the  proper  officer  of  the  tax  payer's  delinquency;  State,  ex  rel.  v.  Lauer,  1 16-163. 

An  indictment  charging  that  a  defendant  gave  to  the  assessor  a  false  and  fraudulent 
tax  list  and  which  specifies  the  particular  in  which  it  was  false  and  fraudulent  is  er- 
roneous, as  to  the  remedy  for  imposing  the  statutory  penalty.  There  being  a  list  the 
case  comes  within  this  section  and  the  offense  must  be  pursued  in  the  manner  pre- 
scribed by  the  section.  Under  section  2150  a  defendant  may  be  indicted  where  there 
is  an  unlawful  failure  or  refusal  to  return  any  list ;  but,  not  where  a  list  is  returned, 
although  such  list  is  false  and  fraudulent;  Durham  v.  State,  116-514;  Durham  v. 
State,  117-479. 

A  person  who  fraudulently  omits  from  the  tax  list  returned  by  him  money  on  de- 
posit in  bank  which  belongs  to  him,  is  liable  to  the  money  penalty  prescribed  in  and 
by  this  section.  Such  penalty  is  recoverable  in  an  action  prosecuted  in  the  name  of 
the  state,  on  the  relation  of  the  prosecuting  attorney.  The  offense  defined  by  this 
section  is  separate  and  distinct  from  the  offense  defined  by  section  2160,  in  relation  to 
false  returns  of  property  for  taxation  and  subjecting  the  tax  payer  to  criminal  prosecu- 
tion, this  section  rendering  such  tax  payer  liable  to  a  prescribed  penalty  recoverable 
in  a  civil  action;  Durham  v.  State,  ex  rel.,  117-479. 

It  is  only  for  failing  to  give  a  correct  list  of  the  property  owned  on  the  first  day  of 
April  of  any  current  year  that  the  penalty  is  prescribed.  So,  where  a  complaint  to  re- 
cover merely  alleges  that  the  tax  payer  gave  a  false  statement  of  the  property  owned 
by  him  •'  in  the  years  1885  and  1886"  it  is  bad ;  Davis  v.  State,  ex  rel.,  119-559. 

Whenever  a  new  right  of  action  is  given  by  statute,  the  right  is  subject  to  all  general 
statutes  regulating  the  limitation  and  survival  of  actions,  unless  it  is  expressly  ex- 
cepted therefrom.  Wherefore,  a  cause  of  action  to  recover  the  penalty  imposed  by 
this  section  on  any  person  who  gives  a  false  and  fraudulent  list  or  statement  of  his  tax- 
able personal  property,  does  not  die  with  the  tax  payer;  but,  under  section  283,  sur- 
vives and  may  be  maintained  against  his  personal  representatives;  Davis  v.  State,  ex 
rel.,  1 10-556. 
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article  9— foreign  corporations. 

6356.  Sleeping  Oar  oompanies.  A  state  has  no  power  to  levy  a  tax  on  the  earn- 
ings of  a  sleeping  car  company  engaged  in  the  business  of  transporting  passengers 
from  one  state  to  another,  in  the  proportion  that  the  distance  travelled  in  the  slate 
bears  to  the  entire  distance  for  which  fares  are  received,  or  otherwise,  the  matter  of  in- 
terstate commerce  being  exclusively  of  federal  jurisdiction.  It  follows  that  this  sec- 
tion is  invalid;  State,  ex  rel.  v.  Woodruff  etc.  Co.,  1 14-158. 

*  ARTICLE  14  —  COUNTY  BOARD  OF  EQUALIZATION. 

6397.  How  organized  —  Powers.  A  board  of  equalization  of  a  county  met  at  the 
time  prescribed  by  this  statute,  which  was  the  day  designated  as  that  on  which  the 
board  of  county  commissioners  should  convene.  There  was  nothing  in  the  record, 
however,  to  show  that  there  had  been  such  a  meeting  of  the  equalization  board,  save 
a  recital,  in  the  record  of  the  commissioners,  of  the  following  day,  to  the  effect  that, 
the  board  of  equalization  having  adjourned,  the  board  of  commissioners  met  on  such 
following  day.  The  presumption  is  that  the  commissioners'  board  met  with  the  board 
of  equalization  on  the  day  it  was  required  to  convene  and  made  a  record  of  such  meet- 
ing; that  it  organized  as  a  board  on  that  day —  this  section  requiring  them  to  act  as  a 
board  of  commissioners  when  sitting  with  the  board  of  equalization,  and  not  as  individ- 
uals—  and,  having  so  organized  as  a  board  on  the  first  day  of  the  term,  the  members 
of  the  board  were  lawfully  in  session  as  a  board  on  the  second  day  of  the  term;  Loes- 
nitz  v.  Seelinger,  127-428. 

6399.  Duties  and  powers.  A  statute  which  confers  on  a  tribunal  power  finally  to 
dispose  of  the  property  rights  of  an  individual,  and  fails  to  provide  for  notice,  denies 
to  the  citizen  due  process  of  law  and  is  unconstitutional .  A  general  notice  to  the  pub- 
lic, by  publication  or  posting,  of  the  lime,  place  and  purpose  of  a  meeting  of  a  county 
board  of  equalization,  is  not  such  notice  to  an  individual  tax  payer  as  is  required  to 
authorize  a  change  in  the  valuation  of  his  property,  and  the  fact  that  a  tax  payer  has 
actual  notice  of  the  proceeding  is  not  sufficient  to  authorize  a  disposition  of  his  indi- 
vidual property  rights,  for  that  notice  must  be  given  under  a  statute  providing  for  it  or 
such  notice  will  be  of  no  avail.  Therefore,  the  statute  of  this  state  —  the  closing  sen- 
tences of  this  section  —  assuming  to  confer  authority  on  a  county  board  of  equalization 
conclusively  to  change  the  valuation  placed  on  property  by  an  individual  tax  payer, 
and  to  add  property  to  his  list,  not  providing  for  notice,  is  unconstitutional;  Kuntz  v. 
Sumption,  117-2. 

ARTICLE  17  — DUTIES  OF  COUNTY  TREASURER. 

6426.  When  taxes  shall  be  paid  —  Penalty.  The  ten  percent,  penalty  assessed 
for  the  non  payment  of  taxes,  under  the  statutes  of  this  state,  is  not  imposed  solely  as 
a  penalty  on  the  delinquent  tax  payer.  It  attaches  to  and  becomes  a  part  of  the  taxes. 
Accordingly,  the  penalty  assessed  on  taxes  levied  for  county  purposes  belongs  to  the 
county,  ana  the  penalty  assessed  on  taxes  levied  for  state  purposes  belongs  to  t\\e 
state;  Board  etc.  v.  State,  ex  rel.,  119-476. 

ARTICLE  24  — REDEMPTION  OF  REALTY. 

6466.  Time  and  oost.  Where  a  tax  sale  is  ineffectual  to  convey  title,  but  carries 
to  the  purchaser  the  lien  of  the  state,  under  section  6488,  the  delinquent  tax  payer 
can  redeem  from  such  sale  only  on  the  terms  and  conditions  prescribed  in  this  section; 
Logan  sport  v.  Case,  124-258. 

6474,  6476.  Recovery  —  Priority  of  judgment  recovered.  These  sections  apply 
to  cases  where  lands  are  assessed  to  two  or  more  persons  having  each  an  undivided 
interest  in  lands.  They  have  no  application  to  a  case  where  the  lands  assessed  are 
all  owned  by  one  person;  Cockrum  v.  West,  122-375. 

ARTICLE  25  — CONVEYANCE  OF  REALTY. 

6479.  Tax  deed.  One  who  asserts  a  claim  of  ownership  of  real  estate,  under  a  sale 
for  delinquent  taxes,  must  establish,  affirmatively,  that  all  the  requirements  of  the  law, 
from  the  listing  of  the  property  to  the  execution  of  the  deed,  were  strictly  complied 
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with  ;  Bowen  v.  Swander,  121-168;  Haynes  v.  Cox,  1 18-184;  Kraus  v.  Montgomery, 
1 14-103. 

6487.  When  gale  is  invalid.  When  construed  in  connection  with  other  provisions 
relating  to  the  same  subject,  there  are  but  three  contingencies  in  which  the  sale  of  land 
for  delinquent  taxes  is  absolutely  void  —  i.  e.  d.,  ineffectual  for  any  purpose — (1) 
where  the  lands  shall  not  have  been  liable  to  taxation ;  (2)  where  the  taxes  have  been 
paid  before  sale,  and  (3)  where  the  description  on  the  tax  duplicate  is  so  imperfect  as 
to  fail  to  identify  the  land  -St.  Clair  v.  M'Clure,  111-469;  State,  ex  rel.  v.  Casteel, 
1 1 0-174;  no  sale  of  lands,  for  taxes  due,  which  transfers  to  and  vests  the  lien  of  the 
state  in  the  purchaser  can  properly  be  treated  or  adjudged  to  be  a  void  sale  ;  Morrison 
v.  Jacoby,  114-85- 

Under  sales  of  the  character  provided  for  in  this  section,  the  purchaser  acquires  no 
claim,  legal  or  equitable,  against  the  tax  payer  or  his  property.  He  must  look  for 
reimbursement  to  the  county  or  city  which  caused  the  sale  to  be  made ;  Logansport  v. 
Case,  124-258. 

A  tax  sale,  although  made  in  violation  of  mandatory  provisions  of  the  statute,  vests 
in  the  purchaser  the  lien  of  the  state  on  the  land  on  which  the  taxes  were  leviable,  in 
all  cases  except  (1)  where  the  sale  was  void  because  the  land  sold  was  not  liable  to 
taxation;  (2)  where  the  taxes  had  been  paid  ;  (3)  where  the  description  of  the  land  was 
so  imperfect  as  to  fail, to  identify  the  land;  or  (4)  where  the  sale  was  made  without  the 
authority  of  law;  Logansport  v  Case,  124-257. 

Prior  to  the  amendment  of  this  section,  by  the  statute  of  1883,  the  only  substantial 
difference  between  it  and  the  prior  enactment  (1  R.  S.,  1876,  p.  124,  §  228)  consisted 
in  the  addition  of  the  words  "  or  if  the  description  is  so  imperfect  as  to  fail  to  describe 
the  land  or  lot  with  reasonable  certainty."  A  difference  which  is  not  substantial,  when 
either  the  old  or  the  newer  section  is  construed  with  its  following  section,  except  in 
sales  where  the  land  or  lot  is  so  uncertainly  and  vaguely  described  that  the  statute 
can  not  find  it  so  as  to  cast  a  lien  on  it  ;  Millikan  v.  Lafayette,  118-326. 

The  right  of  a  purchaser  to  be  reimbursed  from  the  public  treasury,  for  taxes  paid 
by  him,  on  account  of  uncertainty  in  the  description  of  the  land  sold,  exists  only 
where  the  description  is  so  indefinite  as  to  fail  to  carry  a  lien.  If  the  description  is 
not  of  this  character,  however,  and  an  action  is  brought,  by  the  owner  of  the  land, 
against  a  city  treasurer  and  the  purchaser  and  defended  by  the  city  and  it  is  therein 
decreed  that  the  purchaser  acquired  no  lien  and  the  purchaser's  certificate  of  purchase 
is  cancelled  and  the  plaintiffs  title  quieted,  the  city  Is  concluded  by  the  judgmenfand 
the  purchaser  is  entitled  to  be  reimbursed,  under  this  section;  Millikan  v.  Lafayette, 
118-326. 

6488.  Lien  of  state,  when  transferred.  Where  a  tax  sale  is  ineffectual  to  convey 
title,  but  carries  to  the  purchaser  the  lien  of  the  state,  under  this  section,  the  delin- 
quent tax  payer  can  redeem  from  such  sale  only  on  the  conditions  prescribed  by  sec- 
tion 6466,  relating  to  redemption  from  tax  sales;  Logansport  v.  Case,  124-258. 

The  lien  which  the  state  has  on  the  lands  sold  is,  in  all  cases  where  the  sale  is  not 
absolutely  void  (see  §  6487),  transferred  to  and  vested  in  the  purchaser,  his  heirs  or 
assigns.  If  the  sale  fails  to  convey  title  the  amount  paid  by  the  purchaser  may  be  re- 
covered back  by  the  enforcement  of  his  acquired  lien  on  the  lands ;  Morrison  v. 
Jacoby,  114-85;  St.  Clair  v.  M'Clure,  111-469. 

Land  was  sold  at  tax  sale  under  this  description  "  115x138  feet,  corner  of  Columbia 
and  Sixth  streets,  section  20,  town  23,  range  4  west,  city  of  Lafayette,"  which  descrip- 
tion was  defective  in  that  the  said  intersection  of  Columbia  and  Sixth  streets  is  in  sec- 
tion 20,  but  not  near  any  corner  of  said  section,  or  any  line  bounding  said  section.  It 
was  held  that  while  the  description  is  not  sufficient  to  pass  title  it  is  sufficient  to  carry 
th*  state's  lien;  wherefore  the  purchaser  could  not  compel,  by  mandate,  the  payment 
of  the  money  paid  at  tax  sale;  Ball  v.  Barnes,  123-396. 

ARTICLE  26  — COLLECTION  FROM  UNSOLD  REALTY. 

6491.  List  to  prosecutor — Suit.  Where  an  action  is  brought  in  the  name  of  the 
state,  on  the  relation  of  the  prosecuting  attorney,  to  foreclose  the  lien  of  the  state,  for 
taxes,  under  this  section  as  amended  in  1883  (R.  S.,edit.  1888,  §  6491)  and  a  sum 
sufficient  is  not  realized  from  the  sale  of  the  real  estate  to  pay  the  costs  due  the  officers 
of  the  court,  in  consequence  of  the  proceeding,  the  county  in  which  the  land  is  listed 
for  taxation  is  not  liable,  in  its  corporate  capacity,  for  the  deficiency;  Abbett  v.  Board 
etc.,  124-469. 
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article  27— tax  titles. 

6497.  Lien,  when  transferred  to  grantee.  Under  this  section,  as  amended  by 
the  statute  of  1883  (R.  S.,  edit.  1888,  §  6497),  in  a  sale  of  property  under  a  decree  of 
court,  to  foreclose  a  tax  lien,  the  sale  as  provided  for  shall  be  "  without  the  benefit  of 
appraisement  laws"  and  there  "  shall  be  no  right  of  redemption  of  such  property,  after 
the  date  of  sale  "  —  as  in  the  case  of  ordinary  judgments.  The  sheriff  is  required  to 
execute  a  deed  in  fee  simple  to  the  purchaser  at  a  sale  made  on  a  decree  foreclosing  a 
lien  for  taxes,  and  on  the  execution  of  such  a  deed  the  grantee  acquires  a  perfect  title 
free  from  any  claim  of  former  owners ;  Hall  v.  Craig,  125-528. 

ARTICLE  28  — TREASURER'S  SETTLEMENTS  AND  DEFAULTS. 

6606.  Not  paying  over.  Where  an  action  is  prosecuted  to  judgment  by  the  pros- 
ecuting attorney,  in  behalf  of  his  county  against  a  defaulting  county  treasurer  and 
the  surety  on  his  official  bond,  the  county  is  liable  to  such  attorney  for  his  fee  com- 
puted on  the  amount  which  inures  to  the  benefit  of  the  county  as  such  only.  It  is 
not  liable  as  to  a  school  fund,  state  revenue,  a  gravel  road  fund  and  the  like,  of  which 
funds  it  is,  in  a  limited  sense,  the  collector  and  trustee.  To  the  extent  stated  the 
right  of  recovery  is  not  affected  by  the  fact  that  the  principal  defendant's  default  oc- 
curred after  his  term  of  office  had  expired,  consisting  in  a  failure  to  pay  over  to  his 
successor  in  office  ;  Wood  v.  Board  etc.,  125-272. 
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Chapter  99. 
TRADE  MARKS. 


SBC. 

88i2. 
8813. 
8814. 
8815. 
8816. 
8817. 


Trade  mark,  label  etc.,  record. 

Declaration  of  right;  record  essential. 

Record,  effect  of. 

Non  user  — Change  of  ownership. 

Exclusive  use. 

Remedy,  injunction. 


SBC. 

8818. 
8810. 
8820. 
88ax. 
8822. 
8823. 


Right  of  use,  grant  of. 

Actions,  party  to. 

Statute,  how  construed. 

Wrongful  manufactures. 

Counterfeiting. 

Spurious  marks  —  Unlawful  sale  of  goods. 


An  Act  providing  for  the  filing  and  recording  of  trade  marks,  labels,  brands,  stamps  and  wrappers,  de- 
fining their  use,  granting  remedies  for  their  wroogful  use.  and  providing  a  penalty  for  counterfeit- 
ing or  imitating  trade  marks,  labels,  brands,  sta^nps  ana  wrappers,  and  for  having  in  possession, 
or  for  selling  or  offering  for  sale  goods,  wares,  merchandise  or  other  articles  upon  which  is  placed 
a  false  or  forged  trade  mark,  label,  brand,  stamp  or  wrapper  in  likeness  of  a  registered  trade  mark, 
label,  brand,  stamp  or  wrapper.     [Approved  March 6, 1891 ;  in  force  June  xo,  1891 ;  S.,  1891,  p.  317. 

8812.  Trade  mark,  label  etc.,  protection  of— Recording  of— 
Fee.  Sec.  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana, 
That  any  firm,  person,  corporation  or  voluntary  association  that  are  citi- 
zens of  the  state  of  Indiana,  except  foreign  corporations,  and  who  are  en- 
titled to  the  exclusive  use  of  any  lawful  trade  mark,  label,  brand,  stamp  or 
wrapper,  may  obtain  protection  for  such  lawful  trade  mark,  label,  brand, 
stamp  or  wrapper  by  complying  with  the  following  requirements:  First,  by 
causing  to  be  filed  with  the  secretary  of  state  a  statement  specifying  the 
names  of  the  parties,  and  the  residences  and  places  of  business,  who  de- 
sire the  protection  of  the  trade  mark,  label,  brand,  stamp  or  wrapper,  the 
class  of  merchandise  and  the  particular  description  of  goods  comprised  in 
such  class,  by, which  the  trade  mark,  label,  brand,  stahip  or  wrapper  has 
been,  or  is  intended  to  be  protected.  A  description  of  trade  mark,  label, 
brand,  stamp  or  wrapper,  with  fac  simile  thereof,  showing  the  mode  in  which 
it  has  been  and  is  intended  to  be  applied  and  used,  and  the  length  of  time, 
if  any,  during  which  the  trade  mark,  label,  brand,  stamp  or  wrapper  has 
been  in  use.  Second,  by  making  a  payment  of  a  fee  of  two  dollars  to  the 
secretary  of  state,  whose  duty  it  will  be  to  file  and  record  said  statement  in 
a  book  kept  for  the  purpose,  to  be  procured  by  him  as  other  books  in  his 
office  of  like  nature  are  procured. 

8813.  Recording,  declaration  of  right  essential.  §  2.  Any  cer- 
tificate or  statement  prescribed  in  the  preceding  section  must,  in  order  to 
create  any  right  whatever  in  favor  of  the  party  filing  it,  be  accompanied  by 
a  written  declaration  verified  by  the  person,  or  some  member  of  the 'firm 
or  officer  of  the  corporation  or  voluntary  association  by  whom  it  is  filed,  to 
the  effect  that  the- party  claiming  the  protection  for  the  trade  mark,  label, 
brand,  stamp  or  wrapper,  has  a  right  to  the  same  and  that  no  other  person, 
firm,  corporation  or  voluntary  association  has  the  right  to  such  use,  either  in 
the  identical  form  or  in  any  such  near  resemblance  as  might  be  calculated  to 
deceive;  and  that  the  description  and  fac  simile  presented  for  record  are 
true  copies  of  the  trade  mark,  label,  brand,  stamp  or  wrapper  sought  to  be 
protected. 

8814.  Record,  effect  of.  §  3.  The  time  of  the  receipt  of  any  trade 
marks,  label,  brand,  stamp  or  wrapper  at  the  office  of  the  secretary  of  state  for 
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registration  shall  be  noted  and  recorded.  Certified  copies  of  the  trade  mark 
label,  brand,  stamp  or  wrapper,  and  the  date  of  the  receipt  thereof,  and  of 
the  statement  and  affidavit  filed  therewith  shall  be  prima  facie  evidence  of 
the  facts  and  statements  and  affidavit  record  in  any  suit  in  which  such  trade 
mark,  label,  brand,  stamp  or  wrapper  shall  be  brought  into  controversy. 

8815.  Non  user  —  change  of  ownership,  record  of—  Fee.  §  4. 
A  trade  mark,  label,  brand,  stamp  or  wrapper  shall  remain  in  force  so  long 
as  it  is  used  continuously;  after  a  disuse  of  six  months,  it  shall  be  deemed 
out  of  existence.  Such  trade  mark,  label,  brand,  stamp  or  wrapper  may 
be  sold  or  assigned,  or  pass  to  personal  representatives  by  will,  or  become 
assets  of  an  estate.  In  any  case  where  ownership  changes  of  such  trade 
mark,  label,  brand,  stamp  or  wrapper,  before  it  can  be  used  by  the  succes- 
sor in  title,  a  statement  of  such  change  of  ownership  shall  be  filed  with  the 
secretary  of  state,  and  he  shall  record  the  same  in  the  book  kept  for  the  pur- 
pose of  recording  trade  marks,  labels^  brands,  stamps  and  wrappers,  and  such 
secretary  shall  receive  two  dollars  for  recording  such  statement;  and  it  shall 
be  unlawful  to  use  such  trade  mark,  label,  brand,  stamp  or  wrapper  till  such 
change  of  ownership  has  been  filed  as  aforesaid. 

8816.  Exclusive  use.  §  5 .  Such  trade  mark,  label,  brand,  stamp  or 
wrapper  shall  entitle  the  person,  firm,  corporation,  or  voluntary  association 
registering  the  same  to  the  exclusive  use  thereof,  so  far  as  regards  the  de- 
scription of  goods  to  which  it  is  appropriated  in  the  statement  filed  under 
oath  as  aforesaid,  and  no  other  person,  firm,  corporation  or  voluntary  asso- 
ciation can  lawfully  use  the  same  trade  mark,  label,  brand,  stamp  or  wrap- 
per, or  substantially  the  same,  or  so  nearly  resembling  it  as  to  be  calculated 
to  deceive  upon  substantially  the  same  description  of  goods. 

8817.  Remedy,  by  injunction.  §  6.  For  a  violation  of  any  rights 
created  by  this  act,  the  person,  firm,  corporation  or  voluntary  association 
aggrieved,  shall  have  all  common  law  remedies  and  actions  for  damages, 
and  shall  be  entitled  to  an  injunction  to  prevent  further  use  of  any  trade 
mark,  label,  brand,  stamp  or  wrapper  by  this  act  secured  ^o  the  injured  per- 
son, firm,  corporation  or  voluntary  association;  and,  if  an  injunction  is  made 
final  and  perpetual,  the  injured  person,  firm,  corporation  or  voluntary  asso- 
ciation shall  recover  reasonable  attorney's  fees. 

8818.  Grant  of  right  of  use.  §  7.  Any  owner  of  a  trade  mark,  label, 
brand,  stamp  or  wrapper,  who  has  complied  with  the  provisions  of  this  act, 
shall  have  the  right  to  grant  to  others  the  authority  to  use  such  trade  mark, 
label,  brand,  stamp  or  wrapper;  but,  such  authority  to  so  use  must  be  in 
writing,  signed  by  the  owner  of  such  trade  mark,  label,  brand,  stamp  or 
wrapper,  with  two  witnesses  to  such  signature,  and  ho  one  but  the  owner 
shall  have  the  right  to  use  such  trade  mark,  label,  brand,  stamp  or  wrapper, 
unless  such  written  authority  has  been  given. 

8819.  Actions,  party  plaintiff.  §  8.  If  it  becomes  necessary  for  any 
voluntary  association  to  assert  any  right  to  any  trade  mark,  label,  brand, 
stamp  or  wrapper,  it  shall  be  sufficient  to  use  the  name  of  president  or  chief 
officer  of  such  association  either  in  action  at  law,  suit  in  equity,  or  indict- 
ment for  the  violation  of  the  provisions  of  this  act. 

8820.  Statute,  how  construed.  §  9.  This  act  shall  not  be  construed 
to  lessen,  impair  or  abridge  any  rights  or  remedies  that  have  heretofore 
existed  in  favor  of  any  one  owning  or  rightfully  claiming  a  trade  mark,  label, 
brand,  stamp  or  wrapper. 
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8821.  Wrongful  manufacture.  §  10.  That  any  person  or  persons, 
who  shall  knowingly  or  wilfully  cast  or  engrave,  or  manufacture,  or  have 
in  his,  her  or  their  possession,  or  buy,  sell  or  offer  for  sale,  or  deal  in  any 
die  or  dies,  plate  or  plates,  brand  or  brands,  engraving  or  engravings  on 
wood,  stone,  metal  or  other  substances,  molds  or  any  false  representations, 
likeness,  copy  or  colorable  imitation  of  any  die,  plate,  brand  or  mold  of 
any  private  trade  mark,  label,  brand,  stamp,  wrapper,  engraving  on  paper 
or  other  substance,  registered  and  recorded  pursuant  to  this  act,  shall,  upon 
conviction  thereof,  be  punished  by  imprisonment  in  the  penitentiary  for 
not  less  than  one  year,  or  more  than  two  years,  or  be  fined  in  a  sum  not 
less  than  one  thousand  dollars,  or  more  than  two  thousand  dollars, 

8822.  Counterfeiting.  §  11.  That  any  person  or  persons,  [who  shall] 
knowingly  and  wilfully  make,  forge  or  counterfeit,  or  have  in  his,  her  or 
their  possession,  or  buy,  sell,  offer  for  sale  or  deal  in  any  representation, 
likeness,  similitude  copy  or  colorable  imitation  of  any  private  label,  brand, 
stamp,  wrapper,  engraving,  mold  or  trade  mark,  registered  and  recorded 
pursuant  to  this  act,  shall,  upon  conviction  thereof,  be  punished  by  im- 
prisonment in  the  penitentiary  for  a  period  of  years  not  more  than  two 
nor  less  than  one,  or  be  fined  in  any  sum  not  less  than  one  thousand  dollars 
nor  more  than  two  thousand  dollars. 

8823.  Spurious  marks  —  Unlawful  sale  of  goods  under.  §  12. 
It  shall  be  unlawful  for  any  person,  firm,  corporation  or  voluntary  associa- 
tion doing  business  in  this  state  to  have  in  his  or  its  possession,  or  to  sell, 
or  offer  for  sale  or  trade,  any  goods,  wares,  merchandise  or  other  article 
upon  which  he  or  it  knows  is  placed  or  affixed  a  false,  forged  or  spurious 
trade  mark,  label,  brand,  stamp  or  wrapper  in  likeness  or  imitation  of  some 
trade  mark,  label,  brand,  stamp  or  wrapper  registered  as  provided  for  in 
this  act ;  and  any  such  person,  firm,  corporation  or  voluntary  association 
so  having  in  his  or  its  possession,  or  selling,  or  offering  for  sale  or  trade, 
any  goods,  wares  or  merchandise  upon  which  he  or  it  knows  is  placed  or 
affixed  a  false,  forged  or  spurious  trade  mark,  label,  brand,  stamp  or  wrap- 
per in  likeness  or  imitation  of  some  trade  mark,  label,  brand,  stamp  or 
wrapper  registered  as  aforesaid  shall,  upon  conviction  thereof,  be  punished 
by  fine  in  a  sum  of  not  less  than  fifty  dollars  ($50.00)  nor  more  than  two 
hundred  dollars  ($200.00),  or  imprisoned  in  the  county  jail  six  months,  or 
both. 


Digitized  by  VjOCK?IC 


851  Trade  Marks— Notes.  §6522 

Notes  to  Chapter  99. 
TRADE  MARKS. 

6522.  How  to  secure  right  to.  The  state  courts  have  jurisdiction  to  enjoin  a 
person  from  infringing  the  trade  mark  of  a  competitor.  The  act  of  congress  assuming 
to  confer  exclusive  jurisdiction  on  the  federal  courts  in  trade  mark  cases  has  been 
pronounced  unconstitutional  (United  States  v.  Stefiens,  ioo  U.  S.,  82).  An  injunction 
in  such  a  case  will  issue  when  there  is  a  wrongful  imitation,  for  a  fraudulent  purpose 
of  another's  name  and  label;  Smail  v.  Sanders,  1 18-106. 
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Annotations. 
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Self  crimination 3,  59 

Trial  by  jury 3,  65 

Acts  and  Laws  Govern- 
ing State 

Annotation. 
Vested  rights n,     243 

Adulteration 

Vinegar;  manufacture  etc. . .  130,  6760 

Chemicals,  use  in 130,  6761 

Sale;  possession  of  etc 131,  6762 
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Lawful  publication 16,  6571 

Sales  legalized 16,  6573 

Amendments  to  Consti- 
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775,  8567 
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ful taking  etc 194,  6869 
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Dog  fund,  how  made  up....  195,  6872 
township    trustee     collect 

fines 195,  6872 

use  of;  indemnity  fund...  195,  6872 

Indemnity;  claim,  how  made.  195,  6873 
affidavit,  requirements  of. .   195,  6873 

false,  penalty 195,  6873 

f      damage,  payment 195,  6873 

Cruelty  to,   over    working 
etc 196,  6877 

Unlawful   keeping  for  cruel 
use 196,  6878 

Cruelly     driving,     working, 
transporting 196,  6879 

Cruelty  pending  slaughter. . .   196,  6879 

Railroad    transportation    of, 
regulated 196,  6880 

Violation  of  act,  procedure. .  197,  6881 

complaint,  arrest 197,  6881 

search  warrant 197,  6881 

implements  of  cruelty,  de- 
struction of 197,6881 

Peace    officers,    humane    so- 
ciety agent  etc 197,  6882 

Animal,  killed  when 197,  6882 

Words  defined 198,  6883 

Penalty 198,  6884 

Diseased  ;   state  live    stock 

sanitary  commission ....  198,  6886 
constituted  how 198,  6886 

Members;  qualification  of. . .  198,  6886 

appointment 198,  6887 

terms  of  office.- 198,  6886 

6887 

successorship 199,  6887 

oath  of  office 199,  6888 

compensation 199,  6889 

duties 199,  6890 

as  to  contagious  disease.  199,  6893 
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Animals  —  continued.    Pa*e.  s«c. 

Members;     quarantine     and 

regulations 200,  6894 

animals,  killing  of,   ap- 
praisal   200,  6896 

supplies  etc.,  purchase  of.  202,  6902 
oaths,  administering....  203,  6905 
transportation   lines,  in- 
spection  203,  6907 

stock  yards,  inspection. .  203,  6907 

reports r . . . .  203,  6909 

State     veterinary     surgeon, 

qualifications 198,  6886 

appointment 198,  6886 

term  of  office 198,  6886 

oath  of  office 199,  6888 

compensation 199,  6889 

contagious  disease,  duty. .  200,  6893 

quarantine  inspection 202,  6904 

hindering  inspection  by. . .  202,  6900 
Secretary,county  b'd  of  health, 

disease  reported  to 199,  6891 

duty;  record 199,  6892 

report;  expenses,  payment 

of. 199,  6892 

Animal  diseased,  owner's  re- 
port    199,  6891 

disease  contagious,  board's 

duty 199,  6893 

quarantine,  proclamation  of  200,  6894 
killed;  appraisal  before ....  200,  6895 

compensation 201,  6896 

limitation  on  compensa- 
tion  201,  6897 

compensation,   by  state,     ' 

cease,  when 203,  6908 

unlawful  possession  of. . . .  201,  6898 
unlawful    bringing    in    to 

state 201,  6899 

hindering  etc.  examination.  202,  6900 
Quarantine  proclaimed,  when  200,  6894 

prescribed,  when 202,  6904 

importation,  inspection ....  202,  6904 
Transportation  lines,  inspec- 
tion  203,  6907 

Stock  yards,  inspection 203,  6907 

Kindred    officials,    co-opera- 
tion with 203,  6906 

Violation  or  evasion  of  act.. .  202,  6901 

Annotations. 
At  large;  powers  of  county 

board 204,  2637 

2638 

Taking  up 204,  2639 

Road  supervisor  take  up  . . .  204,2643a 
Dog  fund,  use  and  custody..  205,2651b 
Cruelty  to  animals 205,  6877 

Appellate  Court  I5°'  2I01 

Court  created 85,  6582 

Style  of 85,  6582 

Court  of  record 87,  6591 


Appellate  Court  — con.  p^e.  sec. 

Jurisdiction 85,  6582 

Powers  of. 87,  6591 

Seal 87,  6588 

Appeals  to,  how  taken 87,  6593 

Appeal  improperly  taken ....  89,  6606 

interchange  of  record 89,  6606 

Transfer  of  causes  to 88,  6600 

Terms  of  court 88,  6601 

Judgments,  effect  of.. ...... .  87,  6591 

Existence,  duration  of. 89,  6607 

Judicial  districts 86,  6585 

udges,  governor  appoint...  86,  6583 

qualifications  of 87,  6586 

term  of. 86,  658C 

election 86,  6584 

terms  of  elected 86,  6584 

vacancy 86,  6583 

salaries 88,  6597 

powers  of 88,  6598 

in  vacation 87,  6593 

chief  justice 88,  6599 

Convening,  by  ch.  j.,  supreme 

court 88,6596 

Organization 88,  6600 

Practice,  rules  of 89,  6603 

Quorum  10  decide 89,  6602 

disqualification  of  judge. . .  89,  6602 

Opinions,  when  written 88,  6594 

publication  of 89,  6604 

Rehearing 88,  6595 

Chambers    and    appurtenan- 
ces   87,  6592 

Clerk 87,  6587 

fees  of. 87,  6589 

salary 87,  6587 

Sheriff. 87,  6587 

fees  of. 87,  6590 

docket  fee 89,  6605 

Annotations. 
Court  created;  jurisdiction..  105,  6582 

Appropriations 

Annotation 
By  general  assembly 7,     195 

Arson 

Punishment 126,  6743 

Annotation 
Arson 141,  1927 

Assignment,  General 

Failing  debtor  may  make  . . .  206,  691 1 

fraudulent,  when 206,  691 1 

trustee,  may  select 206,  691 1 

removal  and  substitution, 

when 209,  6911 

Assignor,  examination  of. . .  209,  6912 
Other  parties,  examination  of  209,  6912 

powers  of  court  on 209,  6912 

Annotations. 
Failing  debtor  may  make....  208,  2262 
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Assign't,  General — con.  Page.  sec. 

How  made 208,  2663 

Exemption 208,  2670 

Duties  of  trustee 208,  2671 

Association  not  for  Pe- 
cuniary Profit 

Incorporation  authorized....  381,  7388 

Articles  of  association 381,  7388 

recordingof 381*  7388 

Amendment  of. 382,  7392 

Name 381,  7388 

Organization  complete,  when  381,  7388 

Corporate  powers 381*  7389 

property  rights 381,  7389 

Directors,election  and  control  381,  739° 

record  of  election 381,  739° 

Dissolution;  distribution....  381,  7391 

debts,  liability  for 381,  7391 

Associations,  Corporate 

Detective 362,  733<> 

Educational  and  religious...  363,  7332 

Interstate  fair 365,  734* 

Not  for  pecuniary  profit 380,  7388 

Orphans' homes 375.  73&7 

Stock  fair 3^7,  7354 

Voluntary 368,  7359 

Annotation 

Building,  loan  and  savings. .  383,  3407 

Attorney  General 

Election,  when 713,  8348 

abstract  of  votes 713,  8349 

canvass 7*3.  8349 

commission 7*3>  8349 

714,  8352 

Term  of  office 713.  8348 

Oathjbond 713.  8350 

bond  of  incumbent 7*3>  8350 

approval 7*3»  8350 

depositary 7*3>  8350 

Duties 713.  8351 

records 714,8354 

572,  7905 

opinion,  when  give 7*4»  8354 

compromise  of  claims 715.  8362 

report,  biennial 7X5»  8359 

fees  unpaid  to  owners 7141  8356 

escheated  property  etc  . . .  714,  8356 

Collections,  report  of. 7*5*  8360 

payment  over 714.  8354 

Salary;  fees 715,  8358 

570,  7891 

Commissions 7*4,  8356 

572,  7905 

Payments  in  to  treasury 572,  7904 

Assistants 7*5.  8357 

Library  furnished 7X5>  8361 

Annotations 

Assistants ;  pay 740,  5670 

Clerks  and  deputies 74*>  5671 


Auditor  of  State  Pige.  see. 

Lands  of  the  State,  see. 

Surplus  revenue  mortgages, 

satisfaction  of 712,  8343 

Salary 57<>,  7889 

Fees,  collection  of 57',  79°3  * 

record  of 57*»  79°3 

payment  in  to  treasury ....  571,  7903 
Annotation 

Land  records 740,  5628 

Benevolent  Institutions 

Trustees,  hospital  for  insane  210,  6914 

institution  for  blind 210,  6914 

institution    for    deaf    and 

dumb v 210,  6914 

three  boards;  membership.  210,  6914 

election ....  210,  6915 

vacancy 210,  6915 

terms  of  office 210,  6914 

bonds 210,  6914 

organization  ;  officers 210,  6914 

President,  election  of 210,  6914 

Secretary,  election  of 210,  6914 

Treasurer,  election  of.......  210,  6914 

"bond 210,  6914 

Pupils'  labor,  hiring  out  for- 
bidden   212,  6921 

Industrial  education,  teachers  212,  6922 
object,   self   support    after 

discharge 212,  6923 

materials,  machinery,  tools 

etc 212,  6924 

appropriation  for 212,  6927 

results,  sale  of. 212,  6925 

minimum  price 212,  6925 

proceeds,  disposal  of.. . .  212,  6926 

Board  of  state  charities, 

created 213,  6930 

appointment  on 213,  6930 

governor,  member  ex  off.. .  213,  6930 

terms  of  office 213,  6930 

vacancy 213,  6930 

duties 213,  6931 

powers 214,  6931 

meetings 213,  6931 

rules   213,  6931 

report 214,  6933 

room  in  capitol 213,  6931 

Secretary,  salary 214,  6932 

Appropriation,  annual 214,  6934 

Fort    Wayne   school   for 
feeble  MiNDED,established  214,  6936 

Trustees,  how  made  up 215,  6936 

corporate  powers;  style....  215,  6936 

appointment .,.  215,  6936 

oath  of  office 215,  6936 

terms  of  office 215,  6936 

removal,  power  of  .......  215,  6936 

vacancy 215,  6936 

salary 215,6936 

officers,  president  elect. ...  215*  6937 
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Benevol't  Inst's  —  con.  p«ge.  sec. 

Trustees,  secretary  elect  ....  2/5,  6937 

duties 215,  6937 

treasurer 215,  6937 

bond  of 215,  6937 

meetings < 216,  6941 

rules  and  regulations 216,  6941 

report,  annual 216,  6941 

pupils,  discharge  of. 217,  6944 

superintendent,   principal, 

matron,  fix  salaries  of. . .  218,  6947 

Superintendent,  salary  of... .  218,  6947 

supplies,  purchase 217,  6945 

receive  pupilage  fees 217,-  6943 

accounts  keep  and  render..  217,  6945 

Principal,  duty  of 215,  6938 

removal,  power  of 215,  6938 

salary 215,  6938 

218,  6947 

Matron;  salary,  trustees  fix..  218,  6947 

Pupils,  who  admitted 215,  6939 

216,  6942 

218,  6948 

application,  who  make....  216,  6939 

application,  how  made. . . .  216,  6942 

county  board  approve.. .  216,  6942 

board's  duty  as  to    216,  6943 

grading  and  division  of... .  216,  6940 

maintenance  of 217,  6943 

appropriation 217,  6943 

discharge  of 217,  6944 

Eastern  Insane  Hospital  ; 

trustees  abolished 211,  6917 

Management  vested 211,  6918 

Trustees,  election  of........  211,  6918 

terms  of  office 211,  6918 

duties 2ii,  6919 

Additional  hospitals  for,  man- 
agement vested 221,6959 

State  districted  as  to  patients  219,  6951 

districting,  when  operative  220,  6955 

Designations  of  hospitals... .  219,  6952 

Trustees,  board  of 221,  6959 

election 221,  6960 

terms  of  office 221,  6959 

bond  of 222,  6961 

salary 222,  6963 

vacancy 221,  6960 

organization 222,  6961 

rules  of 222,  6961 

president,  elect 222,  6961 

treasurer,  elect 222,  6961 

medical       superintendent, 

elect.  222,  6962 

secretary  ex  officio 221,  6963 

meetings 222,  6963 

rules  etc.  for  patients,  ap- 
proval of. 224,  6970 

supplies  furnish,  how 222,  6964 

accounts  audit 222,  6965 

interest  in  purchases 223,  6966 

report, -biennial 224,  6971 


Benevol't  Inst's  — con.  p«ge.  sec. 

Medical  superintendent, qual- 
ifications of. 222,  6962 

election 222,  6962 

term  of  office 222,  6962 

removal,  power  of   222,  6962 

secretary    of    trustees    ex 

off: 222,  6963 

duty;  records;  accounts.  223,  6967 

salary 222,  6964 

duties 224,  6972 

rules  etc.  for  patients....  224,  6970 

patients'  discharge 224,  6973 

supplies,   make  requisi- 
tion for 222,  6964 

certify  claims 222,  6965 

reports 223,  6968 

6969 

Steward,  certify  claims 222,  6965 

Insanity;  inquest  found,  ap- 
plication to  hospital 219.  6951 

clerk,  circuit  apply 219,  6951 

district  of  appl ication 219,  695 1 

female  patient ;  female  at- 
tendant  220,  6953 

Hospital  patients,  transfer  to 

home  district 220,  6954 

voluntary  transfer 220,  6954 

reimbursement    of     ex- 
pense  220,  6954 

expense  of  patient,    reim- 
bursement    221,  6956 

Soldiers'     etc.      orphans* 

home;  appropriation....  225,  6976 
226,  6978 

payment  of 226,  6979 

buildings,  sewerage  etc... .  225,  6976 
buildings  and  extensions. .  225,  6978 
National   home  ;  jurisdiction 

ceded  ;  reserved  rights. .  226,  6980 
tax  exemption 227,  6981 

Annotations. 
Trustees'  salaries,  president.  228,  2778 
election  by  general  assem- 
bly   228,  6914 

Birds 

Nest  or  eggs,  unlawful  de- 
struction   131,  6765 

Game  birds  designated 132,  6766 

Sparrows,  excepted 132,  6771 

Penalty 132,  6767 

Science,  purposes  of. 132,  6768 

permit,  grant  of. 132,  6769 

limit  of 132,  6770 

Blind  Person 
Institution  for  Blind,  see. 

Board  of  Agriculture 

State  Agricultural  and  In* 
dustrial  Board,  see. 
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State  Board. 

Board  established 608,  8043 

609,  8046 

election  of 608,  8043 

appointment 609,  8046 

vacancy 609,  8046 

oath  of  office 609,  8047 

meetings 610,  8050 

quorum 610,  8050 

rules  etc 610,  8050 

duties 610,  8051 

8052 

compensation 609,  8049 

President,  choose 610,  8050 

term  of  office 610,  8050 

Secretary,^election 608,  8043 

609,  8052 

qualifications 609,  8046 

term  of  office 609,  8046 

member  of  board  ex  off.  •  609,  8046 

office  where    609,  8048 

duties 609,  8048 

registration  of  statistics  ..608,  8044 

610,  8052 
salary 609,  8049 

571,  7397 

Appropriation  for 612,  8058 

Violation  of  act 612,  8059 

Local  Boards. 

Constituted,  how 610,  8053 

612,  8062 

Duties 610,  8053 

Records 611,8057 

Secretary,  election 610,  8053 

612,  8062 

term  of  office 610,  8053 

compensation 611,  8053 

duties 611,  8054 

6i2,  8062 

births  and  deaths 611,  8055 

marriages 611,  8056 

blanks  supplied  to 612,  8057 

Annotation. 

Vital  and  sanitary  statistics...  613,  4992 

Board  of  State  Chari- 
ties 

Created 213,  6930 

Appointment  on 213,  6930 

Governor,  member  ex  off  . . .  213,  6930 

Term  of  office 213,  6930 

Vacancy 213,  6930 

Duties *. 213,  6931 

Powers 214,  6931 

Meetings 213,  6931 

Rules 213,  6931 

Report 214,  6933 

Rooms  in  capitol 213,  6931 

Secretary,  salary 214,  6932 

Appropriation 214,  6934 

108 


Boundaries  Page.  sec. 

Annotations. 

Of  state;  jurisdiction 9,    221 

222 
Survey  of,    prima  facie   evi- 
dence  746,  5955 

Bridge  Companies 

Company  may  own  etc.  street 

railway 385.  739& 

may  acquire  stock  of  com- 
pany   385*  7396 

Over  stream  bounding  state.  384,  7394-7 
county  may  take  stock  in. .  384,  7394 

may  donate  to 384,  7394 

city  may  subscribe  or  donate  384,  7394 

procedure 384.  7394 

City  may  take  stock  of 385.  7398 

condemn,  when 385,  7398 

bridge  etc.  vest  in 385,  7398 

tax,  exempt  from 385,  7398 

bridge  free  of  toll.     385,  7398 

regulations  to  govern 385,  7398 

Bridges— County 

Across  county  boundary 229,  6983 

petition  for  appropriation..  229,  6983 

construction  or  repair 229,  6983 

notice  of  appropriation. . . .  229,  6984 

concurrent  action 229,  6984 

tax  vote  by  townships,  con- 
tract   230,  6985 

funds   collected,   disburse- 
ment  230,  6985 

Annotations. 

Surveys  and  estimates 231,  2885 

Superintendent 231,  2888 

Repairs .  231,  2892 

Building,  Loan  and  Sav- 
ings Association 

Annotation. 
Howformed 383*  34<>7 

Bureau  of  Statistics 

Chief  of,  additional  duties. . .  728,  8420 

Reports  to  legislature 728,  8421 

distribution  of 729*  8427 

Witnesses,  examination  of. . .  728,  8422 

summons,  power  of 728,  8422 

refusal  to  answer 729,  8423 

Salary 571.  7806 

increase 729»  8426 

Deputy,  appoint 729i  8424 

Appropriation 729»  8425 

Annotation. 

Chief  of  bureau 74*,  57*8 

Burial  of  Persons 

Cemetery,  see. 

Soldiers  and  sailors  by  county, 

when 759»  8500 
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Burial  of  Persons. 
Burial  of  Persons— con.  Page,  sec 

Soldiers  and    sailors,  town- 
ship trustee's  duty 759,  8500 

burial  ground 759,  8500 

headstone 759,  8502 

expense  limited 759    8500 

allowance  of. 759,  8502 

Cemetery  — City  and 
Town 

Vacation  of. 356,  7324 

Petition  for;  order  on 356,  7324 

Removal  from 356,  7325 

New,  acquisition  of 356,  7325 

lots,  exchange  for  old 359,  7325 

Cemetery  Company 

Land,  condemnation  for....  386,  7400 

Petition  filing  of 386,  7400 

Appraisers  to  assess 386,  7401 

oath  of 386,  7402 

report 386,  7402 

Damages,  payment  of. 386.  7402 

Investments  authorized 386,  7403 

limit  of 387,  7404 

Children 

Tobacco,  sale,  gift  etc.  to. . .  126,  6741 

penalty 126,  6742 

Cruelty  to,  neglect  etc 134,  6779 

Employment  unlawful 134,  6780 

Unlawful  sale,  disposal  of  etc.  134,  6780 

apprenticeship  etc 134,  6781 

Dance  house,  dram  shop,  per- 
formances etc ? . . .  135,  6782 

Under  ground  labor 135,  6733 

Complaint;  arrest 135,  6784 

Guardianship,  asylum  etc....  135,  6785 
Humane     society     prosecu- 
tions.    136,  6786 

Custody,  taken  when 136,  6787 

guardian  of  poor 136,  6789 

Deserted,  adoption 136,  6788 

Dependent,  township  guar- 
dians   176,  6824 

178,  6830 

appointment;  terms 176,  6824 

178,  6830 

removal. .  .* 178,  6828 

corporate  powers 176,  6824 

178,  6830 

duties;  powers 177,  6825 

homes,  county,  furnish  ...  179,  6832 

matron  provide 179,  6832 

maintenance  of  children. . .  179,  6832 

apprenticeship 177,  6825 

reformatories,  committal  to  177,  6825 

custody  of,  procedure 177,  6826 

178,  6831 
costs  of  court 178,  6827 

Annotation. 
Care  and  custody 152,  6779 
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Church  Corporation       Page.  s*. 

Protestant  Episcopal..  388,  7406-10 
church  wardens  and  vestry- 
men   388,  7406 

style  of 388,  7406 

corporate  powers 388,  7406 

Property;  tenure  in  trust. .. .  389,  7409 

acquire  by  gift  etc 389,  7409 

disposal  of 388,  7407 

389,  7409 

consent  required 388,  7407 

limit  on  power 389,  7407 

title,  vesting  of 388,  7407 

Presbyteries  etc 389,  7411-24 

.   Incorporation  authorized 389,  74  n 

Unincorporated  members 

may 390,  7414 

Intent,  publication  of 390,  7412 

Notice,  contents  of 390,  7413 

Corporate  name 390,  7415 

Certificate  of  intent,  filing  of.  390,  7418 

39i,  7421 

evidence,  effect  as 391,  7419 

Powers 
property,  acquisition  of  . . .  391,  7420 

legislative  control  of 391,  7420 

real  estate,  transfer  of 391,  7423 

approval  required 392,  7423 

Trustees'  election 390,  7415 

term  of  office 390,  7415 

vacancy 390,  7416 

Record  of  proceedings 390,  7417 

3Qi,  742i 
By-laws 391,  7422 

Circuit  Court 

Official  Bond  index 90,  6609 

Second  circuit  terms 91,  6610 

length  of  terms 91,6611 

Third  circuit  terms 91,  6612 

Fourth  circuit  constituted.* . .  91,  6615 

terms  of  court 92,  6617 

92,  6618 

Fifth  circuit  constituted 92,  6619 

terms  of  court 92,  6621 

process,  return  of ,  92,  6623 

Sixth  circuit  terms.  * 93,  6626 

process,  return  of 93,  6627 

Seventh  circuit  constituted..  92,  6620 

terms  of  courts 02,  6622 

process,  return  of 92,  6623 

Ninth  circuit  terms 93,  6630 

process,  return  of 93,  6631 

Tenth  circuit  defined 94,  6635 

process,  return  dl.r 94,  6636 

terms  of  courts 94,  6639 

length  of. 94,  6640 

Eleventh  circuit  constituted..  95,  6643 

judicial  year  commences..  95,  6644 

terms  of  courts 95,  6645 

Dubois  county;  judge  as- 
signed to  term 95,  6647 
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Eleventh     circuit  —  Dubois 
county  — adjournment 

to  hold 95,  6648 

powers  of  assigned  judge.     95,  6649 
Pike    county ;    judge    as- 
signed to  term 96,6651 

adjournment  to  hold... .     96,6652 

powers  of  assigned  judge    96,  6653 

Eighteenth  circuit  constituted    96,  6655 

terms  of  court 96,  6657 

process,  return  of 97,  6659 

prosecuting   attorney,  gov- 

f      ernor  appoint 97,6660 

terms  in  esse  run  to  close. . .     97.  6661 
Nineteenth  circuit  defined. . .     97,  6664 

terms  of  court. 97.  6664 

judge,  governor  appoint. .     97,  6666 

process,  return  of 97,  6667 

Twenty-fourth  circuit  consti- 
tuted       98,  6670 

terms  of  court 98,  6672 

process,  return  of. 98,  6674 

Twenty-seventh  circuit    con- 
stituted       98,  6677 

terms  of  court 99,  6679 

prosecuting  attorney,  gov- 
ernor appoint 99,6681 

causes  pending,  disposal  of.    99,  6684 

process,  return  of 99,  6685 

Thirtieth  circuit,  terms  com- 
mence   100,  6687 

length  of  terms 100,  6688 

process,  return  of 100,  6689 

Thirty-third  circuit  defined..   100,  6692 

terms  of  courts ioo,  6692 

process,  return  of ioi,  6695 

prosecuting  attorney,  gov- 
ernor appoint ioi,  6696 

Thirty-fifth  circuit  formed...   101,  6693 

terms  of  courts 101,  6697 

process,  return  of. 101,  6695 

prosecuting  attorney,  gov- 
ernor appoint 101,  6696 

Thirty-sixth  circuit,  terms. . .   102,  6700 

process,  return  of. 102,  6701 

Forty-second  circuit  defined..    94,  6634 

terms  of  courts 94,  6634 

process,  return  of. 94,  6636 

Forty-ninth  circuit,  terms  . . .  102,  6703 

process,  return  of 102,  6704 

Fiftieth  circuit  created 98,  6671 

terras  of  court 98,  6673 

process,  return  of.   98,  6674 

judge,  governor  appoint  . .     98,  6675 
prosecuting  attorney,  gov- 
ernor appoint 98,  6675 

Fifty-first  circuit  constituted.     99,  6678 

terms  of  court 99,  6680 

process,  return  of 99,  6685 

causes  pending,  disposal  of    99,  6684 
judge,  governor  appoint . .     99,  6682 


Circuit  Court  —  CON.  Page.    Sec 

Fifty-first  circuit  —  prosecut- 
ing   attorney,     remain    in 

office  in 99,  6683 

Fifty-second  circuit  created..     91,  6615 

terms  of  court 92,  6617 

X02,  6707 

length  of  term  103,  6708 

judge,  election  of. 91,  6616 

prosecuting  attorney,  elec- 
tion      91,6616 

Fifty-third      circuit      consti- 
tuted       96,  6656 

terms  of  court 96,  6658 

terms  in  esse  run  to  close..     97,  6661 

process,  return  of 97,  6659 

judge,  governor  appoint. . .     97,6660 

Fifty-fourth  circuit  defined..  101,  6694 

terms  of  court 101,  6697 

process,  return  of. 101,  6695 

judge,  governor  appoint.  .  101,  6696 

Fifty-fifth  circuit  constituted.     97,  6665 

terms  of  court 97,  6665 

process,  return  of. 97,  6667 

prosecuting  attorney,  gov- 
ernor appoint 97,  6665 

Cities  and  Towns 

Taxation,  agricultural  lands  355,  7319 
Water  works  ;  boards  abol- 
ished...   355.  732i 

management  of 355,  7322 

compensation 355,  7322 

Cemeteries,  vacation 356,  7324 

petition ;  order  for 356,  7324 

removal  from 356,  7325 

new ;  acquisition  of.   356,  7325 

lots  in  for  lots  vacated  . .  356,  7325 
Annotations. 

Taxation;  agricultural  lands  358,  32O1 
Water  works;  location  and 

condemnation 358,  3266 

City 

Incorporation  and  organi- 
zation. 

Wards,  division  into 243,  701 1 

change  of  boundaries.. . .  243,  701 1 

redisricting 243,  701 1 

requirements  for 243,  701 1 

ordinance  requisite 243,  7012 

notice  by  publication  . . .  243,  7012 
Vacancies    in    office,   how 

filled 244,  7015 

appointee's  term  of  office  244,  7016 
Government  and  powers. 
Ordinance,  penal;  publica- 
tion   244,  7018 

exceptions 244,  7018 

publication,  what  lawful  245,  7018 

posting,  when 245,  7018 

publication  in  pamphlet.  245,  7018 
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Government  and  powers  — 
Bridge     over     bounding 

stream 384,  7394 

mav  subscribe  for 384,  7304 

donate  to  384,  7394 

procedure 384,  7394 

may  take  stock  of. 385,  7398 

condemn  stock  of,  when.  385,  7398 

bridge  etc.,  vest  in 385,  7398 

tax-  exemption 385,  7398 

bridge  free 385,  7398 

regulations  to  govern . . .  385,  7398 
Pawnbroker,  power  to   li- 
•     cense  and  regulate. . . .  245,  7019 

license  fee 245,  7019 

Streets  etc.,  railroad  track 

on;  enforce  level  grade  245,  7020 
railway  companies,    ex- 
tension of  grants  pro- 

hibited 245,  7021 

contract  use  by  corpora- 
tions not  chargeable. .  245,  7022 
grant    of  use,  limitation 

on 246,  7023 

termofgrant,maximum  246,  7023 
consideration  required  246,  7023 

Board  of  health 610,  8053 

61 2,  8062 
Metropolitan  police  and 

fire  department  created  246,  7026 
cities  of  29,000  upward. .  246,  7026 
board  of  commissioners.  246,  7026 
Commissioners,    qualifica- 
tions    247,  7026 

election 246,  7026 

certificate  of  election. . . .  247,  7026 

terms  of  office 246,  7026 

successorship 246,  7026 

terms  of  office 246,  7026 

oath  of  office 247,  7026 

bond 247,  7026 

vacancy 246,  7026 

salary 247,  7026 

president,  elect 247,  7027 

member,  city  board  of 

heakh  ex  off. 247,  7027 

secretary,  elect 247,  7027 

police  and  fire  control. . .  248,  7029 

powers  as  to    248,  7029 

public  property 248,  7629 

police  officers  and  patrol- 
men appoint 247,  7028 

number,  limit  on 247,  7028 

term  of  service 248,  7028 

pay,  fix;  limits  on 248,  7028 

special  appoint,  when.  250,  7037 

employes  employ 248,  7028 

pay  fix;  maximum  fixed  248,  7028 

removal,  power  of 248,  7028 

rules   etc.    of  discipline 
etc.  make 248,  7028 
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Government  and  powers — 
Commissioners,  fire  depart-     . 

ment  control 248,  7030 

chief  engineer  appoint  248,  7030 
firemen  etc.  appoint. . .  248,  7030 
removal,  power  of....  248,  7030 
rules  etc.  for,  make. . .  249,  7030 
interference  with,  on  duty  250,  7036 
Secretary, appointment  ...  247,  7027 

bond 247,  7027 

salary,  maximum 247,  7027 

Superintendent  of   police, 

appointment 247,  7028 

executive  head  of  force. .  248,  7028 

supersede  marshal 250,  7034 

Chief    fire    engineer,    ap-    • 

pointment  . . . '. 248,  7030 

pay  of,  limit 248,  7030 

head  of  department..  ...  249,  7030 
Police;  officers  and  patrol, 

appointment 247,  7028 

number,  limit  of 247,  7028 

requirements  for  position  247,  7028 
special  and  private  patrol  250,  7037 
removal  etc.,  power  of.. .  248,  7028 

pay  of,  how  fixed 247,  7028 

perquisites,  none 250,  7035 

rewards,  disposal  of....  250,  703$ 

police  powers 249,  7033 

in  city  court 249,  7034 

elections,  conduct  at....  250,  7038 

officers*  bonds 251,  7039 

Firemen,  appointment ....  248,  7030 

pay  of,  how  fixed 248,  7030 

term  of  service 248,  7030 

removal,  power  of 24S,  7030 

elections,  conduct  at.. ..  250,  7038 
Rules  and  regulations,  po- 
lice  248,  7028 

fire  department 249,  7030 

prescribe    duties,    trial* 

etc 249,  7032 

Common  council,  duties  of  249,  7031 

appropriations 249,  7031 

City  court;  detail  as  bailiffs 

in 249,  7034 

conveyance    of  prisoner 

etc 249,  7034 

process,  service  of 249,  7034 

fees,  collection  of. 251,  7040 

payment  over  to  city. .  251,  7040 
Interference  with  board  or 

force 250,  7036 

Police,  humane  inspector, 

appointment 253,  7046 

pay  of 253,  7040 

7<M9 
humane  society  apply  for  253,  7047 

duties;  discipline 253,  7048 

powers 253,  7050 

prosecutions  through  . . .  253,  7051 
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Government  and  powers  — 
Metropolitan  police  and  fire 

department  created...  254,  7054 
city  of  50000  and  over . . .  254,  7054 
Commissioners,    qualifica- 
tions   254,  7054 

election 254,  7054 

terms  of  office 254,  7054 

oaths 254,  7054 

bond 255,  7054 

salary 255,  7054 

successorship 254,  7054 

election 254,  7054 

terms 254,  7054 

vacancy 254,  7054 

control  police  and  fire. . .  256,  7057 

powers  as  to 256,  7057 

public  property 256,  7057 

quorum 255,  7054 

president,  elect 255,  7055 

member  city  board  of 

health  ex  off 255,  7055 

secretary  elect 255,  7055 

police  superintendent  ap- 
point  255,  7056 

officers    and    patrol  ap- 
point   255,  7056 

number,  limit  of 255,  7056 

private  and  special  ap- 
point  258,  7065 

pay  fix,  between  limits  255,  7056 

employes  employ 255,  7056 

pay        fix,       maximum 

stated 255,  7056 

removal,  power  of 255,  7056 

rules  etc.  make 255,  7056 

fire  department  control. ,  256,  7058 
chief  engineer  appoint..  256,  7058 
firemen  and  employes  ap- 
point   256,  7058 

rules  etc.  make .  256,  7058 

interference  with 256,  7064 

Secretary  appoint 255,  7055 

property  clerk  ex  off. . . .  255,  7055 

bond 255,  7<>55 

term  of  office.. 255,  7055 

salary,  maximum 255,  7055 

Superintendent  of   police, 

appointment 255,  7056 

pay,  limit  of. 255,  7056 

head  of  force 256,  7056 

marshal  supersede 256,  7056 

removal,  power  of. 255,  7056 

Chief  fire  engineer,  appoint- 
ment   256,  7058 

head  of  department.....  256,  7058 

salary,  limit  of 256,  7058 

Police;  officers  and  patrol, 

appointment 255,  7056 

requirements  for  position  255,  7056 
number  limited 255,  7056 
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Government  and  powers  — 

Police  —  officers' bonds  .. .  258,  7067 
special  and   private,  ap- 
point when 258,  7065 

pay;  fixed  between  limits  255,  7056 

term  of  service 255.  7056 

removal,  power  of 255,  7056 

police  powers 257,  7061 

in  city  court 257,  7062 

perquisites,  none 257,  7063 

rewards,  disposal  of. ... .  257,  7062 

elections,  conduct  at  . . .  258,  7066 

Firemen,  appointment ....  256,  7058 

requirements  for  post. . .  256,  7058 

term  of  service 256,  7058 

removal,  power  of 256,  7058 

elections,  conduct  at. . . .  258,  7066 

Common  council,  duty  of.  256,  7059 

appropriations 257,  7059 

Board  of  health,  president 

member  ex  off 255,  7055 

City  court;  police  bailiffs..  257,  7062 

process,  service  of 257,  7062 

prisoners',  conduct  to  etc.  257,  7062 
fees  charged  and  paid  to 

city. 258,  7068 

Rules  etc.  police 256,  7056 

fire  department 256,  7058 

of  discipline  made 257,  7060 

Interference  with  board  or 

force 257,  7068 

Offices  abolished 256,  7057 

marshalship. .'. 257,  7062 

Taxation. 

Sinking  fund  commission- 
ers, cities  of  10000. . . .  259,  7071 

election 259,  7071 

bond;  oath 259,  7071 

term  of  office 259,  7071 

removal,  cause  for. .... .  261,  7077 

treasurer's      accounting 

and  payments  to 259,  7073 

deposit  of  funds 259,  7073 

moneys,  how  drawn 260,  7073 

accretions  to  city 260,  7073 

statement  of  fund ;  publi- 
cation       260,  7074 

interest  on  bonds,  pay- 
ment  260,  7075 

261,  7080 

principal,  payment 260,  7075 

261,  7080 

payments  forbidden 260,  7075 

261,  7080 
purchase  of  bonds,  when  261,  7080 
misapplication  or  diver- 
sion   260,  7075 

261,  7080 

compensation 260,  7076 

Aid  to  corporations    vali- 
dated  262,  7081 
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Board   of    Public   Works, 

city  of  50000 263,  7083 

Board,  how  constituted 263,  7083 

qualifications  for 263,  7083 

disqualifications 263,  7083 

election,  first  board 267,  7103 

certificate  of. 267,  7103 

successorship 267,  7102 

terms  of  office 263,  7083 

affidavit,  pre-requisite.. .  263,  7083 
bond;  sureties  justify.. .  263,  7084 

vacancy 267,  7105 

salary 263,  7085 

duty,  as  to  time 263,  7085 

duties,  generally 263,  7086 

powers 263,  7086 

interference  with  exer- 
cise of. 266,  7100 

control  of  streets  etc.,  im- 
provements etc 264,  7090 

as  to  property  etc 265,  7095 

assume,  when 265,  7095 

employes,  employ  all . . .  264,  7089 
266,  7098 
employment, when  forbid- 
den  264,  7089 

discharge  of 264,  7089 

prescribe  duties 266,  7098 

meetings,  regular 264,  7087 

called,  how  called....  264,  7087 
notice  pre-requisite...  264,  7087 

quorum  ...      264,  7087 

record 264,  7088 

aye  and  nay  vote 264,  7087 

president  elect 265,  7094 

secretary  appoint 265,  7094 

legal  adviser  appoint....  266,  7099 
superintendent  appoint..  266,  7099 
Secretary  and  property 

clerk,  appointment... .  265,  7094 

bond 265,  7094 

266,  7101 

salary 265,  7094 

Superintendent,      appoint- 
ment   266,  7099 

Street  commissioner  super- 
sede   266,  7099 

Legal  adviser,  appoint. . . .  266,  7099 

term  of  office 266,  7099 

salary 266,  7099 

City  civil  engineer,  appoint- 
ment  266,  7099 

supersede  civil  engineer.  266,  7099 

salary 266,  7099 

Employes,  laborers  etc.  ap- 
pointment.. 264,  7089 

266,  7098 

discharge 264,  7089 

forbidden  employment..  264,  7089 
duties,  how  prescribed. ,  266,  7098 
election,  conduct  at 266,  7097 
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Board  op  Public  Works  — 

Contract  over  $50 264,  7090 

estimate  of  cost  precede..  264,  7091 

payment  on 265,  7093 

condition  precedent  of.  265,  7093 

Liability,  how  not  created.  265,  7092 

Appointments  non  political  267,  7104 

Appointed  officers'  bonds. .  267,  7104 

City  council's  duty 265,  7096 

Interference,  with  board  or 

employe 266,  7100 

Appeal    IromJ  board's    de- 
cision   264,  7090 

Offices  abolished;  existing 

boards 265,  7095 

street  commissioner.....  263,  7086 

266.  7099 

civil  engineer 266,  7099 

Board  ot  Public  Works. 

City  50000  to  1 00000 267,  7108 

Commissioners,  disqualifi- 
cations for 267,  7108 

election 267,  7108 

terms  of  office 267,  7108 

affidavit  of  qualification.  267.  7108 

bond;  sureties  justify... .  268,  7109 

oath  of  office % 268,  7109 

vacancy 267,  7108 

salary 268,  7110 

meetings,  regular 269,  71 14 

called,   written    notice 

prerequisite 269,  71 14 

quorum 269,  7114 

record 269,  7115 

as  evidence 269,  7115 

aye  and  nay  vote  en- 
tered   269,  7114 

president  select 270,  7120 

clerk;  city  clerk  ex  off. .  270,  7120 

duty,  as  to  time 268,  7110 

duties,  generally 268,  71 11 

control  of  streets  etc. .  268,  711 1 

improvements,  control..  268,  71 12 

recommend 269.  7113 

contract  for 268,  711a 

assume  control,  when . . .  270,  7120 
employes,    laborers    etc. 

employ 269,  7116 

employment  forbidden  269,  7 116 

discharge 269,  7116 

pay  determine 269,  71 16 

offices  etc.,  city  furnish...  270,  7121 

interference  with 270,  7123 

City  engineer,  city  surveyor 

act • 270,  7122 

Legal  adviser,  city  attorney 

act 270,  7122 

Employes,  laborers  etc.  em- 
ployment of 269,  71 16 

270,  7122 

forbidden  employment..  269,  7116 
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Board  of  Public  Works  — 
Employes,  discharge  of...  269,  71 16 
duties,  how  prescribed. .  270,  7122 

pay  of,  board  fix 269,  7116 

city  provide 270,  7121 

interference  with,  on  duty  270,  7123 

Contracts,  over  $100 268,  7112 

estimate  of  cost,  prere- 
quisite of. 269,  71 17 

payment    on,    condition 

precedent 269,  7119 

Liability,  how  created 269,  7118 

City  council  act  on  recom- 
mendations of 269,  71 13 

provide  for  salaries,  out- 
lays etc 270,  7121 

offices  etc.  furnish 270,  7121 

Street  Improvement. 
Power  over  streets  etc.  ex- 
clusive in  council 271,  7126 

bridge  construction 271,  7126 

lay  out,  open,  extend,  al- 
ter etc 271,  7126 

obstructions  remove. . . .  271,  7126 
eminent  domain,  exercise 

power  of 271,  7126 

road  labor  not   required 

beyond  limits 271,  7126 

property  within  not  taxed 

for  roads  without 271,  7126 

powers  as  town  trustees 

and  road  supervisors. .  272,  7126 
road  labor  tax  in  lieu  of 

labor 272,  7126 

Sidewalk,    street     paving, 
lighting, sewerage  etc., 

petition 272,  7128 

improvement  without  pe- 
tition   275,  7132 

plank   or  gravel   walks, 

when... 272,  7128 

limitation  on  powers. . . .  272,  7128 

contract 272,  7128 

ordinance  as  to  mode. . .  272,  7128 

lien  for  cost 272,  7128 

enforcement  of 272,  7128 

Sewer,  procedure  to  con- 
struct   273,  7129 

notice,  objection  as  to  ne- 
cessity   273,  7129 

contract  completed,  final 

estimate 275,  7133 

cost,  how  fixed 275,  7133 

Street  improvements. 

cost,  how  estimated 274,  7130 

apportionment  to  lots..  274,  7130 

city's  liability 274,  7130 

owner's  liability 274,  7130 

assessment  for 274,  7130 

lien  for 274,  7130 

enforcement  of. 274,  7130 
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Street  Improvement — Street 
improvements —  cost,  pay- 
ment of 274,  7130 

payment  from  general 

fund 275,  7132 

owner's    allowances    for 

work  done 275,  7131 

279,  7139 
contract  void,  when 275,  7131 

279.  7139 
work     done    without, 

when 279,  7139 

cost,   payment    on    esti- 
mates   275,  7132 

Hen  for 275,  7132 

contract  completed,  final 

estimate 275,  7133 

cost,  how  fixed 275,  7133 

assessment  notice 276,  7134 

279,  7140 

objections 276,  7134 

279,  7140 
hearing . . .   . .  276,  7134 

279,  7140 
list  amendable 276,  7134 

279,  7140 
tax    duplicate,    exten- 
sion on 276,  7134 

280,  7140 

collection 276,  7134 

enforcement 280,  7140 

gross  payment 276,  71 34 

required  when 278,  7137 

instalments 276,  7134 

280,  7140 

interest 276,  7134 

payments,  how  made  278,  7137 
release  of  error 278,  7137 

290,  7140 
satisfaction  of  record  278,  7137 

290,  7140 

277,  7135 


bonds,  issue  of 

proceeds,     application 

of. 277 

lien  of 277, 

evidence,  effect  as. . . .  277, 

disposal  of 277, 

payable  when;  interest  277, 
contractor's  certificates. .  278 

non  payment 281 

collection 281 

sale  of  property 282 

certificate    of     par- 
chase 282 

purchaser's  default. .  282 

redemption 282 

appeal 282, 

Drains  and  levees. 

survey 284, 

benefits  and  damages...  284 
notice  of  assessment. . . .  284 
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Street  Improvement  — 
Drains  and  levees — return 

of  list 284,  7144 

procedure  in  court 285,  7144 

7145 

notice  of.   285,  7145 

remonstrance,    causes 

of , 285,  7145 

hearing 286,  7146 

judgment 286,  7146 

effect  of 288,  7149 

costs 286,  7146 

construction  ordered,pro- 

cedure 286,  7147 

assessment  of  cost....  287,  7147 

collection 287,  7147 

distraint 287,  7147 

attachment 287,  7147 

attorney  fee 287,  7147 

notice  of  proceeding. .  287,  7148 

judgment,  record  of. .  287,  7148 

repair,  law  to  govern. .  288,  7149 
7152 
work  completed,  pro* 

cedure 288,  7151 

statute,  construction  of  288,  7150 

Levees,  power  to  construct  289,  7153 

surveys  etc 289,  7153 

procedure  to  order 289,  7153 

damages,  assessment  of.  289,  7153 
assessment  roll,  hearing 

on 289,  7153 

court,  proceeding  in  ...  290,  7153 
assessments,    by    instal- 
ments  290,  7153 

proceeds,  use  of 290,  7153 

contract,  letting  of 290,  7154 

payments  on  limitation  290,  7154 

contractor's  lien 291,  7154 

anticipation  of  collec- 
tion   291,  7154 

Jurisdiction  as  to 291,  7155 

condemnation  of  lands. .  291,  7155 

assessments,  col  lection  of  291,  7156 

settlements  on 292,  7156 

description  of  lands  in 

list 292,  7157 

Public   Parks,    establish- 
ment   292,  7159 

drives  on  roads 292,  7159 

condemnation  for 292,  7159 

limitation  on  uses  ....  292,  7159 

procedure 292,  7159 

damages,     assessment 

of. 293,  7160 

payment  of 293,  7161 

acceptance  or  rejection  293,  7162 

appeal,  right  of 293,  7162 

regulation  of. 294,  7163 

tax  levy 294,  7164 

7170 
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Street  Improvement — 
Public     Parks,    commis- 
sioners, election....  294,  7167 

term  of  office 294,  7167 

oath;  bond 294,  7168 

organization 294,  7168 

officers 294,  7168 

acquisition  of  property 

by 204,  7169 

powers 295,  7171 

compensation 295,  7171 

accounting,  annual...  295,  7172 
common  council,  powers 

A      of- 295.  7172 

Annexation     of     Terri- 
tory   295,  7174-8 

Additions,  plats  of 295,  7174 

approval  of. 295,  7175 

296,  7178 

recording 295,  7174 

296,  7178 

costs • 295,  7175 

statute,  application  of.  296,  7175 

Annotations. 
Incorporation  etc. 
Mayor's  duties  and  powers.  346,  3062 

Action  for  penalties 346,  3065 

Oath;   bond 346,  3095 

Government  and  Powers. 
meetings,  stated  and  special  346,  3097 

ordinances 346,  3099 

penal 347,  3100 

by-laws;  penalties    350,  3155 

officers,  expulsion  of. 347,  3101 

streams  and  ferries 347,  3103 

sewers,  drains  etc 349,  3151 

powers  of  council 347,  3106 

light,  electric 349, 3106a 

natural  gas,  use  of 349,  3106* 

metropolitan  police..         • -349,3io6g 
interference  with  officers.  349, 3io6p 

Taxation,  refunding 350,  3157 

Powers  of  council 347,   3106 

Electric  light,  contract  for.. . .  349,  3106a 

Natural  gas,  use  of. 349,  3io6f 

Metropolitan  police 349,  3io6g 

interference  with 349*  3106b 

Sewers,  drains,  cisterns .%.. .  349,  3151 

By-laws;  penalties 350,  3155 

Street  Improvement. 

power  over  streets 350,  3 161 

petition  for  improvement...  351,  3162 
352,  7128 

cost,  apportionment 351,  3163 

payment,  enforcement.*...  352,  3165 

petition;  contract 352,  7128 

sewer;  construction 353,  7129 

final  estimates;  assessment 
notice 353,  7133 

7134 
assessment,  payment 353,  7137 
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Street  Opening  etc. 

city  commissioners 353,  3166 

proceedings  in  council. . . .  353,  3167 

Annexation  of  platted  lots..  354,  3195 

City  of  100,000. 

Charter 298,  7184-7318 

charter  promulgated 298,  7184 

ordinances  etc.  existing. . .  298,  7184 

officers  elective,  created...  299,  7185 

elections,  when  and  how..  299,  7185 

canvass;  contests 299,  7185 

officers  incumbent,  powers.  299,  7186 

abolished 299,  7186 

removal 299,  7186 

assignment  to  duty 299,  7186 

police  judge 299,  7186 

improvements  in  progress.  299,  7186 

property  etc.,  transfer  of. . .'  300,  7186 

vacancy  in  office 300,  7187 

officer;  election  of,  notice  to.  300,  7188 

oath  of  office  300,  7189 

«•  bonds,    conditions;    ap- 
proval   300,  7189 

%  not  qualifying 300,  7189 

penalty,  release  from..  300,  7189 

contract,  non  interest  in.  300,  7190 
indebtedness,     purchase 

of. 301,  7191 

Legislative  powers  vested....  301,  7192 

Common  council  created. . . .  301,  7192 

Wards,  division  into 301,  7193 

readjustment 301,  7193 

representation  in  council..  301,  7194 

city  at  large 301,  7194 

Councilman,  member  of. ... .  301,  7174 

qualifications  of 301,  7195 

expulsion,  power  of. 301,  7196 

Common  Council 302,  7197 

organization 302,  7197 

meetings   302,  7197 

public. ....  302,  7199 

rules  to  govern 302,  7201 

record  of,  city  clerk...  302,  7200 

quorum 302,  7197 

President,  choice  of. 302,  7198 

City  clerk,  record  proceed- 
ings   302,  7200 

Ordinance,  vote  to  pass  ...  302,  7197 

when  to  be  passed 302,  7202 

originate,  how 302,  7201 

requisite,  when 302,  7201 

penal,  in  force  when  . . .  302,  7203 

penalty,  limit  of 310,  7207 

enforcement 310,  7208 

proof  of 303,  7204 

approval;  veto  power.. . .  30*3,  7204 

vote  on,  record  of 303,  7205 

Powers 303.  7206 

Jurisdiction 31°,  7206 

General,  census 304,  7206 
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Powers  —  contempts 304,  7206 

gifts,  bequests  etc 304,  7206 

parti  walls,  fences  etc 310,  7206 

property 304,  7206 

salaries 303,  7206 

seal 303,  7206 

Health  etc. 

animals  at  large 304,  7206 

births;  deaths;  disease....  305,  7206 

building 30$,  7206 

burial  of  persons 305,  7206 

combustibles 305,  7206 

disease  infectious 305,  7206 

firearms  etc 304,  7206 

fire  escapes,  chimneys  etc.  306,  7206 

fire  limits 305,  7206 

garbage  etc 304,  7206 

gas 304,  7206 

health 306,  7206 

lumber  yards  etc 306,  7206 

markets 305,  7206 

meats  etc 305,  7206 

noises 305,  7206 

nuisance 304,  7206 

steam  boilers;  elevators...  305,  7206 

street  music ...  304,  7206 

unwholesome  occupations.  304,  7206 
unwholesome  premises. . . .  305,  7206 

water;  watercourses 304,  7206 

weights  and  measures 305,  7206 

Streets. 

advertisements  etc 307,  7206 

bridge;  sewer  etc 306,  7206 

driving  on  etc 306,  7106 

flags,  banners  etc 307,  7206 

impeding  use 306,  7206 

naming 307,  7206 

numbering  houses 307,  7206 

sewer;  gas;  water 307,  7206 

sidewalks 306,  7206 

signs,  awnings  etc 306,  7206 

speed  on 306,  7206 

sweepings  etc 306,  7206 

vehicles 306,  7206 

Occupations. 

auction 307,  7206 

cows  etc 308,  7206 

distilleries  etc 308,  7206 

dogs 308,  7206 

gas;  water;  electricity  ....  307,  7206 

hack  men,  carters  etc 307,  7206 

inns,  restaurants  etc 307,  7206 

junk  stores  etc 308,  7206 

liquors 308,  7206 

livery  stables  etc 308,  7206 

peddlers;  pawnbrokers  etc.  307,  7206 

runners 307,  7206 

temporary  stores  etc 308.  7206 

theaters  etc 307,  7206 

vehicles 307,  7206 

wheeled  vehicles 308,  7206 
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Morals. 

bathing 308,  7206 

cruelty  to  animals f .  308,  7206 

gaming  etc 308,  7206 

public  peace 308,  7206 

sports;  games 308,  7206 

vagrants,  mendicants  etc..  308,  7206 
Drainage. 

diversion  of  waters 309,  7206 

pollution  of  streams 308,  7206 

surface  or  under  drains  . . .  308,  7206 
Railroads. 

crossings,  guards  etc 309,  7206 

grades;   sewers;    crossings 

etc 309,  7206 

street  cleaning  etc 309,  7206 

track  laying. 309,  7206 

track  removal 309,  7206 

Public  Enterprises. 

hospitals;  markets  etc  ... .  310,  7206 

police  and  firemen 309,  7206 

property,  sale  of 309,  7206 

public  places 309,  7206 

Executive    power,     non    as- 
sumption of 310,  7209 

department  not  create 310,  7209 

Officers,  not  elect 310,  7209 

impeachment  of 311,  7210 

procedure 311,  7210 

charges 311,  721 1 

trial 311,  7211 

judgment , 311,  7211 

Taxation,  levy 311,  7212 

313,  7219 

assessment,  collection  .. .     311,  7212 

Loans,  limit  of 312,  721 3 

temporary,  limit  of 312,  7215 

bonds,  issue  of  etc 312,  7214 

refunding 312,  7216 

Debt,  evidences  of 313,  7218 

warrants  or  orders,  drawing  313,  7217 
Annexation  of  territory. . . .  313,  7220-2 

boundaries,  fixing  of 313,  7220 

appeal  from  annexation.. . .  313,  7221 

procedure; judgment....  314,  7221 

municipality,  effect  of 314,  7222 

Disannexing  territory 314,  7223 

Executive  Departments.  .  315,  7224- 

7318 

Mayor  created 315,  7224 

qualifications  of 315,  7225 

election 315,  7225 

vacancy 315,  7226 

disability 315,  7227 

removal,  power  of. ....  •  315,  7228 

duties 315,  7228 

salary 315,  7229 

clerk,  election 315,  7225 

deputy 316,  7230 

duties 316.  7230 

salaries 316,  7230 
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Executive  Departments — 

clerk,  fees 316,  7230 

Departments  created  317,  7231 

chiefs,  appointment 317.   7231 

qualifications  of 317,  7233 

subordinates,  appointment.  317,  7231 

fees,  perquisites  etc 318,  7232 

department  duties 318,  7233 

liabilities,  power  to  contract  319,  7234 
evidence  of  debt,  unlawful 

issue 319,  7235 

Finance  department 319,  7236-38 

comptroller,  appointment. .  319,  7236 

salary 319,  7236 

duties 319,  7237 

deputy 321,  7238 

Law  department 321,  7239 

attorney  etc.,  appointment.  321,  7239 

bond 321,  7239 

duties 321,  7239 

Public  Works. 

board  created 322,  7240 

appointment 322,  7240 

removal 322,  7240 

salaries 322,  7240 

president 322,  7240 

powers  to  act  limited 322,  7240 

record  of  acts 322,  7240 

rules  to  govern 322,  7240 

clerk;  appointment;  salary.  322,  7241 
civil  engineer,appointment  322,  7241 

salary 322,  7241 

powers  of  board 322,  7242 

ordinance  to  act  required 

when 323,  7402 

work,  how  performed...  324,  7243 
contracts,    pre -requisites 

of : 325.  "243 

how  let 325,  7243 

expenses,  how  paid 325,  724s 

Condemnation  proceedings. 

325,  7246-55 

notice  of 325,  7246 

remonstrance;  hearing  on.  325,  7246 

assessment  of  cost 325,  7247 

roll,  how  made  etc 325,  7247 

damages,  notice  of  .     . .   326,  7248 
persons  under  disability.  326,  7249 

non  residents 326,  7248 

objections  to 326,  7248 

defects,  effect  of 326,  7249 

remonstrance;  appear 326,  7250 

appeal,  how  taken 326,  7251 

hearing;  judgment  .. .   .  326,  7251 

payment  of  damages 327,  7255 

assessment  roll,  lien  of. . . .  327,  7252 
assessments,  when  due. . . .  327,  7253 

foreclosure  of  lien 327,  7253 

surplus  receipts  to  city. .  327,  7254 

city's  share  of  cost,  payment  327,  7254 

ordinance  to  pay,  when. .  327,  7254 
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Street  Improvement. 

ordered,  how 328,  7256 

remonstrance  against.   ...  328,  7256 

cost,  estimate  of 328,  7257 

city's  liability 328,  7257 

329.  7258 

land  owner's  liability 328,  7257 

lien  for 329,  7257 

allowance  for  work  done  329,  7258 
assessment,  how  made. . . .  329,  7258 

lien  of,  extent 329,  7258 

payment  in  full 331,  7264 

instalment  payment. . . .  329,  7259 
contract  of  lot  owner. . . .  330,  7262 
default  in  payment  of...  332,  7265 

roll,  how  made  up 330,  7260 

duplicate  for  collection  330,  7261 

collection .' 330,  7261 

separation  of  funds 331,  7262 

bond  issue 331,  7264 

foreclosure  in  action. . . .  332,  7264 
Levee,  diversion  of  stream..  332,  7266 

Drainage 332,  7266 

assessment 332,  7266 

law  applicable 333,  7267 

Sewers  and  public  drains. . .  333,  7268 

local  use.; 333,  7269 

local  and  general  use 333,  7270 

law  governing *. .  333,  7271 

Sprinkling  and  sweeping.  334,  7272-4 
cleansing  etc.,  contract.. . .  334,  7272 

assessment 334,  7273 

collection 334,  7274 

Lamp  post  assessments 335,  7275 

collection 335,  7275 

contracts 335,  7275 

Public  safety 335,  7276-90 

commissioners  created 335,  7276 

appointment 335,  7276 

bond 335,  7276 

control  vested  in 335,  7276-7 

rules  of  government 335,  7277 

for  police  and  tire  forces  335,  7278 
exercise  of  powers,  limit 

on 335,  7277 

clerk  of;  bond  etc 335,  7277 

oaths  administer 337,  7284 

police    and    firemen  ap- 
point   335,  7278 

markets  etc 335,  7278 

duties  as  to 336,  7278 

Police  and  fire  forces,  ap- 
pointment   335,  7278 

bonds  required,  when. ..  339,  7289 

tenure  of  office 336,  7279 

removal 336,  7279 

misconduct;  penalties.. .  336,  7280 

powers  of 336,  7281 

duty  to  preserve  peace. .  337,  7285 

city  court  process 336,  7281 

duty  as  bailiffs 337,  7281 
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Public  safety  —  Police  and 
fire    forces,  council  pro- 
cess   337,  7281 

convicts,  removal  of 337,  7282 

gaming,  lewd  houses  etc..  338,  7286 

arrest,  duty  as  to 338,  7287 

detention,  right  of 338,  7287 

politics,  limit  on  acts 339,  7288 

special  duty,  assignment  to  337,  7283 

special  patrolmen  etc 337,  7283 

discipline 337,  7283 

uniform 337,  7283 

Insurance  fund 339,  7290 

Assessment  and  collection.  339,  7291-6 

county  treasurer  ex  officio..  339,  7291 

assessor  ex  officio 339,  7291 

statute  not  repealed 339,  7291 

department  duties 339,  7292 

treasurer's  salary 339,  7293 

fc«s 339,  7293 

settlements 339,  7293 

assessor's  salary 340,  7294 

extra  pay  forbidden  etc. . . .  340,  7295 

duty,  failure  in 340,  7296 

Health  and  charities 340,  7297-8 

commissioners*       appoint- 
ment   340,  7297 

salary 340,  7297 

duties 340,  7297 

powers 341,  7298 

record 340,  7297 

registrar  appoint 340,  7297 

salary 340,  7297 

sanitary  officers 341,  7297 

inspectors 341,  7297 

Judicial 341,  7299-7318 

Police  court,  officers  of. . . .  341,  7299 

style  of 341,  7299 

court  of  record 341,  7299 

judgment  lien 341,  7299 

seal 341,  7300 

jurisdiction 342,  7301 

344,  7315 

of  penalty 342,  7302 

judge,  election 342,  7301 

bond 342,  7301 

salary 343,  7308 

perquisites 343,  7306 

vacancy 343,  7306 

disability,     locum    te- 

nens 343,  73Q4 

compensation  to....  345,  7316 

sessions 342,  7301 

witness  fees 344,  7313 

rules  of  court 342,  7303 

process 344,  73*4 

oath,  administer 342,  7303 

Clerk;  city  clerk 343,  7309 

bond 343,  7309 

powers 343,  7309 

duties 343,  7309 
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Judicial  —  clerk  —  perquis- 
ites   343,  7306 

Bailiff,  assignment  as 344,  7310 

bond. 344,  7310 

duties 344,  7310 

salary 344,  7311 

perquisites 343,  7306 

Prosecuting  attorney 344,  7312 

fees 344,  7312 

appeals  from 342,  7303 

costs,  inability  to  pay. . .  343,  7305 

City  Court 

City  of  5000,  establish..  ..296,  7179 

courts  of  record 297,  7182 

judge,  qualifications 296,  7179 

election.* 296,  7179 

term 296,  7179 

style  of 297,  7180 

jurisdiction 297,  7180 

f  of  person  by  process  ....  297,  7 181 

in  criminal  cases 297,  7182 

practice,  rules  of. 297,  7180 

judgment,  lien  of. 297,  7182 

City  of  100,000 ,  341,  7290-7318 

Civil  Code 

Official    bond,    notice     of 

-  action  on 12,  6556 

Real   estate,   action  affect- 
ing, notice 12,  6556 

Lis  pendens  record 12,  6556 

Trial  of  causes  removed.. .  12,  6557 

Records  of  courts  validated  13,6559 
judicial   sales  under,  le- 
galized    13,  6559 

Trial  by  jury;  struck  jury, 

drawing 13,6561 

summoning 14,  6561 

empanelling 14,6561 

Judgment,  satisfaction  on 

record 14,  6562 

Name;    change   of   corpo- 
rate, procedure 14,  6563 

Partition;  land  indivisible.  15,  6565 

sale,commissioner's  deed  15,  6566 

Legal  advertising  in  cities.  15,  6567 

license  and  sales  notices.  16,  6569 

publication,  when 16,6569 

lawful  publication  of ... .  16,6571 
sales  pursuant  to,  legal- 
ized    16,  6573 

Annotations. 

Action,  one  form  of. 18,  249 

real  party;  exception ....  18,  251 

on  official  bond 18,  253 

by  next  friend 18,  256 

by  poor  person 18,  260 

by  unmarried  woman;  se- 
duction   19,  263 

by  father  or  guardian... .  19,  266 


Civil  Code— CONTINUED.  Page.  Sec 
Action,     non     abatement; 

transfer  of  cause  of.. . .  19,  271 
assignee  as  defendant ...  20,  276 
joinder  of  causes  of;  con- 
tract    20,  280 

survival  of 20,  283 

for  death  of  another 20,  284 

limitation  of;  six  years. .  21,  292 

accounts  etc 23,  292-3 

mortgage ...  23,  292-4 

injury  to  person  etc...  23,  293 

fifteen  years 24,  294 

persons  under  dis- 
ability   24,  296 

new  action  after  failure  24,  299 

new  promise 25,  301 

joint    contractor    etc., 

promise     25,  302-3 

venue:  corporation 25,  309 

residents  and  non  resi- 
dents    25,  312 

commencement    of;    ser- 
vice of  process 26,  315 

service  on  corporation.  26,  316 

notice  by  publication..  26,  318 

dismissal  of,  when..... ..  26,  333 

pleadings;  complaint.'. ..  27,  338 
demjurrer,  causes  for. .  27,  339 
pleading  over;  amend- 
ment   27,  342 

answer,  objection  by...  27,  343 

demurrer  to 28,  346 

set  off. 28,  348 

principal  and  surety.  28,  349 

reply;  demurrer  to. . . .  29,  357 

subscription  to 29,  358 

interrogatories  to  par- 
ties       29,  359 

instrument   etc.,  filing 

of 29,  362 

bill  of  particulars ;  ab- 
stract of  title 30,  363 

dilatory;  abatement...  30,  365 

failure  of  consideration.  31,  366 
averment  of  demand  at 

place 31,  368 

condition  precedent..  31,  370 

libel  or  slander 31,  372 

var  i  a  n  c  e  immaterial, 

when..  ..1 31,  391 

amendment 32,  394 

names  of  parties;  relief 

from  judgment..     . .  32,  396 

issues,  completing 33,  400 

trial,  how 33,  409 

continuance  on  affidavit .  34,  410 

change  of  venue,  causes.  34,  412 

from  county,  costs. ...  35.  413 

from  jndge 36,  415 

depositions,  notice 36,  419 

filing;  continuance  on...  36,  436 
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Public  records,  authentica- 
tion    36,  455 

Justice's  judgment 36,  459 

Records,  copies  of. 37,  462 

Deeds  on  judicial  sale  or 

under  power 37,  462a 

Courts  of  record,  proceed- 
ings   37,  472 

Witnesses,    incompetent..  37,  497 
executor  or  administrator 

a  party 38,  498 

heirs  or  devisees  parties.  39,  499 
agent  of  decedent  testify- 
in* 39.  5oo 

husband  and  wife 39,  501 

experts 39,  504 

religious    belief;    credi- 
bility   39,  505-6 

impeachment    by    party 

producing. 40,  507 

impeachment 40,  508 

party,  examination  of. .. .  40,  509 

when;  before  whom....  40/  510 

refusal  to  attend 40,  513 

Trial  by  jury;  action,  when 

at  issue 41,  516 

struck  jury 41,  525 

manner  of. 41,  533 

special  instruction  before 

argument   41,  534 

exceptions  to  instructions  41,  535 

brief  notes  by  judge.  ...  42,  537 

jury,  when  discharged.. .  42,  542 

special  verdict 42,  545-6 

controls  general 44,  547 

money  verdict 45,  548 

special  finding  by  court..  46,  551 

rules  of  trial 47,  552 

Trial  by  agreed  case;  affi- 
davit'.   47,  553 

New  trial,  causes  for 47,  559 

motion,  when  made 49,  561 

when    made;    manner.  50,  561-2 
cause     discovered    after 

terra 50,  563 

Judgment,  on  general  ver- 
dict    50,  564 

579 

against  some  of  parties...  50,  568 
defendants    all    served ; 

against  some 50,  570 

confessed  by  attorney 50,  588 

non  resident,  cost  bond..  51,  589 

recovery  less  than  $50....  51,  591 
suits  for  damages  only, 

costs .' 51,  592 

opening;  notice  of  appli- 
cation   51,  601 

assigned,  how 51.  603 

lien  on  realty 51,  608 

52,  608,  612-3 


Civil  Code — CONTINUED.  Page.  Sec. 
Judgment,    lien,   on   bond 

to  state 52,  609 

transcript  from  justice  ..  52,  612 

recording;  docketing, lien  52,  613 

review  of,  when 53,  615 

for  what  had;  limit  on.  53,  616 

judgment;  costs 53,  620 

Appeal, 
time  of  excepting;  bill  of 

exceptions 53,  626 

exceptions,  form  of 55,  627 

56,  627 
630 
bill,  how  signed  and  filed  56,  629 
questions  of  law,  how  re- 
served    57,  630 

appeal  to  supreme  court.  58,  632 

within  one  year 58,  633 

during  term;  stay 59,  638 

transcript 59,  650 

assignment  of  error ...  59,  655 
defects  of  form  etc.,  not 

reverse 60,  658 

reversing;  remand  etc.  61,  660 
Execution, 

praecipe  for,  and  fee  bill..  61,  678 
joint  on  default  of  bail  on 

execution  stayed 61,  698 

exemption,  $600 61,  703 

kind  of  property. .....  62,  704 

claim  for  realty  only. .  63,  71 1 

goods  pledged  etc 63,  722 

64,  722 
736 

f»ersonalty  first  sold 64,  730 
ien  of  levy  continue;  alias  64,  741 
fraud;    sale   without  ap- 
praisement   64,  743 

real  estate,  how  sold....  64,  756 
owner    entitled    to    pos- 
session    65,  767 

redemption,     undivided  66,  770 

interest 66,  769 

by  owner  vacates  sale; 

resale  ....     66,  770 

by  judgment  creditor. .  66,  771 
venditioni  exponas  by 

last  redemptioner. . .  67,  773 
by  lien  holder,  how. . .  67,  774 
supplementary     proced- 
ure, when 67,  815 

debtor  to  answer 67,  815 

815-6 
application  of  property, 

when 68,  816 

costs;  proceeding  sum- 
mary    68,  822 

Adoption  of  heirs;  order  of, 

effect 68,  825 

Arbitration,  award  written 

etc 68,  838 
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Arbitration,  motion  to  cor- 
rect    68,     846 

procedure  on  motion. ...  69,     847 

costs,  taxation  of 69,     849 

reference  to, in  open  court  69,     851 
Assessment    of    damages; 

pleadings ...  69,     896 

railroad  have  writ,  when  69,     905 

Attachment;  delivery  bond  70,     924 
attached    property,   how 

sold 70,    948 

Bastardy;  woman    as   wit- 
ness   70,     980 

style  of   suit;    evidence, 

trial 71,     980 

983 
bond  to  appear  at  circuit.  71,    981 
trial,  defendant  absent...  71,    986 
judgment  against  defend- 
ant   71,     991 

order  to  pay;  mittimus. .  71,     992 

suit,  how  dismissed  ....  72,     994 

Contempt  of  court;  proced- 
ure; appeal 73,  1013-4 

Divorce;  petition  for;  resi- 
dence   73,  1031 

prosecutor  resist,  when..  73,  1038 
interlocutory  orders,  en- 
forcement    73,  1042 

alimony,  decree  for 74,  1047 

Ejectment;  complaint 74,  1054 

new  trial  of  right 74,  1064 

new  trial  after  term 76,  1065 

action  to  quiet  title 76,1070 

disclaimer,  costs 77,  1072 

real    party    in    interest 

plaintiff 77,  1073 

color  of  title 77,  1080 

what  is  color 77,  1081 

occupying  claimant  ....  77,  1085 

Foreclosure    of   mortgage; 

satisfaction  entry  of. . .  77,  1090 
certificate  of  satisfaction; 

record 78,  1091 

assignments,  how  made..  78,  1093 

Habeas  corpus;  judgments 
etc.  not  questioned;  ap- 
plication for  writ 78,  1119 

Informations,  when  filed.. .  79,  n 31 

of  what  to  consist 79,  1 133-4 

to  annul  instruments  ...  79,  1145 

Mandate;  to  whom;  where- 

for 79,  1 168 

Partition;  procedure 80,  1188 

interlocutory   judgment; 

sale 80,  1 189 

guardians  act  for  wards..  80,  1194 

proceeds,  distribution  of.  80,  1204 

commissioner's  vacancy..  80,  1206 

Principal  and  surety;  trial 

of  suretyship 81,1212 


Civil  Code — continued.  p*gc  sec 

Principal  and  surety;   princi- 
pal's property  exhausted 

first 81,  1213 

judgment  alive  for  security 

etc 81,1214 

defective  bond 81,  1221 

Receivers;  when  appointed . .  82,  1222 

powers  of 82",  1228 

Replevin;  when  action  lies..  83,  1266 
when  action  lies;  affidavit. .  83, 1266-7 
order    bow    executed;   re- 
ceiver    83,  1270 

Time,  how  computed 83,  1280 

Words,  how  construed 83,  1285 

Repeal 83,  1291 

Claims  against  State 

Jurisdiction  of,  granted 103,  6710 

Claims  excepted 103,  6711 

Statute  limitations 103,  6712 

Procedure  to  institute  suit.. .  103,  6710 

Process,  service  of. 103,  6710 

Trial  court,  how  constituted.  103,  6710 

Attorney  general's  duty 103,  6713 

Associate  counsel,  when....  104,  6716 

Judgment  bear  interest. .. .   .  103,6715 

Execution  not  issue. 103,  6715 

Appeal,  right  of 103.  6714 

Annotation. 

Action  against  state 107,  6710 

Clerk  of  Circuit  Court 

Fines,  unclaimed  list,  when..  736,  8452 

Fees  of  all  kind  list 736,  8452 

Report  verified 736,  8452 

Payment  to  county  treasury. .  736,  8452 

Notice  to  persons  to  whom  due  736.  8453 

fee 736,  8452 

Bond  (official)  index  keep  ...  90,  6609 

contents 90,  6609 

Clerk  of  Supreme  Court 

Salary 570,  7*93 

Fees,  taxation  of 572,  7904 

payment  to  treasury 572.  7904 

Chief  deputy,  salary 570,  7893 

First  assistant  deputy 570,  7893 

Stenographer  etc 570,  7893 

Record  clerk 570,  7893 

Clerks  of  Courts 

Fees,  taxation  of 581,  8001 

property  of  county 581,  8001 

584,  8002 

collection  of. 582,  8001 

bill 590,  8017 

Commissioners  of  Su- 
preme Court 

number  of 84,  6575 

appointment  by  general  as- 
sembly     84,  6575 
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evidence  of  authority 84,  6575 

term  of  office 84,  6575 

vacancy,  how  filled 84,  6575 

oath,  form  of 84,  6575 

salary 84,  6575 

duty 84,  6575 

duties,  assignment  of 85,  6576 

oaths,  administering  of 84,  6575 

rooms  and  appurtenances. . .  85,  6577 

library,  how  provided 85,  6578 

messenger  and  assistants. ...  85,  6579 

appropriation 85,  6580 

Congressional  Districts 

First  district 233,  6988 

Second  district 233,  6989 

Third  district 233,6990 

Fourth  district 233,  6991 

Fifth  district 233,  6992 

Sixth  district 233,  6993 

Seventh  district 233,  6994 

Eighth  district 233,  6995 

Ninth  district 233,  6996 

Tenth  district • 233,  6997 

Eleventh  district 233,  6998 

Twelfth  district 234,  6999 

Thirteenth  district 234,  7000 

Conspiracy 

Riotous,  defined 137,  6791 

Punishment 137,  6791 

Annotation. 

Conspiracy 151,  2139 

Constitution 

Amendments,  proposed 1 

art.  2,  §  29 1,     125 

art.  6,  §  1 1,     151 

art.  6,  §  2 2,     152 

art.  10,  £  1 2,     193 

Annotations. 

Bill  of  Rights. 

Search  and  seizure 3,       56 

Jeopardy;  twice  in 3,       59 

Witness  against  self. 3,      59 

Trial  by  jury 3,       65 

Privileges  equal 3,      68 

Suffrage  and  Elections. 

eualifi  cations  of  voters. ...  4,      84 

ucrative  office,  holding. . .  4,      90 

Election,  time  of 4,      95 

Distribution  of  Powers. 

Three  departments 5,      96 

Legislative,  acts  amendment     6,     117 

Laws  general 6,     1 19 

Executive. 

Bills  signed  or  vetoed....  6,     140 

vacancies  fill 6,     144 

Judicial  powers 7,    161 

Decisions  in  writing 7,     165 

publication 7,  165-6 

Special  judges 7,     170 


Constitution— CON.  Page.  Sec 

Education;  school  fund 7,  183 

perpetuity 7,  184 

Finance;  appropriations. ...  7,  195 

Creation  of  debt 8,  197 

Corporations;  general  laws.  8,  212 

Municipal  debt 8,  220 

Boundaries;  jurisdiction....  9,  221-2 
Miscellaneous. 

Official  appointments '9,  223 

Duration  of  office 9,  224 

Holding  over 9,  225 

Conveyance  of  Land 

Deeds    and    mortgages;    un- 
sealed acknowledgments 

legalized .. .   235,  7002 

record  of,  full  notice,  when.  235,  7003 
deed  or  record  as  evidence.  235,  7004 

Annotations. 

Who  may  convey 236,  2915 

Deed  and    record 236,  2926 

2931 

Warranty  deed,  form  of. 236,  2927 

Recording,  time  of 236,  2931 

Acknowledgment,  form  of. . .  236,  2947 

Estates  tail  abolished 236,  2958 

Contingent  remainder 237,  2960 

Express  trust  in  writing 237,  2969 

Trusts;  innocent  purchasers 

protected 238,  2970 

Resulting  trust,  when  none. .  23S,  2974 

Fraud,  presumption  of 238,  2975 

Resulting  trust,  when 238,  2976 

Corporations 

Cities 243,  7011 

Cities  and  towns 358,  7321 

Towns 359,  7326 

Associations 362,  7330 

Bridge  companies 384,  7394 

Cemeteries 386,  7400 

Churches 388,  7406 

County  agricultural 192,  6864 

Detective 362,  7330 

Educational  and  religious. . .  363,  7341 
Health  resorts;  chemical  etc..  421,  7524 

Insurance 394,  7425 

Interstate  fairs 365,  7341 

Levees  and  dikes 409,  7477 

Lodges  and  societies 417,  7507 

Manufacturing  and  mining. .  418,  7509 

Natural  gas  etc 423,  7537 

not  for  profit 380,  7388 

Orphans'  homes 375,  7367 

Railroad 435.  7578 

Stock  fairs . .  .  367,  7354 

Stock  yards 432,  7577 

Street  railway 446,  7593 

Telephone    452,  7600 

Voluntary  associations 368,  7359 

Water  works 454,  7602 


Digitized  by 


Google 


Corporations. 


County  Ag.  Society.      872 


Corporations— con.         pa*e.  sec. 

Statute,  change  of  title  . . .  240,  7006 

Money,  borrowing  on  mort- 
gage  240,  7007 

purposes.  240,  7007 

authority 240,  7007 

things  lor  surety 240,  7007 

interest  allowable 240,  7007 

negotiation  of 240,  7007 

Articles  of  association, filing  240,  7009 
non  compliance;  non  exist- 
ence   240,  7009 

Name,  change  of 14,  6563 

fee  for  filing  certificate....  711,  8340 

Fees  to  secretary  of  state 710,  8340 

Articles  of  incorporation. ...  710,  8340 

Mutual  insurance 710,  8340 

Protective  association  ....  710,  8340 
Building,  loan  and  savings  711,  8340 

Religious,  benefit  etc 711,  8340 

Amendment  of  articles. ...  711,  8340 
Consolidation  agreement..  711,  8340 
Capital  stock  increase  ....  710,  8340 

reduction 711,  8340 

Change  of  name 711,  8340 

Extension  of  purpose ....  711,  8340 
Railroad  extension  etc  ...  •  711,  8340 

Statute,  acceptance  of 711,  8340 

Certificate  not  enumerated.  711,  8340 

Annotations. 
General  laws  for  incorpora- 
tion         8,     212 

Foreign  companies 242,  3022 

Cities. 
Incorporption  and  organiza- 
tion   346,  3052 

Government  and  powers  . .  346,  •  3097 

Taxation 35<>t  3*57 

Street  improvement 35°.  3l61 

Opening  and  vacation 353,  3166 

Annexation  of  territory.. ..  354»  3*95 

Cities  and  towns. 

Taxation 358,  3261 

Waterworks 358,  3266 

Towns. 
Government  and  powers..  360,  3324 

Taxation     360,  3357 

Street  improvement 360,  3361 

opening  and  vacation. . .  360,  3367 

Associations. 

Building,  loan  and  savings  383,  3407 

Gravel  and  other  roads. 

Incorporation  etc 393,  3637 

Franchises 393,  3067 

Insurance. 
Mutual  fire  companies. . . .  407,  3751 
Foreign   companies 407,  3765 

Manufacturing  and  mining.  434,  3851 

Railroad. 

Before  construction 437,  39°3 

After  sale 439.  3947 

Connecting  lines 443 1 3998c 


Corporations — CON.  Page.    Sec 

Railroad  —  Franchises 443,  4020 

Liabilities  and  obligations.  443,  4025 
Rights  of  way 444,  4098a 

Street    Railway   in   cities 
etc 449.  4154 

Telegraph,  powers  and  du- 
ties  450,  4176 

Telephone 453, 4192a 

County 

County  seat,  relocation. . .  458,  7613-23 
Petition,  requirements  of. .  458,  7613 

prerequisite  acts 458,  7613 

tests  as  to  signers 459,  7614 

Remonstrance. 459,  7614 

Site,  limitation  as  to 458,  7613 

Procedure  on  petition.  . . .  458,  7614 
Realty  occupied,  valuation 

of. 459.  76i5 

payment  for 459,  7615 

Plans  etc.,  making  of 458,  7614 

460,  7616 

Expenditure,  limit  of 460,  7616 

Contract,  notice  forbids. ...  460,  7617 

made,  when 460,  7618 

bond 460,  7618 

superintendent  over. .   . .  460,  7618 

payment  on 460,  7619-20 

Abandoned    land,  convey- 
ance of. 460,  7621 

Appeal,  right  of 461,  7622 

Board  of  Health,   consti- 
tuted  610,  8053 

61 2,  8062 

Duties 610,  8053 

Records 611,  8057 

Secretary,  election 610,  8053 

612,  8062 

term  of  office 610,  8053 

compensation 611,  8053 

duties 6ii,  8054 

612,  8062 

births  and  deaths 611,  8055 

marriages . . .     611,  8056 

blanks  supplied 612,  8057 

Bridge  Company  on  bound- 
ing stream 384,  7394 

may  take  stock  in 384,  7394 

may  donate  to 384,  7394 

Annotations. 
Public  buildings;  plans  etc..  462,  4*43 
contract  letting,  bond  etc. .  462,  4*45 

contractor's  bond 402f  4^4° 

laborer's  suit 402»  4*46-7 

sale  of  county  property. . . .  462.  4*48 

County  Agricultural 
Society 

Horses;  contests  of  speed  ^on- 
lawful  entry  192*  6864 

false  name 192,  6864 
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Horses;    change    of    name, 

when 192.  6866 

punishment;  penalty 192,  6865 

Annotation. 
Gambling    on    society's 
grounds 193.  *°3&a 

County  Auditor 

Fees  and  Salaries,  see 579»  79°7 

County  orders  ;    notice  to 

redeem 737.  8454 

interest  cease  on 738.  8455 

failure  in  duty 738,  8456 

Bond,  before  entering  office.  738,  8458 

present  incumbents 738»  8458 

Salary 579.  79°7 

Fees 585»  8003 

taxation  of 585.  8003 

bills 890,  8018 

property  of  county 585*  8003-4 

Annotations. 

Term  of  office 746,  5893 

Fees,  generally 74&,  59°3 

County  Commissioners 

Salary - 59*,  8025 

Court  house,  building  reve- 
nue deficit 733,  8443 

8445 

bond  issue,  limit  of. 733,  8443 

734.  8445 

limitation  on  power 733»  8444 

734,  8444 
Funding  debt  authorized. .. .  735,  8449 

Bond  issue 735,  8449 

use  of,  limit  on 735.  8449 

indebtedness,  statement  of.  735.  8449 
Soldiers'   monuments,   sub- 
scriptions to 734,  8447 

subscription    books,    pre- 
servation.   734,  8447 

Annotations. 

Term  of  office 741,5733a 

Regular  sessions 742,  5730 

Special  sessions 742,  5737 

notice  of 742.  5738 

law  governing 742,  5739 

County  buildings 743,  5748 

Filing  claims 743.  5758 

Physician  for  prison  and  poor  743,  5764 

Appeals  from 743.  57&9 

from  other  allowance 744.  577* 

generally 744.  5772 

Refunding  tax 744,  5813 

County  Coroner 

Annotations. 

Witnesses;  postmortem 745,  5879 

Description  of  valuables 745,  5882 

When  justice  hold  inquest ..  745,  5888 

Inquest  fees,  how  paid 745,  5$92 
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Building,  bond  issue  wnen  .  751,  8475 

Limit 75i,  8475 

Term;  interest 75*,  8475 

Sale 751,  8475 

Taxlevy 751,  8476 

Sinkingfund 751,  8470 

Expenditure  limited. 75*,  8477 

Annotation. 

County  board  establish 756,  6115 

County  Officers 

Fees  and  Salaries,  see 570,  79°7 

County  Recorder 

Salary 579,  79©7 

Fees 585,  8003 

taxation  of 585,  8003 

property  of  county 586,  8005-0 

County  Surveyor 

Deputy  may  act  for 737,  8461 

qualification  of. 737,  8461 

approval  of  act  required . . .  736,  8461 
Annotations. 

Election  and  bond 74<>» 

Survey,  prima  facie  evidence  746, 


746, 


5948 
5955 
5959 


Fees, 

County  Treasurer 

Taxation,  see. 

Salary 579,  7W 

Tax,  duty  as  to  delinquent . .  586,  8007 

uncollected,  credits  on 587,  8008 

levy  and  sale,  fees 587,  8009 

salary  withheld,  when 587,  8009 

settlements 589»  8013 

Court  House 

Building  revenue  deficit ....  733. 


8443 
8445 


Bond  issue,  limit  of 733,  8443 

734,  8445 

Limitation  on  powar 733,  8444 

~         4.  734 

Courts 

Commissioners  of  Supreme 
Court 84, 

Appellate  court 85, 

Circuit  court 9°, 

City  courts :  City,  see. 

Superior  court 103, 

Justice  of  the  peace 104, 

Records  legalized      13,  6559 

Annotations. 

Juror  who  has  served  within 
one  year 

Stenographer,   compensation 

of 

reports,  how  used  on  ap- 
peal   

Allowances  in  state  prosecu- 
tions  107,  1417 


8445 

6575 
6582 
6609 

6710 
6718 


107.  1395 
107,  1409 
107,  1410 
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CllStod'nofPub.  B'ldgS.  Page.    Sec. 

Appointment ...  729,  8429 

Term  of  office 730,  8430 

Bond 729,  8429 

Removal,  mode  of 730,  8430 

Vacancy 730,  8430 

Successorship 730,  8430 

Assistant 730,  8431 

Office,  where  kept 731,  8438 

Duties 4 730,  8432 

8434 

supplies  purchase 730,  8433 

contracts  authorized 730,  8434 

labor  hire 730,  8434 

force  stated 731,  8435 

janitors' wages ^.  731,  8435 

watchmen's'  wages 731,  8435 

Engineer 731,  8439 

duties 732,  8439 

assistants 732,  8439 

elevator  conductor 732,  8439 

salaries 732,  8439 

Record 731,  8436 

Reports 731,  8436 

Accountings 731,  8436-7 

Appropriation 732,  8440 

Violation  of  statute 731,  8438 

Crimes 

Adulteration,  vinegar;  manu- 
facture etc 130,  6760 

chemicals,  use  of  in 130,  6761 

sale  of;  possession  of  etc...  131,  6762 

described;  test 131,  6763 

branding 131,  6764 

Arson 126,  6743 

Birds,  nest  or  eggs,  unlawful 

destruction 131,  6765 

game  birds  designated. . . .  132,  6766 
sparrows,  exception  as  to..  132,  6771 

penalty 132,  6767 

science,  purposes  of 132,  6768 

permit,  grant  of 132,  6769 

limit  of 132,  6770 

Child,  tobacco,  sale,  gift  etc. 

to 126,  6741 

misdemeanor;  penalty  ....  126,  6742 
Children,  care  and   custody; 

cruelty,  neglect  etc 134,  6779 

unlawful  employment,  sale 

or  disposal  of  etc 134,  6780 

unlawful  apprenticeship  etc.  134,  6781 
dance  house;   dram   shop; 

singing  etc 135,6782 

underground  labor 135,  6783 

complaint,  arrest 135,  6784 

guardianship;  asylum,   ap- 
prenticeship etc 135,  6785 

humane    society    prosecu- 
tions      136,  6786 

custody  to.  when 136,  6787 

deserted;  adoption 136,  6788 


ClimeS  —  CONTINUED.  Page. "  Sec. 

Children,  guardians  of  poor, 

custody  to 136,  6789 

Dynamite  ;  unlawful  sale  or 

use 128,  6750 

unlawful  use 129,  6755 

midemeanor;  penalty 129,  6756 

unlawful  manufacture 128,  6751 

transportation 128,  6751 

unlawful  sale  or  gift,  label, 

registry .     128,  6752 

unlawful  carrying;  deposit.  129,  6753 
Embezzlement  by  banker  etc.  127,  6745 

evidence  of. 127,  6746 

Fishing,  unlawful 133,  6776 

gill  net  or  seine  possession.  133,  6777 
G.  A.  R.  badge,  wrongful  use 

of. 138,  6797 

Hunting,  on  inclosed  land  of 

another 133,  6775 

Incest 129,  6757 

Insolvent  banking 127,  6745 

evidence;  failure 127,  6746 

Mortgaged   chattels;    remov- 
ing, concealing  etc.. .....   127,  6748 

Pimp 130,6759 

Public  building;  outs  winging 

doors 137,  6793 

Riotous  conspiracy 137,  6791 

Roads,  turnpike  and  gravel; 

injuring. 128,-  6749 

Squirrels,  unlawful  killing...  132,  6774 
Vinegar,  adulteration  of.  ...  130,  6760 

Annotations. 
Adultery  and  fornication. . . .  144,  1991 
Allowing  minors  to  play..   ..  148,  2087 

Arson 141,  1927 

Assault  and  battery  with  in- 
tent etc 139,  1909 

Blackmailing 141,  1926 

Common  gambler 147,  2085 

Conspiracy 151,  2139 

Cruelty  to  animals 150,  2101 

to  children 152,  6779 

Druggist    selling    liquor   on 

Sunday  etc 150,  2099 

Embezzlement,   officer    retir- 
ing   142,  1042a 

by  officers 142,  1943 

by  employes 143,  1944 

by  fiduciaries 143,  1952 

of  public  funds 143,  1951 

Enticing  female,  to  house  of 

ill  fame 145,  1993 

False  pretenses 152,  2204 

Forgery 152,  2206 

Found  drunk  in  public 148,  2091 

Giving  false  list  of  taxables. .   151,  2150 

Grand  larceny 141,  1933 

Highway,  obstructing 143,  1964 

House  of  assignation 146,  2001 

Hunting  on  inclosed  lands. .  151,  21 10 
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Crimes  —  CONTINUED.  Page.    Sec. 

Injuring  vines  etc 143,  1961 

Keeping  devices  for  gaming.  148,  2086 
Keeping     disorderly     liquor 

shop *49.  2097 

Keeping  gaming  house 147,  2<>79 

2081 

Keeping  gambling  house 147,  2079 

Keeping  house  of  ill  fame.. .   145.  *994 

Kidnapping Mo.  19*5 

Libel *4°»  1925 

Lotteries  and  gift  enterprises.   I47»  2077 

Malicious  trespass 143.   *955 

Manslaughter i39»  I9°4 

Meeting,   disturbing 144.  1938 

Murder  in  first  degree 139.  J9<>4 

Obstructing     highway     with 

cars I5i»  2170 

Oppressive  garnishment i5*»  2162 

Perjury 146,  2006 

Prostitute 146,  2003 

Provocation 144.  19^3 

Public  nuisance I47>  2066 

Rape 140,  1917 

Sabbath  breaking 145.  2000 

Selling  liquor  on  Sunday  etc.  150,  2098 

2098-9 
Selling    liquor    to    drunken 

man 148,  2092 

Selling     liquor     to    habitual 

drunkard 148,2093 

Selling  liquor  to  minor I49»  2°94 

Subornation  of  perjury I47»  2008 

Trespass 141*   *94i 

Weapon,  carrying  dangerous.  144.  1985 

Criminal  Procedure 

Accessory  before  the  fact. ...  no,  6721 

Accessory  after  the  fact no,  6722 

Trial  of  causes  removed.. . . .  in,  6725 
Death  penaity,mode  of  inflict- 
ing   in,  6727 

when,  where  and  by  whom,  in,  6727 

warrant,  issue  of 112,  6728 

direction  of;  delivery...    112,  6728 
state  prison;  conveyance  to   112,  6729 

delivery  at 112,  6729 

confinement  in 112,  6730 

place  of  execution  112,  6731 

who  present 112,6732 

escape  before  delivery 112,  6733 

from  state  prison 1131  6734 

respite ;  reversal  of   judg- 
ment etc 113,  6735 

woman  pregnant,    confine- 
ment     112,  6730 

inquest;  notice  of. Ii3i  6736 

officials  present .113.  6737 

record;  finding.......   113,  6737 

suspension  of  execution; 

new  warrant 113,  6738 

warden's  fees H4»  6739 


Crim'l  Procedure — con.  Page,  sec 

Annotations. 
Jurisdiction;  division  of  of- 
fenses    115,  1573 

on  Ohio  and  Wabash  rivers  115.  1579 
Search     warrant  ;    burglar's 

tools  etc 115,  1623 

Trial  before  justice:  proceed- 
ing after  forfeiture  of  bail. .   115,  1631 
Recognizance  in  felony  etc.  115,  1634-7 

Punishment  inadequate 116,  1636 

Jurisdiction 115,  1637 

Crimes  not  punishable  by  city 

or  town 116,  1640 

Appeal 116,  1643 

Commitment 116,  1647 

Grand  jury;  resummons,  tales- 
men   117,  i6£i 

Indictment  and  how  found  117,  1669-70 

Nolle  prosequi 117,  1673 

Information 117,  1678 

prosecution  by 117*  1679 

Arrest ;   officer  takes   recog- 
nizance    118,  1706 

Recognizance  informal 118,  1715 

forfeiture 118,  1721 

forfeiture;  suit  on 118,  1721-2 

Pleadings;  form  of  informa- 
tion    118,  1733 

misnomer  of  accused..  . .     119,  1742 

perjury 119,  1747 

money,  averment  as  to. .. .  119,  1750 

when  sufficient 119,  1755 

i755-o 

quashal,  when  not 120,  1756 

motion  for 120,  1759 

Arraignment 120,  1762 

plea  of  not  guilty 120,  1763 

Acquittal  for  insanity 121 ,  1765 

Plea  of  guilty 121,  1767 

Venue;  affidavit  for  change. .   121,  1769 

special  judge 121,  1770 

change  from  county 121,  1771 

costs  of  change 122,  1778-9 

Continuance;  affidavit  for...   122,   1781 

Accused,  presence  of 122,  1786 

Accessory  before  the  fact.    ..  122,  1788 

Evidence,  rules  of 123,  1796 

witness,  competency  of. . . .   123,  1798 

as  to  misdemeanor 123,  1800 

confessions    123,  1802 

general  moral  character. . .   123,  1803 

rape,  proof  in 124,  1806 

gaminghouses 124,  1815 

Trial,  order  of 124,  1823 

verdict 124,  1837 

judgment 124,  1838 

New    trial;    causes,    motion 

when 124,  1842 

judgment,  arrest  of, causes..  125,  1843 
Bill  of  exceptions,  time  for. .  125,  1847 
Corporations  punishable...     125,  1897 
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Deaf  Mutes  Pa*e.  sec. 

Institution  for  Deaf  and 
Dumb,  see. 

Death  Penalty 

Infliction;  mode  of in,  6727 

when,  where  and  by  whom,  in,  6727 

Warrant,  issue  of 112,  6728 

direction  of,  delivery 112,  6728 

State  prison,  conveyance  to..  112,  6729 

delivery  at 112,  6729 

confinement  in 112,  6730 

place  of  execution 1 12,  6731 

Who  present 112,  6732 

Escape  before  delivery 112,  6733 

from  state  prison 113,  6734 

Respite;  reversal  of  sentence.  113,  6735 

Woman    pregnant,    confine- 
ment    112,  6730 

inquest;  notice  of 113,  6736 

officials  present    113,  6737 

record;  finding 113,  6737 

Suspension  of  execution  ... .  113,  6738 

Warden's  fee 113,6739 

Debtor 

General      assignment,     may 

make 206,  6911 

Fraudulent,  when 206,  6911 

Trustee,  may  select 206,  691 1 

removal,  when 209,  6911 

Assignor,  examination  of.....  209,  6912 
Other  parties,  examination  of  209,  6912 

powers  of  court  on 209,  6912 

Annotations. 
Failing  debtor  may  assign....  208,  2262 

Make  how 208,  2663 

Exemptions 208,  2670 

Duties  of  trustee 208,  2671 

Decedents1  Estates 

Lands  devised,  record  of 153,  6798 

Title  quieted,  record  of 153,  6799 

Lands  descended,  record  of..  153,  6800 
Estate  unsettled,  administra- 
tion de  bonis  non 154,  6801 

Personalty;  sale  of. 154,  6803 

Realty;  sale  to  pay  debts;  no- 
tice   155,  6805 

act  not  retroactive 155,  6806 

Annotations. 
Administration,      to     whom 

granted 156,  2227 

Administrator  de  bonis  non..  156,  2240 

Bond 156,  2242 

Intermeddling 156,  2258 

Inventory «  156,  2260 

Widow's  $500 .  157,  2269 

2269-70 
Personalty,  sale  by  executor 

etc 157,  2275 

Suits  by  executor  etc., what  for  157,  2291 

] 

1 

u 


Decedent's  Est's— con.  Page.  sec. 

Worthless  sale  notes 158,  2303 

Claims,  when  and  how  filed..  158,  2310 

effect  of  order  on 158,  2320 

pleadings;  new  parties... .  159,  2324 

creditors  may  resist 159,  2326 

Realty,  sale  for  debt;  petition, 

parties 159,  2338 

notice  6f  petition 159,  2340 

waiver  of  notice 159,  2341 

creditor  may  require  peti- 
tion   160,  2342 

hearing,  orders 160,  2346 

sale 160,  2354 

sales  under  will 160,  2359-60 

2360 
sale,  not  avoided  for  defects  160,  2364 
mortgage  or  lease,  bond  .. .  160,  2369 

Paying  debts,  order  of 160,  2378 

Distribution,  legatee  etc.  may 

apply 161,  2384 

Payment  to  creditors. 161,  2379 

of  claims 161,  2385 

Final  account,  hearing 161,  2390 

Further  accounting 162,  2394 

Final  settlement  after  year. . .  162,  2395 
Services  and  attorney's  fees..  162,  2396 

239S 
Settlement  and  discharge. .  162,  2402-3 

Setting  aside  settlement 163,  2403 

Distribution,  when  and  how.  163,  2405 
advancements,    bow    reck- 
oned    164,  2407 

Estate  under  $500  .  k 164,  2432 

Liens  on  real  estate 164,  2435 

Liability  of  heirs  etc 164,  2442 

Appeal,  by  whom  and  how  ..  165,  2454 
bond  and  transcript,  when 

filed 165,  2455 

Suits  against  executors  etc., 

by  whom 165,  2458 

costs;  damages 165,  2459 

Dentistry 

Annotation. 
Violation  of  act 464,  4257a 

Descent 

To  husband  from  wife;  realty.  166,  6808 

Renunciation  of  will 166,  6808 

Wife's  personal  property....  166,  6809 
Election  to  take  under  will. .  166,  6809 
To  widow,  from  testate  hus- 
band's personalty 167,  68ia> 

Election  to  take  under  will. .  167,  6812 
To  widow  and  child  of  per- 
sonalty   167,  6813 

Subsequent  childless  widow.  167,  6813 
Estoppel  of  children,  by  deed.  167.  6814 
of  subsequent  wife  and  chil- 
dren of  prior  wife 167,  6815 

Statute,  application  of. 168,  6816 

Land  descended,  record  of..  153,  6800 
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Descent  —  continued,     Page,  sec. 

Annotations. 
To  parents,  brothers  and  sis- 
ters   169,  2469 

When  no  heirs  under  preced- 
ing rules 169,  2471 

Kindred  of  the  half  blood  ...  169,  2472 

When  estate  reverts  to  donor.  169,  2473 

Advancements 169,  2479 

Curtesy  and  dower  abolished.  170,  2482 

What  descends  to  widow. ...  170,  2463 

2487 

When  widow  and  one  child. .  170,  2486 

When  all  to  husband  or  wife.  171,  2490 

Widow's  rights  in  real  estate.  171,  2491 

Widow's  rights. 172,  2493 

in  case  of  mortgage  for  pur- 
chase money 172,  2495 

Adulterous  husband 172,  2497 

Widow's  election  as  to  devise.  172,  2505 

Wife's  right  on  judicial  sale.  173,  2$o8 

when  §  not  apply 174,  2509 

Who  inherits  from  wife 174,  2510 

When     personalty     goes*  to 

widow  and  child 174,  6813 

Detective  Association 

Constitution  etc.,  adoption..  362,  7330 

Officers,  appointment 362,  7330 

oaths,  administer 362,  7330 

duties 362,  7330 

Constabulary  powers,  when..  362,  7330 

Disabled  Ministers,  Or- 
phans etc. 

Educational  And  Religious 
Societies,  set. 

Dogs 

Registration;  taxation 194,  6867 

non  assessment  for  tax. . . .  195,  6874 

Runabout;  killing  of 194,  6868 

Killing  registered 194,  6869 

Non  registration 195,  6870 

jurisdiction  of 195,  6871 

Dog  fund,  how  made 195,  6872 

775,  8567 
town  trustee  collect  fines...  195,  6872 

use  of. 195,  6872 

claim  on,  how  made 195,  6873 

affidavit 195,  6873 

false,  penalty 195,  6873 

damage,  payment 195,  6873 

Annotations. 
Dog  fund,  use  and  custody. .  205,  2651b 
Cruelty  to 205,  6877 

Drainage 

Distinct  tracts  out  of  city 

or  town 465,  7624 

application  to  courts. .....  465,  7624 

requirement     to     pass 
through  town  etc...   . .  466,  7624 


Drainage  —  continued,  page.  sec. 

Distinct  tracts — jurisdic- 
tion of 466,  7624 

lands,  how  described 466,  7624 

plan  of  drain  stated 466,  7624 

assessments,  basis  of 466,  7624 

Affecting    landsof 

others 466,  7625 

Viewers'  final  report,  when 

made 466,  7625 

contents  of. 466,  7625 

Damages,   collection    and 

use 467,  7625 

Work   not    completed    on 

time 467,  7626 

resale  of  contract 467,  7626-7 

new  contract;  bond...  467,  7626-7 

extension  of  time,  when..  468,  7627 

costs  on  tax  duplicate. . .  468,  7627 

Inspection  of  work  done. . .  468,  7628 
certificate  of  acceptance 

etc 468,  7628 

payment  for 468,  7628 

costs,  payment  of 468,  7629 

Interstate  drainage  ....  484,  7677-9 
Construction  on  state  line 

etc 484,  7677 

Contracts  joint 484,  7677 

payment  pro  rata 484,  7677 

Governing  law 484,  7678 

Repairs,  pro  rata. 484,  7678 

Health,    convenience    or 

welfare 469,  763o-58 

Definition  **  ditch  " 469,  7630 

Drains  authorized 469,  7630 

length,  limit  as  to 469,  7630 

Petition  for 469,  7631 

bond  for  costs 469,  7631 

Procedure 469,  7632 

view  of  lands 469,  7632 

route  reported 469,  7632 

judgment 470,  7632 

Ditch  ordered,  survey 470,  7632 

benefits  and  damages... .  470,  7632 

basis  of 471,  7634 

roads,    railroads    etc. 

assessed 469,  7631 

costs,  estimate 470,  7632 

plat ;  profile 470,  7632 

Report,  hearing  on 470,  7633 

notice  of. 470,  7633 

non  resident  or  unknown 

owner 471,  7633 

jurisdiction,  deciding  as 

to 471,  7634 

powers  of  county  board..  471,  7634 
Cost;   apportionment;    ex- 
ceptions to 471,  7635 

Compensation;  objection  to  471,  7635 

payment  ot 472,  7635 

appeal 472,  7635 

questions  raised  on. . .  472,  7635 
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Drainage  —  continued.   Page,  sec. 
Health,    convenience    or 
welfare —  Compen- 
sation —  appeal  — 

hearing  on 472,  7636 

judgment 472,  7636 

Construction  contracts,  sale 

of. 472.  7637 

mode  of  sale 473,  7637 

privilege  of  land  owner. .  473,  7638 

contract  approvals 473,  7638 

bond   on    letting 473,  7637 

7638 

liability  on  bond 473,  7638 

Engineer,  bond  of 476,  7648 

Work   not    completed    on 

time 473,  7639 

extension  of  time 473,  7639 

resale  of  contract 473,  7639 

Assessments  made,  when..  474,  7640 
bonds  in  anticipation....  474,  7640 

7642 

ditch  tax 474,  7641 

475,  7646 

collection 475,  7646 

Ditch  in  two  or  more  coun- 
ties    475,  7644 

on  section  line  etc 475,  7644 

change  of 475,  7647 

obstructing 476,  7650 

cleansing 476,  7651 

contract 477,  7652 

tax 477.  7652 

record  of. 477,  7653-4 

special. fund  for  each. . . .  477,  7653-4 

Fees  allowed 477,  7655 

payment  of. 478,  7656 

Compensation 477,  7655 

Officer's  neglect  of  duty  etc..  475,  7643 

Statute,  effect  of 478,  7657 

Wet  and  overflowed  lands. . .  478,  7659 
Drain  complete,  use  of  sur- 
plus fund 478,  7659 

procedure 478,  7659 

Obstructing     ditch,    repair 

etc 478,  7661-76 

Township    trustee    super- 
visor of 478,  7661 

bond  of 482,  7620 

pay  of 482,  7669 

employment  of  agent. . . .  482,  7669 

Inspection 479,   7662 

Repair,  allotment  of  duty 

as  to 479,  7662 

annual  cleansing;  except  479,  7662 

482.  7674 

allotments,  objections  to  479,  7663 

notice  of  hearing 479.  7663 

hearing 480,  7664 

appeal 480.  7664-5 

new  allotment,  when. .  482,  7672 
surveyor's  fee 480,  7665 


Drainage  —  continued.  p*ge.  sec 

Obstructing  land  —  Repair, 

land  owner's  duty  ....  481,  7666 
trustee's  duty 481,  7667 

483,  7675 
Removing  obstructions. ...  481,  7668 
Statute,  not  apply,  when..  482,  4671 
Annotations. 

Drainage  commissioner 485,  4273 

Petition,  notice  etc 485,  4274 

Remonstrance,  damages  etc.  485,  4275 

Lien  of  assessments 486,  4277 

Supplemental  petition 486,  4279 

Surveyor's  duty 486,  4281 

Repealing  and  saving  clause  488,  4284 

Petition,  viewers 488,  4286 

Remonstrance 488,  4295 

Appeal 488,  4301 

Surveyor's  certificate 489,  4306 

Wet  lands 489,  4317a 

Inspection;    allotment  of  re- 
pair  489,  7662 

Dynamite 

Unlawful  sale  or  use 128,  6750 

misdemeanor;  penalty  ....  129,  6756 

Unlawful  manufacture 128,  6751 

transportation 128,  6751 

sale  or  gift;  label;  registry.  128,  6752 

carrying 129,  6753 

deposit 129,  6753 

Education 

Common  schools 491,  7680 

Indiana  University 520,  7755 

Purdue  University .*.  524,  7766 

State  Normal  school 519,  7753 

Annotations. 
Common  schools. 

School  fund .   513,  4326 

Administration 514,  4424 

Schools  and  school  houses  517,  4517 

General  provisions 518,  4537 

Indiana  University 523,  4600 

Educational  and  Relig- 
ious Association 

Corporate  powers,  when  . . .  363,  7332 

Property,  acquisition  of 363,  7332 

limit  on  user 363,  7332 . 

change  of  character. , x. . . .  363,  7332 
reversion,  when 363,  7332 

trustees'  election 363,  7333 

terms  of  office 363,  7333 

increase     or    decrease    of 
number 363,  7333 

treasurer's  election 363,  7333 

Disabled  ministers;  orphans 

etc 364,  7335 

board  for  relief. 364,  7335 

articles  of  association  ....  364,  7335 
trustees,  appointment  ....  364,  7335 
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Educational  and  Relig- 
ious AsSOC'n —  CON.   P^e.  Sec. 
Disabled    ministers  —  body 

corporate,  when 364,  7336 

property,  acquisition  of. . . .  364,  7336 

investment  of. 364,  7336 

homes,  establishment  of. . .  364,  7336 

officers  named 364,  7337 

trustees;  powers  vested  in.  364,  7337 

treasurer's  bond 364,  7338 

organizations  legalized ....  364,  7338 

Elections 

General. 

Precincts,  establishment  of. .  530,  7790 

division  of,  when 530,  7790 

mandamus  to  enforce 531,  7790 

change  of  boundary 531,  7791 

552.  7857 

limit  as  to  time  of. . . .  ,\  .  531,  7791 

552,  7857 

notice  of,  previous  to.. . .  531,  7791 

552,  7857 

Inspectors,  constituted 531,  7792 

oath  of 532,  7796 

administering  of 533,  7797 

county  board  appoint,  when  531,  7793 

vacancies  fill 532,  7793 

judges  appoint 531,  7792 

illegible  persons 531,  7792 

removal  when 531,  7792 

oath  taken,  grand  jury  . .  531,  7792 

absent,  place  filled 532,  7793 

chairman  of  election  board  533,  7798 

oaths  administer 533,  7798 

attendance  to  receive  bal- 
lots    542,  7822 

disability  of 542,  7822 

opening  of  ballots 543,  7823 

loss  of  ballots  by 544,  7827 

neglects  of  duty 544,  7826 

deposit  ballot  in  box 548,  7838 

felonies  as  to 549,  7843 

electioneering  etc 550,  7849 

State  election   board   consti- 
tuted   537,  7805 

appointments  on 537,  7805 

vacancy;  disability 537,  7805 

compensation  —  none 537,  7805 

duties 537.  7805 

ballot  priming 537,  7807 

color,  form  etc.  of  ballot.  540,  7815 

554,  786i 
ballots,  delivery  to  county 

clerk 541,  7818 

555.  7862 
by  messenger,  when  ...  541,  7819 

County  election  board  consti- 
tuted  537»  7806 

appointments  on 537,  7806 

compensation  —  none 537,  7806 

duties 537,  7806 


Elections  —  CONTINUED.    Page.    Sec 
County  election  —  duties  — 

ballot  printing 537,  7807 

color,  form  etc.  of  ballot.  540,  7815 
554.  7861 
Candidates,  names  on  ballot, 

when 537,  7807 

nomination  certificate 538,  7807 

death  etc.,  vacancy  filled..  538,  7807 

divided  party 538,  7807 

parly  nominationnot 

made 538,  7807 

certificate,  filing  of 538,  7807 

name,  when  not  printed...  538,  7808 

553,  7859 

certificates  preserved 539,  7809 

of  nomination,  when  filed.  539,  7810 

defacing  or  destroying. .  549,  7842 
nominees,  governor  certify, 

when 539,  7811 

names,  publication  of .. .   539,  7812 

553.  786o 

nomination  refused 539,  7813 

vacancy  as  to  candidate. . .  540,  7816 

Ballots,  printing  of 537,  7807 

540,  7815 

contents  of •  537,  7807 

candidates'    names,    when 

printed 537,  7807 

when  not  printed 538,  7808 

553,  7859 

nomination  refused 539,  7813 

vacancy  as  to  candidate...  540,  7816 
constitutional  amendment.  540,  7814 
size,  color  etc 540,  7815 

554,  786i 
form  of 540,  7815 

554,  7861 
pasters 540,  7816 

557,  7866 

printers' defaults 541,  7817 

county  clerk  receive  from 

state  board 541,  7818 

failure  to  appear   to  re- 
ceive   541,  7819 

false  delivery  of 542,  7820 

asportation  of,  wrongful. . .   542,  7821 
inspector's  attendance  to  re- 
ceive    542,  7822 

disability  of 542,  7822 

delivery  at  polls  by  mes- 
senger   544,  7825 

opening  of,  by 543,  7823 

555,  7863 

cost  of. . .   544,  7827 

preservation  of. 544,  7828 

destruction  of. 544,  7828 

559,  7868 

count  and  destruction  of. . .  548,  7840 

559*  7869 

delivery  to  voter 543,  7823 

547,  7834 
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Elections  —  CONTINUED.    Pige.    Sec. 
Ballots,  defaced  by  mischance  547,  7836 

558,  7867 

marking 549*  7845 

deposit  in  box 548,  7838 

556,  7865 
canvass  of 548)  7841 

559.  7869 
constitutional  amendment, 

void  when 551,  7851 

Ballot  boxes,  providing  of...   534,  7799 

description  of. 534,  7799 

opening  in  to. . . ". 534,  7800 

keys,  custody  of 534,  7800 

tampering  with 563,  7879 

Poll  books  and  blanks,  sup- 
plying of.... 532,  7795 

County  clerk,  duties  of 541,  7818 

reception  oi  ballots 541,  7818 

555.  7862 
failure  to  appear  to  receive.  541,  7819 

allowances  to. .   541,  7819 

expenses,  payment  of. 541,  7818 

Judges  of,  appointment 531,  7792 

ineligible  persons. 531,  7792 

removal,  when 531,  7792 

oath 532,  7796 

laid    before  grand   jury, 

when 531,  7792 

administering  of 533,  7797 

absent,  place  filled 532,  7793 

Poll  clerks,  appointment. . . .  532,  7794 

oath  of. 533,  7798 

administering  of 533,  7798 

election  open  or  close  time.  534,  7801 
ballots  and  stamps,  custody 

of. 543.  7823 

555.  7863 

marking  of. 543,  7823 

555.  7863 

delivery  to  voter 543,  7823 

547.  7834 

7836 

555,  7863 

prepare  for  voter,  when..  548,  7837 

felonies  as  to 549,  7843 

Sheriff  and  deputies,  duties  of  536,  7804 

552,  7858 

election  sheriffs  appointed.  536,  7804 

552.  7858 

failure  to  appear 536,  7804 

552,  7858 

compensation 536,  7804 

552.  7858 

attendance  at  polls 536,  7804 

552,  7858 

duties  at 536,  7804 

552.  7858 
Challenger  and    poll    book 

holder 545.  7830 

duties 545,  7830 

challenge;  answer 545,  7830 


EleCtlOIlS  —  CONTINUED.    Pige.    Sec. 

Election  open,  when 534,  7801 

close,  when 534,  7801 

proclamation  precede....  534,  7801 
536,  7803 

suffrage,  right  of 535,  7802 

cards  and  instructions,  post- 
ing of 543.  7823-4 

removal  etc.  of. 550,  7848 

ballots,  opening  of 543,  7823 

signing  of 543,  7823 

delivery  to  voter 543,  7823 

election   rooms,    booths 

etc 544,  7829 

challenges;  affidavit  on. . . .  545,  7830 

false  oath 546,  7831 

employe's  absence  from  la- 
bor  546.  7833 

556,  7864 

admission  to  election  room.  546,  7834 

556,  7865 

to  election  booth 547,  7835 

558.  7867 

ballot,  delivery  to  voter. . . .  543,  7823 

547,  7834 

555,  7863 
defacing  by  mischance..  547,  7836 

558,  7867 
clerk  prepare,  when  ....  548,  7837 

marking 549,  7845 

deposit  in  box 548,  783S 

556,  7865 
stamp,  possession  of,  out 

of  room 548,  7839 

count    and     destruction 
of. 548,  7840 

559,  7869 
canvass  of  votes 548,  7841 

election  room,  wrongful  en- 
try  549,  7844 

election    board,    divulging 

vote 550,7846 

violation  of  act;  attempt  to' 

induce 550,  7847 

inspector  electioneering...  550,  7849 
public  officer,  felony  of....  551,  7850 
constitutional  amendments, 

void  votes 551,  7851 

affidavits  preserved 551,  7852 

grand  jury's  duty 551,  7852 

Township  election,  mode  of  .  551,  7853 

560,  7870 

when  held 564,  7881 

certificate,  qualifying  under  564,  7880 

trustee  and  assessor  ....  564,  7880 

justice  of  peace 564,  7880 

City  or  town  election,   con- 
duct of 551,  7853 

560,  7870 

Holiday,  election  day 552,  7853 

Voting  place,  precinct  for..  560,  7871 
registration,  required  when  560,  7871 
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Elections  —  CONTINUED.    Pige.    Sec 
Payment  for  vote  or  prom- 
ise  561,  7873 

promise  of  office  for. , 562,  7873 

use  of  valuable  thing  to  in- 
duce   562,  7874 

inducing  to  withhold  vote..  562,  7875 
challenge  of  vote,  ground 

,  for— ' 563,  7876 

false  affidavit  as  to 563,  7877 

Hiring  or  buying  to  vote. . . .  528,  7774 

to  refrain  from  voting 528,  7774 

liability  to  voter 528,  7774 

recovery  of. 528,  7774 

complaint  filed 528,  7776 

warrant  for  arrest .  528,  7776 

arrest,  bail 528,  7776 

default  of  bail 528,  7776 

habeas  corpus 528,  7776 

escape,  procedure 529,  7783 

justice  of  peace,  jurisdic- 
tion    528,  7777 

hearing  before 528,  7778 

evidence,  rules  of 528,  7778 

probable  cause,  bond....  528,  7779 

default  of,  committal. .  529,  7779 

transcript  sent  up 529,  7779 

Hen  of 529,  7784 

action  on  bond 529,  7779 

jail,  discharge  from 529,  7780 

7782 

trial  of  cause 529,  7781 

continuance,  bond 529,  7782 

judgment  for  defendant,  re- 
covery   530,  7785 

for  plaintiff  recovery  . . .  530,  7785 

replevy  of  or  committal..  530,  7785 

execution 530,  7786 

contract  void 530,  7787 

Annotations. 

Time  of  elections 4,      95 

567,  4678 

Voters  qualifications 4,       84 

567,  7802 

Contest 567,  4758 

subpoena 568,  4761 

Sale   of  liquors  on   election 
day ; 150,  2098-9 

Embezzlement 

Banker,  broker  etc 127,  6745 

Evidence  of  insolvency 127,  6746 

Employe 

Laborer,  set. 
Manufacturing  and  Mining 

Company,  see. 
Mines,  see. 

Feeble  Minded  Youth 

School  for  Feeble  Minded 
Youth,  see. 

Ill 


Fees  and  Salaries. 
Fees  and  Salaries  p***.  see. 

State  officers. 

Governor 570,  7886 

Lieutenant  governor 570,  7886 

Secretary  of  state,  salary..  570,  7886 

710,  8340 

fees 570,  7888 

collection  in  advance  ...  571,  7903 

record  of. ....  571,  7903 

payment  in  to  treasury. .  571,  7003 

Auditor  of  state 570,  7889 

collection  of  fees f .  571,  7903 

record  of. 571,  7903 

payment  in  to  treasury. ..  571,  7903 

Treasurer  of  state 570,  7S90 

Attorney  general 570,  7891 

recoveries,     commission 

on.., 572,  7905 

record 572,  7905 

payment  in  to  treasury. .  572,  7905 

Clerk,  supreme  court  ....  570,  7893 

fees,  taxation 572,  7904 

payment  in  to  treasury..  572,  7904 

chief  deputy 570,  7893 

first  assistant  deputy. ...  570,  7893 

stenographer  etc 570,  7893 

record  clerk 570,  7893 

Superintendent  public   in- 
struction   570,  7894 

State  geologist 570,  7895 

Inspector  of  mines 571,  7895 

assistant 571,  7895 

Inspector  of  mineral  oils  . .  571,  7895 

Inspector  of  natural  gas. . .  571,  7895 

Chief,  bureau  of  statistics  .  571,  7896 
Secretary,   state   board    of 

health 571,  7897 

Judges,  supreme  court....  571,  7898 

law  librarian 571,  7898 

sheriff,  supreme  court. . .  571,  7898 

Judges,  circuit  court 571,  7899 

superior  court 571,  7900 

criminal  court 571,  7901 

Prosecuting  attorney 571,  7902 

Deputies;  assistants 572,  7906 

County  officers. 

Basis  of  allowance 572,  7907 

Adams 572,  7908 

Allen 572,  7909 

Bartholomew 572,  7910 

Benton 573$  79„ 

Blackford 573,  7912 

J*oone 573.  7913 

growrn, 573,  7914 

Carroll 573,  7915 

£?ss: 573.  7916 

£ark 573,  7917 

£av 573,  7918 

£hnton  •   573,  7919 

Crawford 573,  7920 

Daviess 574,  7921 

Dearborn 574,  7922 
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Fees  and  Salaries— con.  page,  sec 

County  officers — Decatur .  574,  7923 

Dekalb.. 574,  7924 

Delaware 574,  7925 

Dubois  , 574,  7926 

Elkhart 574,  7927 

Fayette 574,  7928 

Floyd 574,  79*9 

Fountain 574,  7930 

Franklin * 5^5,793* 

Fulton 575.  7932 

Gibson 575,  7933 

Grant 575,  7934 

Greene 575.  7935 

Hamilton 575,  7936 

Hancock 575,  7937 

Harrison 575,  7938 

Hendricks 575,  7939 

Henry 575,  794© 

Howard 576,  7941 

Huntington 576,  7942 

Jackson 576,  7943 

Jasper 576,  7944 

Jay 57^,  7945 

Jefferson 576,  7946 

Jennings 576,  7947 

Johnson 576,  7948 

Knox 576,  7949 

Kosciusko 576,  7950 

Lagrange 577,  7951 

Lake 577,  7952 

Laporte 577,  7953 

Lawrence 577,  7954 

Madison 577,  7955 

Marion 577,  7956 

Marshall 577,  7957 

Martin 577,  7958 

Miami 577,  7959 

Monroe  577,  7960 

Montgomery 57S,  7961 

Morgan 578,  7962 

Newton 578,  7963 

Noble 578,  7964 

Ohio 578,  7965 

Orange 578,  7966 

Owen 578,  7967 

Parke 578,  7968 

Perry 578,  79^9 

Pike . 578,  797o 

Porter 578,  797* 

Posey 579,  7972 

Pulaski 579,  7973 

Putnam 579.  7974 

Randolph 579,' 7975 

Ripley...  579.  7976 

Rush 579.  7977 

Scott...- 579.  7978 

Shelby 579,  7979 

Shelby 579.  7980 

Spencer 579,  7981 

Starke 580,  7982 

Steuben 580,  7983 


Fees  and  Salaries— con.  Pa*e.  sec 

County  officers — St.  Joseph  580,  7984 

Sullivan 580,  7985 

Switzerland 580,  7986 

Tippecanoe 580,  7987 

Tipton \ 580,  7988 

Union 580,  7989 

Vanderburgh 580,  7990 

Vermillion.......... 580,  7991 

Vigo 582,  7992 

Wabash 581,  7993 

Warren 581,  7994 

Warrick 581,  7995 

Washington 581,  7996 

Wavne 581,  7997 

Wells 581,  7998 

White 581,  7009 

Whitley 581,  8000 

Clerks  of  courts,  tax  fees. ...  581,  8001 

fees  property  of  county. . . .  581,  8001 

584,  8002 

fees  collective 582,  8001 

fee  bills 500,  8017 

Auditor,  fees 585,  8003 

taxation  of 585,  8003 

property  of  county 585,  8003 

fee  bills 590,  8018 

Recorder,  fees 586,  8005 

taxation  of 586,  8005 

property  of  county 586,  8005-6 

Treasurer,  duty  as  to  delin- 
quent tax 586,  8007 

uncollected      tax,     credits 

on 587,  8008 

levy  and  sale,  fees 587,  8009 

salary  withheld,  when 587,  8009, 

settlements 589,  8013 

Sheriff,  fees 587,  8010 

bailiffs,  appointment 588,  8010 

traveling  expenses 589,  8010 

house  rent  and  fuel,  when.  589,  8010 
fees  to  county 587,  8010 

County  commissioners 591,  8025 

Fee  books,  keeping 589,  801 1 

Accounting 589,  8012 

failure  to  report 591,  8019 

inspection  of  records 591,  8020 

Salaries,  payable,  when 590,  8014 

balance  due,  payment 590,  8015 

Taxation  of  fees,  unlawful..  590,  8016 

Incumbents  in  esse 572,  7906 

59',  8023 

Township  trustee 591,  8026 

592,  8027 

assessor 591,  8026 

592,  8027 
Annotation. 

County  officers 593,  7907 

Female  Employe 

Laborers,  see. 
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Government. 


Fences  page. 

Lawful  fence,  described 594» 

Partition  fence 594i 

Agreement  for  fencing 594, 

failure  to  perform 594, 

Annotation. 
Notice  to  owner 595t 

Firemen's   Pension 
Fund 

Trustees;  board  created 401, 

election  of 402, 

return  of  votes 402, 

canvass 402, 

tie  vote 402, 

informality 402, 

certificate  of  election...  402, 
President  of  board, election.  402, 

Secretary,  election 402, 

duties 402, 

Rules  and  regulations    .  • .  402, 
Insurance  company's  report.  400, 

payment  on  filing 401, 

failure  to  comply 401, 

county  auditor. report...  401, 

failure  to  report 401, 

license,  revocation 401, 

reinstatement 401, 

state  auditor's  failure  to 

revoke 401, 

payments  inure  to  fund... .  401, 
insurance  taxation  not  af- 
fected      406, 

Firemen,  annual  return  of. . .  402, 
Treasurer's  (co.)  report  of  tax 

paid 403, 

failure  to  report 403, 

payment  to  city 403, 

Fines,  rewards  etc.  to  fund  . .  403, 

exception 403, 

Penalties  under  fire  etc.  ordi- 
nances  403, 

Witness'  fees  of  firemen  .  • .  403, 

Gifts  etc.  receivable  for 403, 

Assessment  of  firemen 403, 

limit  of 404, 

deduction  on  pay  roll  ....  404, 

Investment  of  fund 404, 

manner  of 404, 

registry  of  bonds  etc.   ac- 
quired   404, 

collection    of   interest    ac- 
cruing   404, 

Pensions  payable;    disabled 

on  duty 404, 

death 404, 

remarriage  of  widow. . . .  405, 
retirement  from  service  . . .  405, 

rates  of  payment 405, 

Fund  insufficient 405, 

Payments,  how  made 406, 

Trustees'  acts  final 406, 


Sec. 
8029 
8029 
8029 
8029 

4838 


7460 
7461 
7461 
7461 
7461 
7461 
7461 
7462 
7462 
7462 
7462 
7457 
7457 
7457 
7457 
7456 
7457 
7457 

7458 
7459 

7475 
7463 

7464 
7464 

7465 
7466 
7466 

7466 
7466 
7466 
7467 
7467 
7467 
7468 
7468 

7468 

7468 

7469 
7469 
7469 
7471 
7471 
7470 
7473 
7473 


Firemen's    Pension 

Fund  —  CONTINUED.    Ptgc    Sec. 
Fund  exempt  from  legal  pro- 
cess..   ...  406,  7473 

Statute  applied 406,  7472 

Fish  and  Fishing 

Unlawful  fishing 133,  6776 

Gill  net  or  seine,  possession.   133,  6777 
Road  supervisors,  duty  of  ar- 
rest   596,  8030 

■  fee 596,  8030 

failure  in  duty 596,  8031 

Frauds  and  Perjuries 

Railroad  equipment;  sale  title 

in  vendor 597,  8032 

lease;  rent  apply   on  pur- 
chase   597,  8033 

acknowledgment;  record..  597,  8034 

form  of 598,  8036 

contracts  validated 597,  8035 

Street  railway;   sale   title  in 

vendor 447,  7596 

lease,    rent  apply  on  pur- 
chase  447,  7597 

acknowledgment;  record..  448,  7598 
Annotations. 

Contracts,  when  in  writing..  599,  4904 

goods  over  $50 603,  4910 

sale  without  delivery 603,  491 1 

Mortgage  of  chattels,  record- 
ing  603,  4913 

when  deemed  recorded....  603,  4914 

Conveyance  etc.  to  defraud..  603,  4920 

Deed  in  trust  to  grantor ....     604,  4921 

Trusts,  resulting 601,  4907 

Specific  performance 602,  4908 

Representations  of  character 

and  credit 603,  4909 

Fraudulent  intent 604,  4924 

Gaming  Contracts 

Annotations. 

Money  won  on  wager 605,  4950 

Recovery  of  losses 605,  4951 

General  Assembly  4953 

Senators,  number  of 606,  8039 

apportionment  of 606,  8040 

Representatives,  number  of..  606,  8039 
apportionment  of. 606,  8041 

Annotations. 

Acts,  amendment  of  ....... .  6,  117 

Laws  must  be  general 6,  119 

Appropriations  by 7,  195 

Debt;  creation  of,  forbidden.  8,  197 

Corporations,  by  general  law  8,  212 

Government 

Annotations. 

Powers,  distribution  of 5,      96 

Legislative  acts,  amendment.      6,     117 
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Government  — con.         p»*e.  sec. 

Laws  general 6,  119 

Bills  signed  or  vetoed 6,  140 

Offices;    vacancies   governor 

fill 6,  144 

appointments  to 9,  223 

duration  of 9,  224 

holding  over 9,  225 

Judicial  powers 7,  161 

decisions  written 7»  i&5 

publication 7»  *65 

Judge,  special 7»  i?° 

School  fund 7,  183 

principal  perpetual 7»  184 

186 

Appropriations 7»  *95 

Debt;  creation  forbidden. . . .  8,  197 

Governor 

Salary 57<>,  7886. 

Annotations. 
Acts  of  legislature,  sign  or 

veto 6,     140 

Office;  vacancies  fill 6,     144 

Gravel    and    Macada- 
mized Roads 

County  road;  viewers'  report, 

notice  of 623,  8101 

Assessments,  cancellation  of.  624,  8103 
Toll  roads,  purchase  of.. . . .  624^8105 

Petition  for 624/8105 

View  of  road 625,  8105 

Election  as  to 624,  8105 

purchase  not  made,  when..  625,  8105 

Two  or  more  roads 625,  8106 

Bond  issue 625,  8107 

delivery  of 625,  8108 

Conveyance  of  road 625,  8107 

Tax  levy 625,  8109 

Compensation  of  employes...  626,  8111 

Roads  free 626,  8110 

On  county  line 626,  8114 

Construction  by  two  counties  626,  8114 

Petition  for 626,  8115 

notice  of  filing 627,  8116 

Joint  session  of  county  boards  627,  8117 

Viewers,  appointment  of  ... .  627,  81 17 

cost,  expense,  damages. . . .  627,  81 17 

report  of 627,  8118 

notice  of  filing 627,  8118 

Remonstrance,  causes  for  ...  628,  8122 

Hearing;  order  on ,*....  628,  8120 

amendment  of  report 628,  8121 

Cost,  division  between  coun- 
ties.....  629,  8126 

Assessments,  how  laid 629,  8126 

lien  of 629,  8123 

Contract,   engineer  superin- 
tend  629,  8124 

bond  on • .  .  •  •  629,  8124 

Material,  acquiring 630,  8128 


Gravel    and    Macada- 
mized RoadS — CON.  Page.   Sec 

Material,  taking  of,  apportion- 
ment   630,  8128 

appeal  on 630,  8128 

Compensation  of  employes...  631,  813 1 

Completion  of  work,  certifi- 
cate  .'  630,  8127 

Bond  issue 629,8126 

Failure  of  one  county  to  per- 
form  631,8132- 

Road  free 631,  8133 

Appeal,  right  of 630,  8129 

error  not  available  on 631,  8130 

Taxation  for   road    insuffi- 
cient   631,  8135 

Procedure 631,  8135 

Tax  levy,  when 632,  8135 

tax  payer  may  resist 632,  8137 

appeal 632,  8137 

Excess  collected;  surplus....  632,  8138 

Injuring 128,  6749 

penalty 128,  6749 

Annotations. 

County;  power  to  construct.  638,  5114k 

Assessments,  how  made  and 
collected 639,  5"4U 

Material;  purchase  of;  dam- 
ages  639,  5114W 

Appeal 639,  5114X 

Gravel  and  other  Road 
Companies 

Annotations. 
Incorporation;  stock  trans- 
ferable      393.  3637 

failure  to  construct 393.  3^4* 

sale  on  execution 393,  3646 

Franchise;  time  to  complete 
road  393»  3667 

Guardianship 

Guardianship    docket;   clerk 

keep I75»  6818 

contents  prescribed 175,  6818 

call  of i75»  6819 

sureties  doubtful,  remedy .  175,  6819 
new  bond  required  not  sup- 
plied    175.  6819 

non  residence  of  guardian.  175,  6819 

docketfee 175,6820 

Ward's  realty;    private  sale, 

when. 176.  6821 

sales  legalized 176,  6822 

Dependent    children  ;    town- 
snip  guardians,  creation  of.  176,  6824 
178,  6830 

appointment;  terms 176*  6824 

1 78,  6830 

removal,  power  of. 178,  6828 

corporate  powers 176,  6824 

178,  6830 
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Guardianship. 
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Guardianship  —  con.       p«ge.  sec. 

Dependent  children — duties; 

powers 177,  6825 

home;  orphans'  asylum...  177,  6825 

homes,  county  furnish  ....  179,  6832 

matron;  payment  of. 179,  6832 

maintenance  of  children.. .  179,  6832 

apprenticeship 177,  6825 

reformatories,  committal  to.  177,  6825 

custody  of  child 177,  6826 

178,  6831 

costs  of  court,  county  pay.  178,  6827 

Annotations. 
Of  infants,  no  removal  ex- 
cept for  cause 180,  2514 

Bond;  oath 180.  2515 

defect  of. 180,  2516 

Duties 180,  2521 

Death  of  ward 181,  2523 

Who  may  sue  on  bond 181,  2527 

Sale  of  real  estate 181,  2528 

appraisement  ;     additional 

bond 181,  2532 

Partition 182,  2542 

Of    insane;     production    of 

party 182,  2547 

Contracts  void 182,  2554 

Health 

State  board  of  health 608,  8043 

609,  8046 

Local  boards  of  health 610,  8053 

612,  8062 

Drainage  for 469,  7630 

Annotation. 

Vital  and  sanitary  statistics. .  613,  4992 

Health  Resort ;  Chemi- 
cal and  Medicine 
Company 

Incorporation  authorized....  421,  7524 

Capital  stock  fixed 422,  7529 

increase  of 422,  7529 

reduction  of 423,  7534 

personalty 422,  7530 

payment  for 422,  7531 

non  payment,  sale  for  dues.  422,  7532 

paid  up,  recording 422,  7533 

Certificate  of  intention 421,  7524 

recording  of 421,  7524 

Corporate  body,  when 421,  7525 

Powers 423,  7535 

Lands,  tenure  of 421,  7526 

limit  of 422,  7526 

Highways 

Gravel  and  Macadamized 

Road,  see. 
Turnpike  Road,  set. 
Supervisor,  election  in  town- 
ship  618,  8075 

appointment,  when 618,  8075 


Highways — CONTINUED.    P«ge.    Sec. 

Supervisor,  compensation...  618,  8075 

road  districts,  division  into.  618,  8075 

change  of 618,  8075 

State  line,  on  or  near 614,  8063 

Joint  enterprise 614,  8063 

contract  authorized 614,  8063 

costs  apportioned 614,  8063 

Procedure  to  lay  etc 614,  8064 

repair •  614,  8064 

Branch  ways,  establishment.  615,  8066 
[unconstitutional] 

Labor  on.  ex-soldiers  exempt  619,  8077 

substitutes  allowed 619,  8079 

day's  labor 619,  8079 

default  in - 619,  8079 

Hedges,  trimming  annual. . .  617,  8070 

Road  supervisor's  duties. . . .  617,  8070 

notice  to  trim , 617,  8071 

default,  trim 617,  8071 

cost,  recovery  of 617,  8072 

neglect  of  duty 618,  8073 

User,  unlawful 619,  S081 

road  or  traction  engines.. .  619,  8081 

engineer's  duty 619,  8082 

signals 619,  8082 

violation  of  act 619,  8083 

Turnpike  or  gravel  injuring.  128,  6749 

penalty 128,  6749 

Annotations. 

One  county. 

Petition;  notice  etc 633,  5015 

5017 
Reviewers    report,    action 

on 633,  5021 

Branch  ways 633,  8068 

General  provisions. 

Fence,  notice  to  remove . . .  633,  5030 
Change  on  petitioner's 
land. 

Petition,  consent 633,  5046 

Construction  and  repair. 
Supervisors;  road  districts.  634,  5064 

oath,  bond,  duties 634,  5068 

Repairs,  how  made 634,  5077 

entry  on  lands 634,  5079 

Holidays 

As  to  commercial  paper 705,  8327 

Election  day 552,  7853 

Annotations. 
Selling  liquors  on  Sunday  etc.  150,  2098 

by  druggists 150,  2099 

Sabbath  breaking 145,  2000 

Hospital  for  Insane 

Trustees , 210,  6914 

election 210,  6915 

vacancy •  •  •  •  210,  6915 

terms  of  office 210,  6914 

bonds 210,  6914 

organization;  officers 210,  6914 
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Hosp'l  for  Insane— con.  Page,  sec 

President,  election 210,  6914 

Secretary,  election 2  to,  6914 

Treasurer,  election 210,  6914 

bond 210,  6914 

Eastern;  trustees  abolished.  211,  6917 

Management  vested 211,  6918 

Trustees,  election 211,  6918 

terms  of  office 211,  6918 

duties 2ii,  6919 

Additional  ;      management 

vested 221,  6959 

State  districted  for  patients. .  219,  6951 

districting,  when  operative  220,  6955 

Designations  of  hospitals....  219,  6952 

Trustees,  board  of  . .  221,  6959 

election 221,  6960 

terms  of  office 221,  6959 

bonds..   .,. 222,  6961 

salary 222,  6963 

vacancy %. . .,  221,  6960 

organization 222,  6961 

rules  of 222,  6961 

president  elect 222,  6961 

treasurer  elect ...  222,  6961 

medical  superintendent...  222,  6962 

secretary  ex  off. 222,  6963 

meetings 222,  6963 

rules  etc.  for  patients 224,  6970 

supplies  furnish 222,  6964 

accounts  audit 222,  6965 

interest  in  purchases 223,  6964 

report  biennial 224,  6971 

Medical  superintendent, qual- 
ifications    222,  6962 

election 222,  6962 

term  of  office 222,  6962 

removal,  power  of 222,  6962 

secretary  of  trustees,  ex  off.  222,  6963 
duty;  records;  accounts.  223,  6967 

salary 222,  6964 

duties 224,  6972 

rules  etc.  for  patients —  224,  6970 

patient's  discharge. 224,  6973 

supplies  procure 222,  6964 

certify  claims 222,  6965 

reports 223,  6968 

Steward  certify  claims 222,  6965 

Hospital  patients  transfer....  220,  6954 

voluntary  transfer 220,  6954 

expense,  reimbursement.  220,  6954 
expense  of  patients,  reim- 
bursement  221,  6956 

Annotations. 
Trustees'  salaries,  president..  228,  2778 
election  by  general  assem- 
bly  228,6914 

Hunting 

On  inclosed  land  of  another..  133,  6775 

Annotation. 
Hunting  on  land  of  another..  151,  2110 


Husband  and  Wife         Pajre.  sec. 

Annotations. 

Disabilities  abolished 640,  5115 

Wife'slands 640,  5116 

power  to  hold  property  and 

contract 640,  5117 

can  not  be  surety 640,  5115 

641,  51 19 

exemption 644,  5124 

earnings  and  profits 644,  5130 

complaint  for  support  ....  644,  5133 

Incest 

Offense  denounced ...  129,  6757 

Punishment; 129,  6757 

Indiana  University 

Trustees,  expiration  of  in- 
cumbents' terms 520,  7755 

election  of 520.  7755 

by  alumni 520,  775° 

by  state  b'd  of  educ'n. .  520,  7757 

vacancies 520,  775°-7 

Alumni,  who  constitute 521,  7758 

registration  of 521,  7758 

nomination  of  trustee  by  . .  521,  7759 

annual  meeting  of 521.  77°° 

trustees'  election  at 521,  7760 

vote,  mode  of  casting 521,  77^1 

effectof 521,  776i 

Land  sale,  authorized 521,  7764 

conveyance 522,  77°4 

Annotations. 

Interest  collectible  on  loan..  523,  4600 

Suit  for  waste 523,  4048 

Insane  Person 

Hospital  for  Insane,  see. 
Inquest  found,  application  to 

hospital 219,  6951 

circuit  court  clerk  apply. .  219,  6951 

district  of  application 219,  6951 

female  patient;  female  at- 
tendant  220,  6953 

Insane   Persons,  Dan- 
gerous 

Annotation. 
Order  of  court 615,  5147 

Insolvent  Banking 

Embezzlement 127,  6745 

Evidence  of 127,  6746 

Inspection  of  Meats 

Unlawful  sale  of  meats 647,  8144 

Inspection  required. 647,  8144 

Penalty 647.  8144 

Exceptions 647,  8145 

Inspector  and  deputies,  ap- 
pointment  647,  8145 

Annotation. 
Unlawful  sale  of  meats 648,  8144 
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Inspection  of  Oils  ptg*.  sec. 

State  supervisor,  office  cre- 
ated  646,  8140 

Qualifications  of  . , 646,  8140 

Appointment 646,  8140 

Vacancy 646,  8140 

Deputies 646.  8140 

Annotation. 
Appointment  of  inspector...  648,  8140 

Inspector    of    Mineral 
Oils 

Inspection  op  Oils,  see. 

Salary 571,  7895 

Inspector  of  oils  abolished..  724,  8410 

Inspector  of  mineral  oils  cre- 
ated  724,  8410 

duties 724,  8410 

report,  annual 725,  8410 

Inspector  of  Mines 

Mines,  see. 

Mine  inspector  abolished....  694,  8273 

724,  8409 
Inspector  of  mines  created..  694,  8274 

724,  8409 

qualifications  for  office....  694,  8274 

695,  8276 

724,  8409 

examination  as  to 694,  8274 

appointment...... 694,  8274 

bond;  oath '. 695,  8276 

724,  8409 

duties 695,  8277 

salary 57L  7895 

695,  8278 
724,  8409 

Assistant,  appointment 694,  8275 

724,  8409 

oath.   695,  8275 

removal 695,  8275 

724,  8409 
salary 57L  7895 

724,  8409 

Inspector    of    Natural 
Gas 

Qualifications  for  office 646,  8140 

725.  8411 

Appointment 646,  8140 

Vacancy 646,  8140 

Deputies. 646,  8140 

Bond  ;  oath 725,8411 

Duties 725.  8411 

Reports 725.  8411 

8413 
Salary 571,  7985 

Institution  for  Blind        725'  8411 

Trustees;  membership 210,  6914 

election 210,  6915 

terms  of  office 210,  6914 

bonds •  210,  6914 


Insurance  Corporation. 
Instit'n  for  Blind— con.    p»g«.  sec. 

Trustees;  organization 210,  6914 

president 210,  6914 

secretary • 210,  6914 

treasurer 210,  6914 

bond 210,  6914 

Pupils'  labor,  hiring  out  ...  212,  6921 
Industrial  education, teachers.  212,  6922 

object  of 212,  6923 

materials,  tools  etc 212,  6924 

appropriation  for 212,  6927 

results,  sale  of 212,  6925 

proceeds,  disposal  of . . . .  212,  6926 
Annotations. 
Trustees'  salaries ;  president  228,  2778 
election  by  general  assem- 
bly  228,  6914 

Institution  for  Deaf  and 
Dumb 

Trustees;  membership 210,  6914 

election 210,  6915 

terms  of  office 210,  6914 

bonds 210,  6914 

organization 210,  6914 

president 210,  6914 

secretary 210,  6914 

treasurer 210,  6914 

bond 210,  6914 

Pupils'  labor,  hiring  out  . . .  212,  6921 
Industrial  education,  teach- 
ers  212,  6922 

object  of ...  212,  6923 

materials,  tools  etc 212,  6924 

appropriation  for 212,  6927 

results,  sale  of 212,  6925 

proceeds,  disposal  of . . .  212,  6926 
Annotations. 
Trustees'  salaries;  president.  228,  2778 
election  by  general  assem- 
bly   228,  6914 

Insurance  Corporation 

Firemen's    Pension    Fund, 

see. 
Mutual  Fire  Company. 
Organization      complete 

when 394,  7425 

requirements  for 394,  7425 

policies  issuable 394,  7425 

Statute;  effect  of,  limited . .  394,  7425 
Loss;    actuary    administer 

oath 394*  7427 

Life,  by  assessment. 
Statute;  title  amended....  395.  7429 

Interstate  obligations 395,  7430 

Annual     report    to    state 

auditor 395,  7432 

Interrogatories  by  auditor.  395,  7432 

publication  of 396,  7432 

fee 396,  7432 

Auditor's  examination  ....  396,  7432 
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Insurance  Corp'n— con.  page,  sec 

Live  stock. 
Incorporation  authorized . .  396,  7434 

Articles  of  association 396,  7435 

filing  of;  fee .  396,  7435 

Capital  stock 396,  7436 

deferred  payments 396,  7437 

Certificate     of    incorpora- 
tion  397,  7442 

fees  for 397,  7443 

Directory;  powers  vested..  397,  7438 

terms  of  office 397,  7438 

election 397,  7438 

meetings 397,  7440 

quorum 397,  7440 

Officers 397,  7439 

duties  prescribed  how. . .  397,  7439 

Real  estate  tenure 397,  7441 

Investments  authorized.. ..  397,  7441 

Office,  principal 398,  7444 

Policy,  out  of  state.. .  :. . . .  398,  7444 

form  of 398,  7445 

loss  under  adjustment. . .  398,  7445 

suit  or  limitation  of 398,  7445 

Report  to  auditor.   398,  7446 

publication.  . . 398,  7446 

fee 398»  744& 

Stockholders*  liability 398,  7448 

Organized  insurers  may  or- 
ganize  398,  7447 

Foreign  companies 398,  7447 

Plate  Glass  insurance 399,  7451 

Transact  business,  when . .  399,  745J 

limitation  on 399,  7451 

License  not  issue,  when...  399,  7451 
Unlawful  underwriting..  399,  7453 

Revocation  of  license 400,  7454 

reinstatement 400,  7454 

Inspection  of  books  etc  . . .  400,  7455 
refusal  to  submit  to  ....  400,  7455 

auditor's  fee. 400,  7456 

Annotations. 

Mutual;  membership  4 4<>7>  375* 

Of  other  states ,  407,  3765 

Duty    of    agents    to    retain 

money 407,  3768 

Conditions  forbidden 407,  3770 

Laws  of  other  states 407,  3773 

Service  of  process    408,  3781b 

Interest 

Annotations. 

On  judgments 649,  5199 

On  writings  and  accounts.. . .  649,  5200 

Contracts  affected 649,  5204 

Repeal;  saving  clause 649,  5205 

Interstate    Fair  Asso- 
ciation 

Incorporation  authorized. . . .  365,  7341 

Articles  of  association 365,  7341 

recording  of. 365,  7342 


Interstate    Fair  Asso- 
ciation—  CON.  Page.  Sec 

Corporate  body,  when. 3^5f  7343 

powers 365.  7343 

power  to  borrow  money.. . .  367,  7351 

Officers  and  agents 366,  7345 

Rules  and  regulations.. .....  366,  7345 

Records 366,  7345 

Capital  stock 366,  7347 

Property,  acquisition  of 366,  7346 

County  allowance,  when. . . .  367,  7352 

Shares  in  property 366,  7344 

transfer  etc 366,  7344 

Lands,  sale  of 367,  7350 

Premiums 366,  7348 

award  of 366,  734^-9 

report  of;  publication 366,  7349 

Jeopardy 

Annotation* 
Twice  in,  forbidden •  •        3,     59 

Judge 

City,  see. 

Supreme  court,  salary 571,  7898 

Superior  court,  salary 571,  7900 

Criminal  court,  salary 571*  7901 

Circuit  court,  salary. 571,  7899 

Annotation. 

Special. 7»  101 

Judicial  Circuits 

Circuit  Court,  see. 

Judicial  Powers 

Annotation. 
Powers 7»    161 

Jury  Trial 

Struck  jury,  drawing 13,6561 

summoning 14,  6561 

empanelling 14.  656* 

Annotations. 

Jury  trial  inviolate 3>  65 

Struck  jury 41,  5*5 

manner  of 4r#  533 

Special  instruction  before  ar- 
gument   4it  534 

Exception  to  instructions...  41,  535 

Brief  notes  by  judge 42,  537 

Jury,  when  discharged ......  42,  542 

Verdict,  special 1  * . .  42,  545 

controls  general 44>  548 

money 45t  54* 

Justice  of  the  Peace 

Election  certificate 564,  7880 

Vacancy  in   town    incorpo- 
rated   708,  8331 

appointment 708,  8331 

commission 708,  8331 

terra  of  office 7o8»  8331 

Issues  of  fact,-  trial  oU . .  *  • » .  104,  6718 
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Jury,  number  of 104,  6718 

summoning 104,6718 

Default,  setting  aside. ..... .  104,  6720 

limit  on  right  to  set  aside..  104,  6720 
Annotations. 
Jurisdiction  limited 108,  1431 

amount  of 108,  1433 

of  person 108,  1441 

Suits,  how  instituted 108,  1450 

Complaint 108,  1461 

Judgment  entry 108,  1489 

satisfaction  of 108,  1497 

Appeal  bond 109,  1500 

Costs 109,  1505 

Claim  to  property ;  verified 

complaint 109,  1529 

Replevin  ;  complaint 109,  1547 

procedure  on  return  •*  not 
found"   109,  1549 

trial;  judgment 109,  1550 

Kankakee  River 

Lands  of  the  State,  see. 

Limestone  ledge  removal  . . .  663,  8201 

Laborers 

Manufacturing   and   Min- 
ing Company,  see. 

Contracts  of  waiver  of  dues  650,  8147 
of  specific  purchases 650,  8148 

Purchase;  coercion  of,  induce- 
ment to 650,  8149 

attempted  coercion 650,  8150 

Violation  of  statute 651,  8151 

Labor,  hours  regulated 651,  8152 

lawful  day's  work  : 651,  8152 

extra  hours;  extra  pay  ....  651,  8152 
exception 651,  8152 

Statute,  application  of 651,  8153 

violation  of 651,  8154 

evasionof 651,  8154 

Female  employe;  seats  for. .  651,  8156 

occupation  of 651,  8156 

violation  of  act 651,  8157 

Employe    discharged,   pre- 
vention of  employment. .  652,  8159 

action;  penalty 652,  8159 

limitation  on  statute 652,  8159 

blacklisting 652,  8160 

action;  recovery 652,  8160 

discharge,  cause  of;  state- 
ment  652,  8161 

Landlord  and  Tenant 

Annotations. 

Tenancy  from  year  to  year, . .  654,  5208 

Notice  to  quit  unnecessary. .  654,  5213 

Suit  for  possession  on  hold- 
ing over 654,  5225 

appeal, damages 654,  5234 

damages 654,  5236 

Forcible  entry  and  detainer. .  654,  5237 

112 


Lands  of  the  State. 
Lands  of  the  State         p*e,  see. 

Land    records,    copying  of 

U.  S 655,  8162 

certification;  evidence 655,  8162 

General  land  office  letters. . . .  655,  8163 
indexing 655,  8163 

Land    selections,    road    and 
canal 656,  8164 

Recording  of;  books 656,  8165 

clerks;  compensation 656,  8166 

Copies,  distribution  to  coun- 
ties  656,  8167 

State  land  sales. 

Maps  of  lands,  preparation  of  656,  8169 

Swamps,    saline,     university 
lands,  sale 657,  8169 

Lands  not  built  on;  except..  658,  8179 

College  lands,  forfeited  under 
mortgage 658,  8178 

Appraisal 657,  8170 

Registration 657,  8171 

Sale,  offer  for 657,  8172 

notice  of 657,  8172 

terms  of 657,  8172 

purchase  money,   payment 

of 657,  8174 

conveyance,  when 657,  8174 

contract  of,  forfeiture  when  657,  8173 

Renting  of  lands 658,  8175 

Proceeds,  disposal  of 658,  8177 

659,  8182 

Possession  of  lands,  unlawful  658,  8176 

Indianapolis  lot,  sale  of. . . .  659,  8184 

appraisement 659,  8185 

terms  of  sale 659,  8185 

notice  of  sale 659,  8186 

minimum  price... 659,  8186 

payment  of  price 659,  8187 

conveyance 659,  8187 

Beaver   lake   lands,   titles 
confirmed 660,  8189 

Sale  of  unsold  lands 660,  8190 

conditions  of  sale    660,  8 191 

State  auditor's  duty 661,  8192 

Lands  unsold,  in  state 662,  8193 

Fees 662,  8194-5 

Tipton  county;  deed  of  one- 
quarter  section 662,  8197 

Rush  county,  sale  of  land  in  663,  8199 

Kankakee  river  lands 663,  8201 

Limestone  ledge  at  Momence, 
removal 663,  8201 

Trust  deed  of  lands,  accept- 
ance of 664,  8201 

Commissioners  for    removal 

created 664,  8202 

appointment 664,  8202 

powers  and  duties 664,  8202 

666,  8207 

Civil  engineer,  appointment.  665,  8203 

oath;  bond 665,  8204 

estimates;  false  statements.  666,  8204 
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Lands  of  the  State  — 

CONTINUED.  Page.    Sec. 

Civil  engineer,  compensation  666,  8204 
Contracts 665,  8203 

payments  on 666,  8203 

Appropriation 666,  8204 

Highway,  grant  of  way 667,  8209 

location,  width 667,  8210 

Public     grounds,      railway 

right  of  way 667,  8212 

restriction  as  to  use 667,  8212 

Levee  and  Dike  Cor- 
porations 

City.  see. 

Incorporation  authorized ....  409,  7477 

Articles  of  association 409,  7481 

recording  of 409,  7481 

Corporate  body,  when 410,  7481 

powers 416,  7503 

Membership 410,  7481 

personal  liability 416,  7502 

Directors,  notice  to  elect ....  409,  7478 

election 409,  7479 

term  of  office 410,  7484 

record  of  proceedings 410,  7482 

where  preserved 410,  7482 

quorum 410,  7482 

meetings 410,  7482 

powers 410,  7487 

412,  7494 

money  payments 410,  7485 

bond  required  of,  when. ...  415,  7499 

Clerk,  appointment 410,  7483 

term  of  office 410,  7484 

Treasurer,  appointment 410,  7483 

bond 410,  7483 

term  of  office 410,  7484 

Engineer,  appointment 410,  7487 

power  of  entry  to  survey. . .  410,  7487 

Oaths,  official 410,  7483 

Cost  estimate 4*<>i  74^8 

surveys 4i°»  74^8 

record  entries 410,  7488 

Appraisement,  procedure  to 

make 4".  74^9 

appraisers*  appointment  ..  411,  7489 

notice  of. 4",  749° 

meeting  for 4U#  7491 

basis  of 4",  7491 

description  of  lands 412,  7491 

return  of. ,....  412,  7491 

Assessments,  notice  to  equal- 
ize     ...  412,  7492 

meeting  to  equalize 412,  7493 

equalizing  between  coun- 
ties....  412,  7494 

final  report,  return  of. 412.  7495 

.  recording  of ....  4*3t  7495 

lien  of. 4*3,  7495 

omitted      lands,      supple- 
mental  4*3»  749^ 


Levee  and   Dike  Cor- 
porations—  CON.        Page.  Sec 
Assessments,     appeal     from 

final  report 413,  7497 

how  perfected 413,  7497 

questions  raised  by 414,  7497 

trial,  mode  of 414,  7497 

finding,  contents  of..  . . .  414,  7497 

lien  not  affected  by 414,  7497 

costs,  payment  of 414,  7497 

collection  of 414,  7499 

instalment  payments 414,  7499 

non  payment,  entry  on  tax 

duplicate 414,  7499 

foreclosure  of  lien  of 415,  7500 

action,  limitation  on....  416,  7505 
Material,  condemnation  of. . .  416,  7501 

Contracts,  how  let 414,  7498 

Bonds,  no  issue  of 416,  7504 

Licenses 

Liquor,application  for,  appeal  678,  8233 

remonstrant's  appeal 678,  8233 

fee  for,  in  cities 678,  8236 

Medicine,    surgery   etc.,   re- 
quired for.! 683,  8237 

circuit  court  clerk  issue . . .  683,  8237 

application  for 683,  8237 

fee  for 683,  8237 

form  of 683,  8238 

Pawnbrokers;  city  power  as 

to 245,  7019 

fee  for 245,  7019 

Stock  breeders,  for  lien 669,  8213 

fee 669,  8213 

exposure  of , 669,  8214 

Annotations. 
For  what  and  amount  to  pay.  668,  5269 
Medicine    etc    license     re- 
quired   685,  5352a 

improper  issue 685,  5352c 

unlicensed  practice 685,  53526! 

Pawnbroker,    by-laws,    pen- 
alty  350,  3155 

Liens 

Mechanic's  Hen  declared  ...  670,  8219 

extent  of 671,  8220 

leasehold  or  incumbrance, 

non  impairment  by 671,  8220 

procedure  to  acquire 671,  8221 

enforcement 671,  8222 

Railroad  contractor's  lien....  672,  8224 

Statute  of  repeal 673,  8227 

Stock    breeders,    lien    de- 
clared  669,  8213 

statement,  record  of 669,  8213 

license  issue 669,  8213 

fee ...  669,  8213 

exposure  of ...  669,  8214 

pedigree,  posting  of 669,  8214 

false,  penalty. 669,  8214 
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LienS  —  CONTINUED.  Page.    Sec 

Stock  breeders,  lien  on  get, 

extent  of 669,  8215 

enforcement  of. 669,  8215 

670,  8217 

notice  of 669,  8216 

recording  fee 670,  8217 

sale  of  dam  or  get 670,'  8218 

Vendors,  release  on  record.  673,  8230 

release  by  certificate 673,  8231 

Annotations. 

Attorney's,  how  made 674,  5276 

City  against  watercraft 674,  5280 

Stock  feeding 674,  5292 

Mechanic'sand  material  man's.  674,  5293 

677.  £219 

extent  of 674,  5294 

proceeding  to  acquire 675.  5295 

notice;  record 675,  5295 

to  owner 675,  5297 

enforcement 675,  5298 

parties,  judgment 675,  5299 

release  of  property  by  bond.  676,  5303 

Railroad  contractor 676,  5303a 

on  railroad,  how  acquired.  676,  5303b 
Tradesman's,  when  and  how 

enforced 676,  5304 

notice  of  sale 676,  5305 

Lieutenant  Governor 

Salary 570,  7886 

Life    Insurance    Com- 
pany (Assessment) 

Statute ;  title  amended 395,  7429 

Interstate  obligations 395,  7430 

Annual  report  to  stateauditor.  395,  7432 

Interrogatories  by  auditor  , .  395,  7432 

publication , 396,  7432 

lee 396.  7432 

Auditor's  examination,  when.  396,  7432 

Limestone  Ledge 

At  Momence  ;  removal 663,  8201 

Liquors 

License,  application  for  ;  ap- 
peal   678,  8233 

remonstrant's  appeal 678,  8233 

approval  of  bond 678,  8233 

License  fee  in  cities. ,  678,  8236 

Annotations. 
License  ;  application  for,  re- 
monstrance     679,  5314 

one  year  the  limit 679,  5319 

selling  without 680,  5320 

by  cities  and  towns 680,  8236 

Liability  on  bond 680,  5323 

Sale  to  drunken  man 148,  2092 

to  habitual  drunkard 148,  2093 

to  minor 149,  2094 

on  Sunday  etc 150,  2098 

by  druggist 150,  2099 


Liquors  —  continued.      Pige.  s«c. 

Keeping     disorderly    liquor 
shop 149,  2097 

Live   Stock   Insurance 
Company 

Incorporation  authorized... .  396,  7430 

Articles  of  association 396,  7435 

filing  of;  fee 396,  7435 

Capital  stock 396,  7436 

deferred  payments 396,  7437 

Stockholder's  liability 398,  7448 

Certificate  of  incorporation . .  397,  7442 

fees  for 397,  7443 

Directory,  powers  vested  in.  397,  7438 

terms  of  office 397,  7438 

election 397,  7438 

meetings 397,  7440 

quorum 397,  7440 

Officers 397,  7439 

duties,  how  prescribed. . . .  397,  7439 

Real  estate  tenure 397,  7441 

Investments  authorised. ....  397,  7441 

Office,  principal 398,  7443 

Policy,  out  of  state 398.  7444 

form  of 398,  7445 

loss  under,  adjustment. . . .  398,  7445 

suit  on,  limitation  of 398,-  7445 

Report  to  auditor 398,  7446 

publication 398,  7446 

fee 398,  7446 

Organized  insurers  may  or- 
ganize   398,  7449 

Foreign  companies....  ....  398,  7447 

Lodges  and  Societies 

Uniform  or  emblem,  wrong- 
ful use 138,  6797 

417.  7507 

misdemeanor 138,  6797 

417,  75o8 

Manufacturing  and  Min- 
ing Companies 

Health  Resorts;  Chemical 

and  Medical  Cos.,  see. 
Natural  Gas  etc.  Company, 

see. 
Capital  stock  personalty  ....  420,  7515 
user,  restriction  on  .   . .     .  420,  7515 
Capital  stock,  unit  voting  of.  418,  7509 
gas,  light  and  water  com- 

panies 418,  7509 

irrevocable  power,  when  . .  419,  7509 

prior  acts  legalized 419,  7510 

Capital  stock  increase 419,  7512 

7514 
Existence,   renewal    of  cor- 
porate   419*  7514 

Employe;  bi-  weekly  payments 

to 420,  7517 

failure    to    pay    in    lawful 
money 420,  7518 
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Employe;  corporation  stores, 

dealings  with 420,  7519 

wrongful  charges  by...,  421,  7521 

penalties 421,  7520 

liens  of,  not  affected 421,  7522 

Annotations. 

Incorporation,  how 434,  3851 

Stockholder's  liability 434,  3869 

Marriage 

Annotation. 
Who  may  marry 681,  5324 

Master  and  Apprentice 

Annotation. 
Assent  of  judge 682,  5337 

Mechanic's  Lien 

Declared 670,  8219 

Extent  of 671,  8220 

Non    impairment  by  incum- 
brance   671,  8220 

Acquirement,  procedure  ....  671,  8221 

Enforcement 671,  8222 

Railroad  contractor 672,  8224 

Statute  of  repeals 673,  8227 

Annotations. 

Mechanic's  lien 674 ,  5293 

677,  8219 

Extent  of 674,  5294 

Proceeding  to  acquire 674,  5295 

Notice,  record 675,  5295 

to  owner 675,  5297 

Enforcement 675,  5298 

Parties;  judgment 675,  5299 

Release  of  property  by  bond.  676,  5303 

Railroad  contractors 676,  5303a 

how  acquired 676,  5305 

Medicine,  Surgery  and 
Obstetrics 

License  required 683,  8237 

Circuit  court  clerk  issue  . . .  683,  8237 

Application  for. 683,  8237 

License  fee 683,  8237 

form  of 683,  8238 

Annotations. 
License  to  practice  required.  685,  5352a 

improper  issue 685,  5352c 

Unlicensed  practice. 685,  5352d 

Militia 

Sedentary,  comprised  of. ... .  686,  8239 

Active,  how  constituted 686,  8240 

limit  on  organization 686,  8240 

exception 686,  8240 

•  jury  duty,  exemption  from.  686,  8240 

Military  fund 686,  8241 

disbursement  of 686,  8241 

organization  and  discipline.  687,  8242 


Militia  —  CONTINUED.  Page.    Sec 

Military  fund — appropriation 

to.... 687,  8243 

Style  of,  "  Ind.  Legion" 687,  8244 

Enlistments  in 687,  8244 

oath 687,  8244 

term  of 693*  S269 

Company,  constituted  how. .  687,  8245 
Battalion,  how  composed —  688,  8245 
Field  officers,  appointment  of.  688,  8246 

term  of  command 688,  8246 

Officers  of  grade,  ranking. . .  693,  8267 

Regimental  staff 688,  8247 

Non  commissioned  staff. ....  688,  8248 
Volunteer  companies,  forma- 
tion..-  688,  8249 

constitution  and  by-laws. .  690,  8260 

officers'  election 688,  8249 

removal 690,  8258 

Elections,  where  held 689,  8253 

muster  into  service 688,  8249 

Arms  and  equipments,  distri- 
bution . .    688,  8250 

indemnity  bonds..  689,  8251 

failure  to  return 689,  8252 

Officers;  oath  of 689,  8254 

Musicians  ;  band 689,  8255 

Uniform  prescribed 690,  8256 

Pav 690,  8257 

Subsistence 690,  8257 

Instruction,  system  of. 690,  8258 

textbooks 693,  S268 

Parades 690.  8259 

Company  drill 690,  8259 

fines,  disposal  of. 690,  8261 

Regimental  fund 691,  8262 

fines  etc 691,  8262 

disbursement  of 691,  8262 

Courts  martial 691,  8263 

fines  by :  payment  of 692,  8264 

collection  of 692,  8265 

payment  over 692,  8266 

Report  to  governor 693,  827a 

Mines 

Mine  inspector,  abolished. . .  694,  8273 

Inspector  of  mines,  created..  694,  8274 

qualifications  for  office. .. .  694,  8274 

695,  8276 

examination  as  to 694,  8274 

appointment 694,  8274 

bond;  oath 695,  8276 

duties;  report 695,  8277 

salary;  expenses 695,  8278 

assistant,  appointment. . . .  694,  8275 

oath 695,  8275 

removal 695,  8275 

salary;  expenses 695,  8278 

Miners 696,  8281-8330 

Prohibited  employment  in.  703,  8322 

Coal,  scales  at  mines 696,  8281 

699,  8303 
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Mines  —  CONTINUED.            Page.  Sec. 
Miners — Weigh  man,  duties 

of 696,  8282 

699,  8304 

selection  of. 696,  8283 

check 696,  8282 

699.  8304 
penalty 696,  8284 

700,  8306 
Screening,  weigh  before.. .  700,  8307 
Screens,  size  etc..  penalty. .  696,  8286 

700,  8309 

Timber  supply;  props  etc. .  696,  8287 

700,  8308 

Lamps,  lighted,  when 697,  8288 

700,  8310 

Cage,  covering  of.   697,  8289 

700,  831 1 

Speaking  tubes 703,  8323 

Signal  bell  and  signals. . . .  697,  8290 

700,  8312 

Signal  card,  posting  of . .  • .  697,  8291 

700,  8313 
**  Mine  boss,"  employ'nt  of.  702,  8321 

examinations  by 697,  8292 

duties  of. 698,  8299 

701,  8314 
Ventilation  of  mines 698,  8296 

701.  8318 
air,  separate  currents....  698,  8298 

702.  8319 
mine  closure,  when 702,  8319 

Air  ways,  door  ways 702,  8320 

Fire  damp,  search  for 698,  8297 

Injury;  right  of  action. . . .  697,  8293 

701,  8315 

Accident,  report  of. 697,  8294 

701,  8316 

failure  to  report 698,  8295 

701,  8317 

Neglects  under  statute ....  699,  8301 

Statute,  application  of . . . .  699,  8300 

703.  8324 
Annotations. 

Liens,  how  acquired;  wages.  704,  5471 

Mine  inspector,  appointment.  704,  8274 

Minor 

Acts  as  dep.  officials  legalized  710,  8537 

Rights  reserved 711,  8538 

Monument 

Soldiers  and  Sailors,  see. 

Mortgage 

Chattels;  removing,  conceal- 
ing etc 127,6748 

Mutual  Fire  Insurance 
Company 

Organization  complete,  when  304,  7425 

requirements  for 394,  7425 

policies  issuable 394,  7425 


Mutual  Fire  Insurance 

Company — con.        p«ge.  sec. 

Statute  limited 394,  7425 

Loss;  actuary  administer  oath  394,  7427 

Annotation. 

Membership 407,  3751 

Name 

Change  of  corporate 14,  6563 

Natural  Gas 

Service;  change  of 431,  7569 

Appliances,  interference  with  431,  7570 

Mixers,  unlawful  retention..  432,  7571 

Escaping  gas,  unlawful  firing  432,  7572 

Penalty 432,  7573 

Use,  flambeau  lights 432,  7574 

on    highways;    times    pre- 
scribed   \ 432,  7575 

penalty 432,  7576 

Transportation,   density  of 

Pipe 430,  7565 

pressure  natural  only 430,  7565 

natural  flow,  increase  of. . .  430,  7566 

penalty 431,  7567 

exception;  shooting  well. .  431,  7567 

Piping  out  of  state  unlawful..  429,  7561 

exception 430,  7561 

Wells,  casing  and  packing  of  430,  7562 

waste,  leakage,  escape  from  430,  7562 

Penalty 430,  7563 

Inspector  of 646,  8140 

qualifications  of 646,  8140 

Appointment 646,  8140 

Vacancy 646,  8140 

Deputies 646,  8140 

Salary.* 57L  79*5 

Annotation. 

Unlawful  piping  out  of  state.  434,  7561 

Natural  Gas,  Petroleum 
etc.  Companies 

Definition, "  raining  " 423,  7537 

Incorporations  legalized 423,  7538 

Capital    stock    subscriptions 

validated 424,  7539 

limit  of 424,  7540 

Action  pending,  not  affected.  424,  7540 
Incorporation  authorized ....  424,  7342 

Articles  of  association 424,  7542 

recording  of 424.  7542 

Body  corporate,  when 424,  7543 

Corporate  existence,  limit.. . .  425,  7550 

Capital  stock  fixed 425,  7546 

increase  of. 425,  7546 

personalty;  transfer  of.. . . .  425,  7547 

payment  for 425,  7548 

paid  in,  certificate  of 425,  7549 

recording  of 425,  7649 

holder  sliability 426,  7552 

Bylaws 426,  7551 

Records 426,  7551 
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Directors,  number  of 424,  7544 

election 424,  7544 

quorum 424,7544 

Secretary,  election 425,  7545 

Treasurer,  election 425,  7545 

bond 425,  7545 

Election,  proxy  voting 425,  7545 

Powers,  seal 425,  7550 

property,  acquisition  etc..  425,  7550 
survey  for  pipe  etc.  route..  426,  7554 

lands  by  grant  etc 426,  7554 

easements  and  use 426,  7554 

trenches  etc.,  laying. ......  427,  7554 

digging 427,  7554 

changing 427,  7554 

pipe  laying 427,  7554 

eminent  domain,    exercise 

of  power 427,  7555 

damages,  payment  on  ad- 
verse claims 428,  7557 

nonappearance  of  owner.  429,  7558 
title  defective,  procedure..  429,  7559 
Annotation. 
Easements,  acquisition  of...  434,  7555 

Natural  Gas  Supervisor 

Office  established 726,  8410 

Qualifications  for  office 726,  8416 

Appointment 726,  8416 

Term  of  office 726,  8416 

Bond  ;  oath. 726,  8416 

Removal 726,  8416 

Vacancy  . . 726,  8416 

Salary 726,  8416 

Duties 726,8416 

reports 727,  8416 

inspections 727,  8417 

Notary  Public 

Disqualification  to  act 738,  8463 

for  office 738,  8463 

Acts  of  de  facto,  legalized . .  738,  8464 

8466 

Annotation.  8468 

Seal  requisite. 746,  5963 


Notes  and  Bills 

Holidays,   as   to  commercial 

paper  

Annotations. 

All  written  promises  negotia- 
ble by  indorsement 

Defenses 

Sale  of  liquor  on 

by  druggist 

Sabbath  breaking 

Offices  and  Officers 

Bond  ;  several  given  ;  action 

on  joint. . . 708,  8330 

liability  determined  as  fact.  708,  8330 


705,  8327 


707,  5501 

707,  5503 

150,  2098 

150,  2099 

145,  2000 


Offices  and  Officers — 

CONTINUED.  page.    Sec. 

Justice  of  peace,  vacancy, 

in  town 708,  8331 

appointment 708,  8331 

commission 708,  8331 

term  of  office  708,  8331 

Deputies. 
Minors'  acts  as,  legalized..  710,  8337 
Pending    litigation    unaf- 
fected   711,  833B 

Peace  officers,  who  ineli- 
gible  709,  8333 

non  residents,  importation 

of,  as 709,  8334 

Police  powers,  wrongful  ex- 
ercise of 709,  8335 

Penalty 709,  8336 

Generally. 
State  institutions,  unlawful 

sales  etc 739,  8473 

conversion  of  property. .  739,  8474 

felony 739,  8474 

Annotations. 
Lucrative,  effect  of  holding. .      4,      90 

Vacancy,  governor  fill 6,     144 

Appointments  to 9,    223 

Duration  of 9,    224 

Holding  over 9,    225 

County  officers*  bonds,    ap- 
proval   740,  5636 

New  bond,  obtaining. .    740,  5538 

application  of  surety  for  re- 
lease    740,  5538 

5545 
Advertising 748,  601 1 

Orphans'  Homes 

Definition  '*  orphan  " 379,  7381 

Corporate  body,  when 378,  7375 

Visitorial  control 379,  7380 

Records  secret,  when 378,  7377 

Custody  and  control  of  child.  378,  7376 
renunciation  by  parent... .  380,  7383 

effect  of 380,  7384 

removal  from  or  return  to 

parent 375.  7379 

county  surrender  poor  to, 

when 377,  7372 

age  for  ;  effect 377,  737* 

custody  after  age  of  14. .  377,  7373 
non   liability  for  child's 

labor 378,  7374 

apprenticeship 378,  7377 

380,  7385 

Adoption 380,   7385 

Outdoor  maintenance 378,  7376 

379.  7383 

contract  for 378,  7377 

379.  7383 

breach  of  contract 379,  7383 

non  transfer  of  child 370,  7378 
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Outdoor  maintenance  —  non 

liability  to  parents 379,  7378 

release  from  undertaking. .  379,  7378 
County     provide     building, 

wh«* 375.  7367 

376,  7369 

cost,  limit  of 375,  7367 

repair  and  maintenance.. ..  375,  7367 

purchase  land  and  build..  376,  7369 

two  or  more  counties  unite.  376,  7369 

prior  acts  legalized 377,  7370 

Partition  of  Lands 

Lands  indivisible 15,  6565 

Sale,  commissioner's  deed. . .  15,6566 

Patent  Rights 

Annotations. 

Pre-requisite  to  selling 749,  6054 

Words  required  in  obligation 

for 749,  6055 

Pawnbroker 

City  license  and  regulate. .  • .  245,  7019 

license  fee 245,  7019 

Annotation. 

By-laws ;  penalties 350,  3155 

Penitentiaries 

Death  Penalty  ;  see. 

Directors,  election....  ...  752,  8479 

Terms  of  office 752,  8479-^0 

Vacancy 752,  8479 

North  and  South. 

Warden's  salary 752,  8483 

Deputy  warden's  salary. . .  752,  8483 

perquisites  etc. — none  . .  752,  8483 
South. 

Lands,  acquisition 753,  8485 

Sewer,    right  of  way  for ; 

authorized 753,  8485 

.Purchase  authorized 753,  8486 

payment  of  price 755,  8489 

Condemnation,  when 753,  8487 

procedure  for 753,  8487 

appeal 754,  8487 

damages,  payment  or  ten- 
der   754,  8487 

costs,  payment  of 754,  8488 

Annotations. 

Purchases  for 756,  6140 

Good  behavior  time 756,  6143a 

Pimp 

Offense  denned 130,  6759 

Penalty 130,  6759 

Plate  Glass  Insurance 

Company  act,  when 309,  7451 

limitation  on 399,  7451 

License  not  issue,  when 399,  7451 


POOr  Page.    Sec. 

Annotations. 

Duties  of  overseers 750,  6071 

Asylums  for 750,  6090 

Poor  children  bound  out... .  750,  609a 

Presbyteries 

Church,  corporation,  see. 

Prisons 

County  jail 751*8475 

Reform  school  for  girls  and 

women's  prison 755,  8491 

State  prisons 752,  8479 

Annotations. 

County  jail 756,  6115 

Reform  school  for  boys 756,  6203 

State  prison 756,  6140 

Privileges 

Annotation. 
Equal 3,      68 

Probate  Commissioners 

Office  created 183,  6834 

Appointment,  when 183,  6834 

Removal 183,  6836 

Services      dispensed      with, 

when   184,  6839 

Term  of  office 183,  6835 

Oath 183,  6835 

Compensation 183,  6835 

perquisites — none 183,  6835 

Powers 183,  6836 

184,  6836 

Duties 183,  6837 

184,  6839 
Protection  of  trusts,  rules  as 

to 184,  683S 

Prosecuting  Attorney 

Salary 571,  7902 

Annotations. 

Bond 744,  5862 

Duties 745,  5864 

Fees  and  salary 745,  5866 

Protestant     Episcopal 
Church 

Church,  corporation,  see. 

Public  Buildings 

Custodian  of  Public  Build- 
ings, see. 

Outswinging  doors 137,  6793 

Penalty 137,  6793 

Purdue  University 

Trustees ;  president  choice  of.  524,  7766 

secretary  elect 524,  7766 

treasurer  elect 524,  7766 

bond  of 524,  7766 

compensations,  fix 524,  7766 
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Donations  to,  acceptance  of..  525,  7771 
special  schools  established 

on 525.  7771 

limitation  on  acceptance  . .   525,  7771 

approval  necessary 525,  7771 

County  institutes,  holding  of.  524,  7768 

purpose  of 524>  77&8 

held,  where 524,  77&9 

appropriation  for 525,  7770 

Agricultural  experiment  sta- 
tion   525,  7773 

congressional  grant  to  ... .  525,  7773 

Railroad  Company 
Eminent  Domain  ;   exercise 

of  power 435>  7578 

actions  pending  ;  rights  re- 
served   435»  7579 

Equipment    contracts  ;    sale 

title  in  vendor 597>  8032 

lease,   rent   apply  on  pur- 
chase  597,  8033 

acknowledgment ;  record . .  597,  8034 

form  of 598*  8036 

contracts  validated 597  #  8035 

Contractor's  lien 672,  8224 

Township  aid,  petition  for. .  440,  7586 
county  commissioners' find- 
ing    44i,  7586 

aid,  grant  of,  when 44*>  7586 

limit  of 441.  7586 

Branch  lines,  authorized. . .  440,  7584 

consent  required 44<>»  7584 

length,  limit  of. 44°i  7584 

Right  op  WAY,noxiousweeds 

etc.,  destruction  of 441 1  7588 

violation  of  act 441*  7589 

recovery  on 441*  7589 

process,  service  of 44*  >  7589 

Highway  crossings, flagmen  at  441,  759° 

hours  of  duty 442,  7591 

non  compliance  with  act..  442,  7592 

Trains,  notice  of  detention . .  436,  7582 

notice,  how  given 43°»  7582 

violation  of  act 43°,  7583 

recovery  of  penalty 436»  7583 

disposal  of. 43°.  7583 

Waiting  rooms  etc.  required.  435»  758o 

separate  for  sexes 435»  758o 

times  of  access  to 435.  758o 

penalty 43°,  758i 

Annotations. 

Powers,  generally 437»  39°3 

Crossing  railroad  track 438,  39°4 

Eminent  domain,  procedure..  438,  3907 
Judicial  sale,  stockholder's  re- 
lease   439>  3947 

Highway  crossings, signals  at.  443»  4020 

Fences  required 444»  4°98a 

445,  4098b 


Railroad    Company  — 
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Gates  and  bars  at  crossings..  445,  4098c 
Animals  killed  or  injured...  443,  3998c 

4025 
Non  liability  if  road  fenced. .  444»  4©3i 

Contractor's  lien 676,  5303a 

how  acquired 676,  53°3b 

Justice's  judgment,  collection 

on 443.  4030 

Real  Estate 

Conveyance  of  Land,  see. 

Action  affecting,  notice  of. . .  12,  6556 

Lis  pendens  record 12,  6556 

Partition  of,  land  indivisible.  15,  6565 

sale;  commissioner's  deed.  15,  6566 

Lands  devised,  record  of. . . .  153,  6798 

descended,  record 153,  6800 

Title  quieted,  record  153,  6799 

Realty  of  decedent,  notice  of 

proceeding  to  sell I55i  6805 

Vendor's,    lien,    release    on 

record 673,  8230 

release  by  certificate 673,  8231 

Annotations. 
Sale  of  decedents',  for  debtr 

petition I59t  2338 

notice  of  petition 159,  2343 

waiver  of. i59»  2341 

creditor  may  require  peti- 
tion   160,  2342 

hearing;  orders 160,  2346 

Sales  under  will 160,  2359 

2360 

Reform  School  for  Boys 

Annotations. 

Reform  school  for  boys...  ..  756,  6203 
Viciousness;  complaint' 756,  6217 

Reform  School  for  Girls 
and  Women's 
Prison 

Name,  change  of 755.  8491 

Commitments  to;  girls'  ages.  755,  8492 

Detentionage 755,  8493 

Discharge,  when 755»  8493 

Release  on  parol 755,  8493 

Insane  prisoners 755,  8494 

Appropriation 755»  8495 

Reporter  of  Supreme 
Court 

Duties  and  compensation  etc.  718,  8378 

[Act  unconstitutional] 

Office  etc.  furnished 721,  8393 

Assistant 721,  8393 

Copyright  — none 721,  8393 

Salaries.. 721,  8393 

Duty  as  to  opinions 720,  8391 

publish,  when 720,  8391 

manner  of 720,  8391 
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Volume,  contents 720,  8392 

title  of 721,  8392 

as  evidence 722,  8403 

publication,  style  of. 721,  8394 

binding 721,  8394 

Contract,  to  print 721,  8395 

Edition,  size  of 721,  8396 

issued,  when 721*  8396 

republication,  when 722,  8400 

distribution 721,  8397 

sale  of  copies 721*  8398 

limitations  on 722,  8398 

affidavit  required,  when..  722,  8399 

accounting  for 722,  8401 

Incumbent    in  esse,   not  af- 
fected   722,  8401 

Riotous  Conspiracy 

Defined 137,  679* 

Punishment 137.  6791 

Roads 

Highways,  see. 

Savings  Bank 

Trustees;   payment  of,  as 

agents 209,  6913 

auditor  of  state,  consent  of.  209,  6913 

compensation,  limit  of 209,  6913 

School       for      Feeble 
Minded  Youth 

School  established 214,  6936 

Trustees,  constituted  how. . .  215,  6936 

corporate  powers 215,  6936 

style  of 215,  6936 

appointment    215,  6936 

oath  of  office 215,  6936 

terms  of  office 215,  6936 

removal,  power  of 215,  6936 

vacancy 215,6936 

salary 215,  6936 

president 215,  6937 

secretary 215,  6937 

duties    215,  6937 

treasurer 215,  6937 

-bond  of 215,  6937 

meetings 216,  6941 

rules  etc 216,  6941 

reports 216,  6941 

pupils'  discharge 217,  6944 

superintendent,    principal, 

matron,  fix  salaries  of. . .  218,  6947 

Superintendent,  salary  of. . . .  218,  6947 

supplies  purchase 217,  6945 

receive  pupilage  fees 217,  6943 

accounts  keep  and  render..  217,  6945 

1  Principal,  duty  of 215,  6938 

removal,  power  of 215,  6938 

salary 215,  6938 

218,  6947 
113 
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Matron's  salary;  trustees  fix.  218,  6947 

Pupils,  who  admitted 215,  6939 

216,  6942 

218,  6948 

application,  who  make. ...  216,  6942 

county  board  approve. . .  216,  6942 

board's  duty  as  to 216,  6943 

grading  and  division  of . . .  216,  6940 

maintenance  of 217,  6943 

appropriation 217,  6943 

discharge  of 217,  6944 

Schools,  Common 

School  Fund 491,  7680 

Loan  authorized 491,  7680 

bond  sale 49*.  7680 

Bonds,  terms  of. . . .   491,  7680 

faith  of  state  pledged ....  491,  7681 
school  fund  bonds,  can- 
cellation   491,  7682 

proceeds,  surplus  of. . . .  492,  7682 
distribution    to  coun- 
ties  492,  7683 

investment  of. 492,  7683 

county's  liability  for. .  492,  7684 
Loans  of,  interest  charge- 
able  492,  7686 

payment  in  advance  ....  492,  7686 
judgment  on,  interest. . .  492,  7686 
Mortgages   to,  auditor  bid 

in,  when 493>  7689 

appraisement  of  property  493,  7689 

sale  of  property 493.  7689 

Administration. 
Text      book      commission 

created 493.  7691 

purpose  of  board 493,  7691 

duties 493»  7691 

498,  7706 
Text  books,  notice  for  con- 
tracts for 494,  7692 

498,  7706 
bidders  invited 494,  7692 

Contracts;  bids  view  of. . .  495,  7693 

contract  on  bids 495,  7693 

maximum  prices 495,  7693 

499,  7706 
books  uniform 502,  7716 

labels  for 5<>3t  77*8 

packing,  shipment....  502,  7717 
preservation  for  sale..   502,  7717 

state  publish  by.  when. .  495,  7694 
manuscript  procuring.  495,  7694 

state  not  liable  to  con- 
tractors   495,  7695 

payment  from  sales  ....  496,  7695 
Proclamation    of    contract 

made 496,  7696 
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Administration  —  School 

boards  order  books . . .  499,  7707 
supply;  limit  of  order. . .  499,  7707 
county  sup't  scale  down.  499,  7707 

duty  on  receipt 499,  7708 

payment  for 499,  7708 

report  of  sales 500,  7708 

books  lor  poor 500,  7709 

books  paid  for,  account.  500,  7710 
School  officers  duties  as  to 

supplies 496,  7697 

excessive      charge      for 

books 498,  7702 

embezzlement 498,  7703 

sales,  report  of 496,  7698 

500,  7708 
failure  to  report;  liability  497,  7699 

501,  7712 
County       superintendent, 

special  bond 497,  7700 

501,  7713 

report  to  contractor 497,  7701 

501,  7714 
non  accounting;  felony.  502,  7715 

Appropriation 498,  7704 

501,  77" 

Statute,  circulation  of 5<>3t  7719 

construction  of,    limit 

of  intent 503,  7720 

Teachers'  examination 503,  7722 

topics  for 504,  7722 

license,  grades  of,  as  to 

time 5<>4»  7722 

statement  as  to  class  of 

work,  when 504,  7722 

element  of  moral  char- 
acter    504,  7722 

trial  license 504,  7722 

renewable 504,  7722 

for  ci^ht  years,  when..  504,  7722 
exemption  from,  when..  504,  7722 
In  Cities  and  Towns. 

Library  tax,  when 505,  7723 

levy,  limit  of 505.  7723 

Tax  collections,    report 

to  commissioners. ....  506,  7724 

payment  over. 506,  7724 

Treasurer  (co.)  credited  by 

auditor 506,  7725 

Industrial  Training. 
System    of   education    au- 
thorized   506,  7728 

Regulations  as  to 507,  7729 

Tax  levy,  limit 507.  773° 

Kindergartens. 
Establishment  authorized..  507,  7732 

School  ages 507.  7732 

Expense,  payment  of 507,  7732 

restriction  as  to  fund ....  507,  7732 


Schools,      Common  — 

CONTINUED.  Page.    Sec, 

Night  Schools. 

Maintainable,  when 507,  7733 

School  ages 508,  7733 

Pupils  admissible 508,  7734 

Bond  issue,  large  cities 508,  7735 

Revenue  anticipation 508,  7735 

Terms  of. 508,  7735 

Limit  of  amount 508,  7735 

Schools  and  School 
Houses. 
High  schools,  donation  to 

county 508,  7738 

Acceptance  of 509,  7738 

Trustees,  election 509,  7739 

oath  of 509,  7739 

organization 509,  7739 

officers,  appoint 509,  7739 

bonds  of 509,  7739 

compensation 509,  7739 

tax  levy  by 509,  7740 

limit  of 509,  7740 

control   and   improve- 
ment   509,  7740 

admission  of  scholars  509,  7740 
College  and  academy,  dona- 
tion for 510,  7742 

county  donation  to  aid..  510,  7742 

conditions 510,  7742 

special  tax  levy,  when.. .  510,  7742 
Teachers'  Institutes. 

Days  set  for  holding 510,  7744 

Presiding  teacher 510,  7744 

Teacher's  absence  from. . . .  510,  7744 

exception 510,  7744 

Wages    not    diminished, 

when 511,  7744 

Free  Libraries. 
Large  cities,  tax  levy  to 

support 512,  7750 

proceeds,  use  of 512,  7750 

regulations,  enforcement.  512,  7750 
penalties  for  violation .  512,  7750 
Library  building  author- 
ize, where 511,  7746 

Bond  issue  for 511,  7746 

limit  of. 511*,  7746 

disbursementof  proceeds,  511,  7746 
payment  provision  for. . .  512,  7747 

taxlevy 512,  7747 

Annotation*. 

School  fund 7,  183-4 

Principal,   perpetual   fund      7,     184 

186 

Auditor's  bid 514,  4393 

Sale  of  lands  bid  in 514, 4393-4 

Custody  of  fund 513,  4328 

Land  sale,  order  and  con- 
duct  513.  4345 

terms  of  sale 513,  4346 
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School  fund  —  Land    sale, 

forfeiture,  resale. .  •  •  513,  4347 

proceeds,  use  of 513,  4347a 

Loan,  auditor's  duty 513,  4370 

Mortgage  sale,  manner  of . .  514,  4392 
Administration. 

County  superintendent. ...  514,  4424 

special  bond 517,  7700 

Towns  and  cities 515,  4438-9 

4444-5 

General  duties. 516,  4444 

Joint  graded  schools 516,4446 

Text  book  commission. . .     516,  7691 
Schools  and  School 
Houses. 

Site  for  school  house 517,  4517 

General  Provisions. 
Appeals  from  township 
trustee 518,  4537 

Search  and  Seizure 

Annotations 3,       56 

Secretary  of  State 

Salary 570,  7886 

Fees 570,  7888 

Fees  collective  of  corpora'ns.  710,  8340 

Articles  of  incorporation..  710,  8340 

mutual  insurance 710,  8340 

protective  association.  . .  710,  8340 

religious,  benefit  etc.  ..  711,  8340 

building,  loan  and  sav'g.  711,  8340 

amendment  of  articles  ..  711,  8340 

Consolidation  agreement. .  710,  8340 

Capital  stock  increase.  ...  710,  8340 

reduction .* 711,  8340 

Change  of  name 711,  8340 

Corporate  extension  of  pur- 
pose   711,  8340 

Railroad  extension  etc....  711,  8340 

Statute,  acceptance  of. 711,  8340 

Certificates  not  enumerated.  711,  8340 

Fees  to  use  of  state 711,  8341 

collection  in  advance 711,  8341 

571,  7903 

record  of 571,  7903 

payment  in  to  treasury ... .  571,  7903 

Sheriff 

Election,  duties  at 536,  7805 

552,  7858 
deputies  appoint 1 . . . .  536,  7804 

552,  7858 
failure  to  appear 536,  7804 

553,  7858 
compensation  . .   536,  7804 

55«,  7858 

attendance  at  polls 536,  7804 

552,  7858 

duties  at 536,  7804 

552,  7858 
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Salary 579,  7905 

Traveling  expenses 589,  8010 

Fees 587,  8010 

to  county 587,  8010 

Bailiff's  appointment 588,  8010 

House  rent  and  fuel,  when  . .  589,  8010 

SheriffofSupreme 
Court 

Process,  duty  as  to 735,  8450 

mailing  to  county  sheriff...  735,  8450 

money  inclosures 735,  8450 

personal    visit    to    county, 

,  when... 735,  8450 

fee  for  service 735,  8450 

Soldiers  and  Sailors 

Enrolment  by  assessor. . . .     758,  8497 

Recording  of 758,  8497 

Use  of 758,  8497 

Discharge  papers,  wrongful 

withholding  etc 758,  8498 

Delivery  on  demand 758,  8498 

Burial  of,  by  county  when,  759,  8500 

8503 
Township  trustee,  duty  of  759,  8500-1 

Burial  ground 759,  8500 

Headstone 759,  8502 

Expense,  limit  of. 759,  8500 

allowance  of 759,  8503 

Monument. 
County  subscription,  dona- 
tion etc 734,  8447 

subscription   books   pre- 

„     s,erve<i 734.  8447 

Tax  levy  for 760,  8505 

Appropriation 760,  8506 

Expenditure,  limit  on 760,  8506 

Road  labor ;  exempt  from. . .  619,  8077 

Soldiers  and  Sailors  Or- 
phans' Home 

Appropriation 225,  6976 

226,  6978 

payment  of,  how 226,  6979 

buildings,  sewerage  etc. . .  225,  6976 
buildings  and  extensions..  225,  6978 
National   home,   jurisdiction 

ceded 226,  6980 

rights  reserved 226,  6980 

tax  exemption 227,  6981 

Squirrels 

Unlawful  killing  etc 132,  6774 

State  Agricultural  and 
Industrial  Board 

Board  of  agriculture  abol- 
ished     187,  6841 

Agricultural  etc.  b'd  created.  188,  6841 

Property  rights  and  liabilities 
transferred 188,  6842 
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State  Agricultural  and 
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Rooms  in  capitol  trans- 
ferred   191.  6858 

Membership  of  board 188,  6843 

component  parts  of 188,  6843 

Appointment 188,  6843 

Removal,  power  of 190,  6852 

Terms  of  office 188,  6844 

Compensation 190,  6857 

Organization,  when. 188,  6846 

Quorum 188,6845 

President 189,  6846 

duties  and  powers 189,  6847 

Secretary,  election ...  189,  6846 

bond 189,  6846 

duties 189,  6848 

Treasurer,  election..   189,  6846 

bond 189,  6846 

duties 189,6849 

Superintendent,  election  ...  189,  6846 

bond 189,  6846 

duties 189,  6850 

Executive    committee,    elec- 
tion   189,  6851 

powers 190,  6851 

Conferences,  annual 190,  6853 

Meetings,  regular 190,  6857 

Live    stock    sanitary  board ; 

name  members  of. 198,  6887 

Debt ;   creation   of,    prohibi- 
ted   191,  6859 

State  fairs,  powers  as  to. . . .  190,  6856 

Real  estate,  tenure  and  sale.  190,  6855 

evidence  of  conveyance...  189,  6847 
executive    committee    not 

sell 190,6851 

opening  ways  through...  191,.  6863 

Appropriation,  annual 191,  6862 

State  Board  of  Health 

Board  of  Health,  see. 

State  Debt 

Loan    to    carry    on    govern- 
ment   761,  8508 

762,  8514 

temporary 761,  8509 

outstanding  bonded  debt. .  761,  8515 

funding  debt 761,  8516 

Bonds,  3  per  cent 761,  8508 

3i  per  cent 762,  8514 

sale  price 761,  8508 

762,  8514 
binding  effect  of 761,  8510 

763.  8517 
proceeds,  expenditure  of. .  761,  8510 

763,  8518 
Annotations. 
Two  and  a  half  and  five  per 

cents 764,  6248 

Sinking  fund 764,  6250 


State  Geologist  Pige.  sec 

Department  of  geology  and 

natural  resources  created.  723,  8405 

purpose :  723*  8405 

division  thereof. 723#  8405 

Geologist,  election  of 7231  8406 

oath 723.  8406 

office,  location  of. ...  724.  8408 

duties 724.  8408 

expenditures  within  appro- 
priation   723.  8406 

chiefs  of  division  appoint. .  723,  8406 

assistants,  appoint 723.  8406 

removal,  power  of 723*  8406 

salary...! 723.  8406 

570,  7895 

vacancy  in  office 723»  8406 

Mine  inspector  abolished... .  724,  8409 

Inspector  of  mines  created. . .  724,  8409 

assistant 724*  8409 

removal  of. 724»  8409 

bonds,  oath 724,  8409 

qualifications  for  office....  724,  8409 

salaries  and  expenses 724,  8409 

Inspector  of  oils  abolished...  724*  8410 

Inspector  of  mineral  oils  cre- 
ated   724*  8410 

duties 724.  8410 

annual  report 725*  8410 

Inspector  of  natural  gas 725,  841 1 

qualifications  of. 725*  8411 

bond,  oath 725.  8411 

duties 725.  8411 

reports 725.  841 1 

salary 725,  8411 

Report,  annual 725.  8413 

Appropriation* 725t  8412 

Natural  gas  supervisor  estab- 
lished   726,  8416 

qualifications  for  office....  726,  8416 

appointment 726,  8416 

term  of  office 726,  8416 

bond;  oath 726,  8416 

removal 726,  8416 

vacancy 726,  8416 

salary  and  expenses 726,  8416 

duties. 726,  8416 

reports 727*  8416 

inspections 727*  8417 

Annotation. 

Department  established 741,  8405 

State  Institutions 

Unlawful  uses  of  property. . .  789,  8473 

Conversion  of  property 789,  8474 

Felony 789*  8474 

State  Library 

Purchasing  board  created...  716,  8366 

8uorum 7*6,  8366 
uties,    decide    as   to    pur- 
chases   7'6,  8367 
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Duties,  state  laws  etc.  to  su- 
preme court 716,  8369 

legislative    acts    etc.,   dis- 
tribution    717,  8370 

historical  relics,  transfer...  717,  8371 

battle  flags,  transfer  of.. . . .  717,  8375 

appropriation  for  cases. .   718,  8376 

Librarian,  secretary  ex  off...  716,  8366 

assistants 717,  8372 

salaries    717,  8372 

purchase  books,  only  when  716,  8367 

Appropriation  for 716,  8368 

State  Normal  School 

Fund,  how  made  up 519,  7753 

disbursement  of 519,  7753 

State  Prisons 

Death  Penalty,  see. 
Reform  school  for  girls  and 

women's  prison 755,  8491 

Penitentiaries ....  752,  8479 

Annotation!. 

Reform  school  for  boys 756,  6200 

State  prisons 756,  6140 

Stock  Breeder's  Lien 

Declared 669,  8213 

Statement,  record  of. 669,  8213 

License  issue 669,  8213 

fee 669,  8213 

exposure  of 669,  8214 

Pedigree,  posting  of 669,  8214 

false,  penalty 669,  8214 

Lien  on  get,  extent 669,  8215 

enforcement  of 669,  8215 

670,  8217 

notice  of 669,  8216 

recording  fee 670,  8217 

Sale  of  dam  or  get 670,  8218 

Annotation. 

Stock  feeding 674,  5292 

Stock  Fair  Association 

Incorporation  authorized. .« .  368,  7354 

Articles  of  association 368,  7354 

recording 368,  7355 

amendment  of 368,   7355 

Corporate  body,  when 368,  7356 

powers 368,  7356 

Prior  organizations 368,  7356 

Membership 368,  7357 

Officers 368,  7357 

Rules  of  government 368,  7357 

Stock  Yard  Company 

Powers  increased 432,  7577 

sales  on  commission 433,  7577 

property,  acquire  and  hold  433,  7577 
railroads,     lights,     drains 

etc 433,  7577 

user  of  waters. 433,  7577 


StOCk  Yard  CO. — CON.    Page.   Sec. 
Powers  —  eminent    domain, 

exercise  of 433,  7577 

gas,  oil  or  water  supply. . .  433,  7577 

Street    Railway  Com- 
pany 

Track,   construction  of,   on 

streets 446,  7593 

mode  of,  prescribed 446,  7593 

joint  user  . .   446,  7593 

compensation 446,  7593 

limitation  on  statute  ....  447,  7593 
Motive    power;   electricity, 

useof. 447,  7594 

consent  necessary 447,  7594 

terms,  right  to  impose....  447,  7594 

Powers;  borrow  money 447,  7595 

Equipment    contracts  ;     de- 
ferred payments, securing  447,  7596 
lease;    rent  apply  on  pay- 
ment   447.  7597 

acknowledgment,  record..  448,  7598 
Bridge  company  may  own 

etc 385,  7396 

may  acquire  stock  of 385*  7396 

Annotation 

Consent  of  common  council.  449,  4154 

Suffrage 

Annotation 

Voters'  qualifications 4,       84 

567,  7802 

Superintendent  of  Pub- 
lic Instruction 

Salary 570,  7894 

Superior  Court  of  Marion 
County 

State,  jurisdiction  of  claims 

against 103,  6710 

Claims  excepted •. . .   103,  6711 

Statute  of  limitations,  bar  of .  103,  6712 
Procedure  to  institute  suit...  103,  6710 

Summons,  service  of 103,  6710 

Trial  court,  how  constituted .  103,  6710 
Attorney  general,  duty  of. . . .  103,  6713 
Associate  counsel,  when....  104,  6716 

Judgment  bear  interest 103,  6715 

Execution,  non  issue  of 103,  6715 

Appeal,  right  of 103,  6714 

Annotations. 

Judge  pro  tempore 106,  1364 

Actions  against  state 107,  6710 

Supreme  Court 

Annotations. 

Decisions  written 7,     165 

publication  of 7, 165-6 

Synods 

Church,  Corporation,  see. 
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Taxation  Page.   Sec. 

Taxable  things 767,  8521 

exceptions 767,  8521 

all  property;  except 767,  8523 

poll  tax 767,  8522 

dogs 775.  8567 

Manner  of  taxation 767,  8521 

832,  8756 

Rate,  how  fixed 767,  8521 

state 767,  8521 

county 767,  6521 

limit  of,  where 836,  8781 

when 767,  8521 

Definitions: 

"cash  value" 777,  8573 

"person" 775,  8566 

"personal  property"..    ..  767,  8524 

"  real  property  " 767,  8524 

"true  value    .   777,  8573 

"valuation" 777,  8573 

"value" 777,  8573 

Poll  tax,  who  pay 767,  8522 

listed,  where 767,  8522 

Statutes  not  affected 775,  8567 

794,  8612 

violation  or  evasion 777,  8571 

781,  8575 

retroactive  force 832,  8759 

distribution  of 833,  8765 

forms  under 833,  8762 

instructions 833,  8762 

city  governed  by 835,  8774 

Forms  ;  interrogatories  to  tax 

payer: 775,  8569 

tax  payer's  list 776,  8570 

schedule 778,  8573 

return  ;  persons  under  dis- 
ability    . .  780,  8573 

deaf  mute 780,  8573 

idiotic 780,  8573 

insane 780,  8573 

cath  to  tax  payer's  return. .  780,  8573 

of  assessor 793,  8610 

797,  8622 

798,  8625 
assessor's  return 796,  8621 

tabular  list 798,  8625 

oath,   county   board  of  re- 
view   803,  8634 

state  tax  commissioner. .  807,   8650 

tax  duplicate.    810,  8663 

delinquent's  stay  bond....  814,  8676 

tax  sale ;  deed 824,  8726 

preparation  of. 837,  8778 

distribution  of 833,  8765 

City;  record  of  addition  to..  798,  8627 

governed  by  act 835,  8774 

Town;  record  of  additions..  798,  8627 
Assessment ;    real    property, 

where 771,  8541 

to  whom 771,  8541 

quadrennial 797,  8624 


Taxation  —  continued.  p«gc  sec. 

Assessment;  exempt  property 

sold 771,  8542 

Indian  lands. ...  836,  8784 

nursery  stock 771,  8543 

deed  held  as  security 771,  8544 

city  etc.  additions 798,  8627 

plats  to  assessor 794,  8613 

quantity ;  rule  as  to 795,  8619 

owner's  list 794,  8614 

assessor's  duty 794,  8614 

return 796,  8621 

not  on.  time 832,  8761 

valuation 795,8615 

796,  8620 

buildings,  view  of 795,  8618 

building  on  right  of  way.  795,  8616 

mines,  quairies  etc  .....  795,  8617 

City  addition 798,  8627 

Town  addition 798,  8627 

Omitted  property 799,  8628 

810,  8662 

Land  transfers 812,  8679 

Informality  etc 829,  8744 

Wrongful  sale  on 829,  8745 

Time,  non  return  on 832,  8761 

Assessment;    personalty, 

where 768,  8531 

goods  and  chattels 769,  8531 

animals 769,  8531 

bank  shares 769,  8511 

783,  8580 

nonresidents 769,  8531 

minors 769,  8531 

decedents ..  769,8531 

trust  property 769,  8531 

agent's  custody 769,  8531 

770,  8539 

on  federal  land 769,  8531 

corporate 769,  8532 

copartnership 770,  8533 

in  transitu ....  770,  8534 

watercraft 770,  8535 

837,  8787 

bankers,  brokers  etc 770,  8536 

gas  company 770,  8537 

water  company 770,  8537 

electric  light  company....  770,  8537 

street  railway 770,  8538 

road  companies 770,  8538 

bridge  companies 770,  8538 

persons  removing 770,  8540 

815.  86S4 

dogs v 832,  8756 

Assessment;  franchise 771,  8545 

interest  on  exempt  security.1  771,  8546 

mortgaged  personalty 771,  8547 

realty 771,  8548 

merchant's  possession. . . .     771,  8549 

consignee's  possession. ...  771.  8549 

manufacturer 772,  8550 

transient  person 772,  8551 


Digitized  by 


Google 


903 


Taxation. 


Taxation. 


Taxation  —  continued.  pw.  sec. 

Assessment;  engines 772,  8552 

machinery 772,  8552 

pledgee 772,  8553 

pawnbroker 772,  8553 

leasehold,  exempt  land...  773,  8555 

public  lands  sold 773,  8556 

Wabash  and  Erie  canal  ...  773,  8557 

undivided  realty 773,  8558 

partition  of  lands «...  773,  8559 

Listing;  personalty,  when. . .  768,  8528 

ownership  fixed,  when. .. .  768,  8529 

death  of  owner,  who  by. . ,  768,  8530 

sickness 782,  8578 

absence 782,  8578 

where 768,  8531 

return;  form  of. 776,  8570 

lands  to  owner  or  occupant.  774,  8561 

lands  in  two  townships. . . .  774,  8562 

Return,  failure  to  make 777,  8571 

refusal  to  make 7S1,  8576 

incorrectly  made 777,  8571 

evading 777,  8572 

781,  8575 

conversion,  to  avoid 777,  8572 

false 781,  8575 

Interrogatories  to  tax  payer. .  775,  8569 

tax  payer's  list 776,  8570 

refusal  to  answer 782,  8577 

Mutes   780,  8573 

Blind  persons 780,  8573 

Idiotic 780,  8573 

Insane 780,  8573 

Bank;  municipal  tax..:   ...  784,  8586 

Banker's  etc.,  special  return.  782,  8579 

Bank  statement 783,  8581 

compulsory  process 783,  8582 

Bank  shares 769,  8531 

783,  8580 

entry  for  tax 784,  8583 

tax  lien  on 784,  8584 

dividends  withhold 7S4,  8585 

Corporation,  return 787,  8593 

schedule 788,  8594 

valuation 788,  8594 

failure  to  make..    788,  8595 

Insurance  company's  return.  784,  8587 

payment  with 784,  8587 

default  of 784,  8587 

Express  company's  return. . .  784,  8588 

837.  8789 
payment  with , 785,  8588 

833,  8790 
default  of 785,  85S8 

838.  8790 
•state  rights  preserved 838,  8791 

Telegraph  company's  return.  785,  8589 

839.  8794 
payment  with 735,  8589 

839»  8794 
default  of 786,  8589 

839>  8794 


Taxation — continued.  p«gc  sec. 

Telegraph  company's   rights 

reserved 839,  8795 

Telephone  company's  return,  786,  8590 

840,  8798 

payment  with 786,  8590 

840,  8798 

default  of . . . . 786,  8590 

840,  879S 
rights  reserved 846,  8799 

Railroad  list,  when 789,  8596 

right  of  way 789,  8597 

describing  etc 789,  8598 

track,  valuation 790,  8599 

rolling  stock 790,  8600 

personally 790,  8601 

realty,  not  track 790,  8602 

building  on  right  of  way..   795,  8616 

list,  delivery  of. 790,  8603 

to  assessor 791,  8604 

to  state  auditor 791,  8605 

to  state  comm'rs 792,  8607 

state  board  equalizing 809,  8657 

entry  for  tax 792,  8608 

Sleeping  car  co's  return 786,  8591 

841,  8802 
payment  with 787,  8591 

841,  8802 

default  of 787,  8591 

841,  8802 

rights  reserved 841,  8803 

Bridge  co's  return. . . ... 787,  8592 

default  to  make 787,  8592 

Ferry  co's  return 787,  8592 

failure  to  make 787,  8592 

Building,  loan  etc.  assoc. . . .  787,  8609 
Assessment ;  irregularities. .  799,  8629 

829,  8744 

832,  8760 

schedules  etc.,  preserving.  800,  8030 

extension  of  tax  books 810,  8660 

omitted  property 799,  8628 

810,  8662 

832,  8761 

notice  to  owner 810,  86G2 

Exempt  property 767,  8525 

exception 7C8,  8526 

interest  on  exempt  security.  771,  8546 

Property  destroyed,  rebate.. .  768,  8527 

Compromise  of  tax 834,  8768 

Equalization, 

county  board  of  review. . . .  801,  8634 

state  b'd  of  tax  commVs. . .  804,  8637 

of  equalization 807,  8649 

Lien  of  state 817,  8692 

property,  subject  to 817,  8693 

partial  payment 818,  8694 

of  realty 817,  8695 

payment  by  lien  holder. .. .  818,  8697 

by  tenant 8r8,  8698 

transfer  of,  on  invalid  sate.  826,  8734 

828,  8743 
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Lien— prior  liens 835,  8773 

Taxes,  estimate 811,  8664 

instalments,  estimate 811,  8665 

apportionment 811,  8664 

Tax  duplicate,  contents 810,  8663 

errors,  correction  of 812,  8667 

omissions  on 832,  8760 

delivery  to  treasurer 812,  8668 

Delinquent  list 819,  8703 

notice  of  sale 819,  8704 

publication  of 819,  8704 

for  suit  on  826,  8737 

several  parcels,  one  owner, 

one  suit 827,  8740 

evidence  on  suit 827,  8739 

decree  on  suit 827,  8738 

Sale  of  lands,  mode  of 820,  8705 

clerk  of 820,  8709 

part  of  tract 820,  8706 

several  parcels,  one  owner.  820,  8706 
bid,  payment  of 820,  8708 

non  payment  of. .   820,  8708 

proceeds,  surplus 820,  8708 

certificate  of 821,  8710 

guaranty  on 821,  871 1 

cancellation  of 825,  8730 

registry 825,  8731 

invalid  ;  procedure 825,  8732 

when 825,  8732 

when  not 826,  8735 

state  lien,  transfer  on. . .  826,  8734 
828,  8743 

title  defeated  ;  proof. 827,  8741 

quia  timet 828,  8742 

Indian  lands 837,  8785 

informality,  not  avoid 829,  8744 

wrongful  sale 829,  8745 

Redemption  from  sale 821,  8712 

time  for 821,  8712 

cost  of ...  821,  8712 

persons  under  disability. . .  822,  8713 
by  compromise 834,  8768 

city  or  town 835,  8772 

undivided  part 822,  8714 

share 822,  8715 

specific  part 822,  8716 

non  contribution 822,  8718 

partial  ;  apportionment  . . .  822,  8719 
conjoint  ownership 822,  8720 

owner's  recovery 823,  8721 

priority  of  judgment. . . .  823,  8722 
improvements  by  tax  buyer.  823,  8723 
certificate  of 823,  8724 

fees 825,  8728 

Tax  deed,  time  for 823,  8725 

buyer  dead 826,  8736 

form  of 824,  8726 

acknowledgment 825,  8726 

variation  from  form 825,  8727 

under  former  law 825,  8729 

certificates,  cancellation...  825,  8730 


Taxation. 


904 


Taxation  —  CONTINUED.   Page.   Sec 

Tax  deed,  fees 825,  8728 

County  Auditor  : 
Member  county  board  of  re- 

view. . . . '. 804,  8635 

record  of  acts 804,  8636 

Assessment  rolls ;  delivery 

to 777,  8573 

Railroad  return  to 790,  8603 

delivery  to  assessor. . . .     790,  8604 
Building  etc.  association..  792,  8609 

Assessor's  bond  etc 793,  8610 

vacancy  fill 793,  8610 

delivery  of  land  records 

to 794,  8613 

return  to,  form 796,  8621 

correction  of 793,  8626 

omitted  property 799,  8628 

810,  86'.2 
City  etc.,  addition  to. .... .  799,  8627 

Transfer  of  lands,  record. .  812,  8669 
County  board   of   review ; 

duty 803,  8634 

Railroad   property,  assess- 
ment   809,  8657 

Tax  rates,  extension  of 810,  8660 

Tax  duplicate 810,  8663 

estimate  of 811,  8664 

instalments 81 1,  8665 

apportionment 811,  8666" 

errors,  correction  of.. . . .  812,  8667 

delivery  over 812,  8668 

delinquent  list;  return  to.  813,  8673 

making  of 819,  8703 

publication. 819,  8764 

accounting  on 813,  8674 

procedure  to  collect.. .  816,  8685 

fees 816,  8688 

sale,  clerk  at 820,  8709 

sales  registry 825,  8731 

sale  void,  procedure. .  825,  8732 

invalid,  when 825,  8733 

certificate  of 821,  8710 

deed,  execution  of....  823,  8726 

form  of 823,  8726 

fee 825,  8728 

under  prior  law  ....  825,  8729 
certificate  cancel. . . .  825,  8730 
Treasurer's   annual   settle- 
ment   839,  8746 

mistake  in 831,  8750 

Compromise  of  taxes 834,  8768 

three  years'  delinquency.  834,  8770 

limit  of 835,  8772 

certificate  of 834,  8769 

Assessor  : 

township,  election  etc 792,  8610 

inspection  of  books  etc...  772,  8554 

oath,  administering 772,  8554 

realty,  description  of 774,  8562 

lots 774,  8563 

subd visions 774,  8563 
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Assessor  —  personalty,     de- 
scription   774,  8564 

values,  determination  of  . .  775,  8568 

taxless  persons 774,  8565 

dogs 775,  8567 

78o,  8573 

blanks  to  tax  payer 775,  8568 

interrogatories  by 775,  8569 

44  none  ; "  use  of  the  word.  777,  8573 

retutn  to,  form  of. 776,  8570 

books,  return  of 777,  8573 

Township  assessor 792,  8610 

disqualification 793,  8610 

election 792,  8610 

term  of  office 793,  8610 

bond 793,  8610 

oath 793,  8610 

vacancy 793,  8610 

auditor  fill 793,  8610 

deputy 793,  8611 

payor. 793,  8612 

lands ;  quadrennial  assess- 
ment    797,  8624 

plats  to 794,  8613 

notation  of  transfers 794,  8613 

listing  of,  duty  as  to 794,  8614 

quantity,  rule  as  to 795,  8619 

valuation  of 795,  8615 

how  stated 796,  8620 

buildings,  view  of 795,  8618 

building  on  right  of  way.  795,  8616 

mines,  quarries  etc..   . .  795,  8617 

Return 796,  8621 

oath  to 797,  8622 

not  on  time 832,  8761 

notice  to  owner 797,  8623 

of  review 797,  8623 

of  omitted  property 799,  8628 

Tabular  list 798,  8625 

Errors  ;  correction 798,  8626 

Omitted  property 799,  8628 

Informalities,  not  avoid 799,  8629 

list  not  verified  ;  penalty. .  800,  8631 

County  assessor 800,  8632 

election 800,  8632 

disqualification  for 800,  8632 

qualifications 800,  8632 

bond  ;  oath 800,  8632 

compensation 800,  8632 

duties 800,  8633 

deputies 801,  8633 

pay  of 801,  8633 

president,  county  b'd  of  re- 
view   801,  8634 

compromise  of  tax  due. . . .  834,  8768 

false  assessment 835,  8776 

failure  in  duty 835,  8777 

County  treasurer  : 

Tax  duplicate,  delivery  to.  812,  8668 

collection  on,  notice  of. .  812,  8670 

presence  to  receive 812,  8671 
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Taxation  —  continued. 

County  treasurer — Tax  dupli- 
cate, payment,  mode 
of 

instalments 

receipt  for,  credit  on. . 

take  until  sale 

delinquency 

corporate  tax,  collection. 

delinquency 

tax  payer  removed 

decedent's  estate 

ward's  property 

delinquent  list 

uncollected,  not  cred- 
ited   

execution,  effect  as. . . 

demand  on 

levy  on  personalty. . . . 

forsuiton... 

several  parcels ;  one 
owner,  one  suit 

evidence  on  suit 

decree  on  suit. 

distraint  at  any  time. . 
forthcoming  bond... 
sales  stay  bond,  form. 

sale,  notice  of 

place 

mode  of 

proceeds  

fees 

Mistake,  overpayment .... 

correction 

Accounts,  cash  book 

receipts 

Omitted  property 

from  tax  duplicate 

Settlement,  annual 

failure  to  make 

payment  to  state 

state  revenue,  in  detail. 

failure  to  pay 

to  county 

Action  against;  evidence  of. 

collections  in 

Sheriff: 
Process  of  county  b'd  of  re- 
view   

state  b'd  of  equalization. 
Collections  from  delinquent 

treasurer 

County  board  of  review 


constituted. , 
objects  of  . . 
officers  of. . 
meeting. . . . 
notice  of.. 


Page.  Sec 


812,  8672 

812,  8672 

817,  8696 

818,  8700 

813,  8672 
815,  8681 
815,  8682 

815,  8684 

816,  8689 

817,  8691 
813,  8673 

813,  8674 
813,  8673 
813,  8673 

813.  8673 

826,  8737 

827,  8740 
827,  8739 
827,  8738 
815,  8679 

814,  8675 
814,  8676 
814,  8677 
814,  8678 

814,  8678 

815,  8678 
815,  8680 
8r6,  8688 

818,  8699 
832,  8757 

831,  8750 
818,  8701 
818,  8701 
818,  8702 

832,  8760 

829,  8740 
831,  8751 

830,  8747 
830,  8748 

830,  8749 

831.  8752 
831.  8753 
831,  8755 


803,  8634 
807,  8649 

831.  8755 

801,  8634 

841,  8805 

842,  8810 
801,  8634 
801,  8634 
801,  8634 

801,  8634 

802,  8634 
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Taxation  —  CONTINUED.    Page.    Sec 
County  board,  oath  of  mem- 
bers  S03,  8634 

appeal  from 803,  8634 

806,  8645 

equalization  of  values 804,  8635 

record  of  acts 8f>4,  8636 

State  board  of  tax  comm'rs. .  804,  8637 

Board  created 804,  8637 

Qualifications 804,  8637 

Appointment 804,  8637 

members  ex  off 804,  8637 

commission  804,  8638 

bond  ;  oath 804,  8638 

term  of  office 805,  8639 

vacancy 807,  8647 

Duties  as  tax  comm'rs 805,  8640 

record  of. 806,  8641 

Compensation 806,  8642 

Powers 806,  8643 

exercise  of,  mode 806,  8646 

807,  8649 
oaths,  administering. . . .  806,  8643 
witness'  attendance 806,  8643 

process 806,  8643 

refusal  to  testify 806,  8644 

appeal  to 806,  8645 

office  and  appurtenance.  807,  £648 
Board  of  equalization  : 

Powers  . . .  807,  8649 

Membership  of 807,  8649 

Oath  of  members 807,  8650 

secretary 808,  8651 

Meeting,  annual 807,  8649 

quorum 808,  8652 

,  adjournments  . .   808,  8652 

proceedings,  publication 

of. 810,  8661 

Duties 808,  8653 

county  assessments.  . . .  808,  8654 
classifica'n  of  properties.  809,  8655 
equalizing,  mode  of  ...  809,  8656 
railroad  assessment....  809,  8657 
results,  tabulation  of . . . .  809,  8658 

rates,  certificate  of 809,  8659 

extension  on  tax  books.  810,  8660 

Penalties  etc 835,  8775 

false  oath 835,  8775 

false  assessment 835,  8776 

officer's  neglect 835,  8777 

Appeal : 
county  b'd  of  review,  from.  803,  8634 
806,  8645 
state  b'd  of  tax  comm'rs. . .  806,  8645 

effect  of 806,  8645 

b'd  of  equalization 807,  8649 

Annotations. 

Listing  credits 844,  6332 

false  statement 844,  6339 

Foreign  co's  ;  sleeping  car..  845,  6355 

Co.  B'd  of  Equalization.  . .  845,  6397 

duties  and  powers ........  845,  6399 


Taxation  —  continued.  p»gc  s©c. 
Co.  Treasurer  ;  when  taxes 

paid 845,  6426 

Redemption  ;  time  and  cost.  845,  6466 

priority  of  judgment 845,  6474 

Conveyance  of   realty  ;  tax 

deed ...  845,  6479 

sale  invalid 846,  6487 

lien  of  state,  transfer 846,  6488 

Collection     from     unsold 

realty 846,  8491 

Tax  titles  ;  lien  to  grantee.  847,  6497 
Treasurer  not  paying  over..  847,  6506 

Telegraph  Company 

Annotations. 

Dispatches,  duty  as  to 450,  4176 

delivery  of. 450,  4178 

Penalty 450,  4176a 

Negligence  and  disclosure. . .  450,  4177 

Telephone  Company 

Rental  ;  statute  repealed ....  452,  7600 

Annotations. 

Discriminations 453,  4192a 

Rental  limited 453, 4192c 

Towns 

Government  and  powers. . .  359,  7326-9 
Marshal,   powers  and  lia- 
bilities    359,  7326 

jurisdiction 359,  7326 

Loans  ;  debt,  creation  of. .  359,  7328 

petition  for 359,  7328 

tax  to  pay 359,  7328 

Annotations. 
Government;  duties  of  clerk.  360,  3324 

Taxation,  sidewalks 360,  3357 

Streets,  driving  on 360,  3361 

improvement 360,  3364-5 

action  on  report,  appeal...  361,  3372 

cost,  collection 360,  3366 

power  over 3G0,  3367 

Township  Assessor 

Taxation,  see. 

Pay  of 591,  8026 

592,  8027 

Election 564,  7880 

792,  8610 

qualify,  when 564,  7880 

term 793»  8610 

Township  Trustee 

Taxation    for    debt    by,    re- 
peated  739,  8470 

Pay  of 591,  8026 

592,  8027 

Election 564,  78S0 

qualify,  when 564,  7880 

Annotations. 
Incorporation 747,  5990 
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Voluntary  Associations. 


Township    Trustee  — 

CONTINUED.  Page.    Sec. 
Duty  as  to  claims  etc.;  settle- 
ment   747,  5997 

Delivery  to  successor 747,  5999 

Suits  against  township 747,  6003 

Power  to  incur  debt 747,  6006 

Township  indebtedness 747, 6008a 

Trustee's  liability  as  to  debt.  747,  6008b 

Pay 747,  6009 

Trade  Mark 

Protection  of 848,  8812 

Recording  of 848,  8812 

essentials  of. 848,  8813 

effect  of. 848,  8814 

Exclusive  use 849,  8816 

grant  of  right  of 849,  8818 

Change  of  owner 849,  8815 

Non  user 849,  8815 

Wrongful  making 850,  8821 

Counterfeiting 850,  8822 

Spurious,  use  of 850,  8823 

Remedy  for  wrongs 849,  8817 

Annotation. 

How  to  secure  right 851,  6522 

Treasurer  of  State 

Federal    payments,    disposal 

of    7I2,,8345 

Salary 570,  7890 

Trial 

Trial  ;  struck  jury,  drawing.  13,  6561 

summoning 14,6561 

empanelling 14,  6561 

Annotations. 

By  jury  inviolate 3,       65 

Action,  when  at  issue 41 ,     516 

Struck  jury 41,     525 

mannerof 41,     533 

Special  instructions  before  ar- 
gument......     41,     534 

Exceptions  to  instructions. . .  41,     535 

Brief  notes  by  judge 42,     537 

Jury,  when  discharged 42,     542 

Verdict,  special 42,  545-6 

controls  general 44,     547 

money 45,     548 

Special  finding  by  court 46,     551 

Rules  of  trial 47,     552 

Trial  by  agreed  case 47,     553 

Turnpike  Roads  (Free) 

County  bridge,  in  lieu  of. . .  620,  8085 

8100 

Length  of,  limit 620,  8085 

Location  of 620,  8085 

Viewers,  appointment  of . . . .  620,  8086 

meeting 620,  8086 

oath 620,  8086 

assistants 620,  8086 


Turnpike  Roads  (Free) 

—  CONTINUED.                    Pare.  Sec. 

Viewers,  road  mark 620,  8086 

damages,  assess 620,  8086 

report,  contents  of 621,  8087 

notice  of  filing 621,  8088 

Hearing  on  viewers'  report...  621,  8089 

remonstrance 621,  8091 

causes  for 621,  8oqi 

order  on. 621,  8089 

8091 

report  amendable 621,  8090 

Superintendent,  appointment  622,  8092 

bond,  oath 622,  8092 

duties 622,  8093 

contract  to  construct,  let..  622,  8093 

notice  of  letting 622,  8093 

bond  on,  liability 622,  8093 

failure  to  perform,  relet.  622,  8093 

for  material 622,  8095 

Repairs 622,  8094 

Compensation  of  persons  . . .  623,  8098 

Roads  to  be  free 623,  8099 

Appeals,  material  taken 622,  8095 

generally        623,  8096 

informalities  etc.  on 623,  8097 

Annotations. 

County  board,  power  of 635,  5091 

may  construct 638,  5ii4f 

Petition  to  improve;  viewers.  635,  5092 
Viewers'  report;  assessment.  636,  5094 
Order  for  improvement ;  con- 
tracts    636,  5095 

Expense,  apportionment,  as- 
sessment   637,  5096 

Bonds  may  be  issued 638,  5097 

Subscriptions  etc.;  appeal...  638,  5101 

immaterial  errors 638,  5102 

Injuring., 128,  6749 

penalty 128,  6749 

Vendor's  Lien  on  Realty 

Release  on  record 673,  8230 

by  certificate 673,  8231 

Vested  Rights 

Annotation. 
Rule  as  to 11,     243 

Vinegar 

Adulteration,  see. 

Voluntary  Association^ 

Incorporation  authorized ....  369,  7359 

37o,  7362 

373.  7364 
Articles  of  incorporation. . . .  369,  7359 

370,  7362 

373.  7364 

Purposes  authorized 369,  7359 

370,  7362 
373,  7304 
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Lssociations 

fUED.  Pa^e.  Sec. 

of- 369.  7359 

369,  7359 

;ed  women 374,  7365 

appropriation, 
374,  7365 

ks 

n  boards  abol- 

355.  7321 

>f- 355,  7322 

355,  7322 

ks  Company 

ind     privileges 

454,  7602 

ocation 454,  7602 

isition  of 454,  7602 

m  of. 454,  7602 

tion  of 454,  7602 

iuits  etc.  lay..  455,  7602 

hange 455,  7602 

)f 455,  7602 

455,  7602 

455,  7602 

.in,  exercise  of.  454,  7602 

455.  76o3 

jrcise  of  power.  457,  7608 

)  appropriate. .  455,  7604 

parties  etc. . . .  456,  7606 

lyment  of 456,  7605 

right  of 457,  7607 

ngof 457,  7607 

r  to  borrow. ...  457,  7609 


Witness.  gQg 

Water  Works  Company 

—  CONTINUED.  Page.    Sec. 
Streets,   user ;   consent  re- 
quired .    457,  7610 

Statute  ;  who  may  avail  of.  457,  761 1 

Wills 

Probate  commissioners,  office 

created 183,  6834 

Appointment,  when 183,  6834 

Removal 183,  6836 

Services    dispensed    with, 

when 184,  6839 

Term  of  office,  oath 183,  6835 

Compensation 183,  6834 

Perquisites,  none 183,  6835 

Powers 183,  6836 

184,  6839 

Duties 183,  6836 

184,  6837 
Protection  of  trusts,  rules 

as  to 184,  6838 

Annotations. 

Who  may  make  a  will 185,  2556 

Revocation 185,  2559 

When  birth  of  child  revoke. .  185,  2560 

Complaint  to  contest 185,  2596 

bond 185,  2596-7 

Costs 186,  2603 

Record  of  decree,  establish- 
ing   186,  2607 

Witness 

Annotation. 

Accused  not,  vs.  self 3      59 
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